This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


ewAii^sjo 


HARVARD 
COLLEGE 
LIBRARY 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


THE 


WORKS. 


OF 


JEREMY   5ENTHAM, 

PUBLISHED  UNDER  THE  SUPERINTENDENCE  OF 
HIS  EXECUTOR, 

JOHN  BOWRING. 


VOLUME  IV. 


EDINBURGH: 
WILLIAM  TAIT,  107,  PRINCE'S  STREET; 

SIMPKIN,  MARSHALL,  &  CO,  LONDON. 

MDCCCXLIII. 

If 


/  ify  >' 


Digitized  by 


Google 


'PKuV\«(.s.{0 


K 


\.v 


A 


(K 


(d 


( 


EDINBURGH : 
Printed  by  Wii.liam  Tait,  Prince's  Street. 


a*^ 


Digitized  by 


Google 


CONTENTS  OF  VOLUME  FOURTH. 


Page 
A  VIEW  OF  THE  HARD-LABOUR  BILL ;  Being  an  abstnust  of  a  pamphlet,  inti- 
tuled, "  Dranght  of  a  Bill,  to  punish  by  Imprisonment  and  Hard  Labour,  certain 
Offenders  ;  and  to  establish  proper  places  for  their  reception :"  interspersed  with 
Obeerrations  relatiye  to  the  subject  of  the  aboye  Drau^t  in  particular,  and  to  Penal 
Jnzispmdence  in  general, 1 

PANOPTICX)N  ;  OR,  THE  INSPECTION-HOUSE  :  Contaming  the  Idea  of  a  New 
Principle  of  Construction  applicable  to  any  sort  of  Establishment,  in  which  persons 
of  any  description  are  to  be  kept  under  inspection;  and  in  particular  to  Penitentiary- 
Houses,  Prisons,  Houses  of  Industry,  Work-Houses,  P9or-Hou8e8,  Manufiustories, 
lAad-Houses,  Lazarettos,  Hospitals,  and  Schools :  with  a  Plan  of  Bfanagement 
adapted  to  the  principle  :  in  a  series  of  Letters,  written  in  the  year  1787,  from 
Creeheff  in  White  Russia,  to  a  friend  in  England, 37 

PANOPTICON  VEB8U8  NEW  SOUTH  WALES:  or,  the  Panopticon  Penitentiary 
System,  and  the  Penal  Colonization  System,  compared.  In  a  Letter  addressed  to 
the  Right  Honourable  Lord  Pelham, 173 

A  PLEA  FOR  THE  CONSTITUTION:  Showmg  the  enormities  committed,  to  the 
oppreffdon  of  British  subjects,  innocent  as  well  as  guilty ;  in  breach  of  Afagna 
Charta,  the  Petition  of  Right,  the  Habeas  Corpus  Act,  and  the  Bill  of  Bights.  As 
likewise  of  the  seyeral  Transportation  Acts,  in  and  by  the  Design,  Foundation,  and 
GoTemment  of  the  Penal  Colony  of  New  South  Wales :  including  an  Inquiry  into 
tiie  Right  of  the  Crown  to  Legislate  without  Parliament  in  Trinidad,  and  other 

British  Colonies, 249 

« 

DRAUGHT  OF  A  CODE  FOR  THE  ORGANIZATION  OF  THE  JUDICIAL 
ESTABLISHMENT  IN  FRANCE  :  With  Critical  Observations  on  the  Draught 
proposed  by  the  National  Assembly  Committee,  in  the  form  of  a  Perpetual  Com- 
mentary,        285 

BENTHAM'S  DRAUGHT  FOR  THE  ORGANIZATION  OF  JUDiaAL  ESTAB- 
LISHMENTS, COBiPARED  WITH  THAT  OF  THE  NATIONAL  ASSEM- 
BLY, with  a  Commentary  on  the  same, 305 

EMANCIPATE  YOUR  COLONIES !  Addressed  to  the  National  Contention  of  France, 
anno  1793:  Showing  the  Uselessness  and  Mischieyousness  of  distant  Dependencies 
to  an  European  State, 407 

JEREMY  BENTHAM  TO  HIS  FELLOW-QTIZENS  OF  FRANCE,  ON  HOUSES 

OF  PEERS  AND  SENATES 419 


Digitized  by 


Google 


It  contents  OF  VOLUME  FOURTH. 

PAPERS    RELATIVE   TO   CODIFICATION    AND    PUBLIC    INSTRUCTION: 
Including  Correspondence  with  the  RuBsian  Emperor,  and  divers  constituted  autho- 
rities in  the  American  United  States, 451 

CODIFICATION  PROPOSAL,  Addressed  by  Jeremy  Bentham  to  all  Nations  professing 
Liberal  Opinions ;  or  Idea  of  a  proposed  all-comprehensive  Body  of  Law,  with  an 
accompaniment  of  reasons,  applying  all  along  to  the  several  proposed  arrangements  : 
these  reasons  being  expressive  of  the  considerations,  by  which  the  several  arrange- 
ments have  been  presented,  as  being,  in  a  higher  degree  than  any  other,  conducive 
to  ikegreaUtt  kapptnea  of  the  greatat  number ,  of  the  individualB  of  whom  the  com- 
mnnity  io  question  is  composed  :  including  Observations  respecting  the  hande,  by 
which  the  original  draught  of  a  work  of  the  sort  in  question,  may,  with  most  advan- 
tage, be  composed  :  also.  Intimation,  from  the  Author,  to  the  competent  authoritias 
in  the  several  nations  and  political  states,  expressive  .of  his  desire  and  readiness  to 
draw  up,  for  their  use  respectively,  the  Original  Draught  of  a  Body  of  Law,  such  as 
above  proposed, 535 


Digitized  by 


Google 


VIEW 


THE  HARD-LABOUEBILL; 


AN  ABSTRACT  OF  A  PAMPHLET, 

INTITULSD, 

«  DRAUGHT  OP  A  BILL,  TO  PUNISH  BY  IMPRISONMENT  AND  HARD 
LABOUR,  CERTAIN  OFFENDERS;  AND  TO  ESTABLISH  PROPER 
PLACES  FOR  THEIR  RECEPTION:" 

INTBBSFBESED  WITH 

OBSERVATIONS  RELATIVE  TO  THE  SUBJECT  OP  THE 
ABOVE  DRAUGHT  IN  PARTICULAR, 

AKD  TO 

PENAL  JURISPRUDENCE  IN  GENERAL. 


BY  JEREMY  BENTHAM, 

OF  Lincoln's  inn,  esq. 


OEIOUIALLT  PUBLUHSD  IN  1778. 

Vol.  IV.  A 

Digitized  by  LjOOQIC 


CONTENTS 


56Cl»  PlIpB 

PrthcBy 3 

Oeneml  ?iew  of  the  Bill,        .       .  tf 

1.  Preamble— Reasons  for  the  Bill,  -  ib. 
8.  Laboor-Houses  to  be  erected  tfarooghoQt 

England  tmd  Waks^  ...  7 
S.  SuppOet  for  building,  how  to  be  levied 

and  distributed,     -       -       -       -  ib. 

4.  —  and  applied,     ....  ib. 

A.  Counties  to  be  consolidated  intoDistricts,  ib. 
ft.  Committees  of  Justices  to  be  appointed 

for  each  District  bj  the  Sessions,  8 

7.  —  or  else  by  the  Ctutot  RiHulorumj     -  ib. 

8.  How  to  be  supplied  or  changed,      -  lb. 

9.  Aj^ntmeatdt  Clerks  and  Treaturertf  ib. 
la  Supplies  appropriated.  .  -  .  ib. 
11.  Committees,  wftgwand  w>ftertf  tobeheld,  ib. 

18.  Ofoimd,  to  whom  to  be  oDnveyed,    -  9 

13.  /XfiiffMiofw  of  the  Buildings— i!lccoffi. 

wiodaiiotu^ lb. 

14.  Power  to  contract  with  Buflders,    -  11 
Contents  of  Sections  from  XV.  to  XIX.,  ib. 

15.  Disabilities  to  Alien  removed,      -  ib. 

16.  Purchase-monies  appUed,       -       .  ib. 

17.  Proprietors  oompelied,       -       -       -  ib. 
la  Price  to  be  settled  by  a  Juiy,         -  ib. 

19.  Costs  to  await  the  Verdict,         -       .  ib. 

20.  Saving  for  DweUing-houses  and  Plea- 

sure Grounds,    -       .       .       .  ib. 

Contents  of  Sections  XX.  to  LIL,      -  12 

21.  Power  to  mske  Regulations  for  the  La- 

bour-Houses,        -       -       •       -  ib. 

88.  Esublishment  of  Officers,     -       •  ib. 
83w  GovemortohaveantnterestlntlheWork,  ib. 
34.  Esublishment  of  Officers,  how  variable,  13 
85u  Governor  a  Body  Corporate— his  Econo- 
mical Powers,        .       .       .       .  ib. 

86.  Expenses,  how  to  be  apportioned  among 

the  Counties.         ....  14 

87.  Accounts  to  be  kept  by  the  Officers,  ib. 
38.  —  and  audited  by  the  Committees,     -  ib. 

89.  Powers  given  them  as  Auditors,      -  ib. 

30.  Convicts  what,  when  and  for  what  terms 

to  be  committed  to  these  Houses.    -  15 

31.  —  how  to  be  disposed  of  till  the  House 

isready, ib. 

38.  — what  to  be  ordered  to  hard  labour 

upon  Rivers,    -     -       -       -       -  ib. 

33.  Prqyiso  for  Convicts  paidoned  OD  condi- 

tion,     ...               -       .  16 

34,  —  how  to  be  conveyed,  and  under  what 

Certificate. ib. 

85.  Charges  of  Conv^TUce,      .       -       •  ttk 


Sect  Page 

36.  Governors  and  Superintendents,  their 

general  Powers  and  Punidiments,  16 

37.  Convicts  —  Works  they  are  to  be  em- 

plojredin, ib. 

38.  —  their  Lodging  and  manner  of  work- 

ing,         17 

39.  Days  and  Hours  of  Work,     -       -  ib. 

40.  Diet  and  Appard,     ....  20 

41.  Penalties  on  Officers  infringing  the  above 

Regulations, 21 

42.  Convicts,  how  to  be  provided  for  on 

Disdiarge, ib. 

48.  Convicts  to  be  divided  into  CUusti^  22 
44.  Furniture  and  Police  of  the  Lodging- 

roomsy   ------  ib. 

4A,  Provision  for  JKelirtoiit  Duties,      -  23 

46.  Hemtth, 24 

47.  Visitors  —  their  Appointment,  Powers, 

Mid  Emdlumento,    -     .       -       -  25 

48.  Power  to  suspend  Officers,     -     •  ib. 

49.  7ViiAr-fRM<fr«,  their  Duty,  -  -  ib. 
50l  Powers  of  the  Governor  in  punishing 

Offences  committed  in  the  ilouse,  ib. 

61.  —  of  Visitors  and  Committees,  -  -  2t> 
4&  —  in   rewardkng  and   reporting  for 

Mercfff  .....  ib. 
58.  Superintendents,  hew  to  employ  their 

54.  ^-~  not  in  delivering  Ballast  to  Vessels,  ib. 

55.  —  how  to  diet  Md  clothe  them,    -     -  28 

56.  —  and  correct  them,        -       -       -  ib. 

57.  How  Convicts  may  be  pardoned,  and  how 

equipped  on  their  Discharge,  -     -  ib. 

58.  Expenses  of  Chaplains^  Surgeons^  and 

Coroners,  and  other  charges,  how  to 

bedefraved,     -       .       .       -  ib. 

60.  Provision  tor  ZMvifftf  service.   -       -  ib. 

60.  Returns  to  be  made  of  the  Sute  of  the 

EstabUshment,    ....  29 

61.  Penalties  for  Escapes  on  the  Party,  ib. 

62.  —  on  his  Assistants,    ....  30 

63.  Prosecutions  for  Escapes  facilitated,  ib. 

64.  Penalties  to  be  proceeded  (or   sum" 

marUy,         .....  31 

65.  Judges  ma^  do  Business  out  of  their 

Jurisdiction,          -       -       -       -  ib. 

66.  Clauses  of /ffiemiilty,    -       -       -  ib. 

67.  Limitation  of  Actions,  •  -  -  ib. 
68b  Present  Act  repealed,     -       -       -  ib. 

Sunplementsl  Hints  and  Observations,  ih. 
Table  referred  to  m  Sections  3,  5,  6, 9, 

•DdU,           .       .       .       -       .  34 


Digitized  by 


Google 


f 


PREFACE. 


Whsv  the  propoMd  Bill,  of  which  the  en- 
suing  sheets  are  detigned  to  give  a  view,  first 
feQ  into  my  hands,  I  was  employed  in  Push- 
ing a  work  of  some  bulk,  in  which  I  have 
been  treating  the  subject  of  pmukment  more 
si  laige.  In  that  work,  I  should  have  come 
in  course  to  speak  of  the  particular  species 
of  punishment  which  is  the  subject  of  this 
bill.  In  that  work,  therefore,  sevoral  of  the 
obeenrations  would  have  come  ui  course  to 
be  introduced,  which  I  have  here  subjoined 
to  wveral  parts  of  the  text  I  have  been  ab- 
stracting: and  being  there  digested  into  a 
method,  and  forming  a  part  of  a  system  to 
which  1  have  been  giving  that  degree  of  re- 
gularity which  it  hiM  been  in  my  power  to 
give  it,  would  probably  have  come  with  more 
force,  and  shown  to  more  advantage,  in  com- 
pany with  the  rest.  On  this  account,  had  I 
been  at  liberty  with  respect  to  time,  I  shouGT 
rather  have  wished  to  have  published  the 
whole  together  first,  before  I  had  detached 
from  it  these  scattered  fi-agments.  The  pub- 
lication, however,  of  the  proposed  bill  in 
question,  with  the  inteUigence  that  accom- 
panied it,  effectually  precluded  any  such  op- 
tion. To  have  delayed  the  publication  of 
this  part  of  my  principal  work,  till  the  bill 
bad  been  brought  in  and  passed,  would  have 
been  to  delay  it  till  that  season  had  been  over, 
in  which,  if  in  any,  such  parts  of  it  as  relate 
to  the  present  subject,  promised  to  be  most 
mefuL 

When  I  had  read  Mr.  Howard's  book  on 
Prisons,  one  fruit  of  it  was,  a  wish  still  more 
earnest  than  what  I  had  been  led  to  enter- 
tain from  theory,  to  see  some  general  plan  of 
punishment  adopted,  in  which  solitaiy  con-f 
finement  might  be  combined  with  labour.'^ 
This  capital  improvement  (for  as  such  I  can^j 
not  help  regarding  it)  in  penal  legislation,  % 
sat  wishii^,  with  scarce  any  mixture  of  hope, 
to  see  canied  into  execution :  for  somehow 
or  other,  the  progress  that  had  been  already 
inade  in  it  near  two  years  ago  in  the  House 
of  Commons,*  had  escaped  me.  How  great, 
then,  was  my  pleasure  and  surprise  at  seeing  a 

"  SeePrefiMsetoteBi]l,p.6. 


plan  (which  had  already  been  pre-announeed 
by  the  Judges  in  their  circuits,)  originating,  as 
appeared,  from  a  high  department  in  admmis* 
tration,  and  carrying  with  it  every  presump- 
tion of  its  being  adopted ;  in  whicli,  not  only 
almost  all  the  excellent  matter  of  the  book 
I  have  been  speaking  of  is  engrafted,  but 
many  capital  improvements  superadded  t  This 
indoent  gave  me  fresh  alacrity,  and  suggested 
fresh  dengns. 

This  bUl  (or  draught  of  a  bill,  as  it  is  called 
in  the  title,  not  haVing  been  as  yet  brought  into 
Parliament)  is  accompanied  with  a  Prehce, 
short,  indeed,  but  ample,  masterly,  and  in- 
structive. In  this  prefiM%,  an  instructive  but 
general  idea  is  given  of  the  theoretic  princi- 
ples upon  which  the  plan  of  the  bill  is  ground- 
ed ;  and  a  more  ample  and  detailed  account 
of  the  documents  which  fiimished  materials 
and  reasons  for  the  several  provisions  of  de- 
taiL  A  history  of  the  steps  that  have  been 
taken  in  the  formation  and  prosecution  of  the 
plan  is  also  interwoven. 

Upon  this  it  will  naturally  enough  be 
asked.  What  was  the  occasion,  and  wluit  can 
be  the  use  of  the  ensuing  sheets  ?  why  pub- 
lish them  ?  I  answer  —  Because  the  bill  itself 
is  in  &ct  twt  published:! — because,  were  it 
published,  the  contents  of  it  are  not  quite 
so  perspicuous  as  I  imagined  they  might  be 
niade: — because  I  hoped  to  be  a  means,  in 
some  degree,  of  forwarding  the  good  purposes 
of  it,  by  stating  to  the  public,  more  in  detail 
than  it  would  have  been  competent  either  to 
the  text  or  to  the  prefiice  to  have  done,  the 
reasons  on  which  the  leading  provisions  in  it 
seemed  to  be  grounded,  and  by  suggesting  a 
few  hints  in  the  way  of  correction  or  addi- 
tion. 

**  Not  perspicuous?'*  I  think  I  hear  some- 
body exclaiming : — "  what  Act  of  Parliament 
was  ever  more  so?"  None,  I  must  confess, 
that  I  can  think  of:  but  this  affords  me  no 


f  I  mean,  in  the  sense  ordinarily  put  upon  the 
word  published.  It  is  not  sold  at  any  of  the  shops ; 
it  has  no  bookseller's  nor  printer's  name ;  it  seems 
to  have  been  designed  for  the  perusal,  not  of  the 
world  at  huroe,  but  only  of  Members  of  Parlia- 
ment, and  of  the  Author's  piivate  friend^ 
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reason  for  retracting.  The  legislator,  one 
would  indeed  naturally  suppose,  might  (and 
if  he  might,  why  should  not  he?)  speak  his 
own  meaning  so  plainly,  that  no  one  could 
speak  it  plainer;  so  concisely,  that  no  one 
could  render  his  expression  more  concise  ;  in 
such  a  method,  botib  as  to  matter  and  form, 
that  no  one  could  cast  it  into  a  better.  He 
might,  one  should  think:  for  what  should 
hinder  him  ?  Is  he  the  less  qualified  for  making 
himself  understood  and  remembered  by  being 
a  legislator?  If  he  did,  then,  as  he  might  do, 
expositions  would  be  useless,  and  abridg- 
ments would  be  impracticable.  But  does 
he? — consult  the  twelve  immense  volumes 
of  Acts  of  Parliaments ;  to  which  another  is 
in  the  way  to  add  itself  every  three  years. 

Let  me  not  all  this  while  be  understood  to 
reflect  censure  on  a  great  master  of  language, 
on  whom  nothing  less  than  censure  is  in- 
tended. Had  custom  (that  is,  the  law  of 
Parliament)  left  him  at  liberty  to  follow  the 
dictates  of  his  own  intelligence,  little  or  no- 
thing, I  suppose,  would  have  been  left  to  any 
one  else  to  add  to  it  on  the  score  of  perspi- 
cuity: if  (supposing  the  bill  and  the  preface 
to  come,  as  tiiey  purport  to  do,  from  the 
same  hand,)  it  be  reasonable  to  judge  what 
he  could  have  done,  from  what  he  has  done. 
On  this  head  I  have  scarce  an  idea  of  making 
any  greater  improvement  on  his  draught  than 
what  he  could  have  made,  if  he  had  pleased, 
and  would,  if  he  had  thought  proper.  He 
thought,  I  suppose  (if  it  occurred  to  him  to 
propose  the  subject  to  his  thoughts,)  that 
one  plan  of  reformation  was  enough  to  pro- 
ceed upon  at  once.  On  the  present  occasion, 
his  business  was  to  reform  a  part  of  the  sys- 
tem of  punishment  adopted  by  our  legislation ; 
not  to  go  about  reforming  the  legislative  style. 
He  has  therefore,  of  course,  conformed  in  a 
great  measure  to  the  style  in  use,  though 
with  a  considerable  de&lcation  from  the  usual 
complement  of  tautologies  and  redundancies: 
his  publication  being  a  draught  of  the  very 
instrument  which  it  is  intended  should  pass 
into  an  act. 

The  present  abstract  of  it  having  no  pre- 
tensions to  be  considered  in  that  light,  I 
have  held  myself  at  liberty  to  afford  the 
reader  many  of  those  assistances  which  par- 
liamentary men,  in  all  their  authoritative 
publications,  seem  so  studious  to  reject.  I 
nave  therefore  prefixed  numbers  to  the  sec- 
tions :  I  have  given  them  marginal  contents : 
I  have  made  frequent  breaks  in  the  letter- 
press :  I  have  numbered,  every  now  and 
then,  the  leading  articles,  which,  though  in- 
cluded together  in  one  section,  seemed  to 
daim  each  of  them  a  separate  measure  of 
attention ;  and,  by  allotting  to  each  a  sepa- 
rate line,  have  displayed  them  more  distinctly 
than  if  lumped  together  in  one  unbroken 
mass.    These,  and  other  such  typographical 


assistances,  are  no  more  than  what  it  is  com- 
mon enough  for  writers,  on  the  most  ordinary 
subjects,  to  give  their  readers:  nor  would 
they  be  looked  upon  as  singular,  or  indeed 
worth  mentioning,  but  with  respect  to  those 
intricate  and  important  discourses  which 
stand  most  in  need  of  them. 

Another,  and  rather  more  serious  task,  has 
been  to  break  down  the  long  sentences,  into 
which  this  composition  (being  intended  to 
be  passed  into  an  Act  of  Parliament)  could 
not  but  have  been  cast  into  a  multitude  of 
shorter  ones:  to  retrench  the  tautologies 
and  superfluities  with  wnich  this  composi- 
tion, though  reowrkably  scanty  on  this  head 
(being  intended  for  an  Act  of  Parliament,) 
could  not  but  abound.  In  the  course  of 
these  operations,  I  have  here  and  there  ven- 
tured to  make  some  little  alteration  in  the 
order  of  the  several  matters  contained  in  the 
same  section:  but  with  entire  sections  I  have 
nowhere  taken  the  like  liberty.         ^'' 

This  abstract,  then,  (to  mention  a  more 
general  use  that  may  be  made  of  it)  will  of 
itself  be  sufficient  to  prove,  that  a  sentence 
of  any  given  length  is  capable  of  being  cast 
into  as  many  sentences,  and,  consequently, 
that  each  sentence  is  capable  of  being  made 
as  short  as  there  can  be  occasion  to  desire. 
It  is  therefore  of  itself  sufficient  to  divest  the 
long-windedness  of  our  legislative  (one  may 
say  in  general  of  our  legal)  style,  oi  the  plea 
of  necessity,  the  only  one  which  a  man  could 
think  of  urging  in  its  fiivour.  Had  this  been 
even  my  principal  object,  I  should  of  all 
others  have  vrished  for  a  bill  like  this  to 
work  upon,  for  the  same  reason  that  gram- 
marians take  the  works  of  Pope,  and  Swift, 
and  Addison,  for  examples  of  solecisms  in 
grammar.* 

But  to  return.  By  the  means  above  men- 
tioned I  will  venture  to  hope,  and  that  with- 
out any  pretensions  to  make  it  a  ground  of 
vanity,  that  this  abstract  may  be  found  to 
read  somewhat  more  pleasantly  than  even 
the  bill  itself;  and  that  on  this  head  the 
reader,  who  means  only  to  take  a  general 
view  of  the  bill,  and  who  is  not  in  that  line 
of  duty  or  of  study  which  would  lead  him  to 
weigh  words  and  syllables,  may,  as  far  as  he 
thinks  he  can  depend  upon  the  fidelity  of  this 
copy,  find  it  answer  his  purpose  as  wdl  as  the 
original. 

I  am  sorry  I  cannot  give  equal  satisfaction 
to  his  curiosity  with  respect  to  the  Preface; 
in  which  the  elegance  of  a  style,  which  is  the 
Author's  own,  has  been  at  full  liberty  to  di^ 
play  itself,  unfettered  by  technical  forms  and 
prejudices.  This  I  must  not  transcribe,  nor 
can  presume  to  imitate.  The  uncouth  piles 
of  parliamentary  composition  have  not  often 
been  graced  with  such  a  frontispiece. 


"  See  Bishqi  Lowth^s  Grammar,  ^otrfm, 
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Amongst  other  things  we  learn  by  it,  is, 
that  "  the  difficulties  which  towards  the  end 
of  the  year  1775  attended  the  transportation 
of  conTicts,***  gave  great  weight  to  the  in- 
ducements, if  they  were  not  tiiemselves  the 
sole  inducement,  that  led  to  the  institution 
of  this  plan.  It  may  be  some  consolation  to 
us,  under  the  misfortunes  from  whidi  those 
difficulties  took  their  rise,  if  thev  should  have 
forced  us  into  the  adoption  of  a  plan  that 
promises  to  operate  one  of  the  most  signal 
improvements  that  have  ever  yet  been  imide 
in  our  criminal  legislation.  It  may  not  even 
be  altogether  extravagant  to  suppose,  that  at 
the  end  we  may  be  found  to  have  profited 
not  much  less  than  we  shall  have  suffered  by 
these  misfortunes,  when  the  benefits  of  this 
improvement  come  to  be  taken  into  the  ac- 
count. For  let  it  be  of  ever  so  much  conse- 
quence that  trade  should  flourish,  and  that  our 
property  should  go  on  increasing^  it  seems  to 
be  of  not  much  less  consequence  that  our 
persons  should  be  safe,  and  that  the  property 
we  have  should  be  secure.  If,  then,  the  efforts 
of  our  statesmen,  to  save  the  nation  from  the 
stroke  of  those  adversities  have  not  been 
attended  with  the  success  they  merited,  let 
them  not  make  it  an  excuse  to  themselves 
for  sinking  into  despondency.  Let  them 
rather  turn  their  activity  into  a  new  channel : 
let  them  try  what  amends  can  be  made,  in 
some  other  Une,  to  their  own  reputation,  and 
to  the  public  service :  let  them  look  at  home ; 
and  if,  after  all  that  can  be  done,  the  nation 
must  lose  something  in  point  of  external 
splendour,  let  them  try  what  they  can  gain 
for  it  in  point  of  domestic  peace. 


I  understand  that  the  plan  is  not  yet  looked 
upon  as  absolutely  completed,  which  may  be 
one  reason  why  the  circulation  of  it  has  been 
hitherto  confined  to  a  few  hands.  The  ample 
use,  however,  and  liberal  acknowledgment 
that  has  been  made  of  the  helps  afforded  by 
former  volunteers,  induced  me  to  hope,  that 
any  lights  that  could  be  thrown  upon  the 
subject,  from  any  quarter,  would  not  be  ill 
received. 

Whatever  farther  additions  or  alterations 

"  •  Page  1. 


the  proposed  bill  may  come  to  receive  before 
it  has  been  carried  through  the  House,  there 
seems  to  be  no  great  likelihood  of  their  bear- 
ing any  very  great  proportion,  in  point  of 
bulk,  to  the  main  bodv  of  the  bill  as  it  stands 
at  present.  And  as  it  is  not  yet  clear  but  that 
it  may  be  carried  through  in  the  course  of  this 
session  in  its  present  state,  it  seemed  hardly 
worth  while  to  delay  this  publication  in  ex- 
pectation of  further  materials  that  may  either 
never  come,  or  not  in  such  quantity  as  to 
make  amends  for  the  delay.  It  will  be  an 
easy  matter,  if  there  should  be  occasion,  to 
give  a  supplemental  account  of  such  new 
matter  as  may  arise.  The  attention  of  the 
country  gentlemen  has  already  been  drawn  to 
the  subject  by  the  general  accounts  given  of 
the  plan  by  several  of  the  judges  on  their 
circuits  :  and  it  should  seem  that  no  feuther 
apology  need  be  made  for  giving  as  much 
satisfaction  as  can  be  given  in  the  present 
stage  of  the  business,  to  the  curiosity  which 
a  measure,  so  generally  interesting,  can  scarce 
fail  to  have  excited.  That  curiosity  is  likely 
to  be  farther  raised  by  some  fresh  inquiries, 
which  I  understand  it  is  proposed  to  institute 
in  the  House  of  Commons :  and  as  the  result 
of  these  inquiries  comes  to  transpire,  the  use 
and  application  of  it  wiU  be  the  better  seen, 
by  having  so  much  of  the  plan,  as  is  sketched 
out  already,  to  refer  to. 

The  haste  with  which,  on  the  above  ac- 
counts, it  was  thought  necessary  to  send  the 
ensuing  sheets  to  the  press,  must  be  my  apo- 
logy for  some  inaccuracies  which,  I  fear,  will 
be  discoverable  in  them,  as  weU  in  point  of 
method  as  of  mattet.  It  is  not  a  month  since 
the  proposed  bill  first  feU  into  my  hands  in 
the  midst  of  other  indispensable  avocations. 

The  use  of  them,  however,  if  they  have 
any,  will,  I  hope,  not  be  fJtogether  confined 
to  the  short  period  between  the  publication'' 
of  them  and  the  passing  of  the  bill  into  a  law. 
For  when  a  great  measure  of  legblation  is 
established,  though  it  be  too  firmly  established 
to  be  in  danger  of  being  overturned,  it  is  of 
use,  for  the  satis£BM:tion  of  the  people,  that 
the  reasons  by  which  it  is  or  may  be  justified,  \ 
be  spread  abroad  among  them. 

Idncolns-Inn,  March  28,  1778. 


ADVERTISEMENT. 


The  persons  who  are  styled  *'  convicts**  in 
the  ensuing  abstract,  are  styled  **  offend^s" 
in  the  proposed  BUI.  I  gave  them  the  former 
iiame,  to  avoid  a  confusion  I  found  occur  in 
^speaking  of  them,  at  times  when  there  was 
occasion  to  speak  of  such  fresh  offences  as 
may  come  to  be  committed  by  the  same  per- 
Mns  during  their  confinement,  or  of  certain 


other  offences  which  the  bill  has  occasion  to 
prohibit  in  other  persons. 

In  regard  to  sejr,  I  make,  in  general,  no 
separate  mention  of  the  female  :  that  being 
understood  (unless  where  the  contrary  is  spe- 
cified) to  be  included  under  the  expression 
used  to  denote  the  male. 
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Tan  Bill  has  two  capital  olgects :  Isf,  To 
provide  a  new  establishment  of  Labour- 
hoiuea  all  over  England;  2<%,  To  extend 
and  perpetuate  the  establiahment  already  set 
on  loot,  for  the  confinement  of  convicts,  to 
labour  upon  rivers.  It  consists  of  sixty-eight 
sections.  The  fifby-two  first  are  employed 
upon  the  former  of  the  above  objects :  the 
•even  following  upon  the  latter:  and  the 
remaining  nine  upon  certain  customary  pro- 
visions of  procedure,  and  a  few  other  matters 
that  apply  alike  to  both. 

First  with  regard  to  the  establishment  of 
Houses  of  Hard  Labour.  The  first  twenty 
sections  are  employed  in  making  provision 
for  the  erection  of  the  buildings,  and  for  the 
appointment  of  the  magistrates  and  other 
officers  to  whom  the  management  of  that 
business  is  committed.  The  remaining  thirty- 
two  sections  are  employed  chiefly  in  pre- 
scribing the  regimes  to  be  observed  in  them 
when  built. 

80  much  for  the  general  outline  of  this 
reguhir  and  well  digested  plan.  Let  us  now 
take  a  view  of  the  sections  one  by  one. 
'^  The  first  Section,  or  Preamble,  states  the 
general  considerations  which  determined  the 
author  to  propose  the  establishments  in  ques- 
tion. These  confiderations  are,  the  insuffi- 
cieucy  of  transportation  for  the  purposes  of 
example  and  reformation ;  the  superior  effi- 
cacy of  a  course  of  confinement  and  hard 
labour;  and  the  unfitness  of  the  present 
^houses  of  correction  for  that  purpose.        ' 

Observations Here  would  naturally  be 

the  occasion  for  a  commentator  to  dilate 
more  particularly  than  it  would  have  been  in 
character  for  the  bill  itself  to  have  done,  upon 
the  inconveniences  of  the  old  punishment  of 
transportation,  which  it  meant  to  supersede, 
and  tiie  advantages  of  the  new  mode  of  pu- 
nishment, which  it  is  the  object  of  it  to 
introduce.  This  I  shall  have  occasion  to  do 
at  large  hereafter ;  stating  in  course  the  ad- 
vantages and  disadvantages  of  each:  but  a 


slight  and  immethodical  sketch  is  as  much  as 
the  present  design  gives  room  for. 

The  punishment  of  transportation,  in  ita 
ordinary  consequences,  included  servitudet 
the  punishment  here  proposed  to  be  substi- 
tuted in  the  room  ot  it.  At  all  events,  it 
included  banishment.  These  two  it  compre- 
hended professedly  and  with  design ;  besides 
an  uncertain,  but  at  any  rate  a  verv  afflictive, 
train  of  preliminary  hardships,  of  whidi  no 
account  was  taken ;  amongst  others,  a  great 
chance  of  producing  death. 

Taking  it  all  together,  it  had  a  multitude 
of  bad  properties ;  and  it  'had  no  good  ones, 
but  what  it  derived  from  servitude,  or  which 
are  to  be  found  in  the  latter  punishment  in  a 
superior  degree. 

1.  In  point  of  proportion  it  was  unequal  f 
for  a  man  who  had  money  might  buy  off  the 
servitude.*  With  regard  to  the  banishment, 
it  was  again  unequal;  for  nothing  can  be 
more  unequal  than  the  effect  which  the 
change  of  country  has  upon  men  of  different 
habits,  attachments,  talents,  and  propensi- 
ties. Some  would  have  been  ghid  to  go  by 
choice ;  others  would  sooner  die. 

2.  It  was  unexemplary :  what  the  convicta 
suffered,  were  it  much  or  little,  was  unknown 
to  the  people  for  whose  benefit  it  was  de- 
signed. It  may  be  proved  by  arithmetic, 
that  the  purpose  of  example  is,  of  all  the 
purposes  of  punishment,  the  chief. 

8.  It  was  u^rugal:  it  occasioned  a  great 
waste  of  lives  in  the  mode,  and  a  great  waste 
of  money  in  the  expenses,  of  conveyance. 

4.  It  did  answer  indeed,  in  some  degree, 
the  purpose  of  disabling  the  offender  from 


*  In  virtue  of  the  Statute  4  Geo.  I.  c  2,  the 
CSourt  used  to  contract  with  some  person  to  con. 
vey  the  convict  to  the  place  of  destination :  there- 
upon iht  oonvia  is  made  over  **  to  the  use  of** 
the  contractor  and  *•*  his  assigns,*'  who  are  de-' 
clared  in  genenl  terms  to  ^  nave  a  propertv  or 
interest  in^  his  '■*  service,**  for  the  time  specmed 
inthei 
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4oiiig  farther  miiichirf  to  the  commuiiity 
during  the  coBtmiAaiee  of  it ;  but  not  ia  so 
great  a  degree  m  the  ooafinement  incident  to 
servitude.  It  bee  always  been  easier  for  a 
man  to  return  frooa  transportation,  than  to 
escBpe  from  prison. 

5.  It  anawered,  indeed,  every  now  and 
then,  the  purpose  of  reformation :  But  by 
what  means  ?  By  means  of  the  servitude 
that  was  a  part  of  it.  It  answered  this  pur. 
pose  pretty  well ;  but  not  so  well  upon  the 
whole,  under  the  uncertain  and  variable  di- 
rection of  a  private  masto-,  whose  object 
was  his  own  profit,  as  it  may  be  expected 
to  answer  under  r^ulations  concerted  by 
the  united  wisdom  of  the  nation,  with  thn 
express  view.- 

Section  IL  provides  in  general  terma  for 
the  erection  of  houses  for  the  purposes  of 
confinement  and  labour  throughout  England 
and  Wales.  These  houses  are  to  be  entirely 
separate  from  aU  other  public  habitations, 
whether  destined  for  the  custody  or  puniah. 
ment  of  offenders,  or  for  the  maintenance  of 
the  honest  poor.  The  legal  appellation  Uiey 
are  directed  to  be  called  by,  is  that  of  Hommt 
of  Sard  Labtnar. 

Observatiams: — It  might,  perhaps,  be  as 
weU  to  call  them  Hard-Lmbomr  HouBes,  or 
Za&oar-^oicaes,  at  oaoe.  This,  or  some  other 
equally  compendious,  is  the  name  that  will 
undoubtedly  be  given  them  by  the  people  at 
hffge;  the  tendency  of  popular  speech  being 
to  lave  words  and  sh(»ien  names  as  much  as 
possible.  Such  a  name  should  be  analogous 
to  the  names  /?asp*Aays  [Rasping-house,] 
and  Spin^kt^  [Spmning«house,]  in  use  in 
Holland;  and,  in  abort,  to  our]^glish  word 
Work-house,  The  technical  name  would  by 
this  Bieana  be  the  aarae  as  the  popular.  This 
would,  pro  tamto,  save  drcumlocution,  and 
guard  against  error  in  law  proceedings.  Where 
departmg  from  the  popular  forms  of  speech 
is  not  necessary,  it  is  always  inconvenient. 
So  much  for  an  object,  which,  perhaps,  may 
be  thought  to  be  hardly  worth  the  wor^^ 
that  have  been  spent  upon  it. 

Section  III.  is  designed  to  nudK  provision 
for  the  raising  of  the  monies  to  defray  the 
chsrges  of  purchasing  ground  and  building; 
sod  it  prescribes  the  proportions  in  which 
such  monies,  when  raised,  are  to  be  distri- 
buted among  the  districts  established  in  the 
next  section  for  the  purposes  of  the  act.* 
These  proportions  it  takes  irom  the  number 
of  convicts  that  have  been  ordered  for  trana- 
portation,  in  each  county,  within  the  ccunpass 
of  a  year,  upon  an  average  taken  for  seven 
years  but  past.  A  blank  is  left  for  the  par- 
ticular fund  out  of  which  the  monies  are  to  ^ 
issue. 

06senw/»oas._The  contribution  by  which 


•  See  Table,  coL  8th,  pi  34. 


theae  moniea  ire  to  be  raised,  is  aaade,  we 
see,  not  a  local,  but  a  general  one.  A  local 
tax,  however,  ia  that  which  seemed  moat 
obviously  to  suggest  itself,  since  the  expen- 
diture  is  local;  but  a  general  one  appears  to 
be  much  preforaUe.  Had  the  tax  been  local, 
it  would  have  been  raised  upon  the  pbn  of 
the  county  taxes;  it  would  by  that  means 
have  Allien  exclusively  upon  householders 
bearing  scot  and  lot.  But  the  benefit  of  it, 
be  it  what  it  may,  is  shared  indiscriminately 
among  the  whole  body  of  the  people.  Add 
to  this,  that  the  sums  of  money  requisite  for 
this  purpose  will  probably  be  large.  These, 
vpere  they  to  be  rused  at  once,  in  the  several 
districts,  in  the  manner  of  a  county  tax,  would 
be  apt  to  startle  the  inhabitants,  and  preju- 
dice them  i^fainst  the  measure. 

As  to  the  proportion  in  which  the  supplies 
are  to  be  distributed  among  the  several  dis- 
tricts, this  is  taken,  we  see,  from  the  average 
number  of  eonviets.  This  was  an  ingemous 
way  of  coming  at  the  extent  it  would  be  re- 
quisite to  give  to  the  respective  buildings, 
and  the  terms  allotted  would  naturally  be 
proportioned  to  the  extent.  Rigid  accuracy 
in  this  apportionment,  does  not  seem,  how- 
ever, to  have  been  aimed  at  According  to 
the  method  taken,  the  allowance  to  the 
smaller  oonnties  wiU  be  somewhat  greater 
in  proportian  than  to  the  larger.  There  are 
a  great  many  counties  whose  average  number 
is  settled  at  one:  the  computation  does  not 
descend  to  fractions.  This,  if  it  be  an  error, 
ia  an  error  on  the  right  side. 

For  two  of  the  towns  that  are  counties  of 
themselves,  no  average  number  of  convicts, 
I  observe,  is  stated:  these  are,  Newcastle- 
upon-Tyne  and  Haverfordwest. 

Upon  turning  to  the  table  subjoined  to  the 
bin,  it  appears,  that  at  Haverfordwest  there 
have  been  no  coavicts  at  all  within  the  time 
in  question.  At  Newcastle-upon-Tyne,  the 
average  is  stated  at  five.  The  omission  in 
the  bill  seems  therefore  to  be  accidental. 

Section  IV.  provides  fixr  the  payment  and 
application  of  the  monies  mentioned  in  the 
preceding  section.  They  are  directed  to  be 
paid  to  committees  of  justices,f  or  their  order, 
and  applied  to  the  buildmg  of  the  houses 
above  mentioned.  The  deficiencies,  if  any, 
in  the  provision  thus  made,  are  to  be  borne 
afterwards  by  the  districts. 

By  Section  V.,  all  England,  including 
Wales,  is  cast,  for  the  purposes  of  this  act, 
into  districts  of  a  new  dimension.  (  This  di- 
vision is  made  commensurate  to  the  division 
into  circuits,  as  well  as  to  that  into  counties. 
A  certain  number  of  these  districts  are  in- 
cluded in  each  circuit ;  and  each  district  in- 
cludes one  or  more  counties.     Towns,  thai 


tSeeSect  VI. 

i  See  TaUe,  eols.  8  &  4. 
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are  countie«  of  themselyes,  are  put  upon  a 
footing,  in  this  respect,  with  countieB  at  large. 
London  and  Middlesex  form  each  a  district 
by  itself.  The  whole  principality  of  Wales, 
together  with  Cheshire  and  Chester,  are  in> 
duded  in  one  district.  The  whole  number 
of  districts  is  nineteen.  The  reason  it  gives 
for  this  junction  of  the  counties  is,  that  it 
will  serve  to  lessen  the  expense. 

Observations,  —  The  circuit  divisions,  it 
seems,  were  thought  too  large;  the  county 
divisions  too  small;  besides  that  the  latter 
are  unequal.  This  is  the  case  more  parti- 
cularly with  the  towns  that  are  counties  of 
themselves,  in  comparison  with  some  of  the 
larger  shires.  The  use  of  making  the  dis- 
tricts less  than  the  drcuits,  and  at  the  same 
time  larger  than  the  counties,  is  the  adjusting 
the  buildings  to  a  convenient  size.  ^  esta- 
blishment for  the  reception  of  a  huge  number 
of  persons  may  be  conducted,  as  Uie  pream- 
bular  part  intimates,  at  a  proportionably  leas 
expense,  than  an  establishment  for  the  recep- 
tion of  a  small  number.  The  uses  of  making 
them  less  than  the  circuits,  are  two:  —  1st, 
The  lessening  the  expenses  of  conveying  the 
convicts  from  the  place  of  trial  to  the  place 
of  punishment;  2d/y,  The  lessening  the 
trouble  and  expense  of  the  justices,  who  are 
to  travel  out  of  their  own  counties,  to  the 
town  where  they  are  to  meet  to  carry  the 
act  into  execution.  It  is  doubtless  on  the 
former  principle,  that  we  are  to  account  for 
the  comprising  thfe  twelve  Welsh  counties, 
together  with  Cheshire  and  the  city  of  Ches- 
ter, in  one  district;  for  in  this  district,  ex- 
tensive as  it  is,  the  average  number  of  convicts 
has  been  found  to  be  less  than  in  any  other. 
On  the  two  latter  principles,  it  may  seem 
rather  inconvenient  that  diis  district  should 
be  so  large.  It  is  to  be  hoped,  on  this  ac- 
count, that  the  situation  chosen  for  the  la- 
bour-house for  this  district  will  be  as  central 
as  is  consistent  in  other  respects  with  con- 
venience. 

Section  YI.  establishes  the  committees  of 
justices,  who  are  to  be  appointed  by  the  ge- 
neral sessions  of  their  respective  counties,  to 
meet  together  for  the  purposes  of  carrying 
this  act  into  execution  at  a  particular  place 
within  each  of  the  districts,  within  which 
their  respective  counties  are  included  :*  and 
it  settles  the  proportion  which  the  number 
of  committee-men  in  each  county  is  to  bear 
to  the  number  of  committee-men  in  every 
other.  These  committees  are  empowered  to 
appoint  stated  meetings  (giving  ten  days 
notice)  and  to  make  adjournments.  The 
committee-men  are  to  be  appointed  at  the 
next  general  sessions  after  the  passing  of 
this  act. 

Observatums, — The  power  of  sending  jus- 

•  See  Table,  cols.  6  &  3. 


tices  as  committee-men  is  given,  we  may 
observe,  to  all  the  counties  at  large,  in  va 
rious  proportions,  from  one  to  five  inclusive , 
likewise  to  all  the  town-counties  except 
three  —  Berwick,  Chester,  and  Haverford- 
west. Whether  these  omissions  are  accidental 
or  designed,  is  more  than  I  can  take  upon  me 
to  conjecture. 

Section  VII.  provides  against  any  fiulure 
in  the  sessions  to  appoint  committee-men,  or 
in  the  committee-men  to  take  upon  them 
their  office.  If  at  the  next  general  sessioos 
after  the  passing  of  the  act,  no  committee-men 
should  be  appointed,  or  not  enough,  or  if  any 
should  refose,  power  is  given  to  the  emsios 
rotuhrum  to  supply  the  deficiency  within  three 
months. 

Observations This  provuion  seems  to 

proceed  on  the  supposition,  that  in  some 
places  the  measure  of  the  bill  may  prove  un- 
popular  among  the  country  magistrates.  By 
way  of  a  spur  to  them,  this  power  is  there- 
fore given  to  the  custos  rotulorum :  but  may 
it  not  be  possible,  especially  in  some  of  the 
remote  counties  (suppose  the  Welsh  counties) 
that  even  the  custos  rotulorum  may  be  tinc- 
tured with  the  local  prejudices?  It  should 
seem  there  could  be  no  hafm,  rather  than 
there  should  be  a  gap  in  the  execution  of  the 
act,  in  substituting  the  Lord  ChanceUor  to 
the  custos  rotulorum,  in  the  same  manner  as 
he  is  substituted  to  the  sessions. 

Section  VIIL  gives  the  sessions  the  power 
of  changing  their  committee-men  from  year  to 
year:  also  of  supplying  vacancies  at  any  time 
when  they  may  happen. 

Observations.  —  For  conformity's  sake, 
might  not  this  latter  power,  in  defimlt  of 
the  sessions,  be  given  to  the  ciutos  rotulo- 
rum f  and,  (if  such  an  addition  were  to  be 
adopted)  in  lus  de&ult,  to  the  Lord  Chan- 
cellor? 

Section  IX.  requires  the  committees  to 
appoint  eadi  a  derk  and  treasurer,  with  suck 
saiaries  as  they  shall  think  reasonable,  re- 
moveable  at  pleasure :  the  treasurer  to  give 
security  in  proportion  to  the  sum  likely  to 
come  into  his  hands.t 

Section  X.  appropriates  the  monies  to  be 
received  by  the  committees,  or  their  trea- 
surer, to  the  uses  of  the  act. 

Section  XI.  appoints  the  place  and  time 
of  the  first  meeting  of  the  several  commit- 
tees it  empowering  them  (after  chooamg  their 
chairman,  clerks,  and  treasurer)  to  adjourn 
to  any  other  time  and  place  within  the  same 
district.  It  then  directs  them,  at  this  or  any 
subsequent  meeting,  to  make  choice  of  a 
piece  or  pieces  of  ground  to  build  on,  one  or 
more  for  each  district.  The  orders  for  this 
purpose  are  to  be  certified  in  London  and 
Middlesex  to  the  King's  Bench,  and  else- 


t  See  Table,  coL  & 


t  Ibid.  coL  IL 
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where  to  the  judges  on  their  circaits;  except 
that,  in  the  Welsh  diatrict,  they  are  to  be 
certified,  not  to  any  of  the  Welsh  judges, 
but  to  those  of  Chester :  in  case  of  their  dis- 
approval, a  second  order  is  to  be  made,  and 
so  toties  quoHes :  so  also  if  the  spot  pitched 
upon  be  such  as  cannot  be  purchased  under 
the  powers  given  by  the  act.*  With  regard 
to  the  dioice  of  the  spot,  it  gives  some  di- 
rectiona.  The  committees  are  required  to 
have  regard  to 

1.  The  healthiness  of  the  situation. 

2.  The  fiuality  of  getting  water. 

3.  The  nearness  to  some  trading  town. 

4.  But  to  avoid  choosing  any  place  within 
a  town,  if  any  other  convenient  place  can  be 
found. 

5.  To  give  the  preference  to  a  place  sur- 
rounded with  water,  if  in  other  respects 
healthy  and  proper. 

Observations — \^th  regard  to  the  places 
of  meeting,  it  seems  rather  extraordinary, 
l^iat  in  the  Welsh  district,  a  place  so  far  from 
central  as  Chester  should  be  appointed.  This 
obliges  the  whole  body  of  committee-men 
from  Wales  to  travel  out  of  their  principa- 
lity ;  and  a  Pembrokeshire  justice,  who  has 
to  traverse  all  North  and  South  Wales,  may 
have,  perhaps,  near  two  hundred  miles  to  go 
before  he  reaches  the  place  of  his  destina- 
tion. This  inconvenience,  indeed,  is  open, 
in  some  measure,  to  a  remedy^  by  the  power 
given  to  the  committees  to  choose  the  place 
of  their  adjournment ;  but  at  any  rate,  be 
the  place  ever  so  central,  in  so  large  a  dis- 
trict, it  cannot  but  be  very  remote  from  the* 
abodes  of  the  greater  part  of  the  conmiitte^ 
men.  On  this  account,  more  especially  if 
the  Welsh  district  is  to  remain  undivided, 
might  it  not  be  proper  to  allow  to  the  com- 
mittee-men, at  least  to  such  as  had  to  travel 
out  of  their  own  counties,  a  small  sum  (were 
it  no  more  than  ten  shillings  a-day)  to  help 
to  indemnify  them  for  their  expeiues  ?  To 
many  a  magistrate,  who  might,  in  other  re- 
spects, be  better  qualified  for  the  busine^ 
than  a  richer  man,  the  expense  (to  say  no- 
thing^ of  the  trouble)  of  making  frequent 
jownies  to  sudi  a  distance  as  he  might  have 
occasion  to  travel  to,  might  be  an  objection 
sufficient  to  prevent  his  acceptance  of  the 
office.  There  seems,  at  any  rate,  to  be  much 
more  reason  for  giving  a  salary  to  these  com- 
mittee-men, than  to  persons  to  be  appointed 
^tors  to  the  labour-houses  ;t  since  the  vi- 
sitors aiojf  be  taken  from  the  neighbourhood 
of  the  house,  and  the  committee-men  must, 
inany  of  them,  come  from  a  great  distance. 
Suppose  the  allowance  were  to  be  sixpence 
a-mile  (the  distance  to  be  ascertained  by  the 
oath  of  the  traveller),  and  a  sum  not  exceed- 

•  See  Sect  XVIL  &  XX. 
t  See  Sect  XXIL 


ing  ten  shillings  a-day,  so  long  as  the  com- 
mittee continues  sitting  ? 

The  directions  respecting  the  choice  of  the 
spot  are  well  imagined,  and  strongly  mark 
the  judgment  and  attention  of  the  author. 
His  ideas  on  this  matter  seem  to  quadrate 
pretty  exactly  with  "  the  singular  and  well- 
directed  researches'*  (as  he  styles  them)  of 
Mr.  Howard,  to  whose  merits,  as  a  zealous 
and  intelligent  friend  of  human  kind,  it  is 
difl&cult  for  language  to  dfljustice. 

One  direction  is,  that  a  preference  be  given  J 
to  a  spot  surrounded  with  water,  if  it  be  in^ 
other  respects  healthy  and  proper.     Unless 
the  water  be  rumwuf  water,  it  is  not  very 
likely  to  be  healthy. 

Section  XII.  appoints  a  nominal  proprie- 
tor, to  whom  the  ground,  when  purchased, 
is  to  be  conveved.  This  person  is  to  be  tho 
town- clerk,  ror  London;  the  clerk  of  the 
peace,  for  Middlesex ;  the  derk  of  assize  of 
the  circuit,  for  the  other  English  districts  ;. 
with  a  blank  left  for  the  Welsh ;  and  for  this 
purpose  the  officers  in  question  are  respec- 
tively constituted  bodies  corporate. 

Observations,  —  After  such  a  provision, 
might  it  not  be  necessary,  or  would  it  be  su- 
perfluous, to  provide  that  any  action  might 
be  brought  by  the  committee  in  the  name  of 
any  of  the  officers  therein  named,  without 
naming  the  person  who  holds  the  office  ?  Thia 
is  a  precaution  taken  in  some  acts.  The  oc- 
casion, if  any,  which  may  make  it  necessary^ 
is  that  of  a  vacancy  happening  in  any  of  those 
offices,  at  a  time  when  it  is  requisite  to  bring 
(suppose)  an  action  of  trespass,  for  any  en- 
croachment or  other  trespass  committed  upon 
the  spot  thus  to  be  made  the  property  of  the 
public.  The  trespass  is  committed  (suppose) 
at  a  juncture  that  does  but  just  admit  of  an 
action's  being  brought  in  such  time  as  to  be 
tried  at  the  next  assizes.  The  county  is  one 
of  those  in  which  the  assizes  are  held  but  once 
a-year.  To  obviate  this  difficulty,  if  there  be 
one,  why  might  not  the  committee  be  em- 
powered to  bring  any  such  action  in  their 
own  name  ?  in  short,  why  might  not  the  com* 
mittee  themselves  be  the  body  corporate? 
This  would  save  circuity ;  since  whatever  ia 
done  by  the  officer  above  mentioned,  must  be 
by  their  direction,  and  under  their  controul. 

Section  XIII.  gives  a  proportion  for  deter- 
mining the  size  of  the  several  houses.  They 
are  to  be  large  enough  to  contain  three  times 
the  average  number  of  convicts  in  a  year,  it 
being  supposed  that  each  convict  will  continue 
in  them  three  years  upon  an  average. 

It  likewise  gives  some  directions  with  re- 
spect to  the  apartments.  Each  house,  with 
its  appurtenances,  is  to  contain, 

1.  Lodging-rooms  for  the  convicts. 

2.  Storehouses  and  warehouses. 

3.  An  informary,  with  a  yard  adjoining. 

4.  Several  cells  or  dungeons. 
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5.  A  <dApel. 

6.  A  burying-groiind. 

7.  Apartments  for  the  ofBoers. 
ObservoHoma. — To  the  above  aecommoda* 

tioDB,  it  might,  perhaps,  be  not  amiss  to  add 
a  sfarden,  to  supply  the  house  with  vegetables. 
The  laborious  part  of  the  work  might  be  done 
by  the  prisoners  tiiemselves,  who  might  be 
employed  in  it,  either  some  few  of  them  for 
a  constancy,  or  all  of  them  occasionally.  In 
the  Utter  case,  the  privilege  of  being  thus 
employed  might  constitute  an  indulgence  to 
be  given  in  tibe  way  of  reward,  as  it  would 
be  an  agreeable  relief  from  their  ordinary 
domestic  labour.*  It  seems  probable,  that  a 
part  of  the  Ibbour  might  be  more  economic 
eally  employed  in  this  way,  than  upon  the 
ordinary  business  of  the  house ;  even  though 
the  prime  cost  of  a  wall  to  inclose  the  garden 
were  taken  into  the  account. 

With  regard  to  the  *<  cells  or  dungeons,** 
as  they  are  called,  there  are  some  cautions 
that  seem  highly  necessary  to  be  observed. 
That,  for  the  punishment  of  the  refractory, 
there  should,  in  every  such  house,  be  some 
places  of  confinement,  under  the  name  of 
dungeons,  seems  perfectly  expedient:  at  the 
same  time  that  it  is  altogether  inexpedient 
there  should  anywhere  be  any  place  that 
abould  partake  in  all  respects  of  the  nature 
of  those  pestiferous  abodes. 

The  purposes  for  which  dungeons  seem  in 
general  to  have  been  calculated  (I  mean  such 
purposes  as  are  justifiable,)  are  two:  safe 
eugtofjbf,  and  terror.  The  first  must,  in  all 
cases,  and  the  second  may,  in  many  cases,  be 
desirable.  But  in  aiming  at  these  two  pur- 
poses, another  highly  mischievous  efiect  has 
unintentionally  been  produced;  the  exclusion 
of  fresh  air,  and,  as  one  consequence  of  it, 
the  exposure  of  the  room  to  perpetual  damps. 
These  apartments  have  been  contrived  un- 
der ground;  hence  there  have  been  no  late- 
ral outlets,  but  the  entrance  has  been  at  top 
through  a  trap-door.  By  this  means  the  air 
has  remained  almost  continually  unchanged ; 
being  breathed  over  and  over  again,  it  has 
soon  become  highly  unfit  for  respiration,  and 
having  in  a  short  time  dissolved  as  much  of 
the  damp  as  it  could  take  up,  the  remainder 
has  continued  floating  without  any  thing  to 
carry  it  off.  The  pernicious  consequences  of 
such  a  stagnation,  in  generating  the  most 
&tal  and  pestilential  diseases,  have  been  in- 
ferred from  theory,f  and  have  been  but  too 
fully  verified  by  experience  and  observation.^ 

*  Mr.  Campbell,  superintendent  of  the  Thames 
convicts,  employs  a  part  of  the  ground  he  has 
the  management  of,  in  raising  vegetables  for 
their  use. 

f  See,  with  respect  to  the  effects  of  air  tainted 
with  respiratioo.  Priestly  on  Air,  vols.  1  &  2. 
With  respect  to  damps,  Fordyce>  Elements 
of  the  Practice  of  Physic,  title  Catarrh^  and 
Hamilton's  Essays. 

^  See  Howard  on  Prisons,  patrim. 


The  bnsmese  is,  then,  to  make  the  aeocnaai-y 
provisions  for  the  purposes  of  safe  custody 
and  terror,  without  excluding  the  fresh  air. 
To  effect  the  first  of  these  purposes,  other 
means  in  abundance  are  afforded  upon  the 
hce  of  the  bill,  as  it  stands  at  present  (and 
if  these  be  not  sufficient,  more  might  be  af- 
forded) by  the  structure  and  regimen  of  the 
prison.  Some  expedients  relative  to  this  de- 
sign will  be  suggested  in  the  course  of  these 
observations. 

With  regard  to  terror,  the  diief  drcum- 
stance  by  which  a  dungeon  is  calculated  to 
answer  this  purpose,  is  the  exclusion  of  day- 
light. In  a  dungeon,  this  effect  is  produced 
by  a  constant  and  unalterable  cause  —  the 
subterraneous  situation  of  the  place :  but  the 
same  effect  may  be  produced  more  commo. 
diously,  by  means  which  might  be  applied  or 
not,  according  as  they  are  wanted,  and  that 
witiiout  excluding  the  fresh  air.  The  means 
I  am  speaking  of  are  very  simple :  Air  tra- 
vels  in  all  directions ;  light  only  in  right  lines. 
The  light,  therefore,  may  be  excluded  with- 
out the  air,  by  adapting  to  the  window  a 
black  scuttle  inflected  to  a  right  angle.  If 
the  door  be  made  on  the  side  opposite  to  the 
window,  there  will  be  as  much  draught  as  if 
the  window  opened  directly  into  the  air  with- 
out the  scuttle.  Light  might  also  be  pre- 
vented from  coming  in  at  the  door,  by  a  re- 
turn made  to  it  in  the  same  manner.  By  these 
means  the  prisoner's  ordinary  apartment,  or 
any  other  apartment,  may  be  made  as  gloomy 
as  can  be  desired  without  being  unhealthfiil. 

I  do  not  deny  but  that  the  terrors  of  a 
dungeon  may  depend  in  some  degree  upon 
the  drcumstanee  of  its  being  under  ground. 
In  the  imaginations  of  the  bulk  of  men,  the 
circumstance  of  detcent  towards  the  centre 
of  the  earth  is  strongly  connected  with  the 
idea  of  the  scene  of  pumshment  in  a  future 
life.  They  depend,  in  some  measiue,  like- 
wise, upon  the  circumstance  of  8tiUne»$  ;  and 
the  stillness  may,  at  the  same  distanee  from 
a  sounding  body,  be  made  more  perfect  in  a 
dungeon  than  in  an  ordinary  room :  the  un- 
interrupted continuity  of  the  walls,  at  the 
same  time  that  it  excludes  fresh  air  and  day- 
light, serving  also  to  exclude  sound.  But  I 
cannot  look  upon  the  first  of  these  drcum-* 
stances  of  terror  as  being  of  that  importance, 
as  to  warrant  the  paying  so  dearly  for  it  as 
must  be  paid  by  the  exdusion  of  wholesome 
air,  whidi  is  so  apt  to  change  a  punishment, 
meant  to  be  slight  and  temporary,  into  a  ca- 
pital one.  As  to  the  purpose  of  stillness,  it 
might  be  answered  in  a  nearly  equal  degree, 
by  building  cells  (whidi,  at  any  rate,  should 
be  called  dungeons)  at  a  distance  from  the 
house.  If  the  utmost  degree  of  stillness  were 
thought  not  to  be  absolutdy  necessary  to  be 
insisted  on,  a  man's  own  lodging-room  might 
at  any  time,  by  the  contrivance  above  men- 
tioned, be  fitted  up  for  the  purpose.     On 
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VDotiier  UGOunt,  liowever,  tbe  lodging-rooms 
are  not  quite  softnswerable  to  the  d^ign,  as 
a  place  on  pnipoee,  nnoe  flometfaing  of  the 
effect  depends  upon  the  Btnuigeneu  of  the 
plaee ;  Bnd  upon  its  bemg  known  to  be  ap- 
propriated to  8  penal  purpose. 

After  an,  it  does  not  seem  advisable  to 
rest  Uie  whdie  of  the  punishment  altogether 
upon  the  ground  of  terror,  since  terror  is  ob- 
literated by  fiumliarity.  To  make  up  a  uni- 
form complement  of  punishment,  it  is  found 
necessary  to  have  recourse  to  other  circum- 
stances of  distress ;  such  as  the  hard  diet  ap- 
pomted  by  this  bill.  This  consideration  makes 
it  the  less  necessary  to  be  at  any  inconTenient 
expense  in  screwing  the  sentiment  of  terror 
up  to  the  highest  pitch. 

Section  XIV.  directs,  that  as  soon  as  a  spot 
of  ground  shall  have  been  purchased,  adver- 
tisements shall  be  inserted  by  the  committees 
b  the  local  newspapers,  for  builders  to  give 
in  plans,  with  proposals  and  estimates :  that 
a  plan,  when  agreed  upon  by.  the  committee, 
shall  be  presented  to  the  judges  as  before  ;* 
and  that,  after  their  approbation,  signified  in 
writing,  the  committee  may  contract  with  the 
architect,  and  superintend  the  execution. 

Sections  XV.  XVL  XVII.  XVIIL  and 
XIX.  are  taken  up  with  a  set  of  regulations, 
which,  though  very  necessary,  are  collateral 
to  the  main  purposes  of  the  act,  being  em. 
ployed  in  giving  the  usual  system  of  powers 
requisite  to  effectuate  purchases  to  be  made 
for  public  purposes.  With  regard  to  these,  it 
wUl  be  sufficient  to  give  a  very  general  sketch 
of  the  contents. 

Section  XV.  removes  the  disabilities  that 
proprietors  of  certain  descriptions  lie  under 
to  alien. 

Section  XVI.  provides  for  the  distribution 
of  the  purchase-money  among  the  parties  in- 
terested. 

Section  XVII.  prescribes  the  usual  course 
for  bringing  unwUling  proprietors  to  com- 
pliance. 

Section  XVIIL  gives  the  usual  powers  for 
settling  disputes  concerning  the  value  of  the 
spot,  by  the  verdict  of  a  jury. 

Observation*,  —  In  settling  the  fine  to  be 
imposed  on  witnesses  in  case  of  contumacy,  it 
limits  it,  on  the  side  of  diminution,  to  twenty^ 
shillings,  and  on  the  side  of  increase  to  ten 
pounds.  This  provision  seems  liable  to  an 
inconvenience  to  which  fines  imposed  by 
statute  are  very  apt  to  be  liable,  that  of  the 
punishmetU**  proving,  in  many  instances,  leas 
than  equwaknt  to  the  profit  <^the  offence,  A 
witness,  we  shall  say,  knows  of  a  circum- 
stance, not  notorious  in  its  nature,  that  tends 
to  diminish  the  value  of  l:he  land :  or,  let  the 
orcumstanoe  be  notorious,  one  witness  done 
is  summoned,  his  desi^  of  failing  not  being 


•See  Sect.  XL 


suspected.  The  value  in  question  being  the 
value  of  the  fee-simple,  it  will  be  somewhat 
extraordinary,  if  the  difierence  made  by  such 
a  circumstance  be  not  more  than  ten  pounds. 
In  such  case,  the  owner,  indemnifying  the  wit- 
ness, is  tmre  of  gaining  more  than  ten  pounds, 
with  only  a  chance  of  losing  a  sum  between 
ten  pounds  and  twenty  slangs.  A  ease 
might  be  figured,  though  not  so  natural  an 
one,  in  which  either  the  witness  or  one  of  the 
parties  might  have  an  inducement  to  suppress 
a  circumstance  that  tended  to  increaee  the 
value  of  the  lands. 

On  the  other  side,  the  danger  is  greater  but 
the  inconvenience  less.  The  pubUc  does  not 
suffer  so  much  by  a  charge  affecting  the  public 
purse,  as  an  individual  by  a  loss  affecting  his 
purse  to  the  same  amount. 

Would  there  be  any  improper  hardship  in 
obliging  the  party  in  this  case  (as  he  is  in  so 
many  more  cases  of  greater  inconvenience  to 
him)  to  be  examined  upon  oath  ? 

If  proper  evidence  cannot  be  got  at  one 
time,  it  ought  to  be  got  at  another.  The  trial, 
therefore,  should  be  adjourned ;  or  rather,  to 
prevent  private  applications  to  the  jurymen, 
a  new  trial  should  be  appointed.  Power 
should  be  given  in  such  case  to  compel  the 
appearance  of  the  contumacious  witness  by 
anrest ;  and  if  at  last  he  appears  and  is  exa- 
mined, the  natural  punishment  for  his  offence 
would  be  the  being  subjected  to  the  costs  of 
the  preceding  trial ;  since,  if  any  part  of  the 
duu^  were  not  borne  by  him  by  whose  de- 
linquency it  was  occasioned,  it  must  fiill  upon 
somebody  who  was  innocent.  This  punish- 
ment, however,  ought  to  be  open  to  mitiga^ 
tion  in  consideration  of  his  circumstances ; 
since  a  charge  to  this  amount,  though  it  might 
be  a  trifle  to  one  man,  might  be  ruin  to  an- 
other. 

In  order,  however,  to  ground  a  warrant  for 
the  apprehension  of  a  witness  who,  on  a  for- 
mer trial,  had  made  de&ult,  an  averment  upon 
oath  should  be  exacted  from  the  party  on 
whose  behalf  the  warrant  is  applied  for,  that 
in  his  belief  the  person  whose  testimony  is 
required  is  a  material  witness. 

In  justice  to  the  author,  it  may  be  proper, 
in  this  place,  to  observe,  that  the  deficiencies, 
if  sudi  they  should  be  thought,  which  the 
above  proposals  are  calculated  to  supply,  are 
not  chargeable  upon  this  bill  any  more  than 
they  are  upon  all  the  acts  in  the  statute-book 
that  have  correspondent  passages. 

Section  XIX.  provides,  as  is  usual,  that 
the  costs  of  such  a  trial  shall  await  the  ver- 
dict. 

Secdon  XX.  makes  a  saving  for  dwelling- 
houses  and  pleasure-grounds.t 


f  It  would  save  paper  were  the  six  last  aectiona 
generalised  by  an  act  on  purpose.  The  same 
thing  may  be  observed  respecting  a  string  of 
provisions  at  the  end  of  the  bill 
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VIEW  OF  THE  HARD-LABOUR  BILL.  [§  XXL-XXIIL 


So  much  concerning  the  ground-plot  and 
the  buildings.  Next  come  the  provisions 
relative  to  the  regimen  of  the  labour-houses : 
these  occupy  the  thirty-two  following  sec- 
tions, all  but  six,  from  the  thirtieth  to  the 
thirty-fifth  inclusive,  which  concern  the  dis- 
posal of  convicts,  previous  to  the  commence- 
ment of  their  punishment. 

Section  XXL  provides,  that  when  the 
houses  are  ready,  or  nearly  so,  the  committees 
shall  appoint  officers,  lay  in  stock,  and  esta- 
blish regulations  in  the  cases  not  provided 
for  by  the  bill :  with  power  at  any  time  to 
make  additions  and  alterations :  every  regula- 
tion to  be  approved  of  by  the  judges  afore 
mentioned. 

Section  XXII.  enumerates  the  different 
classes  of  officers  to  be  appointed  for  each 
labour-house  :  empowers  the  committees  to 
make  removals  and  supply  vacancies,  and  to 
exact  security  for  the  due  execution  of  the 
respective  offices. 

These  officers  are  to  be, 

1.  Two  visitors. 

2.  One  governor. 

3.  One  chaplain. 

4.  One  surgeon  or  apothecary. 

5.  One  storekeeper. 

6.  One  task-master. 

7.  One  gaoler. 

8.  "  Such  under-keepers,  and  other 
officers 'as  the  committee  shall  judge 
necessary." 

Section  XXIIL  respects  the  salary  of  the 
governors :  it  directs  that  this  salary  shall  be 
so  ordered  by  the  committee  as  to  **  bear  a 
constant  proportion  to  the  quantity  of  labour 
performed  in  each  house ;"  and  arise  chiefly, 
or,  if  possible,  totally  from  that  source :  and 
this  to  the  end  that  "  it  may  become  the 
interest  as  well  as  the  duty  of  each  governor 
to  see  that  all  persons  under  his  custody  be 
regularly  and  profitably  employed." 

Oheervatione,  —  The  principle  here  laid 
down  as  the  ground  of  ihe  above  provision 
is  an  excellent  lesson  to  legislators,  and  is  of 
more  use  in  that  view,  than,  from  its  seeming 
obviousness  when  announced,  it  might  at  first 
appear  to  be.  It  is  owing  to  the  neglect  of 
it,  that  we  hear  such  frequent  complaints  of 
the  inexecution  of  the  laws  —  a  misfortune 
ordinarily  chaiged  to  the  account  of  indivi- 
duals, but  whidi  ought  in  fiurt  to  be  charged 
upon  the  laws  themselves.  The  direction 
here  given  is  a  happy  application  of  that  prin- 
ciple. It  is  by  strokes  like  these  that  genius 
and  penetration  distinguish  themselves  ^om 
shallowness  and  empiricism.  The  means  that 
are  employed  to  connect  the  obvious  interest 
of  him  whose  conduct  is  in  question,  with 
his  duty,  are  what  every  law  has  to  depend 
on  for  its  execution.  A  legislator,  who  knowar 
his  business,  never  thinlu  it  finished  while 
any  feasible  expedient  remains  untried,  thav 


can  contribute  to  strengthen  this  oomiezion. 
The  Utopian  speculator  unwarrantably  pre- 
sumes, that  a  man's  conduct  (on  which  side 
soever  his  interest  lie)  wiU  quadrate  with  his 
duty,  or  vainly  regrets  that  it  ivill  not  so. 

The  object  in  view  in  it,  we  see,  is  partly 
economical  and  partly  moral:  that  such  a 
profit  be  drawn  horn  the  labour  of  the  con- 
victs as  may  altogether,  or  at  least  in  part, 
compensate  the  expense  of  the  establishment ; 
and  that  the  morals  of  the  convicts  may  be 
improved  by  a  habit  of  steady  and  well-di- 
rected industry.  The  means  by  which  it 
aims  at  the  attainment  of  this  object,  are  the 
giving  to  the  person  who  has  the  government 
of  the  convicts,  an  interest  in  causing  the 
labour  to  be  thus  applied.  This,  as  fiu-  as 
it  goes,  is  excellent,  but  perhaps  there  are 
means  by  which  the  power  applied  to  pro- 
duce labour  might  receive  a  still  further  in- 
crease. This  power  can  operate  no  fiu-ther 
than  as  it  comes  home  to  the  persons  whose 
labour  m  in  question.  These  persons  are  the 
convicts.  Giving  the  governor  an  emolu- 
ment in  proportion  to  the  labour  they  exert, 
it  is  expected,  will  cause  them  to  exert  more 
labour  than  they  would  otherwise:  why? 
because  the  governor  will  employ  such  means 
as  he  has  in  his  hands  to  induce  them  to  exert 
it.  These  means  must  be  either  punishnent 
or  reward,  these  being  the  only  certain  in- 
ducements by  which  one  man  can  influence 
the  conduct  of  another.  Of  these  two  in- 
ducements, punishment  is  the  most  obvious, 
and  at  first  view,  the  least  costly  to  him  who 
is  to  apply  them.  Taken  singly,  however, 
it  is  not  always  the  most  efficacious,  nor  in 
the  end  the  most  economical.  The  quantity 
of  work  done  will  depend  upon  the  ability  of 
the  workmen ;  the  quantity  of  work  which 
a  task-master  can  exact  by  dint  of  punish- 
ment, will  depend  upon  the  apparent  ability 
of  the  workmen.  Now,  if  the  apparent 
ability  of  the  workmen  were  always  equal  to 
the  real,  punishment  alone  might  be  suffi- 
cient to  extract  from  him  all  the  labour  he 
can  exert.  But  this  is  not  the  case :  a  man 
can  always  suppress,  without  possibility  of 
detection,  a  great  part  of  the  ability  he  ac- 
tually possesses,  and  stifle  in  embryo  all  the 
further  stock  of  ability  he  might  have  pos- 
t  sessed  in  foture.  To  extract,  therefore,  ali 
the  labour  that  can  be  got  from  him,  it  is 
necessary  to  apply  reward  in  aid  of  punish- 
ment ;  and  not  only  to  punish  him  for  falling 
short  of  the  apparent  measure  of  his  ability, 
but  to  reward  him  for  exceeding  it.  Thus 
it  is,  that  the  course  which  recommends  itself 
to  eentiment,  as  the  most  humane,  approves  it- 
self to  reason  as  the  most  usefid. 

It  seems,  therefore,  as  if  it  might  be  sn 
useful  supplement  to  the  above  provision^  if 
the  convicts  themselves  were  to  be  allowed 
some  profit,  in  proportion  to  the  produce  of 
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their  own  kbofur.  This  profit  thould  be  the 
gross  profit,  because  that  depends  upon  them- 
selves ;  not  the  dear  profit,  because  that  de- 
pends upon  the  economy  of  the  governor. 
Such  a  provision  would  have  U  double  good 
effect — on  the  welilEire  of  the  public  at  large, 
in  making  their  labour  more  productive,  and 
on  their  own  happiness,  by  making  them  take 
a  pleasure  in  their  business. 

It  is  to  be  observed,  however,  that  this 
regulation  can  have  effect  only  in  the  case 
where  the  produce  of  the  labour  of  one  man 
can  be  distinguished  from  that  of  the  labour 
of  another.  From  a  passage  in  section  27th, 
it  looks  as  if  the  notion  of  the  author  were, 
that  it  could  be  done  in  all  kinds  of  manu- 
&ctures.  But  this,  I  fear,  is  hardly  the  case. 
If  not,  would  it  or  would  it  not  be  worth 
while  to  restrict  the  employment  of  the  con- 
victs to  such  manufactures  in  whidi  it  could 
be  done  ?  Where  it  cannot,  the  profit  that 
each  man  can  reap  from  his  own  labour  will 
he  lessened  in  proportion  as  the  number  of 
his  comrades  is  increased.   To  illustrate  this, 

BTtlM    BrtlM 
Day,     weak. 
Let  the  value  of  the  gross  pro- 
duce of  each  man*s  labour 

be,  upon  an  average,    .     .       6d.      S$. 
Let  the  profit  allowed  him  be 

one-sixth, Id,      6d. 

If  he  has  five  comrades,  whose 

work  is  blended   indistin- 

guishably  with  his  own,  so 

that  there  are  six  persons  in 

all  to  share  the  profit  of  his 

labour,  his  share  will  be  but 

one-sixth  of  that  one-sixth, 

that  is, iofla.    Id. 

He  shares,  it  is  true,  in  the  profit  upon  their 
labour ;  but  over  this  he  has  not  tiiat  com- 
mand that  he  has  over  his  own.  He  knows, 
therefore,  that  he  cannot  depend  upon  it :  if 
he  could  depend  upon  it,  it  would  not  be 
worth  his  while  to  exert  his  own. 

A  question  that  occurs  here  is,  in  what 
manner  shall  the  workmen  be  let  in  to  par- 
ticip^  of  the  profits?  Shall  he  be  enjoined 
a  certain  task  without  profit,  and  then  be  al- 
lowed the  whole  profit  upon  the  overplus? 
or,  shall  he  be  enjoined  a  less  task,  and  then 
be  allowed  a  share  only  in  the  profit  upon 
the  overplus  ?  or,  shall  he  be  allowed  a  share, 
but  of  course  a  less  share,  upon  every  part  of 
the  produce  of  his  labour,  be  it  less  or  more? 
All  these  three  expedients  appear  to  be  prac- 
tised in  different  foreign  work-houses:  the 
first  (or  possibly  the  second)  in  the  great 
house  of  correction  at  Ghent  ;*  the  second, 
in  the  house  of  correction  at  Delft  in  Hol- 
land ;t  the  third,  in  the  first  great  house  of 
correction  in  Hamburgh.  (     The  first,  how- 

"  See  Homud,  14il     f  lb.  132.       $  lb.  118. 
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ever,  is  liable  to  this  objection :  if  the  task 
be  such,  as  any  num  of  the  least  degree  of 
adroitness  can  perform,  it  must,  to  some  of 
the  most  adroit,  be  a  very  sli^t  one :  to  such 
persons  the  reward  will  be  a  very  lavish  one ; 
more,  certainly,  than  is  necessary,  perhaps 
more  than  is  expedient.  If  it  be  such  as 
requires  more  natural  adroitness  than  fidls  to 
the  share  of  every  body,  some  will  be  alto- 
gether excluded  tram  the  reward.  The  se- 
cond expedient,  too,  will,  in  a  greater  or  less 
degree,  be  liable  to  the  one  or  the  other  of 
these  objections.  The  third  is  free  from 
both :  this,  therefore,  seems  to  be  the  pre- 
ferable one  of  the  three. 

As  to  the  making  the  emoluments  of  the 
governor  bear  a  constant  proportion  to  the 
quantity  of  labour,  the  best  way  seems  to  be, 
to  give  him  so  much  per  cent,  upon  the  pro- 
duce of  it,  at  the  same  time  insuring  it  not 
to  fall  short  of  such  or  such  a  sum ;  suppose 
one  hundred  pounds  a-year.  The  sum  it  is 
thus  insured  at  must,  on  the  one  hand,  be 
as  much  as  is  requisite  to  induce  a  competent 
person  to  undertake  the  charge :  on  the  other 
hand,  it  must  not  be  so  much  as  appears  likely 
to  come  near  the  probable  profit  that  might 
be  made  from  the  percentage  upon  the  pro- 
duce of  the  labour.  If  this  profit  were  to  be 
less  than  the  salary  allowed  in  lieu  of  it,  or 
indeed,  if  it  were  but  little  more,  it  would 
not  make  it  worth  his  while  to  bestow  the 
trouble  it  might  take  him  to  unprove  that 
fund  to  the  best  advantage. 

Section  XXIV.  gives  power  to  the  com- 
mittees to  **  increase,  diminish,  discontinue, 
or  vary  the  number  of  officers,"  with  the  ap- 
probation of  the  judges  as  bdbre ;  **  except 
by  taking  away  or  discontinuing  the  offices  of 
••  1.  Visitor. 
«*  2.  Governor. 
<*  3.  Chaplain. 
"  4.  Surgeon  or  Apothecary." 

Obuivatums, — Possibly  the  meaning  might 
have  been  more  clearly  expressed  by  giving 
the  power  to  suppress  any  of  the  officers  men- 
tioned in  section  22d,  (except  as  herein  is 
excepted)  or  create  any  new  ones,  or  alter 
the  number  of  officers  in  each  office.  Thus 
ample,  at  least,  I  take  the  powers  to  have 
been,  that  were  meant  to  be  conferred. 

Section  XXV.  establishes  the  economical 
powers  of  the  governor. 

1.  It  constitutes  him  a  body  corporate. 

2.  It  empowers  him  to  contract  for  the 
articles  wanted  in  the  house :  to  wit, 

1.  For  dothing,  diet,  and  other  neces- 
saries, for  the  use  of  the  convicts. 

2.  For  implements  and  materials  of  any 
manu&cture  they  may  be  employed  in. 

8.  It  empowers  him  to  carry  on  such  nia- 
nu&cture,  and  to  sell  the  produce. 

4.  It  empowers  him  to  draw  on  the  trea- 
surers of  the  several  counties  included  within 
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the  district,  for  the  amoant  of  the  above  ex« 


[§26-29. 


5.  Also  for  the  other  expenses  of  the  home, 
under  the  following  heads,  viz. 

1.  Salaries. 

2.  Wages. 

9.  Coroner's  fees, 
i.  Funeral  charges. 

5.  Repairs. 

6.  Other  necessaries  in  general. 

6.  It  empowers  him  to  draw  for  the  first 
quarter  in  advance :  such  draught  being  ai- 
lowed  by  the  committee,  and  countersigned 
by  their  derk. 

7.  Lastly.  Whatever  monies  he  receives 
as  above,  it  enjoins  him  to  apply  to  the  pur- 
poses for  which  they  are  issued. 

ObMervaHatu —  It  could  hardly  have  es- 
caped the  notice  of  the  author,  to  what  a 
d^T^e  the  power  of  making  these  contracts 
lies  open  to  abuse ;  and  yet,  upon  the  fiice  of 
tbB  clause  now  before  us,  this  power  is  com- 
mitted solely  to  the  governor,  without  any 
express  reference  to  the  committee  for  their 
ooDCurrence.  The  danger,  however,  is  not 
altogether  unprovided  against.  They  have 
«  general  power  of  displacing  him ;  and  the 
dependence  seems  to  have  been  upon  their 
mvailing  themselves  of  that  power  to  exercise 
an  occasional  negative  upon  these  contracts, 
or  to  make  such  general  regulations  as  tliey 
should  deem  requisite  to  obviate  the  abuse. 

Section  XXVL  proportions  the  sum  to  be 
drawn  for  upon  each  county,  kc.  within  the 
district,  to  the  average  number  of  the  convicts, 
aadedwedinsectionS.*  Disputes  concerning 
the  proportions,  it  refers  to  the  judges*  as  be- 
iore,t  whose  determination  it  makes  finaL 

Section  XXVII.  prescribes  the  accounts 
that  are  to  be  kept  by  the  governor,  store- 
keeper, and  task-master. 

1.  The  governor  is  directed  to  enter  into 
a  book  **  all  accounts  touching  the  mainte- 
nance of  the  house,  and  the  convicts  therdn." 

2.  The  governor  and  storekeeper  are  each 
to  keep  separate  accounts  of  all  the  stock 
brought  into  the  house. 

3.  The  storekeeper  is  to  deliver  out  the 
stock  to  the  task-master,  and  take  receipts 


4.  The  task-master  is  to  deliver  out  the 
work  to  the  convicts. 

5.  The  task-master  is  to  keep  accounts  of 
the  quantities  daily  worked  by  them  respec- 
tively. 

6.  He  is  to  return  the  materials,  when 
wrought,  to  the  storekeeper,  taking  his  re- 
ceipt for  them. 

7.  He  is  to  dispose  of  the  wrought  mate- 
rials, with  the  privity  of  the  governor,  to 
whom  he  is  to  pay  the  produce;  fer  which 
the  governor  is  declared  to  be  aceouitabla 
to  the  conunittee. 


*  See  Tbble,  odL  6. 


t  See  Sect  11, 81. 


8.  The  govemor  and  storekeeper  are  to 
keep  separate  accounts  of  the  materials 
wrought  and  disposed  of,  under  the  follow- 
ing heads: — 

1.  Species  and  quantity  of  the  msterials 
in  question. 

2.  For  what  sold. 

3.  When  sold. 

4.  To  whom  sold. 

Section  XXVIIL  directs  the  maimer  in 
which  the  above  accounts  shall  be  audited 
by  the  committee :  — 

1.  They  are  to  examine  the  entries,  to 
compare  them  with  the  vouchers,  to  verify 
them  by  the  oaths  of  the  governor  and  store- 
keeper, and  upon  that  to  allow  or  disallow 


2.  An  account,  if  allowed,  is  to  be  sigincd 
by  two  or  more  members  of  the  committee. 

3.  If  the  balance  should  be  in  fiivour  of  the 
governor,  they  are  to  pay  him  by  draughts  in 
the  manner  above  set  forth  4  if  against  him, 
they  may  either  leave  it  in  his  hands,  or  order 
it  to  be  paid  over  as  they  think  proper. 

Section  XXIX.  empowers  the  committee, 
in  case  of  their  suspecting  fraud,  to  examine 
upon  oath  any  persons  whatsoever  respecting 
the.  above  accounts ;  snd  in  case  of  say  felse 
entry,  or  fraudulent  omission,  or  other  fraud, 
or  any  collusion  of  an  officer  or  servant  with 
any  other  officer  or  servsnt,  or  with  any 
other  person,  to  dismiss  the  officer  or  ser- 
vant, and  appoint  an)other :  or,  if  they  think 
fit,  to  indict  the  offender  at  the  next  ses- 
sions of  the  peace  for  the  place  wherein  the 
bouse  is  situated :  and  it  limits  the  punish- 
ment to  a  fine  not  exceeding  ten  pounds,  or 
imprisonment  not  exceeding  six  months,  or 
both ;  saving  the  right  of  action  to  any  party 
injured. 

Observations With  respect  to  the  pu- 
nishment of  officers,  this  section,  when  com- 
pared with  section  24,  seems  not  altogether 
fi'ee  from  ambiguity.  After  empowering  the 
committee  to  dismiss  officers  for  misbehaving 
in  any  of  the  manners  specified,  it  goes  on 
and  subjoins,  in  the  disjunctive,  another 
mode  of  punishment :  they  may  be  j&smissed, 
it  siurs,  **or**  indicted.  It  looks,  from  hence, 
as  if^it  were  not  the  intention  of  the  author, 
that  an  offender  of  the  description  in  ques- 
tion should  be  punished  by  dismission  and 
indictment  both ;  yet  this  he  might  be,  not- 
withstanding, under  the  general  power  of 
dismission  at  pleasure,  given  by  section  24 ; 
unless  this  section  be  understood  pro  tmUo 
to  repeal  the  other. 

It  may  be  said,  by  way  of  reconciling  the 
two  sections,  that  the  sense  is,  that  the 
offender  may,  if  thought  proper,  be  dis- 
missed, or  he  may  be  indicted ;  but  that  if  he 
has  been  dismissed,  he  is  not  to  be  indicted. 
But  suppose  him  to  have  been  imdicted  fint^ 


$  See  Sect.  XXV. 
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and  perliB|»  convicted,  may  he,  or  may  he 
not  tiien  sfterirmrds  be  ditmiuedf 

As  to  the  quenhm  of  ponishment  allowed 
to  be  inflicted  upon  indictment,  this  may, 
perhaps,  be  Uable,  though  in  a  much  inferior 
degree,  to  the  objection  against  a  correspon- 
dent provision  stated  in  section  18. 

With  respect  to  the  jurisdiction  within 
wfaidi  the  indictment  is  to  be  preferred,  may 
there  not  be  some  danger  in  confining  it  to 
the  sessions  of  the  peace  for  the  very  place 
within  which  the  house  is  situated?  Sup- 
pose the  delinquent  to  be  a  governor,  and 
tlM  house  to  be  situated  in  a  small  town, 
snch  as  Warwick  or  Wells:*  the  house  at 
Warwick  is  calculated  for  1 18  convicts ;  that 
at  Wells  for  126.  The  contracts  for  the 
maintenance  of  the  house  are  all  to  be  made 
by  the  governor:  might  not  this  privilege 
give  him  a  considerable  degree  of  influence 
among  the  grand  jurymen  for  such  small 
places  as  those  towns  ?  There  are  no  sepa- 
rate sessions,  indeed,  for  Wells  or  Warwick ; 
so  that  the  grand  jurymen  at  the  sessions 
there,  would  come  out  of  the  body  of  the 
county :  but  it  might  very  well  happen,  on 
any  given  occasion,  that  the  grand  juries  for 
the  respective  counties  might,  the  greater 
part  of  them,  come  out  of  those  towns ;  and 
the  towns  of  Lincoln,  Norwich,  Durham, 
York,  Gloucester,  Worcester,  Exeter,  and 
Chester,  all  of  them  places  wherein  the  com- 
mittees are  to  meet,  and  within  which,  there- 
fore, labour-houses  are  likely  enough  to  be 
situated,  have  all  separate  sessions  of  their 
own.  The  houses,  indeed,  are  directed  not 
to  be  '*  witlun  any  town,  if  any  other  con- 
venient place  can  be  found  ;'*  that  is,  not  en- 
compassed with  buildings ;  but  this  may  not 
everywhere  hinder  their  being  within  the 
jurisdiction;  nor  is  the  direction  peremp- 
tory ;  and  they  are  recommended  to  be  neur 
a  town,  to  wit,  a  town  of  trade.  The  dan- 
ger, certainly,  is  not  very  great ;  but  it  may 
be  obviated  without  difficulty.  All  that  is 
necessary  is,  to  empower  the  committee,  if/ 
they  thmk  fit,  to  prefer  the  indictqienFiir, 
any  adjoining  county  at  large ;  or  i|i  London 
or  Middlesex,  if  the  district  be  ip  the  hpine 
drcoit.  l! 

Section  XXX.  dedares  for  what  offences, 
and  for  what  terms,  convicts  may  be  com- 
mitted to  these  houses.     These  are  ^^\ 

For  petty  Urceny,  J  "f^y^"^  "?*  «'««^- 
«~   /  •"  ^  mg  two  jrears. 

fany  term  not 

^fr^w  T  «!>.»       exoeedmg    5 

For  offences  ffo'Tyears.    -  years,norle88 

punishable  by ,  (^than  1  year, 

transportation,  r  any  term  not 

Lfor  14 years, -|  exceeding    7 

(years. 

•  See  Table,  coL  S. 


Oflfenders  are  to  be  sent  to  the  houses  as 
soon  as  the  committee  certifies  to  i^ejudge$t 
as  before,t  ^^  ^^^  house  is  ready  to  receive 
them. 

Section  XXXL  empowers  the  several 
courts,  in  the  meantime,  until  the  labour- 
houses  are  made  ready,  to  commit  offenders 
to  the  oomily  brideweUSf  enjoining  the  jusr 
tices  in  sessions  to  fit  up  those  places  for  the 
"  temporary  reception,  safe  custody,  employ- 
ment, and  due  regulation  of  the  offenders" 
that  are  to  be  sent  there :  and  it  declares 
that  for  such  time  the  places  in  question 
shall  be  deemed  labour-houses,  for  all  the 
purposes  within  the  meaning  of  this  act 

Section  XX  XII.  is  confined  to  maie  con- 
victs. It  empowers  courts  to  commit  of- 
fenders of  the  male  sex  to  work  upon  the 
Thames,  or  upon  any  other  river  that  may 
be  fixed  upon  for  that  purpose  by  an  order  of 
council.  These  are  to  work  under  the  direc- 
tion of  a  superintendent :  to  be  appointed* 
for  the  Thames,  by  the  justices  of  Middlesex ; 
for  any  other  river,  by  the  justices  of  such 
adjoining  counties  as  shall  be  fixed  upon  by 
the  privy  eoonciL 

The  terms" 
for  which 
they  may 
be  com- 
mitted are 


not 
less 


tobe5  Onor   to5  S 
than  i  >«Cexoeed  ^  ^ 


The  provisions  of  this  section  are  in  the 
preambular  part  of  it  declared  to  be  designed 
**  for  the  more  severe  and  efllectuel  punish-^ 
ment  dT  atrociott$  and  daring  offenders."         "^ 

Observationg The  confinement  and  la- 
bour upon  the  Thames  is  looked  upon,  it 
appears  firom  this,  as  being  severer  than  the 
confinement  and  labour  is  at  present  in  the 
county  bridewells,  or  is  expected  to  be  in  the 
hiboor -houses  in  question.  It  is  not  ex- 
pressly referred  to  the  option  of  the  courts, 
which  of  these  two  species  of  hard  labour  or 
confinement  thev  will  order  a  man  to :  but 
as,  by  separate  clauses,  they  are  empowered 
to  order  a  convict  of  the  description  in  que»>> 
tion  to  each,  and  not  peremptorily  enjoined 
to  order  him  to  either ;  it  follows  of  neces- 
sity, that  it  was  meant  they  should  have  that 
option.  The  preambular  words  above  quoted 
being  too  loose  to  operate  in  the  way  of  com* 
mandf  can  be  intended  only  for  direetion. 

With  regard  to  the  superintendent  i 
whose  management  the  Thames  convicts  are 
to  be,  it  speaks  of  him  as  one  who  iB  to  be 
appointed  by  the  Bfiddlesex  justices.  Now, 
the  present  act,  under  which  the  present  su- 
perintendent hat  been  appointed,  is,  by  the 
last  section  of  the  bill,  to  be  repealed.  This 
being  the  case,  it  looks  as  if  a  Mb.  appoint- 


t  See  Secdons  11,31,261 
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ment  of  the  same  or  some  other  person  to 
be  superintendent  would  be  necessary,  unless 
some  slight  alteration  were  made  in  the  word- 
ing of  tMs  clause. 

Section  XXXIIL  extends  the  provisions 
respecting  convicts  sentenced  to  transporta- 
tion, to  capital  convicts  pardoned  on  that 
condition :  and  it  allows  and  enjoins  any  one 
judge,  before  whom  the  offender  was  tried, 
upon  a  written  notification  of  his  Majesty's 
mercy,  given  by  a  secretary  of  state,  to  allow 
the  offender  the  benefit  of  a  conditional  par- 
don, as  if  it  were  under  the  great  seal. 

Section  XXXIV.  proscribes  the  method 
in  which  an  offender  is  to  be  conveyed  from 
the  place  of  sentence  to  the  place  of  punish- 
ment, together  with  the  documents  by  which 
the  right  of  conveying  him  thither,  and  keep- 
ing hun  there,  is  to  be  established. 

Upon  the  making  of  any  order  for  the  com- 
mitment of  an  offender  to  hard-labour,  a  cer- 
tificate is  to  be  given  by  the  derk  of  tiie 
court  to  the  shenff  or  goaler  who  has  him 
in  custody. 

In  this  certificate  are  to  be  specified, 

1.  The  Christian  name  of  the  offender. 

2.  His  surname. 
8.  Hbage. 

4.  His  offence. 

5.  The  court  in  which  he  was  convicted. 

6.  The  term  for  which  he  is  ordered  to 

hard-labour. 

Immediately  after  the  receiving  such  cer- 
tificate, the  gaoler  is  to  cause  the  offender 
to  be  conveyed  to  the  place  of  punishment, 
and  to  be  delivered,  together  with  the  certi- 
ficate, as  the  case  is,  to  the  governor  or  su- 
perintendent, or  "  such  person  or  persons  as 
such  governor  or  superintendent  shall  ap- 
point :"  and  the  person  who  receives  him  is 
to  ^ve  a  receipt  in  writing,  under  his  hand : 
which  receipt  is  declared  to  be  a  sufficient 
discharge  to  the  person  who  delivers  him. 
This  certificate,  *'  the  governor  or  superin- 
tendent, or  other  person  or  persons  to  whom 
such  offender  shall  be  so  delivered,"  is  re- 
quired '<  carefidly  to  preserve." 

OhgerwUionM. — With  respect  to  the  words, 
**  such  person  or  persons  as  such  governor 
or  superintendent  shall  appoint,'*  I  doubt 
iome  little  difficulty  may  arise.  Does  the 
passage  mean  any  person  in  general  acting 
under  the  governor  or  superintendent  ?  any 
person  employed  by  them  as  a  servant  in  the 
discharge  of  the  duties  of  their  office  ?  or  does 
it  mean,  that  some  one  particular  person  or 
persons  should  be  appointed  by  them  for  this 
particular  purpose ;  so  that  a  delivery  made 
to  any  other  person  in  their  service  should 
not  be  good?  On  the  one  hand,  it  is  not 
every  person  who  may  be  occasionally  em- 
ployed in  the  service,  whom  it  would  be  safe 
to  trust  with  such  a  charge :  on  the  other 
handy  it  might  be  attended  with  a  good  deal 


of  inconvenience,  if  upon  any  occasion  the 
governor  or  superintendent,  and  any  one  per- 
son respectively  appointed  by  them  for  this 
purpose,  should  by  any  accident  be  both  ab- 
sent, or  disabled  by  illness.  A  remedy  for 
both  inconveniences  may  be  tiie  directing  the 
governor  to  give  standing  authorities  for  this 
purpose  in  writing,  to  such  a  number  of  his 
servants,  as  may  obviate  any  danger  then 
might  be  of  their  being  all  out  of  the  way 
at  the  same  time.  In  such  case,  there  could 
be  no  inconvenience  in  making  it  necessary 
to  the  discharge  of  him  who  is  to  deliver 
the  prisoner,  that  he  who  is  to  receive  him 
shall  have  produced  and  shown  him  such 
authority. 

Section  XXXV.  provides  for  the  lees  and 
expenses  of  conveyance.  The  clerk  of  the 
court,  on  granting  the  certificate,  and  the 
sheriff  or  gaoler,  on  delivering  the  offender, 
are  to  have  the  same  fees  as  would  respec- 
tively have  been  due  to  them,  had  he  been 
"  sentenced  to"  transportation. 

The  expense  of  those  fees,  and  the  other 
expenses  of  conveyance,  are  to  be  borne  by 
the  jurisdiction  over  which  the  court  pre- 
sides }  and  are  to  be  paid  by  the  derk  of  the 
court,  upon  an  order  nude  by  the  general  ses- 
sions of  the  peace  for  the  jurisdiction. 

Section  XXXVL  appoints,  in  general 
terms,  the  powers  a  governor  or  superin- 
tendent, or  persons  acting  under  them,  are 
to  have,  and  the  punishments  they  are  to  be 
be  liable  to  in  case  of  misbehaviour :  those 
powers  and  these  punishments  it  dedares  to 
be  the  same  as  are  incident  to  the  office  of 
a  sheriff  or  gaoler. 

Section  XXX  VIL  gives  directions  respect- 
ing the  spedes  of  work  in  which  die  convicts 
are  to  be  employed.  For  this  purpose  it  marks 
out  two  classes  of  employments,  correspon- 
dent to  so  many  different  degrees  of  bodily 
strength.  Those  whose  strength  is  in  the 
first  degree,  whether  of  the  one  sex  or  the 
other,  it  destines  to  labour  of  the  '*  hardest 
and  most  servile  kind :"  those  whose  strength 
is  in  a  lower  degree,  to  <*  less  laborious  em- 
ployments :'*  and  in  determining  whether  an 
offender  shall  be  deemed  to  come  under  one 
of  these  classes  or  another,  it  directs  that  the 
three  circumstances  of  healthy  age,  and  aex, 
be  all  taken  into  consideration. 

Of  eadi  of  these  classes  of  employment  it 
gives  examples.  Of  the  hardest  and  most  ser- 
vile kind  it  proposes, 

1.  Treading  in  a  wheel. 

2.  Drawing  in  a  capstem  for  turning  a 

mill,  or  other  machine  or  engine. 

3.  Beating  hemp. 

4.  Rasping  logwood. 

5.  Chopping  rags. 

6.  Sawing  timber. 

~  7.  Working  at  forges. 
8.  Smelting. 
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Of  the  leas  laborious  class,  it  instanees : — 

1.  Making  ropes. 

2.  Weaving  sacks. 

3.  Spinning  yarn. 

4.  Knitting  nets. 

Of  these  and  other  such  employments,  it 
leaves  it  to  the  committees  to  choose  such 
as  they  shall  deem  most  conducive  to  the 
profit,  and  consbtent  with  the  convenience, 
of  the  district. 

Section  XXXVIII.  regulates  the  lodg- 
ment  of  the  offenders. 

1.  The  males  are  at  all  times  to  be  kept 
**  separate  from  the  females ;  without  the 
least  ccmimunication  on  any  pretence  what- 
soever." 

2.  Each  offender  is  in  all  cases  to  have  a 
separate  room  to  sleep  in. 

3.  Each  offender,  as  fiu-  as  the  nature  of 
his  employment  will  admit,  is  to  work  apart 
from  every  other. 

4.  Where  the  nature  of  the  employment 
requires  two  persons  to  work  together,  the 
room  they  work  in  is  directed  to  be  of  **  suit- 
able dimensions." 

5.  Such  two  persons  shall  not  continue 
together  but  during  the  hours  of  work. 

6.  Nor  shall  the  same  two  persons  work  to- 
gether for  more  than  three  days  successively. 

7.  If  the  nature  of  the  work  requires 
"  many"  to  be  employed'  together,  *'  a  com- 
mon work-room  or  shed"  may  be  allotted 
them. 

8.  But  in  this  case  the  governor,  or  some- 
body under  him,  "  shall  be  constantly  present 
to  attend  to  their  behaviour.** 

9.  If  the  work  require  instruction,  instruc- 
tors shall  be  provided,  who  shall  be  paid  by 
the  committee. 

It  likewise  gives  some  directions  concern- 
ing the  dimensions  and  structure  of  the  lodg- 
ing-rooms. 

1    Thev  are  {  ^^^^   t  ^"^^^""^  ^*^®*^- 

2.  They  are  to  have  no  window  with- 
in six  feet  of  the  floor. 

Observations Nothing  can  be  better  con- 
trived than  this  little  string  of  regulations. 
They  appear  to  be  such  as  cannot  but  be 
conducive  in  the  highest  degree  to  the  two 
great  purposes  of  safe  custody  and  reforma- 
tion. They  involve,  it  is  true,  a  very  con- 
siderable degree  of  expense ;  but  perhaps 
there  is  no  case  in  which  there  is  more  to  be 
said  in  behalf  of  a  liberal  supply. 

Wiikk  regard,  indeed,  to  the  first  of  the 
above  restraints,  this,  it  must  be  confessed, 
is  of  itself,  in  some  cases,  a  pretty  severe, 
and,  upon  the  whole,  rather  an  unequal  pu- 
nishment. The  amorous  appetite  is  in  some 
persons,  particularly  in  the  male  sex,  so  strong 
as  to  be  apt,  if  not  gratified,  to  produce  a 
serious  bad  effect  upon  the  health ;  in  others 

Vol.  IV. 


it  is  kept  under  without  difficulty.  On  the 
score  of  punishment,  therefore,  this  hardship, 
could  it  be  avoided,  would,  on  account  of  its 
inequality,  be  ineligible.  Under  a  religion 
which,  like  the  Mahometan  or  Gentoo,  makes 
no  account  of  the  virtue  of  continence,  means 
perhaps  might  be  found,  not  inconsistent  with 
the  peace  of  the  society,  by  which  these  hard- 
ships might  be  removed.  But  the  Christian 
religion,  at  least  according  to  the  notions 
entertained  of  it  in  Protestant  countries, 
requires  the  temporal  governor  to  put  an 
absolute  negative  upon  any  expedients  of  this 
sort.  Since,  then,  the  gratification  of  this  de> 
sire  is  unavoidably  fi)rbidden,  the  best  thing 
that  can  be  done  is  to  seclude  the  parties  as 
much  as  possible  from  the  view  of  every  ob- 
ject that  can  have  a  tendency  to  foment  it. 
On  this  account,  the  first  of  these  regulations 
is  as  strongly  recommended  by  humanity  as 
a  means  of  preserving  the  quiet  of  each  indi- 
vidual convict,  as  it  is  by  policy  as  a  means 
of  preserving  the  peace  of  the  whole  com- 
munity of  them  at  large.  Happily,  the  dis- 
positions of  nature  in  this  behalf  second,  in 
a  considerable  degree,  the  dispositions  of  the 
legislator.  Hard  labour,  when  not  compen- 
sated by  nourishing  and  copious  diet«  has  a 
strong  tendency  to  diminish  the  force  of  these 
desires,  whether  by  diverting  the  attention, 
or  by  diminishing  the  irritability  of  the  ner- 
vous system,  or  by  weakening  the  habit  of 
body  :  and  the  desire,  when  the  habit  of  gra- 
tifying it  is  broken  off,  subsides,  and  becomes 
no  longer  troublesome. 

With  regard  to  the  size  of  the  rooms,  this 
we  see  has  limits  set  to  it  on  the  side  of  aug- 
mentation ;  on  the  side  of  diminution,  it  has 
none.  This  partial  limitation,  I  must  con- 
fess, I  do  not  very  well  perceive  the  reason 
of.  Errors,  if  at  all,  seem  more  to  be  ap- 
prehended on  the  side  of  diminution  than  on 
that  of  augmentation.  That  the  rooms  should 
not  be  less  than  of  a  certain  size,  is  con- 
ducive to  health.  The  danger  seems  to  be, 
lest  the  committees  should,  out  of  economy, 
be  disposed  to  put  up  with  narrower  dimen- 
sions. If  the  sums  provided  by  the  bill  out 
of  the  national  fund  are  not  sufficient,  the 
deficiency,  we  may  remember,  is  to  be  pro- 
vided for  by  the  counties. 

Section  XXXIX.  prescribes  the  times  of 
work. 

1.  The  days  of  work  are,  unless  in  case 
of  ill  health,  to  be  all  days  in  the  year :  ex- 
cept 

1.  All  Sundays. 

2.  Christmas-day. 

3.  Good-Friday. 

2.  The  hours  of  work,  as  many  as  daylight 
and  the  season  of  the  year  will  permit,  in- 
cluding two  intervals ;  to  wit, 

1.  For  breakfast  ....  Half  an  hour. 

2.  For  dinner One  hour. 
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3.  At  the  dose  of  the  day,  when  working- 
time  is  over,  such  of  the  materials  and  imple- 
ments as  admit  of  removal,  are  to  be  removed 
from  the  work-rooms  to  places  proper  for 
their  safe  custody,  there  to  be  kept  till  it 
come  round  again. 

Observations,  —  With  respect  to  the  hours 
of  work,  the  duration  of  daylight,  if  taken 
for  the  sole  measure,  (as  one  would  suppose 
it  to  be  by  this  passage  in  the  bill)  would,  I 
doubt,  be  found  rather  an  inconvenient  one. 
In  the  depth  of  winter,  the  time  of  working 
can  scarcely  begin  so  early  as  eight  in  the 
morning,  nor  continue  so  late  as  four  in  the 
afternoon*  In  the  height  of  sununer,  it  may 
begin  earlier  than  three  in  the  morning,  and 
it  may  continue  later  than  nine  in  the  even- 
ing }  but  if  from  eight  till  four,  that  is,  eight 
hours,  be  enough,  from  three  to  nine,  that  is, 
sixteen  hours,  were  even  nothing  more  than 
the  duration  of  the  labour  to  be  considered, 
is  surely  too  much.  But  labour  of  the  same 
duration  and  intensity  is  severer  in  summer 
than  in  winter,  heat  rendering  a  man  the  less 
able  to  endure  it.  The  better  way,  there- 
fore, seems  to  be,  if  not  to  make  the  time  of 
working  longer  in  winter  than  in  summer,  at 
least  to  make  it  of  an  equal  length.  As  eight 
hours,  or  the  least  time  of  daylight,  there- 
fore, is  evidently  too  short  a  time,  this  will 
make  it  necessary  to  have  recourse  to  lamps 
or  candles.  Ajb  the  walls  and  floors  will  of 
course  be  of  brick  or  stone,  without  any  com- 
bustible linings,  these  artificial  lights  can 
scarcely  be  attended  with  any  danger. 

Whatever  be  the  hours  of  labour  fixed  upon 
as  most  proper  for  an  average,  there  are  some 
among  tiie  employments  above  mentioned,* 
that  will  probably  be  found  too  laborious  for 
a  man  to  be  confined  to  during  the  whole 
time.  In  such  a  case,  either  he  must  remain 
without  any  thing  to  do,  or  employed  in  some 
kind  of  work  so  much  less  laborious  as  to 
serve  as  a  kind  of  relaxation  from  the  other. 
The  latter  course  seems  beyond  comparison 
the  best.  On  this  account,  it  seems  as  if  it 
would  be  of  advantage  that  no  person  should 
be  confined  exclusively  to  the  most  laboiious 
of  the  classes  of  employments  above  specified; 
but  that  such  offenders  as  were  destined 
principaUy  to  an  employment  of  that  class 
should,  for  some  part  of  the  day,  be  turned 
over  to  one  of  the  sedentary  kind.  On  the 
other  hand,  neither  would  it  be  so  well,  per- 
haps, that  offenders  of  the  least  robust  dass 
shoiQd  be  confined  wholly  to  employments 
purely  sedentary.  The  relief  of  the  former 
and  the  health  of  the  latter  would,  it  should 
seem,  be  best  provided  for  by  a  mixture  of 
the  laborious  and  the  sedentary.  By  this 
means,  the  time  of  the  convicts  might,  it 
should  seem,  be  better  filled  up,  and  the 


•  See  Sect  XXXVII. 


total  quantity  of  their  labour  rendered  more 
productive 

The  great  difficulty  is,  how  to  fin  up  their 
time  on  Sundays :  for,  with  regard  to  men  in 
general,  more  particularly  to  persona  of  thi^ 
stamp,  the  danger  always  is,  that  if  their  time 
be  not  filled  up,  and  their  attention  engaged, 
either  by  work  or  by  innocent  amuseraeni, 
they  will  betake  themselves  either  to  miscfaiet 
or  to  despondency.  Divine  service,  it  is  true, 
is  appointed  to  be  performed,  and  that  twice- 
a-day;  but  that,  according  to  the  ordinary 
duration  of  it,  will  not  M  up  above  four 
hours ;  that  is,  about  a  quarter  of  tlie  day. 

To  fill  up  the  remainder,  four  ezpedienti 
present  themselves:  —  1.  One  is  to  protract 
the  time  of  rest  for  that  day,  which  may  be 
done  either  by  letting  them  lie  longer,  or 
sending  them  to  bed  earlier. 

Another  is,  to  protract  the  time  of  meal& 

A  third  is,  to  protract  the  time  of  divine 
service. 

A  fourth  is,  to  furnish  them  with  some 
other  kind  of  employment. 

The  two  first  are  commonly  enoug^h  prac- 
tised by  the  working  class  of  people  at  Urjpe 
who  are  at  liberty;  but  when  put  both  to- 
gether, they  will  not  go  any  great  way. 

The  time  of  attendance  at  chur^  might 
be  lengthened  in  two  ways:  1.  By  adding  to 
the  ordinary  service  a  standing  discourse  or 
discourses,  particularly  adapted  to  the  circuai- 
stances  of  the  congregation.  This  might  ood- 
sist,  Is^  of  prayers;  2d!^,  of  thankagi^ings^t 
neither  of  which,  however,  could  with  pro- 
priety be  very  long;  and  Si/^,  of  a  discourse 
composed  of  moral  instructions  and  exhor- 
tations. The  instructions  and  exhortations 
would  naturally  have  two  objects:  the  con- 
duct of  the  hearers,  Isf,  during  the  continu- 
ance of  their  punishment:  2<%,  after  their 
restoration  to  sodety 

2.  Another  way  of  adding  to  the  churdi 
service  is  by  music.  This  will,  at  any  rate, 
be  a  very  agreeable  employment  to  many, 
and,  if  properly  managed,  may  be  a  rery  use- 
ful one  to  all ;  even  to  those  who  have  no 
natural  relish  for  music  in  itself.  The  iaio- 
ence  which  church  music  has  over  the  gene- 
rality of  men,  in  bringing  them  to  a  composed 
and  serious  turn  of  mind,  is  well  known.  The 
music  might  be  either  vocal  only,  or  assisted 
by  an  organ.  In  either  case,  the  vocal  pari 
might,  with  a  little  instruction,  be  performed 
by  the  congregation  themselves,  as  it  is  ii 
the  Magdalen,  and  other  public  foundations. 

3.  As  to  other  employments,  walking  (in 
as  fiir  as  their  limits  will  permit  them) 
might  go  some  way  towards  filling  up  their 
time.  This  would  be  an  additioud  use  for 
the  garden  proposed  in  the  observations  to 
section  13.  On  this  occasion,  to  prevent  in- 
surrections and  cabals,  the  convicts  might  be 
connected  two  and  two  together;  a  slijgkt 
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chain,  not  heavy  enough  to  incommode  them 
by  its  weight,  might  answer  the  purpose. 
Each  offender  would  hy  this  means  be  a  dog 
and  a  spy  upon  his  companion.  In  this  view, 
the  idea  adopted  in  section  38,  with  regard 
to  the  manner  of  working,  might  be  pursued, 
80  as  that  the  same  two  persons  should  not 
be  coupled  together  two  successive  days;  nor 
should  it  be  known  before-hand,  what  two 
persons  are  to  be  together.  To  prevent  this, 
the  names  should  be  drawn  out  every  day  by 
lot.  By  this  means,  supposing  an  offender 
had  succeeded  so  fiir  in  a  project  of  escape  or 
mischief  as  to  engage  some  one  of  his  com- 
rades to  join  with  him,  be  could  not,  for  a 
long  tame  afterwards,  unless  by  a  very  extra- 
ordinary turn  of  chance,  resume  the  conver- 
sation without  the  privity  of  two  others, 
whose  dispositions  could  not  be  known  be- 
fore-hand. If  the  expedient  of  a  garden  were 
to  be  employed,  sudi  an  arrai^gement  would 
have  a  fiirther  good  effect,  in  rendering  it  more 
difficult  for  them  to  wander  out  of  bounds, 
and  do  mischief  to  the  cultivated  part  of  it. 

The  interruptions  of  bad  weather,  and  the 
shortness  of  ^e  day,  at  any  other  time  than 
the  hei^t  of  summer,  would  still  leave  a 
eocsiderable  part  of  their  time  which  could 
not  be  filled  up  in  this  manner;  either,  there- 
fore, they  must  be  permitted  to  employ  them- 
selves in  sooae  other  manner,  or  they  must 
be  compelled  to  absolute  inaction.  They 
cannot,  as  other  persons  of  the  working  class 
do,  employ  themselves  on  those  days  in  vi- 
siting then:  friends. 

They  may  employ  themselves,  it  is  true, 
in  reading  the  Bible  or  other  books  of  piety : 
but  there  will  be  a  great  many  who  cannot 
read ;  and  of  those  who  can,  many  will  have 
so  little  inclination,  that  on  pretence  of  read- 
ing, they  will  do  nothing. 

It  is  to  little  purpose  to  issue  directions, 
which,  in  the  nature  of  them,  furnish  no  evi- 
dence of  their  having  been  complied  with. 
The  not  attending  to  this,  is  a  common  stum- 
bling-block to  superficial  reformers.  The 
evidence  of  a  man*s  having  complied  with  a 
direction  to  work,  is  the  work  he  has  done : 
this  may  be  judged  of  at  a  glance.  But  what 
is  the  evidence  of  a  man's  having  employed 
himself  in  reading?  His  giving  a  good  account 
of  what  he  has  read.  Unquestionably :  but 
such  an  one  as  it  would  be  to  little  purpose 
to  think  of  exacting,  for,  though  his  attention 
has  been  diligent,  his  menoory  may  be  weak. 
Besides,  who  is  to  judge?  who  could  find 
time  enough  to  catechise  such  a  multitude  ? 
It  would  require  no  small  number  of  school- 
masters to  turn  such  an  establishment  into  a 
school. 

Upon  the  whole,  I  can  see  no  better  ex- 
pedient at  present,  than  that  of  permitting 
them  (not  ohUging  them,  but  permitting  them) 
to  betake  themselves  to  some  easy  sedentary 


employment,  such  as  knitting,  spinning,  or 
weaving,  that  might  afford  them  a  small  profit. 
This  profit,  if  made  their  own,  would  make 
the  employment  pleasant  to  them.  Devo- 
tion, it  is  true,  is  better  on  such  a  day  than 
industry ;  but  industry  is  better  on  every  day 
than  total  idleness,  that  is,  than  despondency 
or  mischief.  The  necessity  in  this  ease  seems 
at  least  as  strong  as  that  which  has  induced 
the  legislature  to  permit  the  practice  of  cer- 
tain trades  on  the  day  in  question,  and  which 
is  universally  understood  to  authorize  persons 
of  all  descriptions  to  pursue  most  of  their 
household  occupations.  It  were  hard  if  an 
institution,  confessedly  no  original  part  of  the 
religion  we  profess,  but  only  adopted  into  it 
by  early  practice,  and  in  later  times  sanctioned 
by  human  authority,  must,  at  all  events,  be 
permitted  to  oppose  the  main  ends  of  religion, 
innocence  and  peace. 

I  speak  all  along  under  correction,  and 
what  I  propose  is  only  upon  the  supposition 
that  no  other  means  can  be  found  of  filling 
up  their  time  in  a  manner  more  suitable  to 
the  day. 

With  regard  to  the  making  the  windows 
not  less  than  six  feet  above  the  floor,  this  re- 
gulation is  also  recommended  by  Mr.  Ho- 
ward. His  design  in  it,  I  cannot  find  he  has 
anywhere  mentioned;  I  suppose  it  to  be  to 
prevent  the  convicts  from  looking  out.  The 
prospects  or  moving  scenes,  whatever  they 
might  be,  which  the  windows,  if  lower,  might 
open  to  their  view,  might  serve  to  distract 
their  attention  from  their  work.  This  pri- 
vation may  be  considered  in  the  light  of  an 
independent  punishment,  as  well  as  in  that 
of  a  means  of  insuring  their  subjection  to  the 
other. 

Besides  this,  Mr.  Howard  is  strenuous 
against  glass  windows :  he  would  have  no- 
thing but  open  grating.  In  this  case,  the 
height  of  the  windows  would  be  a  means,  in 
some  measure,  of  sheltering  the  inhabitants 
from  the  wind,  though,  on  the  other  hand,  it 
would  expose  them  more  to  rain.  I  know 
not,  however,  that  he  has  been  anywhere 
explicit  in  giving  his  reasons  for  reprobating 
these  conveniences. 

One  reason  may  be  the  insuring  a  continual 
supply  of  fresh  air;  but  this  does  not  seem 
conclusive.  In  apartments,  indeed,  so  cro]¥ded 
and  ill-contrived  as  many  of  those  he  had  oc- 
casion to  visit,  the  windows,  being  glazed, 
might,  bv  accident,  be  attended  with  bad 
effects;  for  I  think  he  complains,  in  many 
places,  of  the  closeness  of  sudi  rooms,  owing, 
as  it  seems,  either  to  the  windows  not  being 
made  to  open,  or  to  the  inattention  or  igno- 
rance of  the  gaoler  or  prisoners  in  not  opening 
them.  But  under  the  excellent  regulations 
provided  for  these  houses,  the  apartments 
never  will  be  crowded;  they  will  not  be 
crowded  more  than  those  of  a  private  house; 
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and  in  a  private  hoiise  it  never  surely  was 
understood  to  be  necessary,  or  even  of  use 
to  health,  that  there  should  be  nothing  but 
grates  for  windows.  If  the  convicts  were  to 
eat  in  a  common  room,  the  setting  open  the 
doors  and  windows  for  an  hour  and  a-half, 
(which  is  the  time  allotted  them  for  meals,) 
would  be  <}uite  sufficient  for  the  purpose  of 
ventilation. 

Another  reason  for  having  nothing  but 
grating  may  be  the  contributing  to  give  a 
gloomy  and  distressful  appearance  to  the  out- 
side of  the  prison.  This  reason,  as  fiir  as  it 
applies,  seems  to  be  a  very  good  one.  But 
it  applies  only  to  the  front  of  the  house ;  for 
this  is  all  that  need,  or  indeed  that  ought, 
to  be  exposed  to  the  eyes  of  passengers.  The 
apartments  thus  exposed  might  be  destined 
for  those  whose  labour  was  tiie  hardest,  and 
whose  treatment,  upon  the  whole,  was  de- 
signed to  be  the  severest ;  or  the  whole  or 
a  great  part  might  be  taken  up  with  common 
working-rooms,  not  made  use  of  for  lodging- 
rooms. 

Section  XL.  regulates  the  articles  of  diet 
and  appareL  For  food  the  convicts  are  to 
have 

1.  Bread,  and  any  coarse  meat,  '*or  other 
inferior  food." 

2.  For  drink,  water  or  small  beer. 

3.  The  apparel  is  to  be  coarse  and  uni- 
form, with  certain  obvious  marks  or  badges 
on  it.  The  declared  purposes  of  these  marks 
are,  Ixt,  to  humiliate  the  wearer ;  2dbfy  to 

•  prevent  escapes. 

4.  The  articles  under  the  above  heads  are 
to  be  ordered  in  such  a  manner  as  the  *'  com- 
mittee shall  from  time  to  time  appoint." 

5.  No  offender  is  to  be  permitted  to  have 
any  other  food,  **  drink,  or  clothing,  than 
such  as  shall  be  so  appointed.'* 

Persons  wilfully  furnishing  him  with  any 
articles  of  the  above  kind,  other  than  what 
shall  have  been  so  appointed,  are  to  forfeit 
not  more  than  £10,  nor  less  than  40s. 

Observations The  expedient  of  marking 

the  apparel  is  well  imagined,  and  quadrates 
with  the  practice  of  several  foreign  coun- 
tries.* It  is  designed,  we  see,  to  answer 
two  purposes:  \»t,  that  of  a  separate  pu- 
nishment, by  holding  up  the  wearer  in  an 
ignominious  light;  2dbf,  that  of  safe  cus- 
tody, to  ensure  the  continuance  of  the  whole 
punishment  together.  The  first  of  these 
purposes  it  may  be  made  to  answer  as  com- 
pletely as  any  other  that  can  be  proposed : 
with  respect  to  the  hitter,  it  will  readily  be 
acknowledged  not  to  be  perfectly  effica- 
cious. 

Marks  employed  for  this  purpose,  may  be 
either  temporary  or  perpetual.  Against  per- 
petual marks,  in  every  case,  then,  except 
where  the  confinement  is  meant  to  be  per- 

•  See  Howard  on  Prisons. 


petual,  there  is  this  conclusive  objection, 
that  they  protract  a  great  part  of  the  punish- 
ment beyond  the  tame  that  was  meant  to  be 
prescribed  to  it.  Temporary  marks  may 
either  be  extraneous  or  inherent.  The  marki 
here  proposed  are  evidently  of  the  former 
kind.  These,  so  long  as  they  continue,  are 
very  efficacious  means  of  detection,  and  ma? 
be  made  more  palpable  than  any  that  are 
inherent.  They  serve  very  well,  therefore, 
as  obstacles  to  an  escape  during  the  first 
moments ;  in  short,  until  such  time  as  the 
fugitive  can  by  force  or  favour  procure  fresb 
appareL  But  if  he  is  once  housed  amoQg 
his  friends  or  confederates,  the  use  of  them 
is  at  an  end.  If  his  person  be  not  known, 
he  may  go  about  boldly  like  another  man. 

Inherent  marks  seem  never  hitherto  to  have 
been  thought  of.  These  may  be  produced 
by  either  mechanical  means  or  chenUcaL 

Instances  of  mechanical  means  are  the  par- 
tial shaving  of  the  head,  or  of  the  beard,  or 
the  chin,  or  mouth ;  or  the  shaving  of  one 
eye-brow.  But  the  mark  made  by  the  par- 
tial shaving  of  a  part  of  the  fiux,  of  wfairh 
the  whole  is  usually  kept  shaved,  is  as  soon 
got  rid  of  as  any  mark  that  is  but  extraneois: 
besides  that,  it  is  inapplicable  to  boys  and 
women.  The  mark  made  by  the  shaving  of 
one  eye-brow  seems  to  promise  better ;  bat 
it  is  not  free  from  all  objections.  In  the 
first  place,  it  is  not  absolutely  a  sure  one. 
Some  persons  have  naturally  so  little  hair  on 
their  eye-brows,  that,  if  the  whole  of  it  were 
taken  off  from  both,  it  might  not  be  missed ; 
and  artificial  eye-brows  are  said  to  have  been 
made  of  mouse-skin,  or  in  other  ways,  and 
that  so  natural,  as  not  to  be  detected  with- 
out previous  suspicion.  In  the  next  place, 
there  is  some  danger  that  a  mark  continually 
renewed,  as  this  must  be,  by  repeated  f^har- 
ings,  would  be  in  some  degree  perpetuaL  It 
the  same  eye-brow  were  to  be  constanth 
subjected  to  the  operation,  the  hair  might 
be  so  thickened  as  to  appear  different  from 
the  other  eye-brow.  If  sometimes  one  eye- 
brow and  sometimes  the  other  were  to  be 
shaved,  there  must  frequently  be  times  whf  n 
the  growth  of  them  will  be  alike,  and  the 
distinction  no  longer  apparent.  As  fiu*,  then, 
as  it  goes,  the  best  expedient  seems  to  be 
the  keeping  them  constantly  both  shaved. 

Instances  of  chemical  means  of  produdnc 
marks  are  washes  applied  to  the  forehead,  or 
to  one  or  both  cheeks,  or,  in  short,  to  the 
whole  &ce,  so  as  to  discolour  it.  Chemistry 
furnishes  many  washes  of  this  sort.  <X 
several  of  these  I  have  often  undesignedly 
made  trial  upon  myself.  Various  metallk 
solutions  produce  this  effect  in  a  state  ^ 
diluted  as  prevents  any  objection  on  the 
score  of  expense.f     The  stain  lasts  without 

-f-  Solution  of  gold  in  aqua  regia^  produces  i 
purplish  colour ;  solution  of  silver  in  aquajbrtih 
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any  fresh  application,  as  long  as  the  stratum 
of  skin  which  it  pervades;  that  is,  to  the 
best  of  my  recollection,  about  a  week.  No 
other  washes  have  ever  yet  been  found  to 
discharge  it. 

Marks  of  this  kind,  we  see,  cannot  be  put 
off  like  those  of  the  former ;  nor,  if  made  as 
extensive  as  they  may  be,  can  they  be  con- 
cealed without  such  a  covering  as  would  be 
almost  equally  characteristic  with  the  mark 
itselC  When  the  term  of  punishment  was 
so  near  being  expired,  that  it  could  mani- 
festly not  be  worth  while  to  run  the  risk 
of  an  escape,  they  might  be  disused.  For 
greater  security,  they  might  be  so  shaped, 
perhaps,  as  to  express  the  surname  of  the 
offender,  the  first  letter  of  his  christian  name, 
and  the  name  of  the  place  in  which  the  la- 
bour-house he  belonged  to  was  situated. 

One  great  advantage  of  these  permanent 
marks  with  respect  to  the  offender,  is,  that 
they  would  render  the  use  of  chains  less  ne- 
cessary. The  convicts  upon  the  Thames,  in 
consequence  of  repeated  escapes,  are  made 
to  work  constantly  in  fetters. 

By  Section  XLI.  officers  and  servants  be- 
longing to  the  house  are  specially  restrained 
from  contravening  the  regulations  established 
in  the  preceding  section.  Upon  any  such 
delinquency  the  offender  is  to  be  suspended 
by  the  governor  forthwith:  the  governor 
is  to  report  him  to  the  visitors,  and  the  visi- 
tors to  the  committee  at  their  next  meeting. 
The  committee  is  to  inquire  upon  oath,  and, 
if  found  guilty,  to  punish  him  by 

1.  Forfeiture  of  his  place; 

2.  Or  fine,  not  more  than  ten  pounds ; 

3.  Or  imprisonment,  for  not  more  than 
six  months. 

4.  Or  any  number  of  such  punishments 
in  conjunction. 

An  exception  is  made  with  regard  to  any 
diet  or  liquors  ordered,  in  case  of  illness,  by 
the  surgeon  or  apothecary. 

Observations The  fine  in  this  and  the 

preceding  section  is  not  liable  to  the  objec- 
tion made  to  the  like  provision  in  section  29. 
The  profit  of  the  offence  can  never,  in  any 
shape,  come  nearly  equal  to  the  greatest 
quantum  of  the  fine.  Let  the  offences  in  the 
two  cases  be  compared,  it  will  be  seen  how 
much  greater  the  temptation  is  in  the  hitter 
than  in  the  former. 

The  regulations  in  this  and  the  preceding 
section,  about  not  punishing  the  convicts 
with  any  extra  articles  of  consumption,  might 
need  to  be  a  litUe  altered,  if  what  I  have 
ventured  to  propose  concerning  the  allowing 
them  a  part  of  their  earnings*  were  to  be 


and  solution  of  mercury  in  the  same  acid,  a  black. 
Solution  of  sOver  is  the  operative  injj^redient  in 
several  of  the  fluids  that  are  advertiaed  to  dye 
the  hair. 
*  See  Observations  to  Sect.  XXIIL 


adopted.  These  earnings  must  either  be 
hoarded  up  for  them,  to  be  given  them  at 
their  discharge,  or  allowed  them  to  be  spent. 
In  the  first  case,  the  danger  is,  lest  an  advan- 
tage so  distant  should  not,  in  their  impru- 
dent minds,  have  influence  enough  to  operate 
as  an  inducement.  *'  I  may  be  dead  before 
then,"  a  man  may  say,  *'  and  what  use  will 
all  the  money  be  of  to  me?  besides,  if  I  am 
alive,  how  can  I  be  sure  that  I  shall  get  it  ? 
What  need  have  I,  then,  to  punish  myself 
with  working  more  than  I  am  obliged  to 
do?"  I  should  not,  therefore,  expect  any 
very  general  or  considerable  good  effect  from 
such  an  allowance,  without  the  liberty  of 
spending  it,  or  at  least  a  part  of  it,  at  present. 
The  business,  then,  would  be,  to  determine 
the  articles  in  which  they  might  be  allowed 
to  spend  it.  Even  drink,  so  it  be  not  any  of 
those  drinks  that  are  known  commonly  by 
the  name  of  spirituous  liquors,  need  not  be 
absolutely  excluded :  but,  for  very  good  rea- 
sons, which  are  strongly  insisted  on  by  Mr. 
Howard,!  no  profit  upon  the  drink  should 
be  allowed  to  the  governor,  or  any  persons* 
under  him :  or  else  (what  would  come  nearly 
to  the  same  thing)  if  there  were  a  profit 
allowed  upon  that  article,  it  should  not  be 
greater,  nor  indeed  so  great,  as  the  profit  to 
be  allowed  upon  the  other  articles  among 
which  they  were  to  be  permitted  to  take 
their  choice.  The  smallness  of  their  fund 
would  probably  of  itself  be  sufficient  to  limit 
their  consumption  within  the  bounds  of  so- 
briety. If  not,  the  quantity  of  drink  of  each 
sort,  which  any  one  man  should  be  allowed  to 
purchase,  might  be  expressly  limited.  The 
circumstances  of  their  being  so  much  apart 
from  one  another,  and  so  much  imder  the 
eye  of  their  inspectors,  would  obviate  the 
difficulty  there  would  be  otherwise  in  carry- 
ing such  a  limitation  into  effect. 

Section  XLIL  makes  provision  for  the 
equipment  of  the  offender  upon  his  discharge. 
Upon  his  commitment,  the  clothes  he  brings- 
with  him  are  to  be  cleaned,  ticketed,  and  laid 
up.  Upon  his  discharge,  they  are  to  be 
delivered  back  to  him,  together  with  such 
additional  clothing  as  the  visitors  shall  think 
proper.  A  sum  of  money  u  also  to  be  al- 
lowed him  for  his  immediate  subsistence,  to 
the  amount  of  not  more  than  five  pounds, 
nor  less  than  forty  shillings.  And  if  he  has 
behaved  himself  well  during  his  confinement, 
the  visitors  are  to  give  him  a  certificate  to 
that  effect  under  their  hands. 

Observations,  —  There  is  something  sin- 
gularly characteristic  in  the  foresight  and  hu- 
manity displayed  in  this  provision.  It  is  copied 
from  the  experimental  act  of  1776.  After 
a  long  seclusion,  the  convict  is  once  more 
turned  adrift  into  society.     His  former  con^ 


t  P.  49. 
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nexions  are  by  this  time,  perhaps,  diMolved; 
by  death,  by  €hange  of  abode,  or  by  ertraoge- 
ment :  «t  any  rate,  he  is  probably  at  b  dis- 
tance from  Uiem.  His  known  delinquency 
and  his  punishment,  though,  after  such  a 
course  of  discipline,  it  is  to  be  hoped  it  will 
not  operate  upon  aU  persons  so  as  to  preyent 
their  employing  him,  may,  however,  operate 
upon  many.  Meantime,  if  he  be  totally  un- 
provided, he  must  either  nnk  at  once  into 
the  idleness  and  misery  of  a  poor-house,  or 
beg,  or  starve,  or  betaice  himself  to  eourses 
similar  to  those  which  brought  him  to  the 
place  of  punishment  he  is  just  freed  from. 
The  expedient,  therefore,  of  giving  him  a 
temporary  supply,  is  an  highly  proper  one, 
though  not  so  obvious  as,  for  the  credit  of 
human  sagacity  and  compassion,  it  were  to 
be  wished  it  were. 

But  supposing  an  offender's  bebaviour  to 
have  been  such  as  renders  it  improper  for 
the  visitors  to  give  him  the  certificate  here 
mentioned,  what  is  to  become  of  lum  then? 
Were  no  certificate  to  be  given  in  any  case, 
some  persons  might,  perhaps,  be  induced  to 
run  the  hazard  of  employing  a  convict,  to 
whom  it  would  not  have  been  proper  to  have 
granted  one.  But  when  it  is  known  that  a 
certificate  of  good  behaviour  is  granted  to 
the  generality  of  the  convicts,  the  denial  of 
such  a  certificate  to  any  one  amounts  in  fiict 
to  a  certificate  of  the  contrary.  In  such  a 
case,  it  is  not  very  probable  that  he  will  find 
employment  anywhere.  The  supply  provided 
for  him,  liberal  as  it  is,  can  reprieve  him  only, 
not  save  him,  fitmi  the  above-mentioned  di- 


In  such  a  case,  I  see  but  two  courses  that 
am  be  taken.  One  is,  to  empower  the  com- 
mittee to  continue  him  in  his  confinement, 
till  his  behaviour  shall  have  entitled  him  to 
his  certificate :  the  other  is,  to  enlist  him  by 
compulsion  in  the  land  or  sea  service.  How 
far  it  would  be  oonsistettt  with  the  honour  of 
either  of  those  services  to  admit  a  man  with 
such  a  stamp  of  uncancelled  ignominy  upon 
him,  is  more  than  I  can  take  upon  me  to  de- 
termine. At  any  rate,  it  seems  hardly  proper 
to  let  him  rank  upon  a  par  with  honest  men. 
In  the  sea  service,  provisions  being  found 
him,  his  pay  might  very  well  bear  to  be  re- 
duced below  the  common  level :  in  the  land 
service,  provisions  not  being  allowed,  the 
subsistence  is  too  bare  to  admit  of  the  least 
reduction. 

It  is  to  be  hoped,  indeed,  that  afler  so 
strict  and  well-regidated  a  course  of  •dis- 
cipline as  that  prescribed  by  the  bill,  there 
will  be  very  &w  convicts  to  whom  it  w^l  be 
necessary  to  deny  the  certificate  in  question ; 
but  it  is  fit  that  every  case  that  can  happen 
should  be  provided  for. 

Section  XLIIL  provides  that  the  offenders 
shall  be  divided  into  three  classes ;  in  each  of 


which  every  offender  b  to  be  ranked,  during 
an  equal  part  of  his  time :  and  as  he  advanoea 
from  a  prior  to  a  subsequent  one,  has  oonfiBe- 
ment  and  labour  are  to  be  gradinlly  less  and 
less  severe.  The  different  gradations  of  se- 
verity are  to  be  settled  from  time  to  time  by 
r^ulations  to  be  made  by  the  committee,  so 
as  not  to  dash  with  the  provisions  of  this 
bill. 

Observatione,  —  This  division  of  the  roo- 
victs  into  dasses  will  be  examined,  when  we 
come  to  consider  the  uses  that  are  made  of  it. 

Section  XLIV.  regulates  the  furniture  and 
police  of  the  lodging-rooms. 

1.  Everv  lodging-room  is  to  be  *'  provided 
with  matting  for  lying  upon,  a  coverUd,  and 
two  or  more  coarse  blankets." 

2.  **  Also  with  proper  tools  or  instmments 
for  thdr  employment." 

3.  No  person  ^except  as  herein  is  excepted) 
is  to  '*  be  permitted  to  go  at  any  time  into 
these  rooms,  or  to  see  or  converse  with  the 
offenders." 

4.  Persons  excepted  are,  1.  The  oflioerB 
and  servants  of  the  house ;  2.  Any  person 
who  has  an  order  from  any  member  of  the 
committee. 

5.  At  night,  as  soon  as  the  time  of  work 
is  over,  a  bell  is  to  be  rung,  the  doors  of  the 
rooms  locked,  and  the  lights  in  them  put  out; 
and  from  that  time,  till  the  hour  of  work  comes 
round  again,  a  watchman  is  to  patrole  over 
every  part  of  the  house  every  half-hour  at 
least. 

Observations, — Under  the  article  of  bed- 
ding, I  see  no  mention  made  of  sAe«f8.  Was 
this  omission  undesigned,  or  was  it  meant 
that  they  should  have  none?  or  would  not 
the  use  c^  linen,  if  not  absolutely  necessary, 
at  least  be  eondudve,  however,  to  the  pre- 
servation of  thdr  health  ?  Mr.  Hume,  I  think, 
in  his  History,  Mr.  Barrington,*  and,  I  be- 
lieve, mediciJ  writers,  have  mentioned  the 
use  of  linen  as  being  a  prindpal  cause  why 
the  leprosy,  which  was  once  so  common  in 
this  country,  is  now  so  rare. 

I  see  no  mention  ndther  of  a  bedstead. 
Mr.  Howard  in  general  terms  reconunends 
bedsteads  for  health  and  cleanliness.!  Abed- 
stead,  however  cold  the  materials  (suppose 
iron,)  will  be  warmer  than  the  stone  or  bride 
floor,  with  only  matting  to  cover  it;  for 
the  surfiu»  of  the  iron  in  the  bedstead  be- 
ing much  less  than  that  of  the  covered  part 
of  the  floor,  the  natural  warmth  of  the  body, 
accumulated  on  the  bedding,  will  be  con- 
ducted away  much  less  readily  by  the  former 
than  by  the  latter.  At  any  rate,  the  deva- 
tion  given  by  a  bedstead  will  save  the  bed- 
ding from  being  trampled  on,  and  covered 

"  Observations  on  the  Statntes,  Title  Cm* 
euetudines  et  Astiia  Forett<t^  p.  1^,  3d  edit, 
t  P.  71.264. 
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with  diiit  and  dirt.  It  ivill  also  give  accen 
for  the  air  to  ventilate  the  under  part  of  it. 

Bedsteads  are  actually  allowed  to  felons 
in  many  gaols.* 

I  Bee  no  provision  made  here  for  firing : 
yet  some  provision  of  this  sort  seems  abso- 
lutely necessary,  at  least  in  extreme  cold 
weather,  for  those  whose  employments  are 
chiefly  of  the  sedentary  kind,  and  for  all  of 
them  at  times,  when  no  work  is  done,  as  on 
Sundays.  For  this  purpose,  it  is  by  no  means 
necessary,  nor  even  advisable,  that  there 
should  be  a  fire  to  every  room,  nor  between 
every  two  rooms,  nor  indeed  that  there  diould 
be  in  any  of  the  rooms  any  fireplaces  at  alL 
The  most  economical  way  as  yet  in  use,  of 
generating  and  applying  heat  for  this  pur- 
pose, seems  to  be  that  which  is  practised  in 
Aol-Aoirses,  by  means  of  flues  or  lateral  chim- 
nies,  in  which  the  smoke  deposits  its  heat  in 
its  passage  to  the  atmosphere.  The  fire  em- 
ployed in  heating  the  bread-oven  might,  per- 
haps, be  occasionally  made  usefol  in  this  way. 
I  have  heard  it  suggested,  that  the  steam  of 
boilinf  water  might  perhaps  be  applied  to  the 
purpose  of  heating  rooms,  in  a  method  that 
migiit  be  more  economical  than  that  of  heat- 
ing them  by  smoke.  If  this  expedient  were 
employed,  the  coppers  in  which  the  victuals 
were  boiled  might  perhaps  be  adapted  to  this 
purpose.! 

The  provision  for  excluding  promiscuous 
Tisitants  seems  highly  eligible.  In  a  nation, 
however,  so  jeidous  of  every  thing  that  sa- 
vours of  secresy  in  the  exercise  of  coercive 
power,  even  over  the  most  obnoxious  of  its 
members,  it  required  no  mean  degree  of  in- 
trepidity to  propose  it.  I  had,  in  truth,  but 
little  hope  of  seeing  it  proposed,  much  less 
adopted  and  acquiesced  in,  as  it  already  is 
in  the  instance  of  the  Thames  convicts.  An 
acquiescence  so  complete  and  general  as  this 
baa  been  found  to  be,  argues  a  greater  fond 
of  solid  sense,  and  less  sensibility  to  inflam- 
matory ideas,  than  perhaps,  before  the  experi- 
ment was  made,  could  reasonably  have  been 
hoped  for.  This,  together  with  many  other 
examples  to  the  like  effect,  may  serve  to 
silence  at  least,  if  not  to  remove,  any  objec- 
tions that  may  be  entertained  against  a  mea- 
sure acknowledged  to  be  beneficial  in  itself, 
on  the  score  of  its  being  obnoxious  to  popular 
sentiment,  unwarranted  by  the  dictates  of 
utility. 

The  establishment  of  Visitors,  who  are  fire- 
quently  to  be  changed,  and  the  admission  of 
occasional  visitants  by  order  from  any  member 
of  the  committees,  are  expedients  that  seem 
amply  sufficient  for  obviating  any  real  danger 
of  abusive  severity.    It  is  surely  a  notion  too 


•  Howard,  (ML  364, 292, 404, 407, 443,  464. 

-|-  Mr.  Homud  found  stoves,  and  a  ngaha 
provision  for  firing,  in  several  foreign  pnsons. 
See  Howaid,  109, 114, 137. 


wild  to  be  seriously  entertained,  by  any  one 
who  will  give  himself  leisure  to  reflect,  that 
the  whole  body  of  country  magistrates,  and 
the  whole  drde  of  their  acquaintance,  are 
likely  to  be  tainted  with  the  principles  of 
aristocratic  tyranny.  Supposing  this,  against 
all  probability,  to  be  the  case,  and  that  any 
one  habit  of  undue  severity  were  established, 
any  one  folse  brother  would  be  sufficient  to 
betray  the  secrets  of  the  confederacy,  and 
expose  it  to  the  resentment  of  the  public. 

At  the  same  time,  it  u  highly  expedient  to 
give  as  little  admittance  as  possible  to  persons 
of  such  ranks  in  life  as  are  most  obnoxious  to 
the  punishment  inflicted  in  these  houses.  The 
cirumstances  of  secresy  and  seclusion  give  an 
air  of  mystery  to  the  scene,  which  contributes 
gresUy  to  enhance  the  terrors  it  is  intended 
to  impress.  True  it  is,  that  the  convicts,  as 
they  come  to  be  discharged,  and  to  mix  again 
with  society,  will  circulate,  among  persons 
of  the  same  ranks  in  life,  such  accounts  oi 
what  they  have  seen  and  folt,  as  it  may  be 
thought  will  be  sufficient  to  correct  any  in- 
accuracies in  the  notions  that  may  have  been 
suggested  by  imagination.  This,  however,  I 
take  it,  will  not  be  altogether  the  case.  Ex- 
perience and  ocular  observation  might  in- 
deed, in  time,  dissipate  the  illusion,  and  bring 
down  the  apparent  horrors  of  the  scene  to  a 
level  with  the  real  suffering ;  but  in  the  sus- 
ceptible minds  of  the  giddy  multitude,  it  is 
not  mere  report  alone  that  can  obliterate  the 
influence  of  first  impressions. 

Section  XLV.  makes  provision  for  com- 
municating to  these  societies  the  benefits  of 
religion. 

1.  On  all  Sundays,  as  also  on  Christmas- 
day  and  Good-Friday,  there  is  to  be  morning 
and  evening  service,  with  a  sermon  after  each ; 
at  which  services  all  the  convicts  (unless  dis- 
abled by  illness)  are  to  be  present. 

2.  The  two  sexes  are  to  be  kept  at  a  dis- 
tance from,  and,  by  means  of  partitions,  out 
of  sight  of,  one  another. 

3.  Of  the  officers  and  servants,  such  as 
can  be  spared  firom  their  employments,  are 
likewise  (unless  prevented  by  illness)  to  be 
present. 

4.  The  ch^tkdn  is  required  to  visit,  at 
their  request,  and  empowered  to  visit  at  his 
own  discretion,  any  of  the  offenders,  sick  or 
in  health,  who  may  stand  in  need  of  his  spi- 
ritual assistance;  so  that  his  visits  interfere 
not  with  their  stated  labours. 

Ohservatwns,  —  It  were  to  be  wished  on 
this  occasion,  if  it  could  be  done  without  in- 
convenience, that  such  of  the  convicts  as  may 
hi4)pen  to  be  of  a  religion  different  firom  the 
established,  might  have  the  benefit  of  spiri- 
tual consolation  in  their  own  way.  It  is  no 
answer,  to  say  with  a  sneer,  that  the  inhabi- 
tants of  these  houses  are  in  little  likelihood 
of  being  encumbered  with  religious  scruples; 
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for  B  total  indifference  to  religion  is  by  no 
means  a  necessary  accompaniment  to  an  oc- 
casional deviation  from  the  dictates  of  mora* 
lity ;  on  the  contrary,  it  is  no  unconunon  thing 
to  observe,  in  the  same  person,  a  great  inat- 
tention to  the  essentials  of  morality,  joined 
to  an  anxious  attention  to  the  inessentiids  and 
externals  of  religion.  This  point,  however, 
could  not  be  compassed  without  some  diffi- 
culty. It  would  be  endless  to  set  up  as  many 
chapels  as  there  may  chance  to  be  sects  in 
this  community.  At  any  rate,  it  is  not  the 
belonging  or  professing  to  belong  to  any  other 
sect,  that  should  be  allowed  to  excuse  a  man 
from  attending  the  stated  service ;  for,  if  this 
were  the  case,  persons  who  cared  nothing 
about  religion  would  be  apt  to  profess  them- 
selves  of  some  dissenting  sect,  that,  instead 
of  going  to  chapel,  they  might  spend  the  time 
in  idleness.  The  being  obliged  to  give  such 
attendance  would  be  no  hardship  to  any,  even 
in  a  religious  view ;  for  I  do  not  believe  there 
is  at  this  time  of  day  any  sect  which  holds 
it  sinful  merely  to  be  present  at  divine  ser- 
vice  performed  according  to  the  rites  of  the 
church  of  England.*  I  suppose  there  are  few, 
indeed,  but  would  even  think  it  better  to  at- 
tend that  service  than  none  at  alL 

Jews  and  Catholics  would  be  the  worst  off: 
Jews,  with  their  continual  domestic  cere- 
monies, and  Catholics  with  their  numerous 
sacraments.  Catholicsf  seem,  at  first  sight, 
to  be  without  hope  of  remedy :  a  door,  how- 
ever, though  but  a  narrow  one,  is  opened  for 
their  relief,  by  the  general  power  vested  in 
the  members  of  the  committees  to  give  orders 
of  admission.  As  to  Jews,  I  must  confess,  I 
can  see  no  feasible  way  of  making,  in  each 
labour-house,  the  provisions  requisite  for 
satisfying  all  their  various  scruples.  As  it 
happens,  there  seems  reason  (I  do  not  know 
whether  to  say  to  hope,  but  at  any  rate)  to 
believe,  that  of  such  of  them  as  are  likely  to 
become  inhabitants  of  these  houses,  there  are 
not  many  on  whom  these  scruples  would  sit 
heavy.  The  only  expedient  1  can  think  of 
for  the  indulgence  of  these  people  is,  to  have 
one  hibour-house  for  all  the  convicts  of  this 
persuasion  throughout  the  kingdom.  In  such 
case,  it  would  be  but  reasonable  that  the 
whole  community  of  Jews  should  be  at  the 
expense  of  this  esublishment,  incbidiug  the 
charges  of  conveyance.  They  might  then 
have  their  own  rabbis,  and  their  own  eooks 
and  butchers. 

The  provision  for  the  concealment  of  the 
sexes  from  each  other  has  been  exemplified 

*  In  the  prisons  at  Paris,  however,  Protestants 
are  excused  from  bearing  mass.  See  Uoward,  81. 

t  By  Sut.  27  Elix.  c.  2,  for  a  popish  priest 

or  other  ecclesiastical  penon  to  be  in  any  part  of 

the  realm  is  treason ;  and  for  any  one  witthi^ly 

T\d  willingly  to  tcoeive,  relieve,  or  comfort  hun^ 

«  capital  felony. 


by  the  practice  in  the  Magdalen  and  other 
chapels. 

In  some  of  the  larger  houses,  considering 
the  number  of  persons,  either  sick  or  in  health, 
who  might  be  disposed  to  receive  the  assist- 
ance of  a  minister,  or  to  whom  a  zealous 
minister  might  be  disposed  to  give  it,  espe- 
cially if  these  additions  were  to  be  made  to 
the  service  that  are  proposed  under  section 
39,  a  single  chaplain  might  hardly  be  suffi- 
cient to  go  through  all  the  duty.  In  such 
case,  the  contributions  that  might  be  required 
of  occasional  visitors  at  chapel,  who  are  likely 
.to  become  numerous,  might  probably  provide 
for  another  chaplain. 

Section  58,  which  relates  to  convicts  work- 
ing  upon  rivers,  provides  for  the  burial  of 
such  as  die  under  confinement.  I  see  no  such 
provision  relative  to  such  as  may  die  in  the 
laboiir-houses.  Would  it  not  be  proper  to 
annex  to  each  house  a  piece  of  ground  to  be 
consecrated  for  that  purpose  ? 

Section  XLVI.  makes  provision  for  the 
article  of  health. 

1.  There  are  to  be  two  or  more  yards,  in 
which  the  offenders  are  to  be  permitted  to 
take  the  air  by  turns,  as  their  health  may 
require :  in  these  yards,  if  proper  employment 
can  be  found,  they  are  also  to  be  permitted 
to  work,  instead  of  working  in  the  house. 

2.  Any  offender  appearing  to  be  sick,  is, 
upon  report  made  by  the  surgeon  or  apothe- 
cary that  his  sickness  is  real,  to  be  ordered 
by  the  governor  to  the  infirmary,  if  his  sick- 
ness be  of  a  nature  to  require  it,  and  entered 
in  a  book  upon  the  sick  list :  and  upon  the 
surgeon  or  apothecary's  report  of  bis  being 
recovered  and  fit  to  work,  he  is  to  be  brought 
back  to  his  lodging-room,  and  put  to  work 
again,  as  far  as  is  consistent  with  his  health. 

Observations,  —  The  number  of  yards  is 
required,  we  see,  to  be  two  at  least :  the  in- 
tention is  manifest  enough,  though  it  is  not 
mentioned:  it  is,  that  the  two  sexes  may, 
in  conformity  to  the  plan  of  separation  marked 
out  in  sections  38  and  41,  have  each  a  yard 
to  themselves. 

As  to  the  purpose  of  airing,  the  best  place 
of  all  is  the  top  of  the  house.  The  air  on 
the  top  of  the  house  is  likely  to  be  purer 
than  the  air  in  any  yards  can  be,  surrounded 
as  such  yards  must  be  by  a  high  wall :  1st, 
such  a  situation  would  be  higher  than  the 
damp  or  the  noxious  effluvia  would  ascend, 
were  the  air  to  remain  unchanged :  2dfy,  be- 
sides this,  the  air,  on  account  of  the  open- 
ness of  the  situation,  would,  in  fact,  be  con- 
tinually renewing,  t  For  this  purpose,  it 
would  be  necessary  the  roof  of  the  house 
should  be  flat,  and  covered  with  lead.  The 
infirmary  might  be  situated  in  the  highest 
story,  so  that  from  thence  to  the  leads  would 


t  Howard,  82,  91. 
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be  but  a  few  steps.  It  is  doubtless  for  these 
or  similar  reasons,  that  a  situation  thus  ele- 
vated is  very  generally  chosen  for  the  infir- 
nuuy  in  foreign  prisons.*  In  order  that  those 
'whose  health  might  require  it,  might  enjoy 
the  benefits  of  air  and  exercise  in  some  de- 
gree, even  in  rainy  weather,  it  would  be  of 
great  use  if  the  building,  or  a  great  part  of  it, 
'were  raised  upon  arcades.  This  Mr.  Howard 
recommends  strongly  for  so  much  of  it  as  is 
occupied  by  lodging-rooms,  on  the  score  of 
security. 

The  expense,  indeed,  of  building  upon 
arches,  and  of  leading,  would  be  very  con- 
siderable ;  but  the  plan  seems  to  be,  not  to 
spare  expense.  The  Conciergerie  at  Paris,f 
the  Dol-huys  at  Amsterdam,^  the  Maison  de 
Force  at  Ghent, |  are  raised  upon  arcades  :§ 
in  the  Bastile  at  Pftris,  the  roof  is  flat  and 
leaded.  I  must  confess,  I  see  not  why  Eng- 
land  should  be  less  able  to  bear  such  an 
expense  than  France,  Holland,  or  Austrian 
Flanders. 

Section  XLVIL  reguUttesthe  appointment, 
powers,  and  salaries  of  the  visitors. 

1.  Each  committee  is  to  appoint  two  visi- 
tors, '*  Justices  of  the  Peace,  or  other  sub- 
stantial householders,"  who  are  to  be  resident 
in  the  district. 

2.  Of  these  visitors,  one  is  to  be  changed 
every  year:  no  one  is  to  continue  for  more 
than  two  successive  years ;  but  any  one,  after 
an  interval  of  two  years,  may  be  again  ap- 
pointed. 

3.  The  visitors  are  to  attend  at  least  once 
in  every  fortnight. 

4.  At  each  attendance  they  are  to  go 
through  the  following  heads  of  duty : 

1 .  To  examine  the  state  of  the  '*  house" 
[buildings.] 

2.  To  see  every  convict. 

3.  To  inspect  the  accounts  of  the  go- 
vernor and  storekeepers. 

4.  To  hear  any  complaints  concerning 
the  behaviour  of  the  officers  and  servants. 

5.  Or  of  the  convicts. 

6.  And  in  general  to  examine  into  the 
conduct  and  management  of  the  house. 

5.  For  these  purposes,  every  visitor  is  em- 
powered to  examine  any  persons  upon  oath. 

6.  They  are  likewis.e  empowered  to  apply 
punishments  or  rewards  as  under-mentioned. 

7.  They  are  from  time  to  time  to  make 
their  reports  to  the  judges,^  as  before,  or  to 
the  committee  of  the  district. 

8.  They  are  to  have  a  gratuity,  if  they 
tbink  proper  to  demand  it,  for  each  attend- 
ance, to  be  settled  by  the  committee,  and 
approved  of  by  the  judges. 

Observations,  —  The  rotation  established 
among  these  officers  is  grounded  upon  ap- 


•  Howard,  82,  91,  m. 

t  Ibid.  82.        

4  fi$ee  Sections 
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II  Ibid.  140.         §  Ibid.  8?. 
11,21,24,36,30. 


proved  principles,  that  are  exemplified  in 
many  other  instances.  If  the  same  two  vi- 
sitors were  to  be  continued  for  life,  the  de- 
gree of  discipline  kept  up  in  the  house  might 
come  to  depend  more  upon  the  notions  and 
temper  of  those  two  persons,  than  upon  set- 
tled rules.  Having  no  emulation  to  animate 
them,  they  might  grow  torpid  and  indifferent : 
they  might  contract  too  dose  an  intimacy 
with  the  governor  and  other  officers,  so  as 
to  be  disposed  to  connive  at  their  negligence 
or  peculation :  they  might  make  what  is  called 
a  job  of  their  office,  looking  upon  the  emo- 
luments of  it  as  an  establuhment  for  life. 
On  the  other  hand,  were  both  visitors  to  go 
out  at  once,  the  fresh  comers  would  for  a 
time  be  new  and  awkward  in  their  office ; 
and  the  fund  of  experience  collected  at  each 
period  would  be  dissipated  by  every  fresh 
appointment.  But  upon  this  plan,  that  fund 
is  continually  accumulating,  and  is  trans- 
mitted entire  through  every  succession.  At 
the  same  time,  by  admitting  the  re-election 
of  a  visitor  after  a  certain  interval,  room  is 
left  for  accepting  the  services  of  such  gen- 
tlemen as,  in  point  of  inclination  and  abiBty, 
may  show  themselves  most  competent  to  the 
office. 

Section  XL VI I L  gives  power  to  the  vi- 
sitors to  suspend  any  officer  or  servant,  ex- 
cept the  governor,  in  case  of  "  corruption, 
or  other  gross  misbehaviour." 

Section  XLIX.  appoints  the  duty  of  the 
task-master. 

1.  He  is  constantly  to  superintend  the 
works  carried  on  by  the  convicts. 

2.  He  is  to  **  take  an  account  of  every 
neglect  of  work  or  other  misbehaviour." 

3.  Also  of  any  instance  of  extraordinary 
diligence  or  good  behaviour. 

4.  He  is  to  make  his  reports  from  time  to 
time  to  the  governor,  who  is  to  cause  them 
to  be  entered  in  a  book  to  be  kept  for  that 
purpose. 

Section  L.  defines  the  powers  of  the  go- 
vernor in  punishing  offences  committed  in 
the  house.  These  are  enumerated  under  the 
following  heads :  — 

1.  Disobedience  of  the  **  orders  of  the 
house." 

2.  Idleness,  negligence,  or  wilful  mis- 
management of  work. 

3.  Assaults,  not  attended  with  any  dan- 
gerous wound  or  bruise,  by  one  convict 
upon  another. 

4.  Indecent  behaviotir. 

5.  Profiine  cursing  and  swearing. 

6.  Absence  from  chap». 

7.  Irreverent  behaviour  at  chapel. 

2.  For  any  of  the  above  offences,  the  go- 
vernor may  punish  by  close  confinement  in  a 
**  cell  or  dungeon,"  for  any  term  not  exceed- 
ing three  days,  and  keeping  the  offender  upon 
bread  and  water  only. 
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3.  ToudriAg  way  of  the  abore  offence*, 
the  governor  may  examine  **  any"  perwnu 
upon  oath. 

Section  LI.  empowers  the  viflitorsandthe 
committee  to  punish  certain  other  instances 
of  had  behaviour  in  a  severer  manner. 

1.  To  the  visitors  power  is  given  to  punish, 
in  any  convict,  the  following  additional  of- 


1.  Abaolute  refusal  to  perform  his 


2.  Wilful  abuse  of  the  materials. 

3.  Attempts  to  escape. 

4.  Assaults  on  any  person  at  large, 
who  happens  to  be  present. 

5.  Assaults  on  any  officer  or  servant 
of  the  house. 

2.  They  are  empowered  also  to  punish  any 
assaults  by  one  convict  upon  another,  that 
may  happen  not  to  have  been  punished  by 
the  governor. 

3.  Also  any  of  the  offences  which  the  go- 
vernor is  authorized  to  punish  in  the  case 
where,  by  reason  of  the  enormity  or  repe- 
tition of  the  offence,  the  punishment  which 
the  governor  is  empowered  to  inflict  of  his 
own  authority,  is  thought  by  him  not  to  be 
sufficient. 

4.  For  any  of  the  above  offences,  the  vi- 
sitors may  punish  by  either 

1.  Moderate  whipping. 

2.  Confinement  upon  bread  and  water 
in  a  dungeon,  for  any  time  not  exceeding 
ten  days. 

3.  Or  both  the  above  punishments  in 
conjunction. 

5.  Concerning  the  above  offences  they  are 
empowered  to  examine  upon  oath,  with  an 
injunction  that  it  be  in  the  presence  of  the 
offender. 

6.  In  the  cases  No.  2  and  3,  «  the  go- 
vernor fliay,  and  he  is  hereby  required -to, 
order  guch  offender  to  the  celU  or  dungeone, — 
and  ie- immediately,'*  or  at  the  next  coming  of 
the  vititort,  to  *'  report  such  offence  to  such 
vieitort ;  who  are  hereby  empowered  and  re- 
quired  to  inquire  and  determine  concerning 
the  tame" 

7.  In  case  of  any  offence  which  the  visitors 
shall  deem  worthy  of  a  greater  punishment 
than  they  are  authorised  to  inflict,  they  shall 
report  the  offence,  with  the  nature  and  cir- 
cumstances of  it,  and  the  name  of  the  offen- 
der, to  the  next  meeting  of  the  committee. 

8.  To  the  committee  power  is  given  to 
punish  offences  thus  reported  to  tibem,  by 
cither 

1.  Moderate  whipping. 

2.  Confinement  upon  bread  and  water 
in  a  dungeon. 

3.  Turning  down  from  a  higher  class 
to  a  lower. 

4.  All  or  any  of  the  above  punish- 
ments in  conjunction. 


9.  **  Jn  case  of  removal  into  a  prior  daaa, 
the  offender  thou,  fiom  the  time  of  making 
such  order  of  removal,  go  through  anch  prior 
class,  and  also  the  subsequent  class  or  classes^ 
in  the  same  manner,  and  for  the  same  time,  an 
under  his  or  her  original  commitment" 

Section  LIL  is  the  converse  of  the  section 
last  preceding:  it  opens  a  door  to  pardon* 
upon  the  ground  of  extraordinary  good  be- 
haviour. 

1.  If  in  any  convict  committed  by  justices 
in  sessions,  the  visitors  "  shall  at  any  time 
observe,  or  be  satis&ctorily  informed  of,  any 
extraordinary  diligence  or  merit,"  and  make 
report  accordingly,  "  the  said  justices"  [shall] 
**  may,  if  they  thmk  proper,  advance  him  into 
a  higher  class." 

2.  When  any  convict  has  been  promoted 
88  above,  the  time  of  his  confinement  is  to 
**  be  computed  as  if  be  or  she  had  regularly 
passed  through  the  prior  class  or  chases." 

8.  With  regard  to  any  convicts  committed 
by  the^  judges,*  whether  originally,  or  upon 
a  pardon  granted  upon  that  condition,  for  a 
certain  term,  the  judges  are,  upon  a  like  re- 
port, to  have  like  power  to  alter  and  shorten 
his  confinement. 

4.  Convicts,  committed  for  life,  may,  upon 
being  reported  to  the  judges  as  aforesaid,  be 
by  them  reported  to  his  Majesty  for  mercy. 

Observations. — This  and  the  two  last  pre- 
ceding sections  bearing  a  dose  relation  to 
one  another,  I  shall  consider  them  together. 
As  to  the  last  of  the  two  paragraphs  I  have 
printed  in  italics,  I  must  confess  I  am  not 
altogether  certain  about  the  sense  of  it.  My 
doubt  is,  whether  a  convict,  upon  his  degnu 
dation  into  a  lower  dass,  is  to  be  punished 
with  respect  to  the  severity  of  his  treatment 
only,  or,  besides  that,  with  respect  to  the 
duration  of  his  confinement.  I  am  inclined 
to  imagine,  both  ways ;  but  this  construction 
seems  not  to  be  absolutely  a  necessary  one. 

A  convict,  suppose,  has  been  committed 
for  three  years.  He  has  served  the  first  year 
of  his  time,  and  half  his  second.  Of  course, 
be  has  been  half  a  year  entered  in  the  second 
dass.  He  now  commits  an  offence  which  the 
committee  think  proper  to  punish  with  de- 
gradation :  he  is  turned  down  into  the  first 
dass.  What  new  u  to  become  of  him  ?  Is 
he  to  stay  two  years  and  a  half  longer,  to 
wit,  one  half  year  more  in  the  first  class,  and 
a  year  in  each  of  the  other  classes,  or  only 
one  year  and  a  half,  that  is,  half  a  year  in 
each  of  the  three  dasses  ?  In  the  first  case, 
it  seems  hardly  proper  to  say,  that  he  has 
gone  through  *'  such  prior  dass,  and  also  the 
subsequent  classes,  in  the  same  manner  and 
for  the  same  time  as  under  his  original  oom« 
mitment;"  for  it  seems  that  he  has  gone 
through  such  prior  dass,  and  also  the  subse- 

*  At  the  Old  Bailey,  or  on  the  circuits. 
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q[iieiit  disfltt  (in  tiM  matt  nMmner,  perhaps, 
bat)  lor  It  bmffer  thne  than  lie  was  to  have 
bad  to  go  through  them  in  under  his  original 
commitment.  Had  there,  however,  been  no 
distinction  in  the  treatment  to  be  given  to 
tbe  respective  classes,  it  must  have  been 
understood  in  this  sense,  as  prolonging  the 
total  time ;  for  the  provision  would  have  had 
nothing  but  the  circumstance  of  time  to  ope- 
rate upon. 

Another  doubt  I  have  respecting  the  clause 
in  section  50,  which  limits  the  time  for  which 
s  governor  is  empowered  to  keep  a  convict 
in  a  dungeon  upon  bread  and  water  to  three 
days.  This  passage  I  know  not  very  well 
how  to  reconcile  to  a  clause  in  section  51. 
In  this  latter  section,  in  case  of  an  offence 
wbidi,  in  the  opinion  of  the  governor,  de» 
serves  a  greater  punishment  than  what  he  is 
himself  authorized  to  inflict,  he  is  directed  to 
report  it  to  the  visitors,  who,  in  sudi  case, 
are  authorised  to  order  the  offender  to  con- 
finement in  a  dungeon,  there  to  be  kept  on 
bread  and  water,  if  that  be  the  mode  of  pu- 
nisbment  they  think  proper  to  adopt,  for  ten 
days.  Thus  fiir,  then,  their  power  extends ; 
to  the  confining  a  man  for  ten  days.  To  the 
governor,  in  the  last  preceding  section,  it  was 
not  thought  proper  to  give  so  great  a  power : 
his  power  was  to  extend  no  farther  than  to 
the  confining  a  man  for  three  days ;  yet  in 
this  same  section,  in  the  case  above  men- 
tioned, where,  by  the  supposition,  he  cannot 
punish  by  confinement  for  more  than  three 
days,  the  governor  is  empowered  and  "  re- 
quired*' to  order  the  convict  to  the  dungeon, 
and  "immediately,  or  the  next  time  the 
visitors  shall  come,*'  report  the  offence  to 
them,  fi>r  them  to  punish  it.  Now,  for  what 
time  the  convict  committed  in  this  manner  to 
a  dungeon  is  to  remain  there,  is  not  expressly 
said :  as  no  time  is  mentioned  for  his  release- 
ment,  it  seems  impossible  to  put  any  other 
construction  upon  the  clause  than  that  he  is 
to  stay  there  till  the  coming  of  the  visitors. 
But  the  visitors  may  not  come  for  a  fort- 
night. *  So  long,  then,  may  a  convict  remain 
in  one  of  these  dungeons  by  the  authority  of 
a  governor.  The  consequence  is,  that  indi- 
rectly a  power  is  given  to  this  officer,  of  in- 
flicting a  punishment  more  than  three  times 
as  great  as  that  which  it  is  thought  proper, 
in  direct  terms,  to  empower  him  to  inflict ; 
and  (as  fiir  as  concerns  this  species  of  punish- 
ment) greater  than  that  which  it  has  been 
thou^t  proper,  in  any  terms,  to  empower 
the  visitors  to  inflict.  On  this  occasion,  no 
mention,  I  observe,  is  made  of  dieting  upon 
bread  and  water :  the  governor  is  simply  re- 
quired to  order  the  offender  to  one  of  the  dun- 
geons. Is  he  then,  or  is  he  not,  in  this  case, 
authorized  to  add  that  hardship  to  the  con- 

•  Sec  Sect.  47. 


fitiement  ?  k  the  dieting  in  this  manner,  or  is 
it  not,  to  be  regarded  aa  an  article  included 
of  course  in  the  regimen  of  a  dungeon  ?  This 
power  of  punishing  an  offender  previously  to 
trial,  is  confined,  1  observe,  to  the  governor: 
it  is  not  given  to  the  visitors. 

The  provision  for  disposing  of  the  convicts 
into  clBSBcs,t  so  as  to  be  liable  to  be  ad- 
vanced or  to  be  degraded,!  seems  an  excel- 
lent expedient  for  strengthening  the  influence 
of  the  several  authorities  to  wluch  it  is  meant 
to  subject  them.  It  seems  extremely  well 
contrived  for  exciting  emulation ;  for  making 
a  standing  and  palpable  distinction  betwixt 
good  and  ill  behaviour,  and  for  keeping  their 
hopes  and  fears  continually  awake.  If  it 
should  be  thought  proper  to  indulge  the  con- 
victs with  a  share  in  the  profit  of  the  la- 
bour,] this  would  afibrd  a  larther  means  of 
adding  to  the  distinction. 

Here  ends  that  part  of  the  bill  which  con- 
cerns the  establishment  of  labour-houses. 
What  foUows  in  the  seven  next  sections  is 
confined  to  the  system  of  labour  to  be  car- 
ried on  upon  rivers.  The  greater  part  of 
them  are  employed  in  re-enacting  so  many 
corresponding  clauses  of  the  present  act.§ 
Concerning  these,  it  will  not  be  necessary  .to 
be  very  particular. 

Section  LIII.  establishes,  in  general  terras, 
the  authority  of  the  superintendents  above 
spoken  of.  ^  It  empowers  them,  upon  the 
delivery  of  any  maie  convict  into  their  cus- 
tody, to  keep  him,  for  the  term  mentioned 
in  his  sentence,  to  hard  labour.  This  hard 
labour  is  to  be  applied  "  either  to  the  raising 
of  sand,  soil,  and  gravel,  or  in  any  other  labo- 
rious service  fi)r  the  benefit  of  the  navigation 
of  the  Thames,  or  of  such  other  navigable 
rivers  or  harbours  as  aforesaid;"**  when  on 
the  Thames,  **  then  at  such  places  only,  and 
subject  to  such  limitations,  as  the  Trinity- 
House  shall  from  time  to  time  prescribe." 

Obtervations.  —  This,  as  to  the  greater 
part  of  it,  is  an  exact  transcript  of  the  latter 
part  of  section  5  of  the  present  act.  f  f 

Section  LIV.  prohibits  superintendents 
lirom  employing  their  convicts  in  delivering 
ballast  to  ships :  it  restricts  the  application 
of  the  labour  to  the  above-mentioneid  olpect 
of  benefiting  the  navigation  of  the  rivers  or 
harbours  in  question ;  except  that  it  permita 
the  employing  them  in  making  or  repairing 
embankments  or  ae»-walls. 


+  See  Sect  43.  ^  See  Sect  61. 

11  See  observations  on  Sect.  23. 

§  The  name  given  to  the  head  person  who  is 
to  nave  the  charge  of  the  convicts  upon  this 
establishment,  is  changed  from  Overseer  (^e 
word  used  in  the  former  act)  to  SuperimtendefiL 

f  See  Sect  32,  S3, 34, 3& 

••See  Sect  32. 

f  f  By  the  present  act^  I  mean  all  along  die 
Stat  16  Geo.  IIL  ch.  43,  being  that  which  is  in 
force  at  the  time  I  wiite^ 
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Obtervations.  —  This  section  is  an  exact 
transcript  of  section  6  of  the  present  act, 
with  the  addition  only  of  the  above  excep- 
tion. As  this  new  kind  of  employment  was 
meant  to  be  permitted,  the  insertion  of  the 
above  exception  for  diat  purpose,  was  no 
more  than  prudent,  at  least,  if  not  absolute- 
ly necessary :  for  the  main  design  in  making 
of  embankments  or  sea-walls  is  to  save  the 
land  from  being  carried  away  or  overflowed ; 
and  it  may  be  of  little  or  no  service  to  the 
navigation.  Mr.  Campbell,  superintendent  of 
the  Thames  convicts,  pursuing  the  spirit  of 
his  instructions  rather  than  the  letter,  has 
already  ventured  to  employ  his  convicts  in 
some  useful  works  on  shore :  perhaps  it  might 
not  be  amiss  to  add  a  retrospective  clause  for 
his  indemnity. 

As  to  the  prohibition  above  mentioned,  no 
reason  for  it  is  given.  I  imagine  the  reason 
to  have  been  the  preventing  that  intercom- 
munication which,  in  such  a  case,  would  have 
been  necessary  between  the  convicts  and  the 
ships'  crews.  It  can  have  nothing  to  do  with 
any  privileges  of  the  Trinity-house ;  not  be- 
ing confined  to  the  Thames,  but  extended  to 
all  rivers  and  harbours  where  convicts  shall 
be  employed. 

Section  LV.  provides  for  the  diet  and  ap- 
parel of  convicts,  under  the  care  of  superin- 
tendents, as  section  40  did  for  those  who  are 
to  be  confined  in  the  labour-houses.  In  point 
of  diet,  it  directs  that  they  be  fed  with  bread, 
and  any  coarse  or  inferior  food,  and  water  or 
small  beer,  as  in  section  40 ;  only  the  word 
*'  wieai**  is  dropped  here  after  the  word  coarse 
(whether  by  accident  or  design  is  more  than 
I  can  determine.)  The  apparel  it  leaves  al- 
together to  the  **  discretion  of  the  superin- 
tendents :"  it  likewise  prohibits  the  supplying 
the  convicts  with  any  other  food,  drink,  or 
clothing,  under  a  penalty  of  not  more  than 
ten  pounds,  nor  less  than  forty  shillings. 

OburvaHons This  section  is  the  same 

as  section  7  of  the  present  act ;  except  with 
regard  to  the  penalty,  which,  by  the  present 
act,  is  not  to  be  more  than  forty  shillings. 

Section  LVL  invests  superintendents  with 
the  power  of  correction.  A  convict  refunng 
to  perform  his  work,  or  "  gvUty  ofmuf  other 
mitbehavUnar  or  disorderbf  conduct,**  may  be 
punished  by  the  superintendent,  by  "  such 
whipping,  or  other  moderate  punishment, 
as  may  be  inflicted  by  law  on  persons  com- 
mitted to  a  house  of  correction  for  hard  la- 
bour." 

Observations —  This  section  is  the  same 
in  every  respect  as  section  8  of  the  pre- 
sent act 

Section  LVII.  provides  a  supply  for  con- 
victs of  this  description,  upon  their  discharge, 
to  the  same  amount  as  section  52  did  for 
the  convicts  in  the  labour -houses.  It  like- 
,  wise  provides  for  the  dbcharge  of  any  oon- 


[§  LV.-LIX, 

vict,  previous  to  the  expiration  of  hia  term, 
upon  a  letter  written,  upon  a  recommenda- 
tion from  the  judges  as  in  section  60,  by  a 
secretary  of  state.  The  sum  of  money,  and 
the  clothing,  it  refers,  in  this  case,  to  the 
determination  of  the  above  judges.* 

Observations This  section  is  the  same, 

in  every  respect,  as  section  9  of  the  pre- 
sent act. 

Section  LVIII.  makes  provision  in  the 
lump  for  the  assbtance,  medical  and  reli- 
gious, to  be  given  to  the  convicts  in  question, 
as  likewise  for  the  burial  of  such  as  may 
chance  to  die,  as  also  for  these  and  all  other 
expenses  attending  the  keeping  of  the  con- 
victs under  the  care  of  such  superintendents. 
These  expenses  it  directs  to  be  annually  laid 
before  the  House  of  Commons,  and  under- 
takes, that,  after  deducting  the  net  profits 
rif  any)  of  the  labour,  they  shall  be  provided 
for  in  the  next  supplies  granted  by  parliament. 
The  chaplains,  surgeons,  and  apothecaries  to 
be  provided,  are  to  be  such  as  "  the  super- 
int«ndent  shall  find  it  expedient,  or  shall  be 
required"  (it  does  not  say  by  whom)  "  from 
time  to  time  to  employ."  The  convicts  are 
to  be  **  6Krte^  in  the  most  commodious  parts 
of  the  shores,  in  or  near  which  they  have  been 
employed,"  and  *'  according  to  the  form  pre- 
scribed by  the  liturgy  of  the  Church  of  Eng- 
land. The  necessary  charges  of  such  fiinerab, 
and  also  of  the  coroners,  who  shall  sit  on  the 
bodies  of  such  convicts,  are  to  be  defiayed  in 
the  manner  above  mentioned.'* 

Section  LIX.  provides,  that  such  chaplains 
shall  read  morning  and  evening  prayer,  and 
preach  a  sermon  bBct  each,  every  Sunday,  as 
also  on  Christmas-day  and  Good  Friday. 

Observations. — These  two  sections  are  so 
many  additions  to  the  present  act.  In  this 
the  whole  business  was  referred  so  entirely 
to  the  discretion  of  the  superintendent,  that 
no  express  provision  was  made  for  either  the 
spiritual  or  medical  assistance,  or  the  burial 
of  the  convicts.  Neither  was  any  provision 
made  for  the  coroner's  fees;  whereby  that 
expense  (which  was  not  altogether  a  trifling 
one)  falls  solely  as  yet  upon  the  counties 
bordering  that  part  of  the  Thames  they  are 
employed  upon ;  that  is,  upon  the  counties  of 
Kent  and  Essex,  one  or  both  of  them.  These 
omissions  are  supplied  in  the  bill  before,  as 
it  was  highly  requisite  they  should  be. 

In  the  meantime,  they  have  been  volun- 
tarily  supplied  by  the  attention  of  Mr.  Camp- 
bell,  the  present  superintendent.  A  surgeon 
of  a  battalion  attends  the  convicts  once  a-day ; 
and  the  surgeon-general  of  the  artillery  visits 
them  once  a^week.  A  clergyman,  sent  by  the 
Countess  of  Huntingdon,  gives  them  the  as- 
sistances belonging  to  his  profession,  without 
any  gratuity  from  Mr.  Campbell,  or  any  ex- 


•  See  Sections  II,  21,  24, 28, 30, 47,  52. 
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>  totheestabliBhrnent.  Not  content  with 
performing  the  ordinary  duty  in  the  manner 
provided  for  in  the  biU,  he  is  assiduous  in 
giving  them  the  benefit  of  his  instructions 
by  every  means,  and  at  every  opportunity  in 
his  power.  He  has  distributed  Bibles  among 
them ;  and  has  endeavoured  to  direct  their 
attention  to  the  sacred  writings,  by  giving 
them  rewards  for  performing  little  exercises 
proposed  to  them  as  tests  of  their  proficiency. 

The  loose  and  general  way  in  which  these 
and  otiier  exigencies  are  provided  for,  with 
respect  to  convicts  of  the  description  now 
before  us,  especially  when  compared  with 
the  strict  and  minute  attention  paid  to  the 
regimen  of  the  labour-houses,  are  strong  tes- 
timonies of  the  extraordinary  confidence  re- 
posed in  the  present  superintendent.  I  have 
never  heard  of  any  fiict  so  much  as  surmised, 
that  afforded  the  least  reason  for  deeming 
that  confidence  misplaced,  and  1  have  much 
reason  for  entertaiimig  a  contrary  opinion ; 
yet  I  should  be  sorry  to  see  the  merit  of  this 
individual  officer  made  an  argument  for  en- 
tailing powers  so  unlimited  upon  what  person 
soever  may  chance  at  any  time  hereafter  to 
bear  his  office.  The  establishment  upon  the 
Thames  has  been  acknowledged  to  be  in- 
tended but  as  a  measure  of  experiment ;  it  is 
to  be  hoped,  therefore,  that  when  the  effect 
of  the  regimen  prescribed  for  the  hard-labour 
houses  has  been  approved  by  experience,  it 
will  be  extended  to  the  establishments  upon 
rivers.  Jeahusy,  not  confidence,  is  the  cha- 
racteristic of  wise  laws. 

Section  LX.  enjoins  the  governors  and 
superintendents  to  make  returns  of  the  state 
of  the  convicts  under  their  care.  These  re- 
turns are  to  contain  the  following  particu- 
lars:— 

1.  The  name  of  each  convict  commit- 
ted to  their  custody. 

2.  His  offence. 

3.  His  sentence. 

4.  His  state  of  body. 

5.  His  behaviour  while  in  custody. 
They  are  also  to  exhibit  the  names  of  all 

such  convicts,  as,  since  the  last  return,  have 
passed  out  of  their  custody,  whether 

1.  By  death. 

2.  By  escape. 

3.  By  releasement,  whether  by  order 
of  a  Secretary  of  State  or  otherwise. 

For  the  purpose  of  making  these  returns, 
regular  boohs  are  to  be  kept  by  the  persons 
who  are  respectively  to  make  them. 

They  are  to  be  made  by  the  superintendent 
of  the  Thames  convicts  to  the  King's  Bench, 
the  first  day  of  every  term ;  by  the  governors 
of  labour -houses,  and  the  superintendents  of 
any  other  work,  to  the  judges,  as  before,* 
at  each  assize ;  to  the  justices  of  the  peace 

•  See  Sections  11, 81, 24, 86,3a  47,  62. 


for  every  eountyand  division  within  the  dis- 
trict, at  the  two  sessions  holden  next  after 
Easter  and  Michaelmas. 

They  are  to  be  made  upon  oath,  to  be  ad- 
ministered to  them  by  the  respective  courts. 

Observations The  ordering  these  returns 

is  a  measure  of  excellent  use  in  furnishing 
data  for  the  legislator  to  go  to  work  upon. 
They  will  form  altogether  a  kind  of  poii- 
tieal  barometer,  by  which  the  effect  of  every 
legislative  operation  relative  to  the  subject, 
may  be  indicated  and  made  palpable.  It  is 
not  till  lately  that  legislators  have  thought 
of  providing  themselves  with  these  neces- 
sary documents.  They  mav  be  compared  to 
the  bills  of  mortality  pubhshed  annually  in 
London ;  indicating  the  moral  health  of  the 
community  (but  a  little  more  accurately, 
it  is  to  be  hoped,)  as  these  latter  do  the 
physical. 

It  would  tend  still  fiuther  to  forward  the 
good  purposes  of  this  measure,  if  the  returns, 
as  soon  as  filed,  were  to  be  made  public,  by 
being  printed  in  the  Gazette,  and  in  the  local 
newspapers.  They  might  also  be  collected 
once  R-year,  and  published  all  together  in  a 
bookt 

Section  I^XI.  provides  a  penalty  for  es- 
capes. This  penalty,  if  the  convict  had  been 
orderM  to  hard  lahour  in  lieu  of  capital  pu- 
nishment, is  death  :  if  in  heu  of  transporta- 
tion, in  the  first  instance,  an  addition  of  three 
years  to  his  term  of  servitude ;  in  the  second 
instance,  death. 

Observations I  cannot  help  entertaining 

some  doubts  of  the  expediency  of  capitid 
punishment  in  case  of  escapes.  Punishments 
that  a  man  has  occasion  to  choose  out  of,  should 
be  commensurable.  That  which  is  meant  to 
appear  the  greater,  should  either  be  altogether 
of  the  same  kind,  or  include  one  that  is  of 
the  same  kind  with  the  lesser  ;^otherwise, 
the  danger  always  is,  considering  the  variety 
of  men's  circumstances  and  tempers,  lest  the 
punishment  which  appears  the  greater  to 
the  legislator  and  the  judge,  as  being  in  ge- 
neral the  greater,  shoidd  appear  the  lesser  to 
the  delinquent.  On  the  other  hand,  you  may 
be  sure  of  making  your  punishment  appear 
the  greater  to  the  delinquent,  when,  keeping 
to  the  same  species,  you  can  either  increase 
it  in  degree,  or  add  a  punishment  of  another 
species.     A  fine  may  to  one  man  be  worse 


+  A  few  veari  ago,  I  began  sketching  out  a 
pUm  for  a  collection  of  documents  of  this  kind, 
to  be  published  by  authority,  under  the  name  of 
bills  of  delinquency,  with  analogy  to  the  hills  of 
mortality  above  spoken  of:  but  the  despair  m 
seeing  anything  of  that  sort  carried  into  execu- 
tion, soon  occasioned  me  to  abandon  it  My  idea 
was  to  extend  it  to  all  persons  convicted  on  cri- 
minal prosecutions.  Indeed,  if  the  result  of  all 
law  proceedings  in  general  were  digested  into 
tables,  it  might  fiimisn  useful  matter  for  a  variety 
of  political  specttlatiotts. 
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than  imprisoninent ;  imprlsoximent  may  to 
another  man  be  wone  than  a  fine :  bat  a  fine 
of  twenty  pounds  must  to  every  man  be  worse 
than  a  fine  of  ten  pounds ;  imprisonment  for 
six  months,  than  imprisonment  for  three :  so 
also  must  imprisonment,  though  it  were  but 
for  a  day,  added  to  a  fine  of  ten  pounds,  than 
a  fine  of  ten  pounds  by  itself. 

In  the  present  instance,  it  may  very  well 
happen,  that  a  convict  may  even  prefer  cer- 
tain death  to  his  situation  in  a  labour-house 
or  on  board  a  lighter :  in  such  case,  the  pu- 
nishment of  death,  it  u  plain,  can  have  no 
hold  on  him.  What  is  still  more  likely  to 
happen  is,  that  although  he  would  not  prefer 
eertam  death  to  such  a  situation,  he  would  yet 
prefer  such  a  chance  of  death  as  he  appears 
likely  to  be  liable  to,  after  having  effected 
liis  escape.  I  say,  after  kavuig  effected  it: 
for  the  attempt,  I  observe,  u  not  made  pumsh- 
«ble  in  this  manner. 

It  may  be  objected  in  the  first  case,  that 
if  death  were  preferable  in  his  eyes  to  servi- 
tude, he  would  inflict  it  on  himself.  But  the 
inference  is  not  just.  He  may  be  restrained 
by  the  dread  of  future  punishment ;  or  by 
that  timidity  which,  though  it  might  suffer 
him  to  put  himself  in  the  way  of  dying  at  a 
somewhat  distant  and  uncertain  period  by 
the  hand  of  another,  would  not  suffer  him, 
when  the  time  came,  to  employ  his  own.  In 
either  of  these  oaaes,  capital  punishment,  so 
&r  from  acting  as  a  preventative,  may  ope- 
rate as  an  inducement. 

In  CMea  of  escape,  little,  it  should  seem, 
is  to  he  done  in  the  way  of  restraint,  by  means 
that  apply  only  to  the  mind :  physical  ob- 
etades  are  the  only  ones  to  he  depended  on. 
To  the  catalogue  of  these,  large  additions 
and  improvements  have  been  made,  and  still 
more,  as  I  have  ventured  to  suggest,  might 
he  made,  if  necessary,  by  the  present  bilL 
The  degree  of  security  which  these  promise 
to  afford,  seems  to  be  quite  sufficient,  withr 
out  having  recourse  to  capital  punishment. 
This  will  save  the  unpopidarity  of  inflicting 
a  punishment  so  harsh,  for  an  offence  so  na- 
tural 

In  preference  to  capital  punishment,  I 
would  rather  be  for  applying  hard  labour  for 
life.  Such  a  punishment  is  already  admitted 
ofbythisbilL* 

Section  LXIL  inflicts  penalties  on  such 
persons  as  may  be  instrumental  to  escapes. 

1.  Any  persons  rescuing  such  a  convict, 
either  horn  the  place  of  lus  confinement,  or 
from  the  custody  of  any  who  are  conveying 
him  to  it,  or  assisting  in  such  rescue,  are  to 
suffer  as  for  rescuing  a  felon,  after  judgment, 
from  a  gaoler. 

2.  Any  persons  who,  by  supplying  arms, 
or  instruments  of  disguise,  or  otherwise,  assist 

•  See  Sect  62. 


a  convict  in  escaping,  or  attempting  to  escape, 
are  to  suffer  as  for  felony. 

3.  Persons  who,  having  the  custody  of 
such  a  convict,  or  being  employed  by  one 
that  has,  permit  him  to  escape,  if  vohaUariljf, 
are  also  to  suffer  as  for  felony. 

4.  If  negligent^,  are  to  be  deemed  guUty 
of  a  misdemeanor,  and  are  to  be  liable  to.  a 
fine  not  exceeding  ten  pounds,  or  to  impri- 
sonment for  not  more  than  six  months,  or 
to  both. 

Obtervatioiu,  —  The  punishment  here  ap- 
pointed for  negligently  permitting  an  escape, 
is,  I  fear,  liable  to  be  too  small ;  especiailly 
considering,  that  a  wilful  permission  of  this 
sort  may  frequently,  for  want  of  direct  proof^ 
be  no  otherwise  punishable  than  as  an  act  of 
negligence.  If  a  convict  of  this  stamp  be  a 
man  of  substance,  as  may  sometimes  happen, 
he  may  be  very  well  able  to  give  an  under- 
keeper  such  a  reward  for  his  connivance  as 
may  very  well  indemnify  him  against  the 
chance  of  losing  ten  pounds,  and  suffering 
even  a  six  months'  imprisonment.  What  is 
remarkable,  this  punishment  is  no  greater 
than  that  which,  in  another  part  of  this  biU,t 
is  appointed  for  the  trivial  offence  of  supply- 
ing a  convict  with  prohibited  meat  or  drink. 
Instead,  therefore,  of  saying  that  it  should 
not  be  more  than  the  quantum  specified,  I 
would  rather  say  that  it  should  not  be  leas. 
At  any  rate,  it  should  contain  some  impri- 
sonment ;  for,  against  imprisonment,  a  man 
cannot  be  so  completely  indemnified  as  against 
fine. 

I  see  no  punishment  for  the  attempt  to 
rescue,  or  the  assisting  in  such  attempt :  yet 
the  attempt  to  rescue  is  an  offence  as  much 
more  atrocious  than  the  assisting  in  a  quiet 
attempt  to  escape,  as  robbery  is  than  simple 
theft. 

What  is  the  use  of  describing  the  punish- 
ment of  a  rescuer  in  a  round-about  way  by 
reference  ?  why  not  make  it  felony  at  once  ? 
The  standing  punishment  for  the  rescuing  of 
a  felon  (meaning  a  simple  felon)  is  no  more 
than  simple  felony.  It  ought,  however,  to 
be  greater,  or  else  the  assisting  in  a  quiet 
attempt  to  escape  ought  to  be  less :  other- 
wise  the  offender  has  nothing  to  determine  his 
choice  in  favour  of  an  offence  less  mischievous, 
in  preference  to  an  offence  more  mischievous. 

I  take  for  granted  it  could  never  have  been 
the  intention  that,  under  this  clause,  the 
rescuer  of  a  capital  felon  pardoned  on  condi- 
tion, should  suffer  capitally. 

Section  LXIIL  is  calculated  to  fiualitate 
the  prosecution  of  persons  concerned  in  es- 


1.  Ckmvicts  escaping  may  be  tried  in  the 
county  in  which  they  are  retaken. 

2.  lu  a  proeectttion  for  an  escape  or  rescue, 

t  Sections  41, 66. 
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or  attempt  to  escape  or  rescue,  either  i^fuast 
the  convict  himself,  or  any  person  assisting 
him,  the  certificate  above  mentioned  (after 
proof  made  that  the  culprit  is  the  same  that 
was  delivered  with  such  certificate}  is  to  be 
deemed  conclusive  evidence  of  bis  being  the 
person  who  was  ordered  to  the  confinement 
therein  mentioned. 

ObservatiomB.  —  To  show  the  beneficial 
effects  of  these  provisions,  in  saving  useless 
troable,  the  way  would  be  to  state  and  ex- 
plain the  several  rules  of  law  which  they 
dispense  with ;  but  this  u  a  piece  of  infor- 
mation that  would  not  be  very  interesting 
to  readers  at  large,  and  lawyers  have  no  need 
of  it. 

Section  LXIV.  appoints  the  mode  of  pro- 
cedure for  the  recovery  of  the  pecuniary 
penalties  inflicted  by  this  bill,  when  no  par- 
ticular method  is  prescribed.*  It  is  to  be 
summary,  before  two  justices  of  the  peace: 
the  imprisonment,  in  case  of  fiulure,  is  to  be 
for  not  less  than  one  month,  nor  more  than 
six.  The  other  provisions  are  what  are  usu- 
ally inserted  in  cases  of  summary  procedure. 

Section  LX  V.  is  another  provision  of  pro- 
cedure, dispensing,  for  the  purposes  of  this 
act,  with  the  general  rule  of  law,  that  judges 
must  be  in  the  jurisdiction  far  which  they 
are  doing  business.  It  sometimes  happens, 
that  the  court-house  for  a  town  that  is  a 
county  of  itself,  is  the  court-house  for  the 
county  at  large,  but  the  judges'  lodgings  are 
not  situate  in  both.  It  therefore  declares, 
that,  for  the  above  purposes,  they  shall  be 
**  construed  and  taken  to  be  situate  in  both" 

Obatrvaiions.  —  Here  the  hand  of  the  law- 
yer is  visible:  a  plain  man  would  have  con- 
tented himself  with  saying,  that  a  judge  of 
the  description  in  question  might  do  such 
business  as  might  be  done  at  his  lodgings,  for 
any  county,  although  he  were  in  an  adjacent 
one.  But  there  never  was  yet  a  lawyer,  who, 
when  either  would  equally  well  serve  the 
turn,  did  not  prefer  a  fidae  account  to  the  true 
one.  The  old  maxim,  which,  to  another  man 
would  seem  inflexible,  "  nothing  can  be  in 
two  places  at  once,**  bows  down  before  him. 
These  paradoxes  are  a  kind  of  professional 
wit,  which  is  altogether  innocent  in  the  in- 
tention, though  not  altogether  harmless  in 
its  effects.  This  is  no  reflection  on  the  au- 
thor :  it  is  only  attributing  to  him,  in  common 
with  every  body,  what  nobody  is  ashamed  o£ 

Section  LXVL  allows  persons  prosecuted 
for  anything  done  in  pursuance  of  this  bill, 
to  plead  the  general  issue :  if  the  suit  termi- 
nate in  their  fiivour,  gives  them  treble  costs ; 
if  against  them,  and  by  verdict,  exempts  them 
from  costs,  unless  the  judge  certify  his  ap- 
probation of  the  verdict. 


*  See  Sections  40,  Aft.  See  also  Sections  18, 
41,  oS,  where  other  modes  of  procedure  seem  to 
beintended« 


Section  LXVIL  limits  the  place  and  time 
of  sueh  a  prosecution.  The  jurisdiction  is 
to  be  that  wherein  the  act  was  done;  the 
time,  within  six  months  of  it. 

Section  LX  VIII.  andlsst,  repeals  the  pre- 
sent act,  except  with  regard  to  such  offenders 
whose  terms  are  unexpired. 

Observatimu Perhaps  the  simpler,  and 

more  commodious  way,  would  be  to  take  a 
section  by  itself^  for  giving  the  requisite  con- 
tinuance to  the  above  terms,  and  doing  what 
else  is  necessary  (for  I  suspect  that  more  may 
be  necessary)  to  prevent  the  unintended  con* 
sequences  of  such  a  repeal ;  and  then,  in  an* 
other  section,  to  repeal  the  act  simply  and 
absolutely. 

Some  hundred  years  hence,  when  concise- 
ness shall  be  deemed  preferable  to  prolixity, 
and  the  parliamentary  style  shall  have  been 
divested  of  all  those  peculiarities  which  dis- 
tinguish it,  to  its  disadvantage,  from  that  of 
common  conversation,  the  formulary  for  that 
purpose  may  be  as  follows:  — 
The  Act  16  Ge&rpe  III,  c,  43.  stmuU  rtpeeUd. 

The  Act  16  George  IIL  may  be  repealed, 
but  the  memory  of  the  proposer  of  it  will 
survive. 


SUPPLEMENTAL  HINTS  AND 
OBSERVATIONS. 

Thb  following  observations,  though  they 
connect  with  tiie  subject  of  Section  1,  could 
not  well  have  been  introduced  previously  to 
Sections  30,  43,  and  52. 

Besides  those  stated  under  Section  1,  a 
fiuther  advantage  which  the  punishment  pro^ 
posed  to  be  established  in  the  labour-houses 
has  over  transportation,  is  that  of  superior 
divisibility:  by  which  means  the  quantity  of 
it  is  capable  of  being  proportioned  with  greater 
nicety,  to  the  different  degrees  of  malignity 
in  different  offences.  The  punishment  of 
hard  labour  is  divisible  in  point  of  imtentitf 
SB  well  as  of  dMrotion;  and  a  division  of  it  in 
the  former  of  these  ways  u  actually  directed 
to  be  made  uk  section  43.  That  of  transpor* 
tation  is  divisible  no  otherwise  than  in  point 
of  duration.  In  this  point  it  is,  in  its  own 
nature,  indeed,  incapable  of  being  divided  to 
as  great  a  degree  of  nicety  as  hard  labour  is. 
Very  little  advantage,  however,  of  this  pro- 
perty of  it,  has  been  made  in  practice.  I  am 
not  certain  whether  there  may  not  have  been 
a  few  instances  in  which  convicts  have  been 
transported  for  as  short  a  time  as  three  years ; 
but  in  general,  the  only  terms  in  use  have 
been  for  seven  years,  for  fourteen  years,  and 
for  life.  In  the  duration  of  the  confinement 
in  the  hard-labour  houses,  as  many  different 
periods  are  allowed  on  one  occasion  or  an- 
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other,  as  may  be  marked  out  between  one 
year  and  seven  years.  I  cannot  see,  however, 
why  even  a  greater  latitude  than  this  should 
not  be  admitted  of,  especially  on  the  side  of 
diminution ;  in  other  words,  why  a  shorter 
time  than  a  year  should  in  no  case  be  allowed. 
One  should  think,  that  for  many  of  the  of- 
fences that  are  punishable  by  transportation, 
a  less  term  than  one  year,  and  for  petty  lar- 
ceny, a  less  term  than  two  years  (the  terms 
respectively  allowed  of,)  might  suffice.  But 
on  this  head  I  shall  insist  no  farther,  as  it 
would  lead  me  from  the  particular  object  of 
the  proposed  bill,  to  discussions  that  belong 
to  a  general  survey  of  criminal  jurispru- 
dence. 

Another  point  in  which  the  punishment 
proposed  by  the  bill,  has  the  advantage  of 
transportation,  is  that  of  being  in  the  way  of 
being  remitted  at  any  time,  on  the  ground  of 
merits  displayed  subsequently  to  the  offence. 
Provision,  we  may  remember,  is  made  for 
that  purpose  in  section  52.  But  a  convict 
who  is  ti7|nsported,  though  he  be  not  out  of 
the  reach  of  pardon,  is  out  of  all  hope  of  par- 
don on  that  ground,  since  he  lies  out  of  the 
reach  of  all  observation  which  could  dictate 
the  expediencv  of  such  indulgence. 

The  followmg  hints  connect,  in  some  mea- 
sure, with  the  subject  of  section  13,  and  with 
a  principle  adopted  in  section  40. 
r '  A  suitable  motto  over  the  doors  of  these 
houses  might  have  many  good  effects.  It 
might  contribute  to  inculcate  the  justice,  to 
augment  the  terror,  and  to  spread  the  noto- 
riety of  this  plan  of  punishment. 

The  following  sentence  might,  perhaps, 
answer  the  purpose : — **  Had  they  been  indue- 
trioue  when  free,  they  need  not  have  drudged 
here  Hhe  Blaues" 

Or  this, — **  Violence  and  knavery 

Are  the  roads  to  slavery." 
The  latter  is  that  which  I  should  prefer,  on 
many  accounts.  It  is  more  expressive,  indi- 
cating more  particularly  the  kind  of  misbeha^ 
viour  that  was  the  cause  of  their  punishment ; 
and  the  proverbial  turn  of  it,  together  with 
the  jingle,  will  render  it  more  apt  to  be  cir- 
culated and  remembered  by  the  people.  Vio- 
lence respects  those  who  may  be  committed 
upon  a  pardon  for  robbery,  or  those  who  may 
have  been  conunitted  in  any  way  for  mali- 
dous  mischief;  knavery,  the  common  run  of 
thieves  and  sharpers.  Eraudulent  and  forcible, 
is  a  division  that  runs  ia  a  manner  through 
the  wMe  catalogue  of  offences  against  the 
police. 

The  efficacy  of  this  motto  might  be  still 
fitfther  assisted  by  a  device.  Over  the  door 
there  might  likewise  be  a  bas-relief,  or  a 
painting,  exhibiting  a  wolf  and  a  fox  yoked 
together  to  a  heavy  cart,  and  a  driver  whip- 
ping them:  the  wolf  as  an  emblem  of  vio- 
lence and  mischief;  the  fox  of  knavery.     In 


the  back  ground  might  be  a  troop  of  wolves 
ravaging  a  flock  of  sheep,  and  a  fox  watcfaiog 
a  hen-roost. 

Bas-reliefs,  if  made  in  artificial  stone,  might 
be  cast,  a  number  of  them  in  the  same  mould, 
and  be  the  same  for  all  the  labour-houses. 

Should  it  be  thought  an  improvement,  a 
monkey,  as  being  more  peculiarly  the  emblem 
of  wanton  mis<£lef,  might  be  added  to  the 
above  train.  Among  the  offences  which  it  is 
proposed  should  be  punishable  in  thu  manner, 
are  many  that  come  under  the  denomination 
of  malicious  mischief.  In  this  case,  the  in- 
scription, instead  of  '*  Violence  and  knavery,'* 
had  need  to  be,  *'  Mischief,  rapine,  knavery,'* 
The  danger  is,  lest  the  addition  of  an  ani- 
mal, whose  manners  are  calculated  more  con- 
stantly to  excite  merriment  by  their  drollery, 
than  displeasure  by  their  mischievousness, 
should  give  such  a  cast  of  ridicule  to  the 
whole  contrivance,  as  should  counteract  the 
design  of  it. 

The  device  adopted  in  the  house  of  cor- 
rection at  Mentz,  and  other  foreign  prisons, 
according  to  the  account  given  of  it  by  Mr. 
Howard,  *  does  not  seem  so  well  imagined  as 
it  voifgbt  be.  It  consists  of  a  waggon  drawn 
by  two  stags,  two  lions,  and  two  wild  boars ; 
and  the  purport  of  the  inscription  is,  that 
"  if  wild  beasts  can  be  tamed  to  the  yoke, 
we  should  not  despair  of  reclaiming  irregular 
men."  The  equipage  here  represented,  has 
nothing  in  it  that  is  very  characteristic  of  the 
persons  whose  conditions  it  is  meant  to  alle- 
gorize ;  and  there  seems  to  be  something 
awkward  in  making  the  hopes  of  succeeding, 
with  regard  to  men,  rest,  as  it  were,  upon 
no  better  footing  than  the  success  of  the  con- 
trivance there  imagined  respecting  brutes.  I 
have  read  of  hogs  being  now  and  then  em- 
ployed in  some  parts  of  France  to  help  to 
draw  a  plough.  We  have  read  of  gods  and 
goddesses,  and  now  and  then,  perhaps,  a  Ro- 
man general  in  his  triumph,  who  have  beoi 
drawn  by  lions ;  but  I  never  heard  yet  of  m 
stag's  being  yoked  to  a  waggon,  either  as  a 
truth,  or  in  the  way  of  fiible ;  much  less  ap- 
pearance is  there  of  its  being  acknowledged 
for  a  known  truth  that  waggons  may  be  made 
to  draw  with  a  team  composed  of  atags,  and 
boars,  and  lions. 

Let  me  not  be  accused  of  trifling:  those 
who  know  mankind,  know  to  what  a  degree 
the  imaginadon  of  the  multitude  is  liable  to 
be  influenced  by  .drcumstanoes  as  trivial  as 
these. 

With  regard  to  the  site  of  the  building,  f 
might  it  not  be  a  proper  direction  to  give, 
that  care  should  be  taken  to  have  such  a 
quantity  of  ground  all  around  the  buil<ting 
included  in  the  purchase,  as  might  prevent 
any  houses  from  being  built  within  such  a 


•  P.  108. 
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number  of  yards  distance  ?  An  establishment 
of  this  sort  might,  in  some  wav  or  other, 
afford  inducements  to  people  of  the  lower 
classes  to  settle  near  it.  But  the  near  vid- 
nity  of  any  house  might  be  productive  of  se- 
ven! bad  effects ;  it  might  fiunlitate  escapes ; 
it  would  take  away  from  the  sequestrated 
appearance  of  the  scene ;  it  would  put  the 
convicts  and  their  neighbours  into  the  way 
of  engaging  in  conversations  which  might  be 
of  prejudice  to  both. 

Witii  regard  to  such  convicts  as  it  may  be 
thought  expedient  to  put  to  works  of  the  se- 
dentary kind,  it  might  be  of  use,  on  the  score 
of  economy,  if  sudi  of  them  as  have  a  trade 
of  thdr  own  that  can  be  carried  on  in  the 
house,  should  be  permitted  to  work  at  that 
trade,  in  preference  to  another.  Hatters, 
stocking-weavers,  tailors,  shoemakers,  and 
many  other  handicrafts,  might  carry  on  their 
trades  in  such  a  situation,  nearly  as  well  as 
anywhere  else ;  so  it  were  in  the  wholesale 
way,  and  not  for  particular  employers.  The 
trades  tiiat  will  be  set  up  in  the  house  for 
the  instruction  of  the  convicts  will  hardly  be 
of  the  most  lucrative  land ;  and  if  they  were, 
it  csn  hardly  be  expected  that  a  man  should 


earn  as  much  at  a  trade  that  is  new  to  him, 
as  at  one  he  has  been  bred  up  to.  The  dif- 
ference MTOuld  be  so  much  loss  to  the  public 
during  the  time  a  convict  continues  in  the 
labour-house.  But  it  might,  besides  that, 
be  a  loss  to  him,  and  through  him  to  the 
public,  for  the  remainder  of  his  life :  if  his 
confinement  has  been  long,  he  may  have  lost, 
by  the  time  it  is  over,  a  great  part  of  his  skill. 
In  the  compass  of  a  few  years,  a  course  of 
hard  labour  may  have  irrecoverably  deprived 
a  man  of  that  pliancy  of  muscle  and  nicety 
of  touch  that  is  necessary  in  some  trades. 

The  convicts  who  come  within  the  view 
of  this  institution  may  be  distinguished  into 
two  classes :  the  one  consisting  of  malefac- 
tors by  profession,  who  possess  no  honest 
talent;  the  other  of  persons  of  different 
trades  and  employments,  who  have  subjected 
themselves  to  the  censure  of  the  laws  by  an 
occasional  deviation  from  integrity.  The  first 
cannot  but  be  benefited  by  the  institution  in 
pc»nt  of  talent,  as  well  as  in  other  respects ; 
the  others,  howsoever  benefited  in  other  re- 
spects, may,  in  many  teses,  be  sufferers  in 
point  of  talent,  if  their  industry  be  forced  out 
of  its  old  diannels 
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Suffolk 

2 
2 
2 

1 
2 

3 

1 
3 

7 
9 
4 
2 
3 

15 
2 

14 

75 

VIII. 

IX. 
X. 

§H  Is*. 

0g2c/. 
3d. 

Durham  .  . 

Lancaster  .  . 
York  .  .  .    'l 

Cumberland .  .   . 

Durham 

Northumberland 
Berwick    .... 
Newcastle    .   .  . 
Westmoreland  .   . 

Lancashire  .   .  . 

Yorkshire.   .   .   . 

York 

Kingston   .... 

2 
2 
2 

(*) 

1 

5 

(/)6 

1 

5 
6 

(c)5 

<f 

26 

30 
3 
2 

78 

M 

Js)  Vis.  for  each  of  its  Parity  one; 
b]  The  town  of  Berwick  Is  specified  in  §  A,  p.  7  of  thebilli  among  the  jarisdiedons  comprised 
lun  the  northern  circuit :  but  no  committee-justices  are  allowed  to  it  in  §  6L 
{e\  The  aTCiage  number  of  oonvictt  for  Berwick  is  computed  in  die  lump  with  the  number  for 
Noruiumbeilaiiai 

{i)  No  number  of^oonvicts  is  stated  for  Newcastle  in  the  bill :  in  the  table  annexed  to  the  bill 
itissti 


stated  at^ve.    This  makes  a  difference  oiJJUem  in  the  number  to  be  provided  for. 
e)  The  number  in  the  table  is  66.    See  note  (^ 
Vii.  for  eadi  Riding,  two. 
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TABLE  referred  to  in  Sections  3,  5,  6,  9,  fc  II. 


I. 

IL 

IIL 

IV. 

V. 

VL 

VIL 

VIH. 

No.  or 

ObtiieCa. 

Dhtrictoln 

CMbClKUlt. 

FlaeeorMflrtioc 
inoMhDittriet. 

CoontiM  in  each 
Dirtrict. 

Justiea 
for  each 
County. 

CodtU^ 
ma  Your  1 
in«Mh 
County. 

CooTkUto 

M  pfovklcd 

fbrinMch 

Dlrtrict 

Sum*  to  IM 
allotted  to 

each 
Oounty.(0 

XL 

XIL 
XIIL 

r 

(A      2d, 

s 

Q 
pes 

O 

Oxfoni.  .    1 
Gloucester   • 

Worcester 

Berkshire   .... 
Oxfordshire  .  .   . 

Gloucester  .    .    . 
Herefordshire   .   . 
Monmouthshire  . 

Shropshire     .    .   . 
Staffordshire    .   . 
Litchfield  .... 
Worcestershire    . 
Worcester.  .   .   . 

3 
3 

2 

1 
2 
2 

2 
2 

1 
2 

I 

13 
10 

22 
3 

8 
8 

16 
15 

1 
10 

3 

.123 
135 

XIV.  g     1,*. 

p 

XV.  g      2d. 

i 

XVL    ^      Sd, 

1 

Exeter  .  . 

Salisbury  .  • 
WeUs  ...  1 

Cornwall .... 
Devonshire   .   .   . 
Exeter 

Poole    ..... 
Hampshire  .... 
Southampton  .   . 
Wiltshire  .... 

Somersetshire  .  . 
Bristol 

3 
3 

1 

2 

I 
2 

1 
2 

4 
2 

12 
22 

1 

10 

I 
19 

1 
14 

25 
17 

135 

XVIL 
XVIIL 

London  .  .  . 
London,  &c. 

London    .... 
Middlesex  .... 

5 
5 

107 
296 

321 

888 

XIX. 

WELSH 

DIS- 
TRICT. 

(9) 

Chester  .  . 

Cheshire  .... 

Welsh  Counties  ) 

at  large  (h)      J 

Carmarthen  (I)   , 

3 
12 

1 

16 

.48     . 

Total  of  the  Convicts  for  all  the  Districts  .  .  . 

955(A) 

2865  (A^ 

{g)  The  county  of  the  dtj  of  Chester  is,  in  §  3,  p.  5  of  the  bill,  amon^  the  jurisdictions  included 
in  the  oompuution  of  the  number  of  convicts  for  the  Welsh  district:  it  is  also  specified  in  §  5. 
n.  6,  amongthe  jurisdictions  comprised  within  that  district :  but  no  oommittee-justioes  are  allowed 
It  bv  §  6w  The  county  of  the  town  of  Haverford-west  is,  in  §  3,  p.  5,  included  in  the  compuution 
of  tiie  avora^  number  of  convicts  for  the  Welsh  district :  but  it  is  not  specified  in  §  5,  p.  6,  among 
the  jurisdictions  comprised  within  that  district ;  nor  are  any  committee-justices  allowed  to  it  in 

ih)  Vis.  for  each,  one. 

(i)  Blanks  are  left  for  these  in  the  bill :  a  column  is  here  allotted  to  them  for  the  oonTenience 
of  any  one  who  may  choose  to  fill  up  the  blanks  with  a  pen,  when  those  in  the  bill  are  filled  up. 

ik)  But  see  note  (i), 

(0  Carmarthen  is  among  the  jurisdictions  included,  &c.  see  note  {g) :  but  no  committee.Jus- 
tioes  aie  allowed  it. 
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PANOPTICON, 


OB. 


THE  INSPECTION-HOUSE,  &C. 


PREFACE. 

MoraU  reformed— health  preserved — Muitry 

imcuforated — nuirucHon  diffused— ptAHc  6iir- 

thens  lightened — Economy  seated,  as  it  were, 

y-^mtm  a  rock — the  gordian  knot  of  the  Poet' 

^^  XtOMfs  not  cut,  but  untied — all  hy  a  simple  idea 

in  Architecture  I Thus  much  I  ventured 

to  My  on  laying  down  the  pen — and  thus  much 
I  should  perhaps  have  said  on  taking  it  up, 
if  at  that  early  period  I  had  seen  the  whole  of 
the  ¥my  before  me.  A  new  mode  of  obtain- 
ing power  of  mind  over  mind,  in  a  quantity 
hitherto  without  example:  and  that,  to  a 
degree  equally  without  example,  secured  by 
whoever  chooses  to  have  it  so,  against  abuse. 
— Such  is  the  engine :  such  the  work  that 
may  be  done  with  it.  How  &t  the  expec- 
tations thus  held  out  have  been  fulfilled,  the 
reader  will  decide. 

The  Letters  which  compose  the  body  of 
0  this  tract  were  written  at  Crecheff  in  Russia, 
and  from  thence  sent  to  England  in  the  year 
1787»  much  about  the  same  time  with  the 
Dbfencb  of  UsuAT.  They  were  addressed 
to  a  particular  person,  with  a  view  to  a  par- 
ticular establishment  then  in  contemplation 
(intelligence  of  which  had  found  its  way  to 
me  through  the  medium  of  an  English  news- 
paper), and  without  any  immediate  or  very 
determinate  view  to  general  publication.  The 
attention  of  the  pubUc  in  Ireland  having  been 
drawn  to  one  of  the  subjects  to  which  they 
relate,  by  the  notice  given  not  long  ago  by 
the  Chancellor  of  the  Exchequer,  of  a  dispo- 
sition on  the  part  of  government  there,  to 
make  trial  of  the  Penitentiary  system,  it  is 
on  that  account  that  they  now  see  the  light 
through  the  medium  of  the  Irish  press. 

They  are  printed  as  at  first  written,  with 
no  other  slteration  than  the  erasure  of  a  few 
immaterial  passages,  and  the  addition  of  a 
Postscript,  stating  such  new  ideas  as  have 
been  the  fruit  of  a  more  detailed  and  critical 
examination,  undertaken  chiefly  with  an  eye 
to  the  particular  establishment  last  men- 
tioned, and  assisted  by  professional  informa- 
tion and  advice. 


In  running  over  the  descriptive  part  of  the 
letters,  the  reader  will  find  it  convenient  to 
remember,  that  altcr&tions,  as  stated  in  the 
Postscript,  have  been  made,  though  he  need 
not  at  that  period  trouble  himself  with  con- 
sidering what  they  are :  since  in  either  shape 
the  details  will  serve  equally  well  for  the  il- 
lustration of  the  general  principle,  and  for 
the  proof  of  the  advantages  that  may  be  de- 
rived from  it. 

In  what  concerns  the  Penitentiary  system, 
I  may  be  observed  to  have  discussed,  with 
rather  more  fireedom  than  may  perhaps  be 
universally  acceptable,  a  variety  of  measures 
either  established  or  proposed  by  gentlemen 
who  have  laboured  in  the  same  line.  A  task 
this,  which  I  would  gladly  have  avoided :  but 
complete  justice  could  not  otherwise  have 
been  done  to  the  plan  here  proposed,  nor  its 
title  to  preference  placed  in  a  satisfiustory 
point  of  view.  Among  the  notions  thus 
treated,  it  is  with  pleasure  rather  than  re- 
gret that  I  observe  several  which  on  a  for- 
mer occasion  I  had  myself  either  suggested 
or  subscribed  to.  I  say  with  pleasure :  re- 
garding the  incident  as  a  proof  of  my  having 
no  otherwise  done  by  others  than  as  I  not 
only  would  be  done  by,  but  have  actually 
done  by  myself:  a  consideration  which  will, 
I  hope,  make  my  apology  to  the  respectable 
gentlemen  concerned,  and  assist  their  can- 
dour in  recommending  me  to  their  forgive- 
ness. If  by  the  light  of  redprocal  animad- 
version I  should  find  myself  enabled  to  rec- 
tify any  errors  of  my  own  which  may  still 
have  escaped  me,  the  correction,  instead  of 
being  shrunk  from  as  a  punishment,  will  be 
embraced  as  a  reward. 

In  point  of  method  and  compression,  some- 
thing might  have  been  gained,  had  the  whole, 
Letters  and  Postscript  together,  been  new 
cast,  and  the  supplemental  matter  worked  up 
with  the  original.  But  time  was  wanting ; 
and,  if  the  invention  be  worth  any  thing, 
the  account  given  of  it  will  not  be  the  less 
amusing  or  less  instructive,  fof  being  exhi- 
bited in  an  historical  and  progressive  point 
of  view. 
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PANOPTICON,  OR  THE 


The  concluding  Letter  on  Schools  is  a  sort 
of  jVtc  dC esprit,  which  would  hardly  have  pre- 
sented itself  in  so  light  a  form,  at  any  other 
period  than  at  the  moment  of  conception, 
and  under  the  flow  of  spirits  which  the  charms 
of  novelty  are  apt  enough  to  inspire.  As 
such,  it  may  possibly  help  to  alleviate  the 
tedium  of  a  dry  discussion,  and  on  that  score 
obtain  the  pardon,  should  it  fail  of  receiv- 
ing the  approbation,  of  the  graver  class  of 
readers. 


LETTER  L 

IDEA  OF  THE  INSPECTION  PRINCIPLE. 

^"^  Crecheff  in  White  Eusiia, 

1787. 

DsAE  *  *  *  *, — I  observed  t'other  day  in  one 
of  your  English  papers,  an  advertisement 
relative  to  a  House  of  Correction  therein 
spoken  of,  as  intended  for  ••••*•  '.  It 
occurred  to  me,  that  the  plan  of  a  building, 
lately  contrived  by  my  brother,  for  purposes 
in  some  respects  similar,  and  which,  under 
the  name  of  the  Inspection  Houae,  or  the 
Elaboratory,  he  is  about  erecting  here,  might 
afford  some  hints  for  the  above  establish- 
ment.* I  have  accordingly  obtained  some 
drawings  relative  to  it,  which  I  here  inclose. 
Indeed  I  look  upon  it  as  capable  of  applica- 
tions of  the  most  extensive  nature ;  and  that 
for  reasons  which  you  will  soon  perceive. 

To  say  all  in  one  word,  it  wUl  be  found 
applicable,  I  think,  without  exception,  ioall 
establishments  whatsoever,  in  which,  within 
a  space  not  too  large  to  be  covered  or  com- 
manded by  buildings,  a  number  of  persons 
are  meant  to  be  kept  under  inspection.  No 
matter  how  different,  or  even  opposite  the 
purpose:  whether  it  be  that  o£ punishing  the 
incorrigible,  guarding  the  insane,  reforming 
the  vicious,  confining  the  suspected,  employing 

*the  idle,  nutintaining  the  helpless,  curing  the 
sich,  instructing  the  willing  in  any  branch  of 
industry,  or  training  the  rising  race  in  the 
path  of  education:  in  a  word,  whether  it  be 
applied  to  the  purposes  of  perpetual  prisons 
in  the  room  of  death,  or  prisons  for  confine- 
meni  before  trial,  or  penitentiary-houses,  or 
houses  of  correction,  or  worh-houses,  or  ma- 
nufactories,  or  nuuUhouses,  or  hospitals,  or 
scAoo/s. 

It  is  obvious  that,  in  all  these  instances. 


*  The  sudden  breaking  out  of  the  war  between 
the  Turks  and  Russians,  in  consequence  of  an 
unexpected  attack  made  by  the  former  on  the 
latter,  concurred  with  some  other  incidents  in 
putting  a  stop  to  the  design.  The  person  here 
spoken  of,  at  that  time  Lieutenant-Colonel  Com- 
mandant of  a  battalion  in  the  Empresses  service, 
having  obtained  a  regiment  and  other  honours 
for  his  services  in  the  course  of  the  war,  is  now 
stationed  with  his  regiment  in  a  distant  part  of 
the  country. 


INSPECTION-HOUSE.      [Letter  L  IL 

the  more  constantly  the  persons  to  be  id- 
f  pected  are  under  the  eyes  of  the  persona 
j^ho  should  inspect  them,  the  more  perfectly 
l\nll  the  purpose  of  the  establishment  have 
Ibeen  attained.  Ideal  perfection,  if  that  were 
the  object,  would  require  that  each  person 
should  actually  be  in  that  predicament,  during 
every  instant  of  time.  This  being  impoesible, 
the  next  thing  to  be  wished  for  is,  that,  mt 
every  instant,  seeing  reason  to  believe  as 
much,  and  not  being  able  to  satisfy  himself 
,  to  the  contrary,  he  should  conceive  himaelf  to 
^be  so.  This  point,  you  will  immediately  see, 
is  most  completely  secured  by  my  brother's 
plan ;  and,  I  think,  it  will  appear  equally  ma- 
nifest, that  it  cannot  be  compassed  by  any 
other,  or  to  speak  more  properly,  that  if  it  be 
compassed  by  any  other,  it  can  only  be  in  pro- 
portion as  such  other  may  approach  to  thii. « 
To  cut  the  matter  as  short  as  possible,  I 
will  consider  it  at  once  in  its  application  to 
such  purposes  as,  being  most  complicated, 
will  serve  to  exemplify  &e  greatest  force  and 
variety  of  precautionary  contrivance.  Such 
are  those  which  have  suggested  the  idea  of 
penitentiary-houses:  in  which  the  objects  of 
safe  custo^,  cot^nement,  solitude,  forced  la- 
bour, and  instruction,  were  all  of  them  to  be 
kept  in  view.  If  all  these  objects  can  be  ac- 
complished together,  of  course  with  at  least 
equal  certainty  and  fiudlity  may  any  lesMr 
number  of  them. 


LETTER  IL 
plan  for  a  penttentiart  inspection- 
house. 

Before  you  look  at  the  plan,  take  in  words 
the  general  idea  of  it. 

The  building  is  circular. 

The  apartments  of  the  prisoners  occupy 
the  circumference.  You  may  call  them,  iif 
you  please,  the  cells. 

These  cells  are  divided  from  one  another, 
and  the  prisoners  by  that  means  secluded 
from  all  communication  with  each  other,  by 
partitions  in  the  form  of  radii  issuing  from 
the  circumference  towards  the  centre,  and 
extending  as  many  feet  as  shall  be  thought 
necessary  to  form  the  largest  dimension  of, 
the  cell. 

The  apartment  of  the  inspector  occupies  ; 
the  centre ;  you  may  call  it  if  you  please  the  \ 
inspector*s  lodge, 

it  will  be  convenient  in  most,  if  not  in  all 
cases,  to  have  a  vacant  space  or  area  all 
round,  between  such  centre  and  such  cir- 
cumference.    You  may  call  it  if  you  please  . 
the  intermediate  or  annular  area. 

About  the  width  of  a  cell  may  be  suffi- 
cient for  a  passage  from  the  outside  of  the 
building  to  the  lodge. 
,  Each  cell  has  in  the  outward  circumference. 
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L£TTi&  II.]      PLAN  FOR  A  PENITENTIARY  INSPECTION-HOUSE. 


a  wmdoWf  large  enough,  not  only  to  light  the 
cell,  but,  through  the  cell,  to  afford  light 
enough  to  the  correspondent  part  of  the  lodge. 

The  inner  circumference  of  the  cell  is 
formed  by  an  iron  grating,  bo  light  as  not  to 
screen  any  part  of  the  cell  from  the  inspec- 
tor's view. 

Of  this  grating,  a  part  sufficiently  large 
opens,  in  form  of  a  dooTf  to  admit  the  pri- 
soner at  his  first  entrance ;  and  to  give  ad- 
mission at  any  time  to  the  inspector  or  any 
of  his  attendants. 

To  cut  off  from  each  prisoner  the  view  of 
every  other,  the  partitions  are  carried  on  a 
few  feet  beyond  the  grating  into  the  inter- 
mediate area :  such  projecting  parts  I  call  the 
protracted  partitions. 

It  is  conceived,  that  the  light,  coming  in 
in  this  manner  through  the  cells,  and  so 
across  the  intermediate  area,  will  be  sufficient 
for  the  inspector's  lodge.  But,  for  this  pur- 
pose, both  the  windows  in  the  cells,  and  those 
corresponding  to  them  in  the  lodge,  should 
be  as  large  as  the  strength  of  the  building, 
and  what  shall  be  deemed  a  necessary  atten- 
tion to  economy,  will  permit. 

To  the  windows  of  the  lodge  there  are 
hUndiy  as  high  up  as  the  eyes  of  the  prisoners 
in  their  cells  can,  by  any  means  they  can  em- 
ploy, be  made  to  reach. 

To  prevent  thorough  light,  whereby,  not- 
withstanding the  blinds,  the  prisoners  would 
see  from  the  cells  whether  or  no  any  person 
was  in  the  lodge,  that  apartment  is  divided 
into  quarters,  by  partitions  formed  by  two 
diameters  to  the  circle,  crossing  each  other 
at  right  angles.  For  these  partitions  the 
thinnest  materials  might  serve ;  and  they 
might  be  made  removeable  at  pleasure ;  their 
height,  sufficient  to  prevent  the  prisoners  see- 
ing over  them  from  the  cells.  Doors  to  these 
partitions,  if  left  open  at  any  time,  might 
produce  the  thorough  light.  To  prevent  this, 
divide  each  partition  into  tw^o,  at  any  part 
required,  setting  down  the  one-half  at  such 
distance  from  the  other  as  shall  be  equal  to 
the  aperture  of  a  door. 

These  windows  of  the  inspector's  lodge  open 
into  the  intermediate  area,  in  the  form  of 
doors,  in  as  many  places  as  shall  be  deemed 
necessary  to  admit  of  his  communicating  rea- 
dily vfith  any  of  the  cells. 

Small  lamps,  in  the  outside  of  each  window 
of  the  lodge,  backed  by  a  reflector,  to  throw 
the  light  into  the  corresponding  cells,  would 
extend  to  the  night  the  security  of  the  day. 

To  save  the  troublesome  exertion  of  voice 
that  might  otherwise  be  necessary,  and  to 
prevent  one  prisoner  from  knowing  that  the 
inspector  was  occupied  by  another  prisoner 
at  a  distance,  a  small  tin  tube  might  reach 
from  each  cell  to  the  inspector's  lodge,  pass- 
ing across  the  area,  and  so  in  at  the  side  of 
the  correspondent  window  of  the  lodge.  By 
\  of  this  implement,  the  slightest  whis- 
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per  of  the  one  might  be  heard  by  the  other, 
especially  if  he  had  proper  notice  to  apply 
his  ear  to  the  tube. 

With  regard  to  instruction,  in  cases  where 
it  cannot  be  duly  given  without  the  instruc- 
tor's being  close  to  the  work,  or  without  set- 
ting his  hand  to  it  by  way  of  example  before 
the  learner's  face,  the  instructor  must  indeed 
here  as  elsewhere,  shift  his  station  as  often 
as  there  is  occasion  to  visit  different  work- 
men ;  unless  he  calls  the  workmen  to  him, 
which  in  some  of  the  instances  to  which  this 
sort  of  building  is  applicable,  such  as  that  of 
imprisoned  felons,  could  not  so  well  be.  But 
in  all  cases  where  directions,  given  verbally 
and  at  a  distance,  are  sufficient,  these  tubes 
will  be  found  of  use.  They  will  save,  on 
the  one  hand,  the  exertion  of  voice  it  would 
require,  on  the  part  of  the  instructor,  to  com- 
municate instruction  to  the  workmen  without 
quitting  his  central  station  in  the  lodge ;  and, 
on  the  other,  the  confusion  which  would  en- 
sue if  different  instructors  or  persons  in  the 
lodge  were  calling  to  the  cells  at  the  same 
time.  And,  in  the  case  of  hospitals,  the  quiet 
that  may  be  insured  by  this  little  contrivance, 
trifling  as  it  may  seem  at  first  sight,  affords 
an  additional  advantage. 

A  bell,  appropriated  exclusively  to  the  pur- 
poses of  alarm,  hangs  in  a  belfrg  with  which 
the  building  is  crowned,  communicating  by  a 
rope  with  the  inspector's  lodge. 

The  most  economical,  and  perhaps  the 
most  convenient,  way  of  warming  the  cells 
and  area,  would  be  by  flues  surrounding  it, 
upon  the  principle  of  those  in  hot-houses.  A 
total  want  of  every  means  of  producing  arti- 
ficial heat  might,  in  such  weather  as  we  some- 
times have  in  England,  be  fatal  to  the  lives 
of  the  prisoners ;  at  any  rate,  it  would  oflen 
times  be  altogether  incompatible  with  their 
working  at  any  sedentary  employment.  The 
flues,  however,  and  the  fire-places  belonging 
to  them,  instead  of  being  on  the  outside,  as 
in  hot-houses,  should  be  in  the  inside.  By 
this  means,  there  would  be  less  waste  of  heat, 
and  the  current  of  air  that  would  rush  in  on 
all  sides  through  the  cells,  to  supply  the 
draught  made  by  the  fires,  would  answer  so 
fiir  the  purpose  of  ventilation.  But  of  this 
more  under  the  head  of  Hospitals.* 

*  There  is  one  subject,  which,  though  not  of 
the  most  dignified  kind,  nor  of  the  most  pleasant 
kind  to  expatiate  upon,  is  of  too  great  importance 
to  health  and  safe  custody  to  be  passed  over  un- 
considered :  I  mean  the  provision  to  be  made  for 
carrying  off  the  result  of  necessary  evacuations. 
A  common  necessary  might  be  dangerous  to  secu- 
rity, and  would  be  altogether  incompatible  with 
the  plan  of  solitude.  To  have  the  filth  carried 
off  by  the  attendants,  would  be  altogether  as  in. 
compatible  with  cleanliness ;  since  without  such 
a  degree  of  regularity  as  it  would  be  difficult,  if 
not  ridiculous,  to  attempt  to  enforce  m  case  of 
health,  and  altogether  impossible  in  case  of  sick- 
ness, the  air  of  each  cell,  and  by  that  means  the 
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LETTER  III. 

EXTENT  FOE  A  SINGLE  BUILDING. 

So  fitf  as  to  the  characteristic  parts  of  the 
principle  of  construction.     You  may  now, 
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perhaps,  be  curious  to  know  to  what  ezteaft 
a  building  upon  this  principle  is  capable  oi 
being  carried,  consistently  with  the  varioas 
purposes  to  which  it  may  come  to  be  applied. 
Upon  this  subject,  to  speak  with  confideooe 
belongs  only  to  architects  by  profession.  In- 
dulge me,  however,  with  a  few  words  at  a 
venture. 

As  to  the  celU,  they  will  of  course  be  more 
or  less  spacious,  according  to  the  employment 
which  it  is  designed  should  be  carried  on  in 
them. 

As  to  the  whole  huildinff,  if  it  be  too  small, 
the  circumference  will  not  be  huge  enough 
to  afford  a  sufficient  number  of  cells :  if  too 
large,  the  depth  from  the  exterior  windows 
will  be  too  gi^at ;  and  there  will  not  be  light 
enough  in  the  lodge. 

As  to  this  individual  building  of  my  bro- 
ther's, the  dimensions  of  it  were  determined 
by  the  consideration  of  the  most  convenient 
scantlings  of  the  timbers,  (that  being  in  his  si- 
tuation the  cheapest  material,)  and  by  other 
local  considerations.  It  is  to  have  two  stories, 
and  the  diameter  of  the  whole  building  is  to 
be  100  feet  out  and  out. 

Merely  to  help  conception,  I  will  take  this 
size  for  an  example  of  such  a  building  as  he 
would  propose  for  England. 

Taking  the  diameter  100  feet,  this  admita 
of  48  ceiUt  6  feet  wide  each  at  the  outside, 
walls  included ;  with  a  passage  throu^  the 
building,  of  8  or  9  feet. 

I  begin  with  supposing  two  stories  of  cells. 

In  the  under  story,  thickness  of  the  walls 
2^  feet. 

From  thence,  clear  depth  of  each  ceU  frmn 
the  window  to  the  grating,  13  feet. 

FVom  thence  to  the  ends  of  the  partitUm 
walls,  3  feet  more ;  which  gives  the  length  of 
the  protracted  partitions. 

Breadth  of  the  intermediate  area,  14. 

Total  from  the  outside  of  the  building  to 
the  lodge,  32^  feet. 

The  double  of  this,  65  feet,  leaves  for  the 
diameter  of  the  lodge,  35  feet ;  including  the 
thickness  of  its  walls. 

In  the  upper  story,  the  cells  will  be  but 
9  feet  deep ;  the  difference  between  that  and 
the  13  feet,  which  is  their  depth  in  the  under 
story,  being  taken  up  by  a  gallery  ifriiich  sur- 
rounds the  protracted  partitions. 

This  gallery  supplies,  in  the  upper  story, 
the  place  of  an  intermediate  area  on  that  floor ; 
and  by  means  of  steps,  which  I  shall  come  to 
presently,  forms  the  communication  between 
the  upper  story  of  cells  to  which  it  is  attadied, 
and  Uie  lower  story  of  the  cells,  together  with 
the  intermediate  area  and  the  lodge. 

The  spot  most  remote  from  the  phioe  where 
the  light  comes  in  from,  I  mean  the  oemiricaU 
spot  of  the  building  and  oi  the  lodge,  will  not 
be  more  than  50  feet  distant  from  that  place ; 
a  distance  not  greater,  I  imagine,  than  what 
is  often  times  exemplified  in  churchea ;  even 


lodge  itself  would  be  liable  to  be  kept  in  a  state 
of  constant  contamination,  in  the  interrals  be- 
twixt one  visit  and  another.  This  being  the  case, 
I  can  see  no  other  eligible  means,  than  that  of 
having  in  each  cell  a  fixed  provision  made  for  this 
purpose  in  the  construction  of  the  building. 

Betwixt  every  other  two  cells,  at  the  aid  of 
the  partition  which  divides  them,  a  hollow  shafl 
or  tunnel  is  left  m  the  brick- work  of  the  exterior 
wall ;  which  tunnel,  if  there  be  several  stories  to 
the  building,  is  carried  up  through  all  of  them. 

Into  this  tunnel  vi  inserted,  under  each  cell,  the 
bottom  of  an  earthen  pipe  (like  those  applied 
Id  England  to  the  tops  of  chimneys)  glazed  m  the 
Inside.  The  upper  end,  openins  into  the  cell,  is 
covered  bv  a  seat  of  cast-iron,  oedded  into  the 
brick-worx ;  with  an  aperture,  which  neither  by 
its  SLK  nor  shape  shall  be  capable  of  admitting 
the  body  of  a  man.  To  i^in  the  tunnel  from  the 
inside  of  the  cell,  the  position  of  this  pipe  will  of 
course  be  slantinf^  At  the  bottom  of  the  tun- 
nel, on  the  outside  of  the  building,  an  arched 
openinff,  so  low  as  scarcely  to  be  discernible,  ad- 
mits of  the  filth  being  carried  away.  No  one. 
who  has  been  at  all  attentive  to  the  history  or 
prisons,  but  must  have  observed  how  often  es- 
capes have  been  effected  or  attempted  through 
this  channel 

A  slight  screen,  which  the  prisoner  might  oc- 
casionally interpose,  may  perhaps  not  be  thought  \ 
auperfluous.  This,  while  it  answers  the  purpose 
of  decency,  miffht  be  so  adjusted  as  to  prevent 
his  concealing  from  the  eye  of  the  inspector  any 
forbidden  enterprise. 

For  each  cell,  the  whole  apparatus  would  not 
come  to  many  shillings :  a  snmll  consideration 
for  a  great  degree  of  security.  In  this  manner, 
without  any  relaxation  of  the  diKipline,  the 
advantages  of  cleanliness,  and  its  concomitant 
health,  may  be  atuined  to  as  great  a  degree  as 
in  roost  private  houses. 

It  would  be  regarded,  perhaps,  as  a  luxury  too 
great  for  an  establishment  of  this  kind,  were  I 
to  venture  to  propose  the  addition  of  a  water- 
PIPE  all  around,  with  a  cock  to  it  in  each  cell. 
The  dear  expense  would,  however,  not  be  quite 
so  great  as  it  might  seem :  since  by  this  means 
a  considerable  quantity  of  attendance  would  be 
aaved.  To  each  prisoner,  some  allowance  oS  wa- 
ter must  necessarily  be  afforded,  if  it  were  only 
for  drink,  without  regard  to  cleanliness.  To 
forward  that  allowance  by  hand  to  two  or  three 
hundred  priMmers  in  so  many  different  apart- 
ments, miffht  perhaps  be  as  much  as  one  man 
could  do,  if  constantly  employed.  For  the  raising 
the  water  by  pumps  to  necessary  elevation,  the 
labour  of  the  prisoners  would  suffice. 

As  to  the  MATERIALS,  brick,  as  eveiv  body 
knows,  would  be  the  cheapest  in  ***,  and  either 
brick  or  stone,  in  eveiy  other  part  oi  England. 
Thus  much  as  to  the  sneU.  But  in  a  building 
fialculated  for  duration,  as  this  would  be,  the 
expense  of  albwing  the  aame  materials  to  the 
FLOORS,  and  laying  them  upon  arches,  would, 
I  imi^ne,  not  be  deemed  an  unsuitable  one ; 
especially  when  the  advantage  of  a  perfect  secu- 
rity from  fire  is  taken  into  the  account. 
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in  sadi  as  are  Dot  funibhed  in  the  maimer  of 
this  buOding,  with  windows  in  every  part  of 
the  exterior  boundary.  But  the  inspector's 
windows  will  not  be  more  than  about  32^  feet 
firom  the  open  light. 

It  would  be  found  convenient,  I  believe, 
on  many  accounts,  and  in  most  instances,  to 
make  one  Mtory  of  the  lodge  serve  for  two 
siorieM  of  the  cella;  especially  in  any  situation 
where  ground  is  valuiiile,  the  number  of  per- 
aons  to  be  inspected  large,  the  room  neces- 
sary for  each  person  not  very  considerable, 
and  frugality  and  necessity  more  attended  to 
than  appearance. 

For  this  purpose,  the  floor  of  the  ground 
Uory  of  the  lodge  is  elevated  to  within  about 
4 j^  feet  of  the  floor  of  the  first  story  of  the 
eelh.  By  this  means,  the  inspectw's  eye, 
when  he  stands  up,  will  be  on,  or  a  little 
above,  the  level  of  the  floor  of  the  above 
mentioned  upper  story  of  the  cells ;  and,  at 
any  rate,  he  will  command  both  that  and  the 
ground  story  of  the  cells  without  difllculty, 
and  without  change  of  posture. 

As  to  the  intermediate  area,  the  floor  of  it 
is  upon  a  level,  not  with  the  floor  of  the  lodge, 
but  with  that  of  the  lower  story  of  the  cells. 
But  at  the  upper  story  of  the  cells,  its  place, 
as  I  have  already  mentioned,  is  supplied  by 
the  above-mentioned  gallery:  so  that  the 
altitude  of  this  area  from  the  floor  to  the 
ceiling  is  equal  to  that  of  both  stories  of  the 
cells  put  together. 

The  floor  of  the  lodge  not  being  on  a.  level 
with  either  story  of  the  cells,  but  between 
both,  it  must  at  convenient  intervals  be  pro- 
vided with  flights  of  steps,  to  go  down  to  the 
ground  story  of  the  cells  by  the  intermediate 
area,  and  up  to  the  first  floor  of  the  cells  by 
the  gallery.  The  ascending  flights,  joined  to 
the  descending,  enable  the  servants  of  the 
house  to  go  to  the  upper  story  of  the  cells, 
without  passing  through  the  apartment  of 
the  inspector. 

As  to  the  height  of  the  whole,  and  of  the 
several  parts,  it  is  supposed  that  18  feet 
might  serve  for  the  two  stories  of  cells,  to  be 
inspected,  as  above,  by  one  story  of  the 
lodge.     This  would  hold  96  persons. 

36  feet  for  four  stories  of  cells,  and  two  of 
the  lodge  :  this  would  hold  192  persons. 

54  feet  for  six  stories  of  the  cells,  and  three 
of  ^e  lodge  :  this  would  hold  288  persons. 

And  54  feet,  it  is  conceived,  would  not  be 
an  immoderate  elevation. 

The  drawings  which,  I  believe,  will  ac^ 
company  this,  suppose  four  for  the  number 
of  stories  of  the  cells. 

Tou  will  see,  under  the  head  of  hospitals, 
the  reasons  why  I  conceive  that  even  a  less 
height  than  9  feet,  deducting  tiie  thickness 
of  a  floor  supported  by  archm,  might  be  suf- 
ficient for  the  cells. 

The  passage  might  have,  for  its  height, 


either  the  height  of  one  story,  or  of  two 
stories  of  the  cdls,  according  as  the  number 
of  those  cells  was  two  or  four.  The  part 
over  the  passage  might,  in  either  case,  be 
added  to  the  lodge,  to  which  it  would  there- 
by give  a  communicatioii«  at  each  end,  with 
the  world  without  doors,  and  ensure  a  keeper 
against  the  danger  of  finding  himself  a  pri- 
soner among  his  prisoners. 

Should  it  be  thought,  that,  in  this  way,  the 
lodge  would  not  have  light  enough,  for  the 
convenience  of  a  man  of  a  station  competent 
to  the  office,  the  deficiency  might  be  supplied 
by  a  void  space  left  in  that  part,  all  the  way 
up.  You  nuy  call  it  if  you  please  the  cen- 
tral area.  Into  this  space  windows  may  open 
where  they  are  wanted,  from  the  apartments 
of  the  lodge.  It  may  be  either  left  open  at 
the  top,  or  covered  with  a  sky-Ught.  But 
this  expedient,  though  it  might  add,  in  some 
respects,  to  the  convenience  of  the  lodge, 
could  not  but  add  considerably  to  the  quan- 
tity and  expense  of  the  building. 

On  the  other  hand,  it  would  be  assistant 
to  ventilation.  Here,  too,  would  be  a  proper 
place  lor  the  chapel:  the  prisoners  remaining 
in  their  cells,  and  the  windows  of  the  lodge, 
which  is  almost  all  window,  being  thrown 
open.  The  advantages  derivable  firom  it  in 
point  of  light  and  ventilation  depending  upon 
its  being  kept  vacant,  it  can  never  be  wanted 
for  any  pro&ne  use.  It  nuiy  therefore,  with 
.the  greater  propriety,  be  allotted  to  divine 
service,  and  receive  a  regular  consecration. 
The  pulpit  and  sounding-board  mhy  be  move- 
able. During  the  term  of  service,  the  sky- 
light, at  all  other  times  kept  as  open  as  pos- 
sible, might  be  shut. 
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In  my  two  last  letters,  I  gave  you  such  idea 
as  it  was  in  my  power  to  give  you  by  words, 
of  this  new  plan  of  construction,  considered 
in  its  most  simple  form.  A  few  more  vriOk  > 
regard  to  what  further  extensions  it  may  ad- 
mit of. 

The  utmost  number  of  persons  that  could 
be  stowed  in  a  single  building  of  this  sort, 
consistently  with  the  purposes  of  each  seve- 
ral institution,  being  ascertained,  to  increase- 
the  number,  that  of  the  buildings  must  of 
course  be  increased.  Suppose  two  of  these 
rotundas  requisite:  these  two  might,  by  a 
covered  gallery  constructed  upon  the  same 
principles,  be  consolidated  into  one  inspec- 
tion-house. And  by  the  help  of  such  a  co- 
vered gallery,  the  field  of  inspection  might  be 
dilated  to  any  extent. 

If  the  number  of  rotundas  were  extended 
to /oar,  a  regular  uncovered  area  might  in 
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that  way  be  inclofled;  and  being  suirounded 
by  covered  galleries,  would  be  commanded 
in  this  manner  from  all  sides,  instead  of  being 
commanded  only  from  one. 

Tjie  area  thus  inclosed  might  be  either  cir- 
cular like  the  buildings,  or  square,  or  oblong, 
as  one  or  other  of  those  forms  were  best 
adapted  to  the  prevailing  ideas  of  beauty  or 
local  convenience.  A  chain  of  any  length, 
composed  of  inspection-houses  adapted  to  the 
same  or  different  purposes,  might  in  this  way 
be  carried  round  an  area  of  any  extent. 

On  such  a  plan,  either  one  inspector  might 
serve  for  two  or  more  rotundas,  or  if  there 
were  one  to  eadi,  the  inspective  force,  if  I 
may  use  the  expression,  would  be  greater  in 
sudi  a  compound  building,  than  in  any  of  the 
number  singly  taken,  of  which  it  was  com- 
posed; since  each  inspector  might  be  relieved 
occasionally  by  every  other. 

In  the  uncovered  area  thus  brought  within 
the  field  of  inspection,  out-door  employments, 
or  any  employments  requiring  a  greater  co- 
vered space  than  the  general  form  of  con- 
atruction  will  allow,  might  be  carried  on  upon 
the  same  principle.  A  kitchen-garden  might 
then  be  cultivated  for  the  use  of  the  whole 
society,  by  a  few  members  of  it  at  a  time,  to 
whom  such  an  opportunity  of  airing  and  ex- 
ercising themselves  would  be  a  refreshment 
and  indulgence. 

Many  writers  have  expatiated  with  great 
force  and  justice,  on  the  unpopular  and  unedi- 
fying  cast  of  that  undistinguishing  discipline, 
whidh,  in  situation  and  treatment,  confounds 
the  lot  of  those  who  may  prove  innocent,  with 
the  lot  of  those  who  have  been  proved  to  be 
guilty.  The  same  roof,  it  has  been  said, 
ought  not  to  inclose  persons  who  stand  in 
predicaments  so  dissimilar.  In  a  combination 
of  inspection-houses,  this  delicacy  might  be 
observed  without  any  abatement  of  that  vigi- 
lance with  regard  to  safe  custody,  whidi  in 
both  cases  is  equally  indispensable. 


LETTER  V. 

^  ESSENTIAL  POINTS  OF  THE  PLAN. 

It  may  be  of  use,  that  among  all  the  parti- 
culars  you  have  seen,  it  should  be  clearly 
understood  what  circumstances  are,  and  what 
are  not,  essential  to  the  plan.  The  essence 
of  it  consists,  then,  in  the  centraUty  of  the 

1  inspector's  situation,  oombmed  with  the  well- 
known  and  most  ^ectual  contrivances  for 
eeeimg  without  being  teen.  As  to  the  general 
form  of  the  building,  the  most  commodious 
for  most  purposes  seems  to  be  the  circular : 
but  this  b  not  an  absolutely  essential  drcum- 
stanoe.  Of  all  figures,  however,  this,  you' 
will  observe,  is  the  only  one  that  affords  a 
perfect  view,  and  the  same  view,  of  an  in- 
definite number  of  apartments  of  the  same 


dimensions :  that  affords  a  spot  from  whicb, 
without  any  change  of  situation,  a  man  may 
survey,  in  the  same  perfection,  the  whole 
number,  and  without  so  much  as  a  change  of 
posture,  the  half  of  the  whole  number,  at 
the  same  time :  that,  within  a  boundary  of  a 
given  extent,  contains  the  greatest  quantity 
of  room:  —  that  places  the  centre  at  the 
least  distance  from  the  light: — that  gives 
the  cells  most  width,  at  the  part  where,  on 
account  of  the  light,  most  light  may,  for 
the  purposes  of  work,  be  wanted :  —  and  that  < 
reduces  to  the  greatest  possible  shortsesa  ' 
the  path  taken  by  the  inspector,  in  paaaing 
from  each  part  of  the  field  of  inspection  to 
every  other. 

You  will  please  to  observe,  that  though  ^ 
perhaps  it  is  the  most  important  point,  that 
the  persons  to  be  inspected  should  always 
feel  themselves  as  if  under  inspection,  at 
least  as  standing  a  great  chance  of  being  so, 
yet  it  is  not  by  any  means  the  onfy  one.  if  ] 
it  were,  the  same  advantage  might  be  given  ! 
to  buildings  of  almost  any  form.  What  is 
also  of  importance  is,  that  for  the  greatest 
proportion  of  time  possible,  each  man  should 
actually  be  under  inspection.  This  |s  mate- 
rial in  all  cases,  that  the  inspector  may  have 
the  satisfiiction  of  knowing,  that  the  disci- 
pline actually  has  the  effect  which  it  is 
designed  to  have:  and  it  is  more  particularly 
material  in  such  cases  where  the  inspector, 
besides  seeing  that  they  conform  to  suck  j 
standing  rules  as  are  prescribed,  has  more 
or  less  frequent  occasion  to  give  them  such 
transient  and  incidental  directions  as  will 
require  to  be  given  and  enforced,  at  the 
commencement  at  least  of  every  course  of 
industry.  And  I  think,  it  needs  not  much 
arg^ument  to  prove,  that  the  business  of  in- 
Vpection,  Uke  every  other,  will  be  perfiormed 
U>  a  greater  degree  of  perfection,  the  leas 
trouble  the  performance  of  it  requires. 

Not  only  so,  but  the  greater  chance  there 
is,  of  a  given  person's  b^ng  at  a  given  time 
actually  under  inspection,  the  more  strong 
will  be  the  persuasion — the  more  intenMC,  if  I 
may  say  so,  the  feeling,  he  has  of  his  being 
so.  How  little  turn  soever  the  greater  num- 
ber of  persons  so  circumstanced  may  be  sup> 
posed  to  have  for  calculation,  some  rough 
sort  of  calculation  can  scarcely,  under  such 
circumstances,  avoid  forcing  itself  upon  the 
rudest  mind.  Experiment,  venturii^  first 
upon  slight  trangressions,  and  so  on,  in  pro- 
portion to  success,  upon  more  and  more  con- 
siderable ones,  wih  not  fiul  to  teach  him  the 
difference  between  a  loose  inspection  and  a 
strict  one. 

It  is  for  these  reasons,  that  I  cannot  hdp 
looking  upon  every  form  as  less  and  less 
eligible,  in  proportion  as  it  deviates  firom  the 
circular, 

A  very  material  point  is,  that  room  be 
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allotted  to  the  lodge,  BufBdent  to  adapt  it 
to  the  purpose  of  a  complete  and  constant 
habitation  for  the  principal  inspector  or  head- 
keeper,  and  his  fiunily.  The  mora  numerous 
also  the  fiunily,  the  better;  since,  by  this 
means,  there  will  in  fact  be  as  many  inspec- 
tors, as  the  £unily  consists  of  persons,  though 
only  one  be  paid  for  it.  Neither  the  orders 
of  the  inspector  himself,  nor  any  interest 
which  they  may  feel,  or  not  feel,  in  the  regular 
performance  of  his  duty,  would  be  requisite 
xo  find  them  motives  adequate  to  the  purpose. 
Seduded  oftentimes,  by  their  situation,  fromi 
every  other  object,  they  will  naturally,  and 
in  a  manner  unavoidably,  give  their  eyes  aJ 
direction  conformable  to  that  purpose,  ini 
every  momentary  interval  of  their  ordinary 
occupations.  It  will  supply  in  their  instance 
the  place  of  that  great  and  constant  fond  of 
entertainment  to  the  sedentary  and  vacant 
in  towns — the  looking  out  of  the  window. 
The  scene,  though  a  confoied,  would  be  ai 
very  various,  and  therefore,  perhaps,  not  al- 
together an  unamusing  one.     .  > 


LETTER  VI. 

▲DVANTA0E8  OF  THE  PLAN. 

I  TLATTBE  myself  there  can  now  be  little 
doubt  of  the  plan's  possessing  the  fonda- 
mental  advanti^^es  I  have  been  attributing 
to  it :  I  mean,  the  apparent  omnipresence  of 
the  inspector  (if  divines  will  allow  me  the 
expression,)  combined  with  the  extreme  &- 
dlity  of  his  real  presence. 

A  collateral  advantage  it  possesses,  and  on 
the  score  of  frugality  a  very  material  one,  is 
that  which  respects  the  number  of  the  inspec- 
tors requisite.  If  this  plan  required  more 
than  another,  the  additional  number  would 
form  an  objection,  which,  were  the  difference 
to  a  certain  degree  considerable,  might  rise 
so  high  as  to  be  conclusive :  so  fiu*  from  it, 
that  a  greater  multitude  than  ever  were  yet 
lodged  in  one  house  might  be  inspected  by  a 
single  person  ;  for  the  trouble  of  inspection 
is  dimiiushed  in  no  less  proportion  than  the 
atrictness  of  inspection  is  increased. 

Another  very  important  advantage,  what- 
ever purposes  the  plan  may  be  appUed  to, 
particularly  where  it  is  applied  to  the  severest 
and  most  coercive  purposes,  is,  that  the  under 
keepers  or  inspectors,  the  servants  and  subor- 
dinates of  every  kind,  will  be  under  the  same 
irresistible  controul  with  respect  to  the  head 
keeper  or  inspector,  as  the  prisoners  or  other 
persons  to  be  governed  are  with  respect  to 
them.  On  the  common  plans,  what  means, 
what  possibility,  has  the  prisoner,  of  appeal- 
ing to  the  humanity  of  the  principal  for 
redress  against  the  neglect  or  oppression  of 
subordinates  in  that  rigid  sphere,  but  the 
few  opportunities  which,  in  a  crowded  pri- 


son, the  most  conscientious  keeper  can  afford 
— but  the  none  at  all  which  many  a  keeper 
thinks  fit  to  give  them  ?  How  different  would 
their  lot  be  upon  this  plan  I 

In  no  instance  could  his  subordinates  either 
perform  or  depart  from  their  duty,  but  he 
must  know  the  time  and  degree  and  manner 
of  their  doing  so.  It  presents  an  answer, 
and  that  a  satisfoctory  one,  to  one  of  the 
most  puzzling  of  politioil  questions— ^vis  ctis- 
todiet  ipsos  custodes  f  And,  as  the  folfiUing 
of  his,  as  well  as  their,  duty  would  be  ren- 
dered so  much  easier,  than  it  can  ever  have 
been  hitherto,  so  might,  and  so  should,  any 
departure  from  it  be  punished  with  the  more 
inflexible  severity.  It  is  this  circumstance 
that  renders  the  influence  of  this  plan  not 
less  beneficial  to  what  is  called  liberty,  than 
to  necessary  coercion ;  not  less  powerful  as 
a  controul  upon  subordinate  power,  than  as 
a  curb  to  deUnquency ;  as  a  shield  to  inno- 
cence, than  as  a  scourge  to  guilt. 

Another  advantage,  still  operating  to  the 
same  ends,  is  the  great  load  of  trouble  and 
disgust  which  it  takes  off  the  shoulders  of 
those  occasional  inspectors  of  a  higher  order, 
such  as  judges  and  other  magistrates,  who, 
called  down  to  this  irksome  task  from  the 
superior  ranks  of  life,  cannot  but  feel  a  pro- 
portionable repugnance  to  the  discharge  ot 
it.  Think  how  it  is  with  them  upon  the  pre- 
sent plans,  and  how  it  still  must  be  upon  the 
best  plans  that  have  been  hitherto  devised  1 
The  cells  or  apartments,  however  construct- 
ed, must,  if  there  be  nine  hundred  of  them 
(as  there  were  to  have  been  upon  the  peni- 
tentiary-house plan,)  be  opened  to  the  visi- 
tors, one  by  one.  To  do  their  business  to 
any  purpose,  they  must  approach  near  to, 
and  come  almost  in  contact  with  each  inha- 
bitant ;  whose  situation  being  watched  over 
according  to  no  other  than  the  loose  methods 
of  inspection  at  present  practicable,  will  on 
that  account  require  the  more  minute  and 
troublesome  investigation  on  the  part  of 
these  occasional  superintendents.  By  this 
new  plan,  the  disgust  is  entirely  removed, 
and  the  trouble  of  going  into  such  a  room  as 
the  lodge,  is  no  more  than  the  trouble  of 
going  into  any  other. 

Were  Newgate  upon  this  plan,  all  Newgate 
might  be  inspected  by  a  quarter  of  an  hour's 
visit  to  Mr.  Akerman. 

Among  the  other  causes  of  that  reluctance, 
none  at  present  so  forcible,  none'  so  unhap- 
pily well  grounded,  none  which  affords  so 
natural  an  excuse,  nor  so  strong  a  reason 
against  accepting  of  any  excuse,  as  the  dan- 
ger of  infection — a  circumstance  which  car- 
ries death,  in  one  of  its  most  tremendous 
forms,  from  the  seat  of  guilt  to  the  seat  of 
justice,  involving  in  one  common  catastrophe 
the  violator  and  the  upholder  of  the  laws. 
But  in  a  spot  so  constructed,  and  under  a 


Digitized  by 


Google 


PANOPTICON;  OB,  THE  INSPECTION.HOUSE.         [Letter  VII. 


46 

eoone  of  discipline  to  iosared,  how  aliould 
infection  ever  arise  ?  or  how  should  it  con- 
tinue ?  Against  every  danger  of  this  kind, 
what  private  house  of  the  poor,  one  might 
almost  say,  or  even  of  the  most  opulent,  can 
be  equally  secure  ? 

Nor.  is  the  disagreeableness  of  the  task  of 
superintendence  diminished  by  this  plan,  in 
a  much  greater  degree  than  the  efficacy  of  it 
is  increased.  On  all  others,  be  the  superinten- 
dent's visit  ever  so  unexpected,  and  his  mo- 
tions ever  so  quick,  time  there  must  always 
be  for  preparations  blinding  the  real  state  of 
things.  Out  of  nine  hundred  cells,  he  can 
visit  but  one  at  a  time,  and,  in  the  mean- 
while, the  worst  of  the  others  may  be  ar- 
ranged, and  the  inhabitants  threatened,  and 
tutored  how  to  receive  him.  On  this  plan, 
no  sooner  is  the  superintendent  announced, 
than  the  whole  scene  opens  instantaneously 
to  his  view. 

In  mentioning  inspectors  and  superinten- 
dents who  are  such  by  office,  I  must  not 
overlook  that  system  of  inspection,  which, 
however  little  heeded,  will  not  be  the  less 
useful  and  efficacious :  I  mean,  the  part  which 
individuals  may  be  disposed  to  take  in  the 
business,  without  intending,  perhaps,  or  even 
without  thinking  of,  any  other  effects  of  their 
visits,  than  the  gratification  of  their  own 
particular  curiosity.  What  the  inspector's  or 
keeper's  fiunily  are  with  respect  to  him,  that, 
and  more,  will  these  spontaneous  visitors  be 
to  the  superintendent,  —  assistants,  depu- 
ties, in  so  far  as  he  is  faithful,  witnesses  and 
judges,  should  he  ever  be  unfidthfiil,  to  his 
trust.  So  as  they  are  but  there,  what  the  mo- 
tives were  that  drew  them  thither  is  perfectly 
immaterial;  whether  the  relieving  of  their 
anxieties  by  the  affecting  prospect  of  their 
respective  friends  and  relatives  thus  detained 
in  durance,  or  merely  the  satisfying  that  ge- 
neral curiosity,  whidi  an  establishment,  on 
various  accounts  so  interesting  to  human  feel- 
ings, may  naturally  be  expected  to  excite. 

You  see,  I  take  for  granted  as  a  matter  of 
course,  that  under  the  necessary  regulations 
for  preventing  interruption  and  disturbance, 
the  doors  of  these  establishments  wUl  be,  as, 
without  very  special  reasons  to  tiie  contrary, 
the  doors  of  all  public  establishments  ought 
to  be,  thrown  wide  open  to  the  body  of  the 
curious  at  large — the, great  open  committee 
of  the  tribunal  of  the  world.  And  who  ever 
objects  to  such  publicity,  where  it  is  practi- 
cable, but  those  whose  motives  for  objection 
afford  the  strongest  reasons  for  it  ? 


LETTER  VII. 

rBlVmifTlART-HOCSES — SAFE  COSTODT. 

Dbcoiifosing  the  plan,  I  will  now  take  the 
liberty  of  offering  a  few  separate  oonaidera^ 


tions,  applicable  to  the  different  purposes  to 
which  it  appears  capable  of  being  applied. 

A  PeniietUiary-house,  more  particularly  is 
(I  am  sorry  I  must  correct  myself,  and  say, 
was  to  have  been)  what  every  prison  might, 
and  in  some  degree  at  least  ought  to  be,  de^ 
signed  at  once  as  a  place  of  eafe  cusUufy^  and 
a  place  of  labour.  Every  such  place  must 
necessarily  be,  whether  designed  or  not, 
an  hospital — a  place  where  sickness  will  be 
found  at  least,  whether  provision  be  or  be  not 
made  for  its  relief.  I  vrill  consider  this  plan 
in  its  application  to  these  three  distingiuah- 
able  purposes. 

Against  escapes,  and  in  particular  on  the 
part  of  felons  of  every  description,  as  well 
.before  as  after  conviction,  persons  from  the 
pesperateness  of-  whose  situation  attempts 
Ito  escape  are  more  particularly  to  be  appre- 
Ihended,  it  would  afford,  as  I  dare  say  yoa 
/see  already,  a  degree  of  security,  which, 
perhaps,  has  been  scarce  hitherto  reached 
I  by  conception,  much  less  by  practice.  Over- 
powering the  guard  requires  an  union  of 
hands,  and  a  concert  among  minds.  But 
what  union,  or  what  concert,  can  there  be 
among  persons,  no  one  of  whom  will  have 
set  eyes  on  any  other  from  the  first  moment 
of  his  entrance  ?  Undermining  walls,  forcing 
iron  bars,  requires  commonly  a  concert,  al- 
ways a  length  of  time  exempt  from  interrup- 
tion. But  who  would  think  of  beginning  a 
work  of  hours  and  days,  without  any  tole- 
rable prospect  of  making  so  much  as  the  first 
motion  towards  it  unobserved?  Such  at- 
tempts have  been  seldom  made  without  the 
assistance  of  implements  introduced  by  ac- 
complices from  without.  But  who  would 
expose  themselves  even  to  the  slightest  pu- 
nishment, or  even  to  the  mortification  of  the 
disappointment,  without  so  much  as  a  tole- 
rable chance  of  escaping  instantaneous  de- 
tection?— Who  would  think  of  bringing  in 
before  the  keeper's  fsce,  so  much  as  a  small 
file,  or  a  phial  of  aqua  fortis,  to  a  person  not 
prepared  to  receive  any  such  thing,  nor  in  a 
condition  to  make  use  of  it  ?  *  Upon  all  plans 
hitherto  pursued,  the  thickest  walls  have  been 
found  occasionally  unavailing :  upon  this  plan, 
the  thinnest  woidd  be  sufficient — a  circum- 
stance which  must  operate,  in  a  striking  de- 
gree, towards  a  diminution  of  the  expense. 
In  this,  as  in  every  other  application  of  the 


*  Should  such  strictness  be  thought  requi- 
site,  visitors,  if  admitted  into  the  intermediate 
area,  might  be  precluded  by  a  rail,  from  q»- 
proaching  nearer  than  to  a  certain  distance  from 
the  cells ;  and,  in  some  cases,  all  conversation ' 
between  them  and  the  prisoners  might  be  in- 
terdicted altogether.  The  propriety  of  such  a 
reaulation  may  be  thought  to  stand  upon  a 
dilerent  footing,  according  as  the  confinement 
were  previous  or  subsequent  to  conviction,  and 
accoraing  to  the  nature  of  the  offence,  and  the 
intendca  severity  of  the  punishment. 
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plan,  you  will  find  its  lenient,  not  less  con-  I  its  nature  subsement  to  the  purpose  of  re- 
spicuous  than  its  ooerdve,  tendency ;  inso-  ^  formation,  seems  to  be  as  little  disputed,  as 


much  that,  if  you  were  to  be  asked  who  had 
most  cause  to  wish  for  its  adoption,  you 
mi^ht  find  yourself  at  some  loss  to  determine 
between  the  malefactors  themselres,  and 
those  for  whose  sake  they  are  consigned  to 
punishment. 

In  this  view  I  am  sure  you  cannot  overlook 
the  effect  which  it  would  have  in  rendering 
unnecessary  that  inexhaustible  fund  of  dis- 
proportionate, too  often  needless,  and  always 
unpopular  severity,  not  to  say  torture — the 
use  of  iratu.    Confined  in  one  of  these  cells, 
every  motion  of  the  limbs,  and  every  muscle 
of  the  face  exposed  to  view,  what  pretence 
could  there  be  for  exposing  to  this  hardship 
the  moat  boisterous  malefiictor?    Indulged 
with  perfect  liberty  within  the  space  allotted 
to  him,  in  what  worse  way  could  he  vent  his 
rage,  than  by  beating  his  head  against  the 
walls  ?   and  who  but  himself  would  be  a 
sufferer  by  such  folly  ?     Noise,  the  only  of- 
fence by  which  a  man  thus  engaged  could 
render  himself  troublesome  (an  offence,  by 
the  bye,  against  which  irons  themselves  afford 
no  security,)  might,  if  found  otherwise  in- 
corrigible, be  subdued  by  ^a^^th^ — a  most 
natural  and  efficacious  mode  of  prevention, 
as  well  as  punishment,  the  prospect  of  which 
would  probably  be  for  ever  sufficient  to  ren- 
der the  infliction  of  it  unnecessary.    Punish- 
ment, even  in  its  most  hideous  forms,  loses 
its  odious  character,  when  bereft  of  that  un- 
certainty, without  which  the  rashest  desperado 
would  not  expose  himself  to  its  stroke.     If 
an  instance  be  wanted,  think  what  the  means 
are,  which  the  so  mudi  admired  law  of  Eng- 
land  makes  use  of,  and  that  in  one  of  its  most 
admired  branches,  to  work,  not  upon  crimi- 
nals, but  upon  its  fiivourite  class  of  judges? 
what  but  death  ?  and  that  no  common  death, 
but  death  the  slow  but  necessary  result  of 
lingering  torture.    And  yet,  whatever  other 
reproach  the  law  may  be  thought  to  merit, 
in  what  instance  was  it  ever  seen  to  expose 
itself  in  this  way  to  the  reproach  of  cruelty  ? 


LETTER  VIII. 

USES — PENITENTIAAY-HOUSES  —  REFORMA- 
TION. 

In  my  last,  I  endeavoured  to  state  to  you  the 
advantages  which  a  receptacle,  upon  the  plan 
of  the  proposed  building,  seemed  to  promise 
in  its  application  to  places  of  confinement,  con- 
sidered merely  in  that  view.  Give  me  leave 
now  to  consider  it  as  applicable  to  the  joint 
purposes  o£ pttnishment,^  refortnation^axyijie^ 

cvniary  economy.       

,  Thaflnrtegard  to  persons  of  the  descrip- 
tioii  of  ^  those  to  whom  punishments  of  the 
nature  in  question  are  destbed,  .s^jjude-ls  in 


its  tendency  to  operate  in  addition  to  the  mass 
of  sufferance.  But  that  upon  this  plan  that 
purpose  would  be  effected,  at  least  as  com- 
pletely as  it  could  be  on  any  other,  you  can* 
not  but  see  at  the  first  glance,  or  rather  you 
must  have  observed  already.  In  the  condi- 
tion of  OUT  prisoners  (for  so  I  will  call  them 
for  shortness  sake)  you  may  see  the  student's 
paradox,  nunquamminui  solus  quam  cum  solus^ 
realized  in  a  new  way:  to  the  keeper,  a  mti/- 
titude,  though  not  a  crowd ;  to  themselves, 
they  are  aoUtary  and  sequestered  individuals. 
What  is  more,  yon  will  see  this  purpose 
answered  more  completely  by  this  plan,  than 
it  could  possiblv  be  on  any  other.  What 
degree  of  solitude  it  was  proposed  to  reduce 
them  to  in  the  once-intended  penitentiary, 
houses,  need  not  be  considered.  But  for  one 
purpose,  in  builduigs  of  any  mode  of  con- 
struction that  could  then  and  there  have  been 
in  view,  it  would  have  been  necessary,  ac- 
cording to  the  express  regulations  of  that 
plan,  diat  the  law  of  solitude  should  be  dis- 
pensed with ;  I  mean,  so  often  as  the  prisoners 
were  to  receive  the  benefits  of  attendance  on 
Divine  service.  But  in  my  brother's  circular 
penitentiary-houses,  they  might  receive  these 
benefits,  in  every  circumstance,  without  stir- 
ring from  their  cells.  No  thronging  nor  jos-\ 
tling  in  the  way  between  the  scene  of  work  L 
and  the  scene  destined  to  devotion  ;  no  quar-/^ 
rellings,  nor  confederatings,  nor  plottings  to  \ 
escape  ;  nor  yet  any  whips  or  fetters  to  pre-/ 
vent  it. 


LETTER  IX. 

FENITENTIARY-HOUSES  —  ECONOMT — 
CONTRACT — PLAN. 

I  AM  come  now  to  the  article  of  pecuniary 
economy  ;  and  as  this  is  the  great  rock  upon 
which  the  original  penitentiary-plan  I  under- 
stand has  split,  I  cannot  resist  the  temptation 
of  throwing  out  a  few  hints  relative  to  the 
mode  of  management,  which  I  look  upon  as 
the  most  eligible  in  this  view ;  but  which 
could  not,  as  you  will  see,  have  been  esta- 
blished with  anything  like  the  advantage, 
upon  any  other  ground  than  that  of  my  bro- 
ther's inspection  principle. 

To  come  to  the  point  at  once,  I  would  do 
the  whole  by  contract,  I  would  fiirm  out  the 
profits,  the  no-profits,  or  if  you  please  the 
losses,  to  him  who,  being  in  other  respects 
unexceptionable,  offered  the  best  terms.  Un- 
dertaking an  enterprise  new  in  its  extent, 
in  the  description  of  the  persons  to  be  sub- 
jected to  his  management,  and  in  many  other 
drcumstances,  his  success  in  it,  if  he  does 
succeed,  may  be  regarded  in  the  light  of  an 
invention,  and  rewarded  accordingly,  just  as 
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gacceis  in  other  inventions  b  rewarded,  by 
the  profit  which  a  monopoly  secured  by  patent 
enables  a  man  to  make ;  and  that  in  propor- 
tion to  the  success  which  constitutes  their 
merit.  He  should  have  it  during  good  heho' 
viour :  which  you  know  is  as  much  as  to  say, 
unless  specific  instances  of  misbehaviour, 
flagrant  enough  to  render  his  removal  expe- 
dient, be  proved  on  him  in  a  legal  way,  he 
shall  have  it  for  his  Ufi,  Besides  that  when 
thus  secured  he  can  afford  to  give  the  better 
price  for  his  bargain,  you  will  presently  see 
more  material  reasons  to  counterbalance  the 
seeming  unthriftiness  of  granting  him  a  term, 
which  may  prove  so  long  a  one.  In  other 
respects,  the  terms  of  the  contract  must,  of 
course,  depend  upon  the  proportion  of  capi- 
tal, of  which  the  contract  gave  him  the  use. 
Supposing  the  advance  to  amount  to  the 
whole  manufiicturing  stock,  he  must  of  course 
either  pay  something  for  his  contract,  or  be 
contented  with  a  thare  of  the  gross  profits, 
instrad  of  the  whole,  unless  that  from  such 
profits  an  interest  upon  the  capital  so  ad- 
vanced to  him  should  be  deducted :  in  which 
case,  nobody,  I  suppose,  would  grudge  him 
the  whole  net  profit  after  such  deduction, 
even  though  the  rate  of  interest  were  much 
below  the  ordinary  one :  the  difference  be- 
tween such  reduced  rate  of  interest  and  the 
ordinary  one,  would  constitute  the  whole  of 
the  expense  which  the  public  would  be  at. 
Suppose,  to  speak  at  random,  this  expense 
were  to  amount  to  £6000,  £8000,  or  £10,000 
•-year,  fi>r  the  3000  convicts  which,  it  was 
computed,  would  be  the  standing  number  to 
be  maintained  in  England,*  I  should  not  ima- 
gine that  such  a  sum  as  even  this  latter  would 
be  much  grudged.  I  fimcy  the  intended  ex- 
pedition to  Botany  Bay,  of  which  I  am  just 
apprized,  will  be  rather  more  expensive.  Not 
that  it  appears  to  me  that  the  nation  would 
remain  saddled  with  any  such  expense  as  this 
at  the  long  run,  or  indeed  with  any  part  of 
it.    But  of  this  hereafter. 

In  the  next  place,  I  would  give  my  con- 
tractor all  the  powert  that  his  interest  could 
prompt  him  to  wish  for,  in  order  to  enable 
him  to  make  the  most  of  his  bargain,  with 
only  some  slight  reservations,  which  I  will 
mention  afterwards ;  for  very  slight  ones  you 
will  find  they  wiU  be,  that  can  be  needful  or 
even  serviceable  in  the  view  of  preventing 
abuse. 

But  the  greater  latitude  be  has  in  taking 
such  measures,  the  less  will  he  grudge  the 
letting  it  be  known  what  the  measures  are 
which  he  doe*  take,  knowing,  at  the  same 
time,  that  no  advantage  can  be  taken  of  such 
knowledge,  by  turning  him  out  in  case  of  his 


*  According  to  the  hazd-labour  bill,  286d. 
See  the  table  to  my  View  of  that  bill :  unce  then, 
I  fear,  the  number  has  rather  increased  than 
diminished. 


success,  and  putting  in  another  to  reap  the 
fi-uits  of  his  contrivance.  I  will  then  require 
him  to  disciose,  and  even  to  print  and  pubiisA 
his  accounts — the  whole  process  and  detail 
of  his  management — the  whole  history  of 
the  prison.  I  will  require  him,  I  say,  on  pain 
of  forfeiture  or  other  adequate  punishment,  to 
publish  these  accounts,  and  that  upon  oath. 
I  have  no  fear  of  his  not  publishing  some  ac- 
counts, because,  if  the  time  is  ela^Med  and 
some  accounts  not  published — afiurt  not  liable 
to  dispute — the  punishment  takes  place  of 
course :  and  I  have  not  much  fear  that  the 
accounte,  when  published,  will  not  be  true  ; 
because,  having  power  to  do  every  thing  tlmt 
is  for  his  advantage,  there  is  nothing  which 
it  is  his  interest  to  conceal ;  and  the  interest 
which  the  punishment  for  perjury  gives  him 
not  to  conceal,  is  manifest,  more  especially  as 
I  make  him  examinable  and  cross-examinable 
viva  voce  upon  oath  at  any  time. 

It  is  for  clearing  away  as  much  as  possible 
every  motive  of  pecuniary  interest  that  could 
prompt  him  to  throw  any  kind  of  doak  or 
reserve  upon  any  of  his  expedients  for  in- 
creasing his  profits,  that  I  would  insure  than 
to  him  for  life. 

From  the  information  thus  got  from  him, 
I  derive  this  advantage.  In  ^e  case  of  his 
ill  success,  I  see  the  causes  of  it,  and  not  only 
I,  but  every  body  else  that  pleases,  may  see 
the  causes  of  it ;  and  amongst  the  rest,  tiiose 
who,  in  case  of  their  taking  the  management 
out  of  his  hands,  would  have  an  interest  in 
being  acquainted  with  such  causes,  in  order 
to  obviate  or  avoid  them.  More  than  that, 
if  his  ill  success  is  owing  to  incapacity,  and 
that  incapacity  such  as,  if  oontintted,  might 
raise  my  expense  above  the  calculation,  I  can 
make  him  stop  in  time — a  measure  to  which 
he  can  have  as  little  objection  as  myself ;  for 
it  is  one  advantage  of  this  plan,  that  vHiatever 
mischief  happens  must  have  more  than  eat«n 
out  all  his  profita  before  it  reaches  me. 

In  the  case  of  his  good  success,  I  see  the 
causes  of  that  too ;  and  every  body  sees  them, 
as  before ;  and«  amongst  others,  all  persons 
who  could  propose  to  themselves  to  get  into 
a  situation  similar  to  his,  and  who  in  such 
case  would  naturally  promise  themselves,  in 
the  event  of  their  getting  into  his  situation, 
a  success  equal  to  his — or  rather  superior ; 
for  such  is  the  presumption  and  vanity  natu- 
ral to  man. 

Without  such  publication,  vrfaom  should  I 
have  to  deal  with,  besides  bun  ?  certainly,  in 
comparison,  but  a  very  few ;  not  many  more 
than  I  may  have  had  at  first :  the  terms,  of 
course,  disadvantageous  as  at  first ;  for  dis- 
advantageous terms  at  first,  while  all  is  yet 
in  darkness,  they  certainly  must  be. 

After  such  publication,  whom  should  I 
have  then  ?  I  should  have  every  body ;  every 
body  who,  by  fortune,  experience,  judgment. 
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disporitian,  ahonld  conceive  himself  able,  and 
find  bimself  inclined,  to  engage  in  such  a  busi- 
Bess ;  and  each  person  seeing  what  advantage 
had  been  made,  and  how,  would  be  willing 
*'  to  make  his  offer  in  proportion.  What  si- 
tuation more  &Toitrable  ror  making  the  best 
terms? 

These  best  terms,  then,  I  should  make  at 
his  death,  even  for  his  establishment ;  but 
long  before  that,  had  I  others  upon  the  car- 
pet, I  should  make  similar  good  terms  for  all 
those  others.  Thus  I  make  his  advantage 
mine,  not  only  after  it  has  ceased  to  be  his, 
hot  almost  as  soon  as  it  commences  so  to  be : 
I  thus  get  his  success  in  all  the  rest,  by  paying 
for  it  only  in  the  one ;  and  in  that  not  more 
than  it  was  necessary  to  pay  for  it. 

But  eontruetwt,  you  will  say  perhaps,  or 
at  least  if  you  don't,  there  are  enough  that 
will,  "  are  a  good-for-nothing  Bei  of  people ; 
«juf  whg  should  we  be  fleeced  bg  them  f  One 
of  them  perjured  himself  not  Umg  ago,  and 
we  put  him  into  the  pillorg,  Tneg  are  the 
name  sort  of  gentry  that  are  called  farmers^ 
general  in  Franect  and  publicans  in  the  Gos» 
pel^  where  they  are  ranked  with  sinners  ;  and 
nobody  likes  them  anywhere,**  All  this,  to 
be  sure,  is  very  true:  but  if  you  put  one  of 
them  int-o  the  pillory ,  you  put  another  of  them 
into  thepost'ojice ;  and  if  in  the  devoted  city 
five  righteous  would  have  screened  the  whole 
gang  from  the  perdition  called  for  by  the 
enormities  of  ninety-five  unrighteous,  why 
ahould  not  the  merits  of  one  Palmer  be  enough 
to  make  it  up  for  the  demerits  of  twenty  At- 
kinsons ?  Gentlemen  in  general,  as  I  have 
had  manifold  occasion  to  observe,  love  close 
reasoning,  and  here  they  have  it.  It  might 
be  thought  straying  from  the  point,  if  I  ven- 
tured to  add,  that  gentlemen  in  the  com  trade, 
or  in  any  other  trade,  have  not  commonly 
quite  so  many  witnesses  to  their  bargains,  as 
my  contractor  would  have  to  the  management 
of  his  house. 


LETTER  X. 

CHOICE  OF  TRADES  SHOULD  BE  FREE. 

In  my  last  I  troubled  you  with  my  sentiments 
on  the  duration  of  the  first  contract,  and  the 
great  article  of  publicity  in  the  management, 
which  was  my  motive  for  admitting  of  a  dura- 
tion so  unlimited.  But  long  before  my  con- 
tractor and  I  had  come  to  any  settlement 
about  these  points,  he  would  have  found  va- 
rious questions  to  propose  to  me.  One  thing 
he  would  not  fail  to  say  to  me  is — Wliat 
trades  may  I  put  my  men  to  when  I  have  ^ot 
them  t  My  answer  is  soon  given.  Any  what- 
ever that  you  can  persuade  them  to  turn  their 
hands  to.  Now,  then.  Sir,  let  us  think  for 
a  moment,  if  you  please,  what  trades  it  may 
be  most  for  his  advantage  to  put  them  to»  and 
Vol-  IV. 


what  it  is  therefore  most  lihefy  he  should  be  I 
disposed  to  put  them  to. 

That  he  may  get  the  better  view  of  them, 
I  throw  them  into  ybar  classes.  Inthe>!rs^ 
I  place  those  who  already  are  possessed  of 
businesses  capable  of  being  carried  on  with 
advantage  in  the  prison:  in  the  second^  those 
trained  up  to  businesses  whidi,  though  not 
capable  in  themselves  of  being  carried  on 
within  such  limits,  yet  by  the  similarity  of 
operation  have  a  tendency  to  render  it  more 
or  less  easy  for  a  man  to  learn  some  of  those 
other  businesses  which  are :  in  the  third  rank, 
I  would  place  such  as  had  been  trained  up 
indeed  to  industry,  but  to  branches  which 
have  no  such  tendency  as  I  have  just  men- 
tioned ;  such,  for  instance,  as  porters,  coal- 
heavers,  gardeners,  and  husbandmen.  In  the 
last  I  would  place  men  regularly  brought 
up  to  the  profession  of  thieving,  and  others 
who  hate  never  been  brought  up  to  any  kind 
of  industry.  Some  names  fi>r  these  different 
classes  I  may  as  well  endeavour  to  find  as  not ; 
for  names  they  must  have  when  they  get  into 
their  house ;  and  if  I  perform  not  that  busi- 
ness myself^  somebody  eUe  must  do  it  for  me. 
I  will  call  them  the  good  hands,  the  capable 
hands,  the  promising  hands,  and  the  drones* 
As  to  the  capable  hands,  they  will,  of  course, 
be  the  more  valuable,  the  nearer  the  busi- 
nesses they  understand  approach  to  those  of 
the  good  ones ;  in  other  words,  the  less  diffi- 
culty there  would  be  in  teaclidng  the  latter 
the  business  of  the  former.  The  same  ob- 
servation of  course  applies  to  the  promising 
hands ;  in  as  far  as  the  advantage  which  the 
one  possess  by  habit  the  others  may  appear 
to  possess  by  disposition.  Lower  down  in\ 
the  scale  of  detail  I  will  not  attempt  to  leadC 
you. 

You  have  a  very  pretty  law  in  England 
for  enriching  the  country,  by  keeping  boys 
backward,  and  preventing  men  from  follow- 
ing the  trades  they  could  get  most  by.  If  I 
were  jealous  of  Russia's  growing  too  rich, 
and  being  able  to  buy  too  many  of  our  goods, 
I  would  try  to  get  such  a  law  as  thftt  intro* 
duced  among  these  stupid  people  here,  who , 
have  never  yet  bad  the  sense  to  think  of  any 
such  thing.  Having  no  such  jealousy  against 
any  country,  much  less  against  my  own  Uto- 
pia, I  would  beg  that  law  might  be  banished 
from  within  my  walls.  I  fancy  my  contrac- 
tor would  be  as  well  pleased  with  its  room 
as  its  company ;  and  as  the  same  indulgence 
has  been  granted  to  other  persons  of  whose 
industry  no  great  jealousy  seems  to  be  enter- 
tained, such  as  soldiers  and  sailors,  I  have 
no  great  fear  the  indulgence  would  be  denied 
me.  Much  I  believe  is  not  apprehended  in 
that  Way  from  the  red-coats  and  jack-tars ; 
and  still  less,  I  believe,  would  be  apprehended 
from  my  heroes. 

This  stumbling-blodc  cleared  away,  the 
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first  thing  I  imi^e  my  contractor  would  do, 
would  be  to  set  to  work  his  good  hands ;  to 
whom  he  would  add  as  many  of  his  capable 
hands  as  he  could  muster. 

With  his  promUing  hands  and  his  drones, 
he  would  set  up  a  manufiictuie.  What,  then, 
shall  this  manuBicture  be  ?  It  may  he  this, 
and  that,  and  t'other  thing,  says  the  hard- 
labour  bill :  it  shall  be  angthing  or  everything, 
tay  L 

As  to  the  question.  What  sort  of  manttfaC" 
tare  or  manufactwrer  would  be  likely  to  answer 
best  f  it  is  a  discussion  I  will  not  attempt  to 
lead  you  into,  for  I  do  not  propose  at  present 
to  entertain  you  with  a  critical  examination 
of  the  several  actual  and  possible  manufac- 
tures, established  and  establishable  in  Great 
Britain.  The  case,  I  imagine,  would  be,  that 
aome  manu&cturer  or  other  would  be  the  man 
I  should  have  for  my  contractor —  a  man  who, 
being  engaged  in  some  sort  of  business  that 
was  easy  to  learn,  and  doing  pretty  well  with 
as  many  hands  as  he  was  able  to  get  upon  the 
ordinary  terms,  might  hope  to  do  better  still 
with  a  greater  number,  whom  he  could  get 
upon  much  better  terms.  Now,  whether 
there  are  any  such  manufiusturers,  and  how 
many,  is  what  I  cannot  so  well  tell  you,  espe- 
cially at  this  distance ;  but,  if  you  think  it 
MTorth  while  to  ask  Mr.  Daily  Advertiser,  or 
Mr.  St.  James'  Chronicle,  I  fancy  it  will  not 
be  long  before  you  get  some  answer.  -^ 

In  my  View  of  the  Hard-Labour  Bill,  l\ 
ventured  to  throw  out  a  hint  upon  the  sub-,' 
ject  of  putting  the  good  hands  to  their  owm 
trades.  Whether  any  and  what  use  was  made 
of  that  hint,  I  cannot  recollect ;  for  neither 
the  act  which  passed  afterwards,  nor  any 
diapter  of  that  history,  has  travelled  with  me 
to  Crecheff:  nor  should  I  have  had  a  single 
flcrap  of  paper  to  refresh  my  memory  on  that 
subject,  but  for  the  copy  of  my  own  pamphlet 
which  I  found  on  my  brother's  shelf.  The 
general  notion  seemed  to  be,  that  as  the  people^ 
were  to  be  made  to  work  for  their  punish-" 
ment,  the  works  to  be  given  to  them  should 
be  somewhat  which  they  would  not  like ;  and, 
in  that  respect,  it  looks  as  if  the  considera- 
tion  of  punishment,  with  its  appendage  of 
reformation,  had  kept  the  other  of  economy 
a  little  behind  the  curtain.  But  I  neither  see 
the  great  danger  nor  the  great  harm  of  a  man's 
liking  his  work  too  well ;  and  how  well  so- 
ever he  might  have  liked  it  elsewhere,  I  should 
still  less  apprehend  his  liking  the  thought  of 
having  it  to  do  there.  Supposing  no  sage  re- 
gulations made  by  any  body  to  nail  them  to 
this  or  that  sort  of  work,  the  work  they  would 
naturally  fall  upon  under  the  hands  of  a  con- 
tnu:tor  would  be  that,  whatever  it  might  be, 
by  which  there  was  roost  money  to  be  made ; 
fbr  the  more  the  prisoner- workman  got,  the 
more  the  master  could  get  outof  him ;  so  that 
ilpon  that  point  I  should  have  Uttlt  fear,  of 


their  not  agreeing.  Nor  do  I  see  why  labour 
should  be  t-he  less  reforming  for  being  profit- 
able. On  the  contrary,  among  workuig  men, 
especially  among  working  men  whom  t]be  dis^ 
cipline  of  the  house  would  so  effectually  keep 
from  all  kinds  of  mischief,  I  must  confess  I 
know  of  no  test  of  reformation  so  plain  or  so 
sure  as  the  improved  quantity  and  value  of 
their  work* 

It  looks,  however,  as  if  the  authors  of  the 
above  provision  had  not  quite  so  much  faith 
in  such  an  arrangement  as  I  must  confess  L 
have.  For  the  choice  of  the  trade  wu  not 
to  be  left  to  the  governor  of  the  pris(m,.mudi 
less  to  the  prisoner- workman,  but  waa  given 
to  superintending  committees  qf  justices  of 
the  peace.  In  choosing  among  the  em(^y- 
ments  exemplified,  and  other  similar  ones  (for 
if  I  mistake  not  this  restriction  of  similarity 
was  subjoined)  it  was  indeed  reconunended 
to  those  magistrates  to  take  **  such  employ- 
ments as  th^y  should  deem  most  conducive 
to  profit."  But  the  profit  here  declared  to 
be  in  view  was,  not  the  profit  of  the  workman. 
or  his  roaster  the  govemar^  but  I  know  not 
what  profit  **  of  the  district"  the  **  conve^ 
nience"  of  which  (though  I  know  not  what 
convenience  there  could  be,  distinct  -  from 
profit)  waa  another  land-marlr  given  them  to 
steer  by.  If  you  cast  an  eye  on  the  trades 
exemplified  (as  I  believe  I  must  beg  you  to 
do  presently)  you  will  find  some  difficulty,  I 
believe,  in  conceiving  that  in  the  choice  of 
them  the  article  of  profit  could  have  been 
the  uppermost  consideration.  Nor  was  this 
all ;  for  besides  the  vesting  of  the  choice  of 
the  employments  in  committees  of  justices 
in  the  first  instance,  the  same  magistrates 
are  called  upon  to  exercise  their  judgment 
and  ingenuity  in  dividing  the  prisoners  into 
classes ;  in  such  sort,  that  the  longer  a  man 
had  stayed  in  the  house  his  labour  should  be ' 
less  and  less  **  severe,"  exception  made  for 
deHnqnency,  in  which  case  a  man  might  at 
any  time  be  turned  down  from  an  upper  class 
to  a  lower.  But  had  the  matter  been  left  to 
a  contractor  and  his  prisoner- workmen,  they 
would  have  been  pretty  «ure  to  pitch  upon, 
and  to  stick  to,  what  would  be  most  condu- 
cive to  their  profit,  and  by  that  means  to  the 
profit  of  the  district ;  and  that  without  any 
recommendation.  Whether  the  effect  of  that 
recommendation  would  have  been  equally  sure 
upon  the  above-mentioned  magistrates,  would 
have  remained  to  be  decided  by  experience. 
Understanding  me  to  be  speaking  merely  of 
a  magistrate  in  the  abstract,  you  will  forgive 
my  saying,  that  in  this  one  point  I  have  not 
quite  so  great  a  confidence  in  a  set  of  gentle* 
men  of  that  description,  as  I  have  in  that  sort 
of  knave  called  a*  contractor.  I  see  no  sort 
of  danger,  that  to  the  contractor  there  should 
be  any  one  object  upon  earth  dearer  than  the 
interest  of  the  contractor ;  but  I  see  some 
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danger  that  tliere  may  be,  now  and  then  by 
accidenf ,  sdme  other  object  rather  dearer  to 
the  BAagistnrte.  Anoi^  these  rival  objeets, 
if  we*  do  not  always  reckon  the  pleasure  of 
ptagning  the  contractor,  should  he  and  the 
magistrate  chance  not  to  agree,  we  may  how- 
ever not  unfrequently  reckon  the  exercise  of 
his  (the  magistrate's)  own  power,  and  the 
display  of  his  own  wisdom ;  the  former  of 
which,  ^e  may  nfeiflurdly  enough  conceive,  Was 
not  given'  to  him  for  nothing,  nor  the  latter 
confided  in-withottt  caiise.  You  must,  (think, 
before  nbw  have'  met  with  examples  of  men, 
thai  had  rat^(ir  a  plan  of  the  public's,  or  even 
of  an  indxVidusA'?  for  whom  they  had  a  more 
particular  regard,  should  miscarry  under  their 
management,  than  prosper  under  a  different 
one. 

But  if,  without  troubling  yourself  about 
general  theories  of  human  nature,  you  have 
a  mind  fo^  a  more  palpable  test  of  the  pro- 
pfiet^'of  this  reasoning,  you  may  cut  the  mat- 
ter short  enough,  by  making  an  experiment 
upon  a  contractor,  and  trying  whether  he  will 
give  yoo  as  good  terms  with  these  clogs  about 
hSra,  as  he  would  without  them.  Sure  I  am, 
that,  were  I  in  his  place,  I  should  require  no 
small  abatement  to  be  made  to  me,  if,  instead 
of  choosing  the  employments  for  my -own 
men,  I  was  liable  at  every  turn  to  have  them 
taken  out  of  my  hands  and  put  to  different 
employments,  by  A,  B,  and  C  to-day,  and  by 
X,  Y,  and  Z  to-morrow. 

Upon  the  whole,  you  wiQ  not  wonder  that 
I  should  have  my  doubts  at  present,  whether 
the  plan  was  rendered  much  better  for  these 
ingenious  but  complicated  refinements.  They 
seemed  mighty  fine  to  me  at  the  time,  for 
when  I  saw  contrivance,  I  expected  success 
proportionable. 


LETTER  XL 

MULTIPLICATION  OP  TRADES  IS  NOT 
NECESSARY. 

So  fifr  as  to  the  choice  of  businesses:  As  to 
the  new  ones,  I  see  no  reason  why  any  point 
should  be  made  of  multiplying  them :  a  single 
one,'  W«]l  chosen,  may  answer  the  purpose, 
just  air  well  as  ever  so  many  more.  I'  men- 
tion ^lis,  because  though  it  may  be  easy  to 
find  one  spedes'of  manufiicture;  or  five,  or 
ten,  tbfl(t  nd^  aiitfwer  with  workmen  so 
cramped,  and'  in  a  situation-  so  confined,  it 
might  not  be  quite  so  easy  to  find  fifty  or 
8  ^ndi!«di;  The  number  of  hands  for  which 
emplo3rment  is  to  be  found,  can  scarcely  be 
admitted  as  a  reason  for  mtdtiplying  the^b- 
jectS  of  mtthifift*ture.  In  such  a  nation  as 
Great  Britain;  it  is  difficult  to  conceive  that 
the  greatest  number'  of  hands  that  can  be 
comprised  in  such  an  establishmeilt,  should 
be  great  enouglt  to  overstock  the  market ;  and 
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if  tMs  island  of  ours  is  not  big  enough,  this 
globe  of  ours  is  still  bigger.  In  many  species 
of  manufiicture,  the  work  is  performed  with 
more  and  more  advantage,  as  every  body 
knows,  the  more  it  can  be  divided ;  and,  in 
many  instances,  what  sets  bounds  to  that 
division,  is  rather  the  number  of  hands  the 
master  can  afford  to  maintain,  than  any  other 
circumstance. 

When  one  tui^s  to  th^  hard-labour  bill,  it 
looks  as  if  the  fi-aniers  of  it  had  been  ukidei' 
some  anxiety  to  find  out  businesses  that  they 
thought  might  do  in  their  penitentiary-houses, 
and  to  make  known  the  result  of  their  dis- 
coveries. It  accordingly  proposes  for  Con- 
sideration a  variety  of  examples.  For  such 
of  the  prisoners  as  were  to  be  worked  the 
hardest:  1.  treading  in  a  wheel;  2.  drawing 
in  a  capstem  for  turning  a  mill  or  other  ma- 
chine or  engine ;  3;  beating  hemp ;  4.  rasping^ 
log\^'Ood ;  5.  chopping  rags ;  6.  sawing  timber ; 
7.  working  at  forges ;  8.  smelting.  For  those 
who  are  to  be  most  favoured:  1.  making' 
ropes;  2.  weaving  sacks;  8.  spiniiing  yam ; 
4.  knitting  nets. 

I  find  some  difficulty,  however,  in  con- 
ceiving to  what  use  this  instruction  wa6  des- 
tined, unless  it  were  the  edification  of  that 
class  of  legislators,  more  fi'equently  quoted' 
for  worth  than  knowledge' — the  country  gen- 
tlemen. To  some  gentlemen  of  that  respect-  >^ 
able  description,  it  might,  for  aught  I  know, 
be  matter  of  consolation  to  see  that  industry 
could  find  so  many  shapes  to  assume,  on  such 
a  stage.  But  if  it  was  designed  to  give  a 
general  view  of  the  purposes  to  which  manual 
Ubour  may  be  apphed,  it  goes  not  very  far, 
and  there  are  publications  enough  that  go 
some  hundreds  of  times  farther.  If  the  former' 
of  its  two  chapters  was  designed  as  a  speci- 
men of  such  works  of  a  particularly  laborious 
cast,  as  are  capable  of  being  carried  on  to  the . 
greatest  advantage,  or  with  least  advance  of 
capital,  or  with  the  greatest  security,  against  ^ 
workmen  of  so  refractory  a  complexion — or  i 
if  either  chapter  was  destined  as  a  specimen  ' 
of  employments  that  required  least  extent  of  i 
room — in  any  of  these  cases  the  specimen 
seems  not  a  very  happy  one : — 1st  and  2(/,  Of 
the  treading  in  a  wheels  or  drawing  in  a  cap- 
stem  for  turning  a  mill,  nothing  can  be  said^ 
in  respect  of  pecuniary  productiveness,  till 
the  mill,  the  machine,  or  the  engine,  are  spe* 
cified;  nor  anything  that  can  be  found  to 
distinguish  them  from  other  employments, 
except  the  room  and  the  expense  which  such 
implements  seem  more  particularly  to  require, 
Sdy  Heating  of  hemp  is  a  business  too  pro« 
verbial  to  be  unknown  to  any  body,  and  in 
those  establishments  where  it  has  had  com- 
pulsion for  its  motive,  has  not  hitherto,  I ' 
believe,  proved  a  very  profitable  one ;  and  if 
I  may  belieVe  people  who  are  of  the  trade, 
and  who  have  no  interest  to  mislead  me. 
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hemp  beaten  by  band,  tbougb  it  takes  more 
labour,  does  not  fetcb  so  good  a  price,  as 
wben  beaten  at  a  water-mill.  4th,  Rasping 
logwood  is  an  employment  wbich  is  said  by 
Mr.  Howard,  I  tbink,  and  others,  to  be  car- 
ried on  in  some  work-houses  of  Holland,  and 
I  believe  to  some  profit.  But  I  know  it  has 
been  carried  on  Ukewise  by  the  natural  pn- 
tmtm  mobiles;  witness  a  wind^miU,  which,  I 
remember,  a  tenant  of  yours  employed  in  this 
way;  and  I  can  conceive  few  operations  in 
whidi  those  natural  powers  promise  to  have 
greater  advantage  over  the  human.  5th, 
Chopping  rags  is  a  business  that  can  answer 
no  other  purpose  than  the  supplying  mate- 
rials for  paper-mills,  which  cannot  anywhere 
be  established  without  a  supply  of  running^ 
wpater — an  element  which,  I  am  sure  in  many, 
and,  I  am  apt  to  think,  in  all  paper-mills  lu- 
therto  established,  afibrds  for  this  operation 
a  prifHMm  mobile  much  more  advantageous 
than  human  labour.  In  the  6th,  7th,  and 
Bth  examples,  viz.  sawing  timber,  worhing 
at  forges,  and  smelting,  1  see  nothing  to  dis- 
tinguish them  very  remarkably  from  three 
hundred  others  ^at  might  be  mentioned, 
unless  it  be  the  great  room  they  all  of  them 
occupy,  the  great  and  expensive  establish- 
ment which  they  suppose,  or  the  dangerous 
weapons  which  they  put  into  the  hands  of 
any  workman  who  may  be  disposed  to  turn 
that  property  to  account.  9th,  As  to  rope 
making,  which  stands  at  the  head  of  the  less 
laborious  class,  besides  being,  as  I  always 
understood,  remarkably  otherwise,  it  has  the 
particular  property  of  taking  up  more  room 
than,  I  believe,  any  other  manufiu:turing  em- 
ployment that  was  ever  thought  of.  As  to 
the  three  last  articles  of  ^e  dozen,  viz. 
weaving  sacks,  spinning  gam,  and  knitting 
nets,  I  know  of  no  particular  objections  that 
can  be  made  to  them,  any  more  than  to  three 
score  others.  But,  without  going  a  stone's 
throw  from  the  table  I  am  writing  upon,  I 
could  find  more  than  as  many  businesses, 
which  pay  better  in  England,  than  these 
three  last,  in  other  respects  exceptionable 
ones,  which  are  as  easy  to  learn,  take  up  as 
little  room,  and  require  a  capitsJ  nearly,  or 
quite  as  moderate,  to  set  up.  By  coming 
here,  if  I  have  learnt  nothing  else,  I  have 
learnt  what  the  human  powers  are  capable 
of,  when  unfettered  by  the  arbitrary  regula- 
tions of  an  unenlightened  age ;  and  gentlemen 
may  say  what  they  please,  but  they  shall  never 
persuade  me  that  in  Enghmd  those  powers 
are  in  any  remarkable  degree  inferior  to  what 
they  are  in  Russia.*  However,  not  having 
the  mantle  of  legisUtion  to  screen  me  from 

*  One  of  my  brother*s  boys,  who  had  not  been 
at  nail-making  a  month,  got  flo«9ed  the  other 
day  for  making  a  knife :  not  that  at  CrecheflT 
there  is  any  law  against  ingenuity ;  but  there  is 
against  stealing  iron  and  stealing  time. 


the  ridicule  of  going  beyond  my  last,  I  forbear 
to  specify  even  what  I  have  under  my  eye, 
knovring  that  in  Mr.  Arthur  Young,  a  gentle- 
man whom  no  one  can  accuse  of  hicfing  his 
candle  under  a  bushel,  anybody  that  chooaes 
it  might  find  an  informant,  who,  on  this,  as 
well  as  so  many  other  important  subjects, 
for  every  grain  of  information  I  could  give, 
could  give  a  thousand. 

But  without  any  disparagement  to  that 
gentleman,  for  vrhoae  public-spirited  labours 
and  well-directed  talents  no  man  feels  greater 
respect  than  I  do,  there  are  other  persons, 
who  on  these  same  subjects  could,  for  such 
a  purpose,  give  still  more  and  better  infor- 
mation than  he,  and  who  would  not  be  less 
communicative :  I  mean,  as  before,  Mr.  Daily 
Advertiser  and  his  brethren. 

There  are  two  points  in  politics  very  hard 
to  compass.  One  is,  to  persuade  legiala- 
tors  that  they  do  not  understand  shoemakaog 
better  than  shoemakers ;  the  other  is,  to  per- 
suade shoemakers  that  they  do  not  undcntsod 
legislating  better  than  legislators.  The  latter 
point  is  particularly  difficult  in  our  own  dear 
country;  but  the  other  is  the  hardest  of  all 
hard  things  everywhere. 
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Thb  point,  then,  being  settled,  what  tradea 
the  people  may  be  employed  in,  aDother 
question  my  contractor  wUl  ask  is,  what 
powers  he  is  to  have  put  into  his  hands,  as  a 
means  of  persuading  them  to  betake  ihem- 
selves  to  those  trades?  The  riiortest  way  of 
answering  this  question  will  be  to  tell  him 
what  powers  he  shall  noxiiaxe.  In  the  first 
place  then,  he  shall  not  starve  them.  <*  What 
then,"  you  will  say  perfiaps,  *'  do  you  think 
it  likely  that  he  would?"  To  speak  the  truth, 
for  my  own  part  I  have  no  great  fear  of  it.  But 
others  perhaps  might.  Besides,  my  notion 
is,  that  the  law,  in  guarding  itself  against 
men,  ought  to  do  just  the  contrary  of  what 
the  judge  should  do  in  trying  them,  espedally 
where  diere  is  nothing  to  be  lost  by  it.  The 
business,  you  know,  of  the  judge,  is  to  pre- 
sume them  all  honest  till  he  is  forced  to  sus- 
pect  the  contrary :  the  business  of  the  law 
is  to  conclude  them  all,  without  exception, 
to  be  the  greatest  knaves  and  villains  that 
can  be  imagined.  My  contractor,  therefore, 
I  make  myself  sure,  would  starve  them — a 
good  many  of  them  at  least — if  he  were  let 
alone.  He  would  starve,  of  course,  all  whom 
he  could  not  make  pay  for  their  board,  to- 
gether with  something  for  his  trouble.  But 
as  I  should  get  nothing  by  this  economy,  and 
might  lose  some  credit  by  it,  I  have  no  mind 
it  should  take  place.  Bread,  though  as  bad 
ott  wholesome  bread  can  be,  they  shall  have. 
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then,  in  plenty:  this  and  water,  and  nothing/ 
else.  This  they  shall  he  certain  of  having/ 
and,  what  is  of  full  as  much  consequence, 
every  hody  else  that  pleases  shall  he  certain 
of  thdr  having  it.  My  brethren  of  the  would- 
be-reforming  tribe  may  go  and  look  at  it  at 
the  baker's :  they  may  weigh  it,  if  they  will, 
and  buy  it,  and  carry  it  home,  and  give  it  to 
their  children  or  thetr  pigs.  It  shall  be  dealt 
out  by  sound  of  trumpet,  if  you  please ;  and 
Christian  starers  may  amuse  themselves  with 
seeing  bad  bread  dealt  out  to  felons,  as  Chris- 
tian ambassadors  are  entertained  with  the 
flight  of  bags  of  bad  money  counted  out  to 
Janissaries.  The  latter  wonder  I  saw :  the 
other  I  assure  you  would  give  me  much  more 
pleasure. 

With  this  saving  clause,  I  deliver  them 
over  to  the  extortioner,  and  let  him  make 
the  most  of  them.  Let  him  sell  porter  at 
the  price  of  port :  and  "  humble  port'*  at 
the  price  of  **  imperial  tokay :"  his  customers 
might  grumble,  but  I  don't  think  you  would, 
and  I  am  sure  I  should  not :  for  it  is  for  that 
they  were  put  there.  Never  fear  his  being 
so  much  his  own  enemy,  as  to  stand  out  for 
a  price  which  nobody  will  give. 

In  the  next  place  I  don*t  know  that  I 
should  be  for  allowing  him  the  power  of 
beatin|^Jus_.boarder8,  nor,  in  short,  of  pu- 
nishing them  in  any  shape.  Anywhere  else, 
such  an  exemption  must  have  been  Tisionary 
and  impracticable.  Without  either  punish- 
ment, or  interest  given  him  in  the  profits 
ef  his  labour — an  interest  which,  to  get  the 
better  of  so  many  adverse  motives,  must  have 
been  a  pretty  strong  one,  how  could  you 
have  insured  a  man's  doing  a  single  stroke 
of  work  ?  and,  even  with  such  interest,  how 
oould  you  have  insured  his  not  doing  all  sorts 
of  mischief?  As  to  mischief,  I  observed  to 
you,  under  the  article  of  safe  custody,  how 
easy  their  keeper  might  make  himself  upon 
that  score :  and  as  to  work,  I  flatter  myself 
you  perceive  already,  that  there  need  be  no 
great  fear  of  a  want  of  inducements  adequate 
to  that  purpose. 

If,  aftier  all,  it  should  be  insisted  that  some 
power  of  correction  would  be  absolutely  ne- 
cessary— for  instance,  in  the  case  of  a  pri- 
soner's assaulting  a  keeper  or  teacher  at  the 
time  of  receiving  his  food  or  his  instruction 
(a  case  which,  though  never  very  probable, 
would  be  always  possible) — sudi  a  power, 
though  less  necessary  here  than  anywhere 
else,  might,  on  the  other  hand,  be  given  with 
less  danger.  What  tyranny  could  subsist 
under  such  a  perfect  fjeunlity  of  complaint  as 
is  the  result  of  so  perfect  a  fiudlity  of  inspec- 
tion ?  But  on  this  head  a  word  is  sufficient, 
after  what  I  have  said  in  considering  the 
general  heads  of  advantage  dependent  on  this 
principle.  Other  checks  assistant  to  this  are 
obvious  enough.    A  cofrtfcriaii.-i!fifi^might 


be  kept,  in  which  ever^  instance  of  chastise- 
ment, with  the  cause  for  which  it  was  admi- 
nistered, might  be  entered  upon  record :  any 
the  slightest  act  of  punishment  not  entered 
to  be  considered  as  a  lawless  injury.  If 
these  checks  be  not  enough,  the  presence  of 
one  or  more  persons,  besides  him  by  whom 
the  correction  was  actually  administered, 
might  be  required  as  witnesses  of  the  mode 
and  quantum  of  correction,  and  of  the  al- 
leged cause. 

But,  besides  preventing  his  starving  thefn 
or  using  them  ill,  there  is  another  thing  I 
should  be  much  inclined  to  do,  in  order  to 
make  it  his  interest  to  take  care  of  them.    I  « 
would  make  him  pay  so  much  for  every  one  I 
that  died,  without  troubling  myself  whether  | 
any  care  of  his  could  have  kept  the  man  j 
alive.    To  be  sure,  he  would  make  me  pay 
for  this  in  the  contract;  but  as  I  should 
receive  it  from  him  afterwards,  what  it  cost 
me  in  the  long  run  would  be  no  great  mat- 
ter.    He  would  get  underwriter's  profit  by 
me ;  but  let  him  get  that,  and  welcome. 

Suppose  three  hundred  prisoners ;  and  that, 
out  of  that  number  of  persons  of  their  ages, 
ten,  that  is,  one  out  of  thirty,  ought  to  die 
every  year,  were  they  taken  at  large.  But 
persons  of  their  character  and  in  their  con- 
dition, it  may  be  expected,  will  die  faster 
than  honest  men.  Say,  therefore,  one  m 
twenty,  though  I  believe,  as  jails  stand  at 
present,  if  no  more  than  one  in  ten  die,  or, 
for  aught  I  know,  out  of  a  much  smaller 
number,  it  may  be  thought  very  well.  Give 
the  contractor,  then,  for  every  man  that  ought 
to  die,  for  instance  ten  pounds :  that  sum. 
repeated  for  every  man  in  twenty  among 
three  hundred,  will  amount  to  a  hundred  and 
fifty  pounds.  Upon  these  terms,  then,  at 
the  end  of  the  year  make  him  pay  ten  pounds 
for  every  man  that  has  actually  died  within 
that  time;  to  which  you  may  add,  or  escaped, 
and  I  dare  say  he  will  have  no  objection. 
If  by  nursing  them  and  making  much  of 
them  he  should  find  himself  at  the  end  of 
the  year  a  few  pounds  the  richer  by  his  ten- 
derness, who  would  grudge  it  him  ?  If  you 
have  still  any  doubt  of  ^m,  instead  of  the 
ten  pounds  you  may  put  twenty :  you  will 
not  be  much  the  poorer  for  it.  I  don't  know, 
upon  second  thoughts,  whether  somewhat  of 
this  sort  has  not  been  put  in  practice,  or  at 
least  proposed,  for  foundlings.  Be  that  as  it 
may,  make  but  my  contractor's  allowance 
large  enough,  and  you  need  not  doubt  of  his 
fondness  of  these  his  adopted  children ;  of 
whom  whosoever  may  chance  while  under  his 
wing  to  depart  this  i^e  of  tears,  will  be  sure 
to  leave  one  sincere  mourner  at  least,  with- 
out the  parade  of  mourning. 

Some  perhaps  may  be  for  observing,  that, 
upon  my  own  principles,  this  contrivance 
would  be  of  no  use  but  to  save  the  useless^ 
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since  the  contractor,  of  biinseK  knows  better 
things  tium  not  to  take  cace  of -a  cow  that 
will  give  milk.  But,  with  thair  leave,  I  do 
not  mean  that  even  the  useless  should  he 
starved;  for  if  the  judges  had  thought  this 
proper,  they  would  have  said  so. 

The  patrons  of  the  hard-labour  bill,  pro- 
ceeding with  that  caution  and  tenderness  that 
pervades  their  whole  system,  have  denied 
their  governor ^  as  they  call  him,  the  power  of 
whipping.  Some  penal  power,  however,  for{ 
putting  a  stop  to  mischief,  was,  under  tiieirj 
plan,  absolutely  necessary.  They  preferred, 
as  the  mildest  and  less  duigerous  power,  that 
of  confining  a  man  in  a  dark  dungeon  tuider  j 
ground,  under  a  bread-and- water  diet.  I  did  I 
then  take  the  liberty  to  object  against  the  i 
choosing,  by  way  of  punishment,  the  putting 
of  a  man  into  a  place  which  differed  not  from 
other  places  in  any  essential  particular,  but 
that  of  the  chance  it  stood  of  proving  un- 
wholesome; proposing,  at  the  same  time,  a 
very  simple  expedient,  by  which  their  ordi- 
nary habitations  might  be  made  to  receive 
every  other  property  of  a  dungeon ;  in  short, 
the  making  of  them  dark. 

But  in  one  of  my  brother's  inspection- 
houses,  there  the  man  is  in  his  dungeon  al- 
ready (the  only  sort  of  dungeon,  at  least, 
which  I  conceive  any  man  need  be  in,)  very 
safe  and  quiet.  He  is  likewise  entertaining 
himself  with  his  bread  and  water,  with  only 
one  little  circumstance  in  his  fiivour,  that 
whenever  he  is  tired  of  that  regimen,  it  is  in 
his  own  power  to  put  himself  under  a  better : 
unless  my  contractor  chooses  to  fine  himself 
for  the  purpose  of  punishing  his  boarder — an 
act  of  cruelty  which  I  am  in  no  great  dread  of. 

In  short,  bating  the  checks  you  have  seen, 
and  which  certaiidy  are  not  very  complicated, 
the  plan  of  establishment  whidi  such  a  prin- 
ciple of  construction  seems,  now  at  least,  if 
not  for  the  first  time,  to  render  eligible,  and 
which  as  such  I  have  been  venturing  to  re- 
commend, is  exactly  upon  a  par,  in  point  of 
simplicity,  with  the  forced  and  temporary  ex- 
pedient of  the  ballwU'lighterS'-^  plan  that  has 
the  most  perfect  simplicity  to  recommend  it, 
and,  I  bebeve,  not  much  dse.  The  chief  ^- 
ferences  are,  that  convicts  are  not,  in  the  in- 
spection-houses, as  in  those  lighters,  jammed 
together  m  fetters  under  a  master  subject  to 
no  inspection,  and  scarce  under  any  controul, 
having  no  interest  in  their  welfare  or  their 
work,  in  a  place  of  secret  confinement,  fiivour- 
able  to  infection  and  to  escapes. 


LETTER  XIII. 

UUAHB  OF  BXTEACTING  LABOUR. 

UnDEftSTANDiNG  thus  much  of  his  situation, 
my  contractor,  I  conceive,  notwithstanding 
the  checks  you  have  seen,  will  hardly  think 


it  necessary  ^  ink  me  how  be  k  to  i 

to  persuade  his  boarders  to  set  to  work.  — > 
Having  them  under  this  rcigimen,  what  better 
security  he  can  wish  for  of  their  working,  and 
that  to  their  utmost,  I  can  hardly  imagine. 
At  any  rate,  he  has  much  better  seeurity  thso 
he  can  have  for  the  industry  and  diligence  af 
any  ordinary  journeyman  at  large,  wh9  jiu»i4 
by  the  day,  and  not  by  the  piece.    If  a  mao 

fwon't  work,  nothing  has  he  to  do,  from  morn* 
ing  to  night,  but  to  eat  his  bad  bread  and 

Idi^k  his  water,  without  a  soul  to  speak  to. 

%f  he  will  work,  his  time  is  occupied,  and  he 
has  his  meat  and  his  beer,  or  whatever  else 

his  earnings  may  afford  him^jodjnfitJLllif oke 
does  he  strike  but  he  gets  something,  which 
he  would  not  have  got  otherwise.  This  en- 
couragement is  necessary  "lo  his  doing  his 
utmost :  but  more  than  this  is- not  necessary. 
It  is  necessary  everyexertion  ^  makes  ahoukl 
be  sure  of  its  reward ;  but  it  is  not  necessary 
thai  such  reward  lie  so  great,  or  any  thing 
near  so  great,  as  he  might  httC£  kad,  had  he 
worked  elsewhewMijrhe  confinement,'whidt 
is  his  punishment,  preventing  his  carrying  the 
work  to  another  market,  subjects  him  to  a 
monopoly ;  which  the  contractor,  his  master, 
like  any  other  monopolist,  makes,  of  course, 
as  much  of  as  he  can.  The  workman  lives , 
in  a  poor  country,  where  wages  are  low ;  but/ 
in  a  poor  country,  a  man  who  is  paid  aecord-j 
ing  to  his  work  will  exert  himself  at  iost 
as  much  as  in  a  rich  one.  According  to  Bfr. 
Arthur  Young,  and  the  very  cogent  evidence 
he  gives,  he  should  work  more:  for  morel 
work  that  intelligent  traveller  finds  alwi^s 
done  in  dear  years  than  in  plentiful  ones;  the  I 
earnings  of  one  day  affording,  in  th^^ljlter 
case,  a  fund  for  the  extravagance  of  the  next. 
But  this  is  not  all.  His  master  may  fleece  him, 
if  he  pleases,  at  both  ends.  After  sharing  in 
his  profits,  he  may  again  take  a  profit  upon 
his  expense.  He  would  probably  choose  u» 
employ  both  expedients  together.  The  tax 
upon  earnings,  if  it  stood  alone,  might  pos- 
sibly appear  liable  to  be  evaded  in  some  de- 
gree, and  be  frustrated  in  some  cases,  by  a 
confederacy  between  the  workmen  and  their 
employers  out  of  doors ;  the  tax  upon  expen- 
diture,  by  their  frugality,  supposing  that  vii^ 
tue  to  take  root  in  sudi  a  soil ;  or  in  some 
instances,  perhaps,  by  their  generosity  to  their 
friends  without  doors.  The  tax  upon  ears- 
ings  would  probably  not  be  laid  on  in  an  open 
way,  upon  any  other  than  the  good  hands ; 
whose  traffic  must  be  carried  on,  with  or  with- 
out his  intervention,  between  them  and  their « 
out-of-door  employers.  In  the  trades  which 
he  thought  proper  to  set  up  of  himself  for  his< 
capfible  hands,  his  promising  hands,  and  his 
drones,  the  tax  might  be  levied  in  a  more 
covert  way  by  the  lowering  of  the  price  paid 
by  him,  in  comparison  of  the  free  prices  given 
out  of  doors  for  siiniUr  work.    Where  he  is* 
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tore*  tif  his  men,  as  well  wHh  vegsrd  to  their 
disposition  to  spend  m  ynth  regard  to  their 
imdrifity  to  coHiide,  the  tax  upon  expenditure, 
without  my  tax  upon  profits  open  or  covert, 
would  be  the  least  discouraging:  it  would 
be  the  least  discouraging  for  the  present,  as 
the  earnings  would  sound  greater  to  their 
ears ;  and  with  a  view  to  the  future,  as  they 
would  diereby  see  (I  mean  such  of  them  as 
had  any  hopes  of  releasement)  what  their 
earnings  might  at  that  happy  period  be  ex- 
pected  to  amount  to,  in  reidity  as  well  as  in 


LETTER  XIV. 


PBovisiON  1-oa  1 


ATED  FEES0N8. 


Thc  fircnmstance  touched  upon  at  the  close  | 
of  my  last  letter,  suggests  another  advantage, 
«nd  that  not  an  inconsiderable  one,  which 
you  win  find  more  particularly,  if  not  exclu- 
sively, connected  with  the  contract  plan. 

The  turning  of  the  prisoners*  labour  into 
the  most  profitable  channels  being  left  free, 
depending  upon  the  joint  choice  of  the  two  ■ 
only  parties  interested  in  pushing  the  advan- 
tage to  the  utmost,  would  afibrd  a  resource, 
and  tint  I  should  conceive  a  sure  one,  fqr  the 
subsistence  of  thcprisoners,  after  the  expira- 
tion of  their  terms.  No  trade  that  could  be 
carried  on  in  this  state  of  thraldom,  but  could 
be  carried  on  with  at  least  equal  advantage 
in  a  state  of  liberty.  Both  parties  would  pro- 
bably find  their  account  in  continuing  their 
manufacturing  connexion,  after  the  dissolu- 
tion ef  every  other.  The  vrorkman,  after  the 
stigma  east  on  him  by  the  place  of  his  abode, 
would  probably  not  find  it  so  easy  to  get 
employment  elsewhere.  If  he  got  it  at  all,  it 
would  be  upon  terms  proportioned  in  some 
measure  to  the  risk  whidi  an  employer  at 
large  might  think  he  would  run  on  hu  own 
-part,  aad  in  some  eases  to  the  danger  of 
driving  away  fi^ow-worlonen,  by  the  intro- 
duction of  an  associate  who  might  prove  more 
or  less  unwdcome.  He  would  therefore  pro- 
bably come  cheaper  to  his  former  master  than 
smotlier  maa  would ;  at  the  same  time  that 
-be  would  get  more  from  him  in  his  free  state 
than  he  haid  been  used  to  get  when  confined. 

Whether  this  resource  was  in  contemi^ 
tioa  wi^  the  planners  of  the  hard-labour 
bOl,  I  eamot  pretend  to  say :  I  find  not  upon 
the  hte  of  Hiait  bill  any  proof  of  the  affirma- 
tive. It  provides  a  sum  for  each  prisoner, 
partly  for  present  subsistence,  partly  as  a  sort 
of  little  capital  to  be  put  into  lus  po^et  upon 
ins  <Kseharge.  But  the  sole  measure  assigned 
to  this  sum  is  the  good  behaviottr  of  the  party, 
'  not  the  sum  required  to  set  him  up  in  what- 
ever might  have  been  his  trade.  Nor  had  the 
choice  of  his  employment  been  left  to  the 
•governor  of  the  house,  still  le^  to  the  pri- 


soner, but  to  oommittees  of  justices,  as  I  ob^ 
served  before. 

As  lio  the  Woolwich  Academy,  all  ideas  of 
reformation  under  that  name,  and  of  a  conti- 
nuance of  the  Hke  industry  as  a  means  of  f»- 
ture  provision,  seem  there  to  have  beenequally 
out  of  the  question.  That  they  should  hire 
lighters  of  their  own  to  heave  ballast  from, 
does  not  appear  to  have  been  expected ;  and 
if  any  of  them  had  had  the  fortune  to  possess 
trades  of  their  own  before,  the  8cni|Wig  of 
gravel  for  three,  five,  or  seven  yean  together 
out  of  the  river,  had  a*  particular  tendency, 
that  I  OBB  see,  to  rub  up  the  recollection  of 
those  trades.  The  allowance  upon  discharge 
would,  however,  always  have  its  use,  though 
not  always  the  same  use.  It  might  help  to 
fit  them  out  for  trades ;  it  might  serve  them 
to  get  drunk  with ;  it  might  serve  them  to 
buy  any  house-breaking  implements  whidb 
they  could  not  so  well  come  at  to  steaL  — 
The  separation  between  the  landlord  and  lus 
guests  must  on  his  side  have  been  rendered 
the  less  afiecting,  by  ike  expectation  vfhidk 
he  could  not  but  entertain  of  its  proving  but 
a  short  one.  Nor  was  subsequent  provision 
of  one  sort  or  other  by  any  means  wanting, 
for  these  who  foiled  to  find  it  there.  The 
g^lowB  was  idways  ready  with  open  arms  to 
receive  as  many  as  the  jtol-fever  should  have 
refused. 


LETTER  XV. 

PROSPECT  OF  SAVING  FROM  THIS  FLAK. 

Many  are  the  data  with  which  a  man  ought 
to  be  furnished  (and  with  not  one  of  which 
am  I  furnished)  before  he  pretended  to  speak 
uprni  any  toleimble  footiqg  of  assurance  with 
regard  to  the  advantage  that  night  be  ex- 
piseted  in  the  view  of  pecuniary  eoooomy  from 
the  inspeetioB  plan.  On  die  one  hand,  the 
average  annual  amount  of  the  premmt  esta- 
blishments, whatever  they  are  ^for  I  confess 
I  do  not  know,)  for  the  disposal  of  convicts : 
The  expected  amount  of  the  like  average 
with  regard  to  the  measure  whidi  I  have  just 
learnt  has  been  resolved  upon,  for  sending  colo- 
nies of  them  to  New  South  Wales,  including 
as  well  the  maintenance  of  them  tfll  shipped, 
as  the  expense  of  the  transportation,  mid 
the  maintenance  of  them  when  they  are  got 
there :  —  On  the  ether  hand,  the  capital  pro- 
posed to  have  been  expended  in  the  bmidmg 
and  fitting  up  the  experimental  penitenti(af^ 

house : The  further  capital  proposed  to 

have  been  expended  in  the/sntitttre  of  it : — 
The  sum  proposed  to  have  been  allowed  per 
man  for  the  nuzintenanee  of  the  prisoners  till 
the  time  when  their  labour  might  be  expect- 
ed to  yield  a  produce.  These  points  and  a 
few  others  being  ascertained,  1  should  then 
be  curious  to  know  what  degree  of  produo- 
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tiveness,  if  any,  would  be  looked  upon  as 
giving  to  the  measure  of  a  penitentiary-house, 
either  of  any  construction  or  of  this  extraor- 
dinary one,  the  pre-eminence  upon  the  whole 
over  any  of  the  other  modes  of  disposal  now 
in  practice  or  in  contemplation.  Many  dis- 
tinct points  for  the  eye  to  rest  upon  in  such 
a  scale  will  readily  occur: — Ut,  The  produce 
might  be  barely  sufficient  to  pay  the  expense 
of  feeding; — '2d,  It  might  &rther  pay  the 
expense  of  clothing; — Zdy  It  might  &rther 
pay  the  expense  of  guarding  and  in$tructing, 
viz.  the  salaries  or  other  emoluments  of  the 
numerous  tribe  of  visitors,  governors,  jailors, 
task-masters,  &c.  in  the  one  case,  and  of  the 
contractor  and  his  assistants  in  the  other; — 
4th,  It  might  fiulher  pay  the  wear  and  tear 
of  the  working-stock  laid  in ;  — 5th,  It  might 
farther  pay  the  interest  of  the  capital  em- 
ployed in  the  purchase  of  such  stock; — 6th, 
It  might  fiu'ther  pay  the  interest  of  the  capi- 
tal laid  out  in  the  erecting  nnd  fitting  up  the 
establishment  in  all  its  parts,  at  the  common 
rate  of  interest  for  money  laid  out  in  build- 
ing;—  7th,  It  might  farther  pay,  at  the  ordi- 
nary rate,  the  interest  of  the  money,  if  any, 
laid  out  in  the  purchase  of  the  ground.  Even 
at  the  first  mentioned  and  lowest  of  these 
stages,  I  should  be  curious  to  compare  the 
charge  of  such  an  institution  with  that  of  the 
least  chargeable  of  those'  others  that  are  as 
yet  preferred  to  it.  When  it  had  arisen  above 
the  last,  then,  as  you  see,  and  not  till  then, 
it  could  be  said  to  yield  a  profit,  in  the  sense 
in  which  the  same  thing  could  be  said  of  any 
manu&cturing  establishment  of  a  private  na- 
ture. 

But  long  before  that  period,  the  objections 
of  those  whose  sentiments  are  the  least  fii- 
▼ourable  to  such  an  establishment  would,  I 
takft  for  granted,  have  been  perfectly  re- 
moved. Tet  what  should  make  it  stop  any- 
where short  of  the  highest  of  those  stages,  or 
what  should  prevent  it  from  rising  even  con- 
siderably above  the  highest  of  them,  is  more, 
I  protest,  than  I  can  perceive.  In  what  points 
a  manufacturer  setting  up  in  such  an  esta- 
blishment would  be  in  a  worse  situation  than 
«n  ordinary  manufacturer,  I  really  do  not  see ; 
but  I  see  many  points  in  whidi  he  is  in  a 
better.  His  lumds,  indeed,  are  all  raw,  per- 
haps, at  least  with  relation  to  the  particular 
species  of  work  which  he  employs  them  upon, 
if  not  with  relation  to  every  other.  But  so 
are  all  hands  everywhere,  at  the  first  setting 
up  of  every  manu&cture.  Look  round,  and 
you  will  find  instances  enough  of  manu&c- 
tures  where  children,  down  to  four  years  old, 
earn  something,  and  where  children  a  few 
years  older  earn  a  subsistence,  and  that  a 
comfortable  one.  I  must  leave  to  you  to 
mention  names  and  places.  Tou,  who  have 
been  so  much  of  an  English  traveUer,  cannot 
but  have  met  with  instances  in  plenty,  if  you 


have  happened  to  note  them  down.     Man^ 
are  the  instances  you  must  have  found  in 
which  the  part  taken  by  each  workman  is 
reduced  to  some  one  single  operation  of  such 
perfect  simplicity,  that  one  might  defy  the 
awkwardest  and  most  helpless  idler  tJiatever 
existed  to  avoid  succeeding  in  it.   Among  the 
eighteen  or  twenty  operations  into  which  the 
process  of  pin-making  has  been  divided,  I 
question  whether  there  is  any  one  that  is  not 
reduced  to  such  a  state.    In  this  point,  then, 
he  is  upon  at  least  as  good  a  footing  as  other 
manufiicturers :  but  in  all  other  points  he  is 
upon  a  better.     What  hold  can  any  other 
manufiictui'er  have  upon  his  workmen,  equal 
.to  what  my  manu&cturer  would  have  upon 
I  his?     What  other  master  is  there  that  can 
reduce  his  workmen,  if  idle,  to  a  sitnation 
next  to  starving,  without  suffering  them  to 
go  elsewhere  ?     What  other  master  is  there, 
whose  men  can  never  get  drunk  unless  he 
chooses  they  should  do  so  ?  and  who,  so  far 
from  being  able  to  raise  their  wages  by  com- 
bination, are  obliged  to  take  whatever  pit- 
tance he  thinks  it  most  for  his  interest  to 
allow?    In  all  other  manufiustories,   those 
members  of  a  &mily  who  can  and  will  work, 
ipust  earn  enough  to  maintain  not  only  them- 
selves but  those  who  either  cannot  or  will 
not  work.   Each  master  of  a  family  must  earn 
enough  to  maintain,  or  at  least  help  to  main- 
tain a  wife,  and  to  maintain  such  as  are  yet 
helpless  among  his  children.    My  manu£u9- 
turer*s  workmen,  however  cramped  in  other 
respects,  have  the  good  or  ill  fortune  to  be 
^fi-eed  from  this  incumbrance — a  freedom,  the 
advantage  of  which  will  be  no  secret  to  their 
master,  who,  seeing  he  is  to  have  the  honour 
of  their  custom  in  his  capacity  of  shopkeeper, 
has  taken  care  to  get  the  measure  of  their 
earnings  to  a  hair*s-breadth.     What  other 
manu&cturers  are  there  who  reap  their  pro- 
fits at  the  risk  of  other  people,  and  who  have 
the  purse  of  the  nation  to  support  them,  in 
case  of  any  blameless  misfortune  ?    And  to 
crown  the  whole  by  the  great  advantage  which 
is  the  peculiar  fruit  of  this  new  principle, 
what  other  master  or  manu&cturer  is  there, 
who  to  appearance  constantly,  and  in  reality 
as  much  as  he  thinks  proper,  has  every  look 
and  motion  of  each  workman  under  his  eye? 
Without  any  of  these  advantages,  we  see 
manufacturers  not  only  keeping  their  heads 
above  water,  but  making  their  fortunes  eveiy 
day.     A  manu&cturer  in  this  situation  si^ 
certainly  &il,  because  so  may  he  in  any  other. 
But  the  probability  is,  he  would  not  &il :  be- 
cause, even  without  these  great  advantages, 
much  fewer  &il  than  thrive,  or  the  wealth  of 
the  country  could  not  have  gone  on  increasing 
as  it  has  done,  from  the  reign  of  Brutus  to 
the  present.    And  if  political  establishments 
were  to  wait  till  probability  were  converted 
into  certainty  before  trial,  ParUam$Ht  mi^t  as 
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"Well  go  to  bed  st  once,  and  sleep  on  the  aune 
pillow  mtli  aster  amuocatum.    • 

To  speak  in  sober  sadness,  I  do  dearly  love, 
as  you  well  know,  in  human  dealings  no  less 
than  in  divine,  to  think  and  to  say,  as  &r  as 
consdence  will  allow  me,  that  **  vibatever  is, 
is  right  ;'*  as  well  concerning  those  things 
which  are  done,  as  concerning  those  whidi 
have  been  left  undone.     The  gentlemen  who 
gave  themselves  so  much  trouble  about  the 
penitentiary-house  plan,  did  extremely  well ; 
and,  for  au|^t  I  know,  the  gentlemen  who  put 
it  under  the  table  at  last,  may  have  done  still 
better.     If  you  have  a  mind  to  share  with  me 
in  this  comfortable  feeling,  turn  once  more  to 
that  discarded  favourite,  and  observe  what 
load  of  expense,  some  part  then  necessary, 
some  perhaps  not  altogether  so,  it  was  to 
have  thrown  upon  the  nation;  and,  at  the 
same  time,  what  will  be  still  more  comfort- 
able to  you,  how  great  a  proportion  of  that 
expense  would  be  struck  off,  by  the  new  and 
of  course  still  greater  fiivourite,  which  I  have 
ventured  to  introduce  to  you. 

In  the  first  place,  there  was  to  have  been 
a  vast  extent  of  ground ;  for  it  was  to  have 
had  rope-^walka  and  timber-yards,  and  it  is 
well  it  was  not  to  have  had  dock-yards.  Then, 
for  the  sake  of  healthiness,  that  ground  was 
to  have  a  command  of  running  water:  then 
agun,  for  the  convenience  of  dignified  inspec- 
tors, that  ground  and  that  water  were  to  have 
been  in  the  vicinity  of  the  metropolis.    It  was 
to  have  been  on  the  banks  of  the  Thames  — 
somewhere,  I  think,  about  Wandsworth  and 
Battersea ;  and  a  site  fit  for  I  know  not  how 
many  of  the  most  luxurious  villas  that  fimcy 
could  conceive  or  Christie  describe,  was  to  be 
buried  under  it.   Seven-and-twenty  thousand 
pounds,  I  think,  was  the  price  talked  of,  and, 
for  aught  I  know,  paid,  for  the  bare  ground, 
before  so  much  as  a  spade  was  put  in  it.*  As 
to  my  contractor,  eighteen  or  twenty  acres  of 
the  most  unprofitable  land  your  country  or 
any  other  contains,  any  waste  land,  in  short, 
which  the  crown  has  already  in  its  possession, 
would  answer  every  plea  he  could  put  in ;  and 
out  of  that  he  would  crib  gardens  for  his 
own  accommodation,  and  fiurm-yards,  and 
I  know  not  what  besides.     As  to  running 
ittater,  it  is  indeed  to  every  purpose  a  very 
agreeable  drcumstanoe,  and,  under  the  ordi- 
nary jail  regimen,  a  very  desirable,  possibly 
an  essential  one.    But  many  of  the  Lords  and 
Commons  make  shift  without  it,  even  at  their 
riHas,  and  almost  all  of  them  when  not  at 
their  villas,  without  ascribing  any  want  of 
health  they  may  labour  under  to  the  want  of 
Tunnhig  water.   As  to  my  contractor's  board- 
^  they  must  have  water,  indeed,  because 

.*  I  do  not  lecfdlect  from  what  source  I  took 
^is  idea  of  the  som.  I  now  understand  it  to 
uvc  been  no  more  than  five  thousand  pounds. 


everybody  must  have  water ;  but  under  the 
provision  I  have  made  for  turning  the  opera- 
tions of  cleanliness  into  motions  of  eoursSf  I 
should  apprehend  their  condition  might  still 
be  tolerable,  should  they  have  no  other  run- 
ning stock  of  that  necessary  elemdnt  than 
what  fidls  to  the  share  of  better  men. 

When  the  ground  thus  dearly  wrung  from 
the  grasp  of  luxury  came  to  be  covered,  think 
iN^at  another  source  of  expense  was  to  be 
opened,  when,  over  and  above  nine  hundred 
roomy  chambers  for  so  many  persons  to  tie 
in,  three  other  different  classes  of  apartments 
were  to  be  provided,  to  I  know  not  what 
number  nor  extent,  for  them  to  work  in,  to 
pray  in,  and  to  suffer  in  I — four  operations,  the 
scenes  of  which  are,  upon  our  plan,  consoli- 
dated into  one. 

I  need  not  add  much  to  what  I  have  said 
in  a  former  letter,  about  the  tribe  of  subordi- 
nate establishments,  each  of  them  singly  an 
object  of  no  mean  expense,  which  it  seems 
to  have  been  in  contemplation  to  inclose 
within  the  fortress:  I  mean  the  mills,  the 
forges,  the  engines,  the  timber-yards,  and  the 
rope- walks.  The  seal  which  stamps  my  con- 
tract dispels,  as  if  it  were  a  taUsman,  this 
great  town  in  nubilnts;  and  two  or  three 
plain  round  houses  take  its  place.  Either  I 
am  much  mistaken,  or  a  sum  not  much  ex- 
ceeding what  was  paid  or  destined  for  the 
bare  ground  of  the  proposed  penitentiary- 
houses,  would  build  and  completely  fit  up 
those  round  houses,  besides  paying  for  the 
ground. 

To  this  account  of  the  dead  stock  is  to  be 
added,  if  I  mav  say  it  without  offence,  that 
of  the  live  stock  of  inspectors,  of  every  rank 
and  denomination :  I  mean  the  pyramid  of 
under-keepers,  and  task-maaters,  and  store- 
keepers, and  governors,  and  committees  of 
magistrates,  which  it  buflds  up,  all  to  be  paid 
up  and  salaried,  with  allowances  rising  in 
proportion  to  the  rise  of  dignity:  the  whole 
to  be  crowned  with  a  grand  triumvirate  of 
superintendents,  two  of  whom  were  to  have 
been  members  of  parliament,  men  of  high 
birth  and  quality,  whose  toilsome  dignity  a 
minister  would  hardly  have  afironted  by  the 
offer  of  salaries  much  inferior  to  what  are  to 
be  found  annexed  to  sinecures. 

I  will  not  say  much  of  the  '*  other  officers,'* 
without  number,  which  I  see,  by  my  View 
of  the  Hard^labour  Bill,  were  to  have  been 
added,  and  of  course  must  have  been  addedt 
in  such  number  as  the  **  committees"  of 
your  *  *  *  *  to  whom  this  business  was  then 
committed,  or  at  any  rate  some  other  good 
judges  should  have  judged  **  necessary." 

Officers  and  governors,  eo  nomine,  my  con- 
tractor would  have  none :  and  any  superfluous 
clerk  or  over-looker,  who  might  be  found 
lurking  in  his  establishment,  he  would  have 
much  less  tenderness  for»  than  your  gardener 
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fan  ftr  the  MW-thiatfes  in  your  garden.  The 
gitnteet  pMTt  of  hit  adence  comes  to  km  m 
inanriaMi  from  bia  grand^mocher;  and  amongat 
the  Ibaentoat  ef  tboae  BDaxima  ia  that  which 
-aCignatiaea  aaan  unfrngal  practice,  the  loeep- 
iag  of  nore  oata  than  will  catch  rnioe. 

If,  under  all  these  drcomataneea,  the  peni- 
tentiary-beuaea  ahonld  have  been  aonewhat 
of  «  bugbear,  it  witt  be  the  less  to  be  wan- 
dered at,  when  one  considera  the  magmtnde 
of  the  scale  upon  whidi  this  complicated 
experiment  was  going  to  be  made.  I  naen- 
tioned  in  round  numbers  nine  hundred  as  the 
number  of  convicts  whaeh  waa  going  to  be 
provided  for;  but  868  waa  the  exact  number 
mentioned  in  the  bill  Throe  eights,  **  thus 
omi^ed,  a  terrible  ahow!"  But  grantiog 
this  to  be  the  number  likely  to  require  pro- 
vision of  aome  kind  ^  other,  it  surely  does 
not  folk>w  that  all  that  require  it  must  aecea- 
aarily  be  orovided  for  ia  thia  manner,  or  in 
none.     If  the  eight  hundred  and  eighty  eight 

rar  so  formidable,  gentlemen  may  strike  off 
hundreds,  and  try  whether  the  country 
will  be  mined  by  an  establiahment  inferior 
to  that  which  an  obacure  ex-GOuntrynuui  of 
theirs  is  going  to  amuse  himself  with. 

What  I  have  all  along  been  taking  for 
granted  is,  that  it  is  the  mere  dread  of  eztra- 
vaganee  that  has  dnven  your  thrifty  minister 
Irom  the  penitentiary-house  pbm — not  the 
iove  of  transportation  that  has  seduced  him 
from  it.     The  inferiority  of  the  latter  mode 
of  punishment  in  point  of  ezemplarity  and 
equality — in  short,  in  every  point  but  that  of 
expense,  stands,  I  believe,  undisputed.  I  col- 
lected the  reasons  againat  it,  that  were  in 
every  body'a  mouth,  and  marked  them  down, 
with,  I  tinnk,  some  additions  (as  you  may  or 
-may  not  remember)  ia  my  view  of  the  hard- 
labour  bin,  auppleasent  included.     I  have 
never  happened  to  hear  any  obgectioBa  made 
to  thoae  rcaaons;  nor  have  I  beard  of  any 
dianna,  other  than  thoae  ef  antiqutty  and 
comparative  frugality,  that  tranaportadon  has 
to  recommend  it.  Supposing,  therefore,  what 
I  most  certainly  do  not  auppoae,  that  my  eon- 
tractor  could  not  keep  his  people  at  home 
at  Uee  expense  than  it  would  take  to  aend 
them  abroad,  yet  if  he  oould  keep  them  at 
no  greater  expense,  I  should  presume  that 
even  this  would  be  redconed  no  anuJl  point 
gained,  and  that  even  this  very  moderate  tnc- 
eess  would  be  suffident  to  put  an  end  to  ao 
undeairable  a  branch  of  narigation. 
^  Nor  does  any  preference  that  might  be 
given  to  the  transportation  {^an,  supersede 
the  necessity  of  this  or  some  other  aubstttute 
to  it,  in  the  many  casea  to  which  it  cannot 
he  eonedved  that  plan  diould  be  extended. 
Traaaportation  to  this  desert  for  aeven  years — 
a  punishment  which  under  audi  ctreuflBataneea 
is  so  mudilike  transportation  for  lifo-^  not, 
1  auppoae,  to  be  inflicted  for  every  ptccadUlo. 


'  VeawlB  will  not  be  anln^ 
fortnight  upon  thia  four  or  Iveor  six  i 
navigation:  hardly  much  oftener,  I  ahoold 
suppose,  tihan  once  a  twdvemonUL  In  the 
meantinie,  the  oonvicta  must  be  somewhere : 
and  whether  they  are  likdy  to  be  better  qua- 
lified for  oolonization  by  lounging  in  aai  ordi- 
nary jaU,  or  rotting  on  board  a  baliaat  bulk, 
or  worfcingin  aninspeetien-4ouae,  amf  wm, 
I  think,  be  left  for  any  one  to  judge. 

LETTER  XVL 

HOUSES  OF  COBRBCnON. 

In  conaideriag  my  brotoer's  inspection  plan 
aa applicable  to  the  purpoae  of  establi Amenta 
deaymd  to  force  lidMur,  my  prindpal  theme 
has  hitherto  been  the  national  establiahnBeat 
of  pemiteniiary-hotuee.  Myfirst  design,  how- 
ever, was  to  hdp  to  drive  the  nail  I  aaw  a- 
going:  I  mean  the  kouee  of  correc^MM,  whidi 
the  advertisement  informed  me  was  under 
consideration  for  your  *  *  *  *.  I  had  little 
notion,  at  the  outaet,  of  attempting  any  auch 
up-hill  work  as  the  heaving  up  i^ain  that 
huge  atone,  the  pemtentiary-kouae^  whidi  the 
buildera  at  laat  had  refuaed,  and  which,  after 
the  toiling  and  atraining  of  ao  many  yeara, 
had  tumbled  to  the  bottom.  But  the  greater 
object  grew  upon  me  as  I  wrote ;  and  what 
I  found  to  say  on  that  subject  I  grudged 
the  less,  as  thinking  it  might,  most  of  it,  be 
more  or  less  applicable  to  your  establishment. 
How  for,  and  in  what  particular  reepecta,  it 
may  prove  ao,  I  have  no  meana  of  kaowing : 
I  trouble  you  with  it  at  a  venture.  In  my 
last  I  proposed,  if  the  nation  were  poor  and 
fearful,  a  penitentiary-houae  upon  a  very  email 
scale — ao  small,  if  such  caution  were  thon^t 
necessary,  as  not  to  contain  ao  many  aa  a 
hundred  priaoners.  But  however  poor  the  na- 
tion may  be,  the  •••••  of  •••  •  aurdy  is 
rich.  What  then  should  hinder  your  •  •  •  •  • 
from  standing  forth  and  setting  the  nation  an 
example  ?  What  the  number  c^  persons  you 
may  have  to  provide  for  in  this  way  ia  sup- 
posed to  be,  I  have  no  means  of  knowing : 
but  I  should  think  it  atrange  if  it  did  not 
considerably  exceed  the  one  juat  mentioned. 
What  it  is  you  will  risk  by  auch  an  experi- 
ment, is  more  than  I  can  aee.  As  for  aa  the 
building  is  concerned,  it  is  a  question  vriiidi 
architects,'  and  they  alone,  ean  anawer.  In 
the  meantime,  we  who  know  nothing  of  the 
matter,  can  find  no  reason,  all  things  con- 
aidered,  why  a  bmlding  upon  this  plan  ahould 
cost  more  than  upon  another.  But  aetting 
aaide  the  building,  every  other  difference  is 
on  the  profitable  aide. 

The  precautions  against  eacapea,  and  the 
reatrainta  destined  to  answer  the  enda  of  po- 
niahment,  would  not,  I  suppose,  in  your  eata- 
Uiahment  be  quite  ao  strict,  aa  it  wgnld  be 
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in  §o  htm  the  reatrmnt  vtuc&msf  for wfi^ 
oistodgr  bas  tlie  effect  of  puniBhment,  tbane 
can  be.M  Utile  ground  for  subjectii^  tbem 
to  aolitude;  unless  where  that  circuiBitnoe 
shou]4  «Lbo  appear  necessary,  eitiber  to  safe 
custody,  or  to  prevent  that  mental  infectioa, 
wluch  nonces  in  the  arts  of  dishonesty,  and 
in  debauchery,  the  parent  of  dishonesty,  are 
so  nwoh  in  danger  of  contracting  from  the 
masters  of  those  arts.  In  this  view,  there* 
fore,  the  j>ar/»fioM  might  appear  to  some  an 
unnecessary  ingredient  in  the  composition  of 
the  building;  though  I  confess,  from  the  con- 
sideration  just  alleged,  they  would  not  appear 
in  that  light  to  me.  Communicadon  must 
likewise  be  allowed  to  the  prisoners  with 
their  friends  and  legal  assistants,  for  the  pur* 
pose  of  settling  their  afiairs,  and  concerting 
their  defence. 

As  forced  labour  is  punishment,  Jabonr 
must  not  here  be  forced.  For  the  same  rea^ 
son,  and  because  the  privation  of  such  com. 
forts  of  any  kind  as  a  man's  cireuwatanoei 
allow  him,  is  also  punishment,  neither  should 
the  free  admission  of  such  comforts,  us  iSu*  as 
is  consistent  with  sobriety,  be  denied ;  nor, 
if  the  keeper  is  permitted  to  concern  himself 
in  any  part  of  the  trade,  should  he  be  per- 
mitted to  make  a  greater  profit  than  would 
be  made  by  other  traders. 

But  amongst  persons  of  such  description, 
and  in  such  a  multitude,  there  will  alwaya 
be  a  certain  number,  nor  that  probably  an  in- 
considerable  one,  who  will  possess  no  means 
of  subsistence  whatever  of  their  own.  Thes^ 
then  will,  in  so  far,  come  under  a  predica- 
ment not  very  dissimilar  to  that  of  convicts 
in  a  penitentiary-house.  Whatever  works 
they  may  be  capable  of,  there  is  no  reason 
why  subsistence  should  be  given  to  them, 
any  more  than  to  persons  free  from  sus^doa 
and  at  large,  but  as  the  price  for  work,  sup* 
posing  them  able  to  perform  it.  But  as  tUa 
ability  is  a  ftct,  the  judgment  of  which  is  • 
matter  of  great  nicety,  too  much  it  may  b« 
thought  by  &r  to  be  entrusted  to  such  hsods, 
if  to  any,  some  allowance  must  therefore  be 
made  them  gratU,  and  that  at  least  as  ^ood 
a  one  as  I  recommended  for  the  penltentuu7« 
house.  In  order  to  supply  the  defects  of  this 
aUowaaoe,  the  point  then  will  be,  to  provide 
some  sort  of  work  for  such,  who  not  having 
trades  of  their  own  which  tbey  can  work  at, 
are  yet  willing  to  take  work,  if  they  can  get 
it.  If  to  find  such  work  might  be  difficvdt, 
even  in  a  house  of  correction,  on  account  of 
the  shortness  of  the  time  which  there  naay 
be  for  learning  work,  for  the  same  reason  it 
should  be  stiU  more  difficult  in  a  prison  a|^ 
propriated  to  safe  custody  before  conviction, 
at  least  in  cases  where,  as  it  will  sometimes 
happen,  the  commitment  precedes  the  trial 
but  a  few  days.  If  on  the  ground  of  being 
particularly  Ukely  to  have  it  in  his  power  to 


,r  tbey  vbonld  be  IB  #9  estaUishmenft 
designed  to  answer  the  purpots  <|f  a  peniten* 
tinry-JhtuBe.  Bars,  boUs,  and  gsatiiigs,  would 
in  tJiis  of  your's,  I  suppose,  be  i-ejected ;  and 
the  inexorable  partition  walls  might  for  some 
purpoaes  be  thinned  away  to  boards  or  can- 
vass, and  for  others  thrown  out  altogether. 
W](th  you,  the  gkNwy  paradox  of  crowded 
soUtaide  aijg^t  be  excbai^ed,  perhaps,  for  the 
cheerfiiloess  of  a  oommon  cefectory.  The 
Sabbath  aoight  be  a  Sabbath  there  as  else- 
where. In  ^e  peaitentiary  iaspection-hoase, 
the  prisoners  were  to  lie,  as  they  were  to  eat, 
to  work,  to  pray,  and  to  do  every  thing,  in 
their  cells,  and  nowhere  else.  In  your  house 
of  oonection,  where  they  should  lie,  or  how 
they  should  lie,  I  stay  not  to  inquire. 

It  ia  well,  however,  for  you  *  ^  *  *  gentle- 
men, that  you  are  so  rich;  for  in  point  oi  fru- 
gality, I  eould  not  venture  to  promise  you 
anythiBg  like  the  success  that  I  would  to 
**  poor  old  England.'*  Your  contractor's  jail- 
birds, if  you  had  a  contractor,  would  be  per- 
petually upon  the  wing :  the  short  terms  you 
^grould  be  sending  them  to  him  for,  would 
aeldom  admit  of  their  attaining  to  such  a  pro- 
ficiency, as  to  make  a  profit  upon  any  branch 
of  industry.  In  general,  what  in  a  former 
letter  I  termed  the  good  hands,  would  be  his 
chie^  if  not  his  whole  dependence ;  and  that, 
I  doubt,  but  a  scanty  one. 

I  will  not  pester  you  with  further  niceties 
applicable  to  the  difference  between  houses 
of  correction^  and  work-hoMus,  and  poor^ 
houses^  if  any  there  should  be,  which  are  not 
work-houses ;  between  the  different  modes 
of  treatment  that  may  be  due  to  M^at  are 
looked  upon  as  the  inferior  degrees  of  dis- 
honestgt  to  idlen£8s  as  yet  untainted  with 
diahoiiesty,  and  to  blameless  indigence.  The 
law  herself  has  scarcely  eyes  for  these  mi- 
cvoBcopic  differences.  I  bow  down,  therefore, 
for  the  present  at  least,  to  the  counsel  of  so 
many  sages,  and  shrink  from  the  crime  of 
being  "  wiser  than  the  law." 


LETTER  XVIL 

PSISONS  FOR  SAFE  CUSTODY  MERELY. 

A  WORD  or  two  respecting  the  condition  of 
offenders  before  conmetion :  or,  if  that  ex- 
pression shcNild  appear  to  incltule  a  solecism, 
of  persons  accused,  who  either  for  want  of 
bail,  or  as  charged  vfith  offences  not  bailable, 
have  hitherto  been  made,  through  n^ligenee 
or  necessity,  to  share  by  anticipation  so  much 
of  the  fiite  of  convicts,  as  imprisonment  more 
or  less  rigid  may  amount  to. 

To  pereons  thus  drcumstaneed,  the  in- 
spection principle  would  apply,  as  fiff  as  safe 
custody  was  concerned,  with  as  much  advan- 
tage as  to  convicts.  But  as  there  can  be  no 
ground  for  p«^lisbing  them  any  otherwise  than 
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provide  work,  the  oontracting  keeper  of  a 
penitentiary-lioiue  should  be  deemed  the  fit- 
test person  for  the  keeping  of  a  safe-cugtody 
Aouse  (for  so  I  would  wish  to  call  it,  rather 
than  a  prison,)  in  other  respeets  he  might 
be  thou^t  less  fit,  rather  than  more  so.  In 
a  penitentiary-house,  he  is  an  extortioner  by 
trade :  a  trade  he  must  wholly  learn,  every 
time  he  sets  his  foot  in  a  safe-custody  house, 
on  pain  of  such  punishment  as  unlicensed  ex- 
tortioners may  deserve.  But  it  by  no  means 
follows,  because  the  keeper  of  a  penitentiary- 
house  has  found  one,  or  perhaps  half-a-dozen 
sorts  of  work,  any  of  which  a  person  may 
make  himself  tolerably  master  of  in  the  course 
of  a  few  months,  that  he  should  be  in  posses- 
sion of  any  that  might  be  performed  without 
learning,  or  learnt  in  a  few  days.  If,  there- 
fore, for  frugality's  sake,  or  any  other  conve- 
nience, any  other  establishments  were  taken 
to  combine  with  that  of  a  safe-custody  house, 
a  house  of  correction  would  seem  better  suited 
to  such  a  purpose,  than  a  penitentiary-house. 
But  without  considering  it  as  matter  of  ne- 
cessity to  have  recourse  to  such  shifts,  the 
eligibility  of  which  might  depend  upon  local 
and  other  particular  considerations,  I  should 
hope  that  employments  would  not  be  want- 
ing, and  those  capable  of  afibrding  a  mode- 
rately good  subsistence,  for  which  a  man  of 
ordinary  fiiculties  would  be  as  well  qualified 
the  first  instant,  as  at  the  end  of  seven  years. 
I  could  almost  venture  to  mention  examples, 
but  that  the  reasons  so  often  given  stop  my 
pen. 


dental  jog  or  a  momentary  distraedon, 
partitions,  I  understand,  are  usoaL 

Whatever  be  the  manufiwture,  the  utility 
of  the  principle  is  obvious  and  incontestible, 

P'  1  all  cases  where  the  workmen  are  paid  ac- 
ording  to  their  ftme.  Where  they  are  paid 
y  the  piece,  there  the  interest  which  the 
workman  has  in  the  value  of  his  work  super* 
sedes  the  use  of  coercion,  and  of  every  ex- 
pedient calculated  to  give  force  to  it.  In  this 
case,  I  see  no  other  use  to  be  made  of  the 
inspection  principle,  than  in  as  fitr  as  instruc- 
tion may  be  wanted,  or  in  the  view  of  pre- 
venting any  waste  or  other  damage,  which 
would  not  of  itself  come  home  to  the  work- 
man, in  the  way  of  diminishing  his  eamings, 
or  in  any  other  shape. 

Were  a  manu&ctory  of  any  kind  to  be 
established  upon  this  principle,  the  central 
lodge  would  probably  be  made  use  of  as  the 
compting-house :  and  if  more  branches  than 
one  were  carried  on  under  the  same  roof,  the 
accounts  belonging  to  each  branch  would  be 
kept  in  the  corresponding  parts  of  the  lodge. 
The  lodge  would  also  serve  as  a  sort  of  tem- 
porary store-room,  into  which  the  tools  and 
materials  would  be  brought  fi-om  the  work- 
houses,  and  from  whence  they  would  be  de- 
livered out  to  the  workmen  all  around,  aa 
well  as  finished  work  received,  as  occasioii 
might  require. 


LETTER  XVIII. 

MANUFACTORIES. 

AvTSE  to  much  as  has  been  said  on  the  appli- 
cation of  our  principle  to  the  business  of  ma- 
nu&ctories,  considered  as  carried  on  by  forced 
labour,  you  will  think  a  very  few  woids  more 
than  sufficient,  in  the  view  of  applying  it  to 
manu&ctories  carried  on  upon  the  ordinary 
plan  of  freedom. 

The  centrality  of  the  presiding  person's 
situation  will  have  its  use  at  all  events ;  for 
the  purpose  of  direction  and  order  at  least, 
if  for  no  other.  The  concealment  of  his  per- 
son will  be  of  use,  in  as  far  as  controul  may 
be  judged  usefuL  As  to  partitions,  whether 
they  would  be  more  serviceable  in  the  way 
of  preventing  distraction,  or  disserviceable  by 
impeding  communication,  will  depend  upon 
the  particular  nature  of  the  particular  manu- 
fiicture.  In  some  manufactories  they  will 
have  a  further  use,  by  the  convenience  they 
may  afford  for  ranging  a  greater  number  of 
tools  than  could  otherwise  be  stowed  within 
the  workman's  reach.  In  nice  businesses, 
such  as  that  of  watch-making,  where  consi- 
derable damage  might  result  from  an  acd- 


LETTER  XIX. 

MAD-HOaSES. 

I  com  now  with  pleasure,  notwithstanding 
the  sadness  of  the  subject,  to  an  instsnoe  in 
which  the  application  of  the  principle  will  be 
of  the  lenient  cast  altogether :  I  mean,  that 
of  the  melandioly  abodes  appropriated  to  the 
reception  of  the  insane.  And  here,  perhaps, 
a  noble  lord  now  in  administration  might  find 
some  little  assistance  lent  to  the  humane  and 
salutary  regulations  for  which  we  are  chiefly 
indebted  to  his  care.* 

,  That  any  of  the  receptacles  at  present  sub- 
sisting should  be  pulled  down  only  to  make 
room  for  others  on  the  inspection  principle, 
is  neither  to  be  expected  nor  to  be  wished. 
But,  should  any  buildings  that  may  be  erected 
in  future  for  this  purpose  be  made  to  receive 
the  inspection  form,  the  object  of  such  insti- 
tutions could  scarce  fidl  of  receiving  some 
share  of  its  salutary  influence.  The  powers 
of  the  insane,  as  well  as  those  of  the  ¥ncked, 
are  capable  of  being  directed  either  against 
their  fellow-creatures  or  against  themselves. 
If  in  the  latter  case  nothing  less  than  perpe- 
tual  chains  should  be  availing,  yet  in  all  in- 
stances where  only  the  former  danger  is  to  be 


*  liord  Sydney ;  who  in  the  House  of  Commons 
biought  in  the  bill  fbr  the  leKuladon  of  mad- 
houses, which  afterwaids  paaecTintaan  ad. 
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mpprefaended,  sefianite  cells,  expoied,  m  in 

«    the  ease  of  pruoDs,  to  inspection,  would  ren- 

I  der  the  nae  of  chains  and  other  modes  of  cor- 

K  poial  sufferance  as  unnecessary  in  this  case  as 

:  in  any.    And  with  regard  to  the  conduct  of 

the  keepers,  and  the  need  which  the  patients 

bave  to  he  kept,  the  natural,  and  not  dis- 

eommendshle  jealousy  of  abuse  would,  in  this 

instance  as  in  the  former  ones,  find  a  much 

readier  8atisfiu!ti«n  than  it  could  anywhere 

at  present. 

But  without  thinking  of  erecting  mad- 
liottses  on  purpose,  if  we  ask  Mr.  Howard, 
he  will  tell  us,  if  I  do  not  misrecollect,  that 
there  are  few  prisons  or  work -houses  but 
-what  are  applied  occastonally  to  this  use. 
Indeed,  a  receptacle  of  one  or  other  of  these 
descripticms  is  the  ready,  and,  I  believe,  the 
only  resource,  which  magistrates  find  vested 
in  their  hands.  Hence  it  was,  he  so  often 
found  his  senses  assailed  with  that'  strange 
and  unseemly  mixture  of  calamity  and  guilt 
—  lunatics  raving  and  felons  rioting  in  the 
same  room.  But  in  every  penal  inspection- 
house,  every  vacant  cell  would  afford  these 
afflicted  beings  an  apartment  exempt  from 
disturbance,  and  adapted  to  their  wants. 


LETTER  XX. 

HOSPITALS. 

If  any  thing  could  still  be  wanting  to'show 
how  hr  this  plan  is  from  any  necessary  con- 
nexion with  severe  and  coercive  measures, 
there  cannot  be  a  stronger  consideration  than 
that  of  the  advantage  with  which  it  applies 
to  hospitals;  establishments  of  which  the  sole 
object  is  the  relief  of  the  afflicted,  whom 
their  own  entreaties  have  introduced.  Tena- 
cious as  ever  of  the  principle  of  omnipresenee, 
I  take  it  for  granted  that  the  whole  tribe  of 
medical  curators — the  surgeon,  the  apothe" 
cary,  the  matron,  to  whom  I  could  wish  to  add 
even  the  physician,  could  the  establishment 
he  but  sufficient  to  make  it  worth  his  while, 
find  in  the  inspection-lodge  and  what  apart- 
ments might  be  added  above  it,  their  constant 
residence.  Here  the  physician  and  the  apo- 
thecary might  know  with  certainty  that  the 
prescription  which  the  one  had  ordered  and 
the  other  made  up,  had  been  administered  at 
the  exact  time  and  in  the  exact  manner  in 
which  it  was  ordered  to  be  administered. 
Here  the  surgeon  would  be  sure  that  his  in- 
structions and  directions  had  been  followed 
m  all  points  by  his  pupils  and  assistants. 
Here  the  faculty,  in  all  its  branches,  might 
with  the  least  trouble  possible  watch  as  much 
as  they  chose  to  watch,  of  the  progress  of  the 
disease,  and  the  influence  of  the  remedy. 
Complaints  from  the  sick  might  be  received 
the  instant  the  cause  of  the  complaint,  real 
or  imaginary,  occurred;  though,  as  miscon- 


duct would  be  followed  by  instant  reprehen- 
sion, such  complaints  must  be  proportionably 
rare. 

The  separation  of  the  cells  might  be  in 
part,  continued  either  for  comfort  or  for  de- 
cency. Curtains,  instead  of  grating,  would 
give  the  patients,  when  they  thought  fit,  the 
option  of  being  seen.  Putitions  ef  greater 
solidity  and  extent  might  divide  the  fiibric 
into  d^erent  wards,  ctnifining  infection,  ad- 
apting themselves  to  the  varieties  of  disease, 
and  affording,  upon  occasion,  diversities  of 
temperature. 

In  hot  weather,  to  save  the  room  from 
being  heated,  and  the  patients  from  being 
incommoded  by  the  sun,  shades  or  awnings 
might  secure  the  windows  towards  the  south. 

I  do  not  mean  to  entertain  you  here  with 
a  system  of  physic,  or  a  treatise  upon  airs. 
But  a  word  or  two  on  this  subject  you  must 
permit  me.  Would  the  ceilings  of  the  cell 
be  high  enough?  Is  the  plan  of  construction 
sufficiently  fiivourable  to  ventilation?  I  have 
not  the  good  fortune  to  have  read  a  book 
published  not  long  ago  on  the  subject  of  hos- 
pitals, by  our  countryman  Mr.  Aikin,  though 
I  remember  seeing  some  account  of  it  in  a 
review.  But  I  cannot  help  begging  of  you 
to  recommend  to  the  notice  of  your  medical 
firiends,  the  perusal  of  Dr.  De  Maret's  paper, 
in  the  Memoirs  of  the  Academy  of  Dijon  for 
the  year  1782.  If  either  his  &cts  or  his  rea- 
soning are  to  be  trusted,  not  only  no  loftiness 
of  ceiling  is  sufficient  to  ensure  to  such  a 
building  a  purity  of  air,  but  it  may  appear 
questionable  whether  such  an  effect  be  upon 
the  whole  promoted  by  that  draimstance.* 

His  great  anxiety  seems  to  be,  that  at  some 
known  period  or  periods  of  the  day,  the  whole 
mass  of  air  may  undergo  at  once  a  total  change, 
not  trusting  to  partiaJ  and  precarious  evacua- 
tions by  opening  here  and  there  a  window; 
still  less  to  any  height  or  other  amplitude  of 
room — a  circumstance  which  of  itself  tends 
to  render  them  still  more  partial  and  pre- 
carious. Proscribing  all  rectilinear  walls  and 
flat  ceilings  forming  angles  at  the  junctions, 
he  recommends  accordingly  for  the  inside  of 
his  building,  the  form  of  a  long  oval,  curved 
in  every  direction  except  that  of  the  floor, 
placing  a  door  at  each  end.  By  throwing 
open  these  doors,  he  seems  to  make  it  pretty 
apparent,  that  the  smallest  draught  will  be 
sufficient  to  effect  an  entire  change  in  the 
whole  stock  of  air;  since  at  which  ever  end 
a  current  of  air  happens  first  to  enter,  it  will 
carry  all  before  it  till  it  gets  to  the  other. 

*  To  an  hospital  lately  built  at  Lyons,  a  vast 
dome  had  been  given  in  this  view.  It  had  been 
exi>ected  that  the  foul  air  should  be  found  at  top, 
while  that  near  the  floor  should  have  been  sweet 
and  wholesome.  On  the  contrary,  substances 
which  turned  putrid  at  the  bottom  in  a  single  day, 
remained  sweet  above  at  the  end  of  five  days. 
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Openiag  windows,  or  other  aperturai,  dis- 
pmed  in  any  other  part  of  the  room,  would 
tend  rather  to  disturb  and  counteract  the 
earrent,  than  to  promote  it. 

From  the  same  reasoning  it  will  follow, 
tliat  the  circular  form  demanded  as  the'  best 
of  all  by  the  inspection  principle,  must,  in  a 
view  to  ventilation,  have  in  a  considerable  de- 
gree the  advantage  over  reciiUnear;  and  even, 
were  the  difference  soffidently  material,  the 
UMpection  principle  might  be  applied  to  his 
oval  with  little  or  no  disadvantage.  The  form 
of  the  inspection  lodge  might  in  this  case  fol- 
low that  oi  the  containin^^  building;  and  that 
central  part,  so  far  from  obstructing  the  ven- 
tilation, would  rather,  as  it  should  seem,  as- 
sist it,  increaring  the  force  of  the  current  by 
t&e  compreasure. 

It  should  seem  also,  that  to  a  circular 
building,  the  central  lodge  would  thus  give 
the  same  aptitude  to  ventilation,  which  the 
Doctor's  oval  form  possesses  of  itself. 

To  savie  his  patients  from  catchuig  cold 
while  the  current  is  passing  through  the  room, 
the  Doctor  allows  to  each  a  short  gcreen^  like 
tiie  head  of  a  cradle,  to  be  rested  on  the  bed. 

Her&the  use  of  the  tin  speaking-tubes  would 
be  seen  again,  in  the  means  they  would  afford 
tb  the  patient,  though  he  were  equal  to  no 
more  ^an  a  whisper,  of  conveying  to  the 
lodge  the  most  immediate  notice  of  his  wants, 
and  receiving  answers  in  a  tone  equally  un- 
productive of  disturbance. 

Something  I  could  have  wished  to  say  on 
the  important  difference  between  the  general 
and  comparatively  immaterial  impurity  re- 
sulting merely  from  the  phlogiston,  and  the 
various  particular  impurities  constituted  by 
the  vifrious  products  of  putrefaction,  or  by  the 
different  matters  of  the  various  contagions. 
Against  these  very  different  dangers,  the  mode 
and  measure  of  precaution  might  admit  of  no 
small  difference.  But  this  belongs  not  ne- 
cessarily to  the  subject,  and  you  would  not 
thank  me,  any  more  than  gentlemen  of  the 
&culty  who  understand  it  better  than  I,  or 
gentlemen  at  large  who  would  not  wish  to 
understand  it. 

An  hospital  built  and  conducted  upon  a 
plan  of  this  kind,  of  the  success  of  which 
everybody  might  be  an  observer,  aecessibie 
to  the  patients'  friends,  who,  without  incom- 
moding or  being  incommoded,  might  see  the 
whole  economy  of  it  carried  on  under  their 
eye,  would  lose,  it  is  to  be  hoped,  a  great 
part  of  those  repelling  terrors,  which  deprive 
of  the  benefit  of  such  institutions  many  ob- 
jectrwfaom  prejudice,  in  league  with  poverty, 
either  debars  ahogetfaer  from  relief,  or  drives 
to  seek  it  in  much  less  eligible  shapes.  Who 
knows  but  that  the  certainty  of  a  medical  at- 
tendance, not  occasional,  riiort-lived,  or  even 
precarious,  as  at  present,  but  constant  and 
Unintemipted,  might  not  render  such  asitiia- 


tion  prefersUe  even  to  home;  in  the  eyes  of 
many  persons  who  could*  affonl  to  pay  for  it? 
and  that  the  erection  of  a  building  of  this 
kind  might  turn  to  account  in  the  hands  of 
some  enterprising  practitioner? 

A  prison,  as  I  observed  in  a  former  letter, 
includes  an  hospital.  In  prisons  on  thia  ccn>- 
strucdon,  every  cell  may  receive  tlie  proper- 
ties of  an  hospital,  without  undergoing  any 
change.  The  whole  prison  tvould  be  perhaps 
a  better  hospital  than  any  building  known 
hitherto  by  that  name.  Yet  should  it  be 
thought  of  use,  a  few  cells  might  be  appro- 
priated to  that  purpose;  and  perhaps  it  may 
be  thought  advisable  that  some  cases  of  in- 
fection should  be  thrown  out,  and  lodged 
under  another  roo£ 

But  if  infection  in  general  must  be  sent  to 
be  cured  elsewhere,  there  is  no  spot  in  whidi 
infection  originating  in  negligence  can,  either 
in  the  rise  or  spread  of  it,  meet  witii  such 
obstacles  as  here.  In  what  other  instance  as 
in  this,  will  you  see  the  interests  of  the  go- 
vernor and  the  governed  in  this  important 
particular,  so  perfectly  confounded  and  made 
one  ? — those  of  the  keeper  with  those  of  the 
prisoners — ^those  of  the  medical  curator  with' 
those  of  the  patients?  Clean  or  unclean,  safe 
or  unsafe,  he  runs  the  chance  that  they  do : 
if  he  lets  them  poison  themselves,  he  lets 
them  poison  him.  Encompassed  on  all  sides 
by  a  multitude  of  persons,  whose  good  or  bad 
condition  depends  upon  himself,  he  stands  as 
a  hostage  in  his  own  hands  for  the  salubrity 
of  the  whole. 


LETTER  XXL 

SCHOOLS. 

After  applying  the  inspection  principle  frrst 
to  prisons,  and  through  mad-houses  bringing 
it  down  to  hospitals,  will  the  parental  feel- 
ings endure  my  applying  it  at  last  to  schools  ? 
Will  the  observation  of  its  efficacy  in  pre- 
venting the  irregular  application  of  undue 
hardship  even  to  the  guilty,  be  sufficient  to 
dispel  the  apprehension  of  its  tendency  to 
introduce  tyranny  into  the  abodes  of  inno- 
cence and  youth  ? 

Applied  to  these,  yon  will  find  it  capable 
of  two  very  distinguidiable  degrees  of  exten- 
sion :  —  It  may  be  confined  to  the  hours  of 
study ;  or  it  may  be  made  to  fill  the  whole 
circle  of  time,  including  the  hours  of  repose, 
and  refreshment,  and  recreation. 

To  the  first  of  these  applications  the  most 
captious  timidity,  I  think,  could  hardly  fency 
an  objection :  concerning  the  hours  of^study, 
there  can,  I  think,  be  but  one  wish,  that  they 
should  be  employed  in  study.  It  is  scarce 
necessary  to  observe  that  gratings,  bars,  and 
bolts,  and  every  circumstance  from  which  an 
inspeetioa-bouae  can  derive  a  tectiie  oharao-^ 
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Iter,  have  nothing  to  do  here.  All  play,  all 
dMtteting — in  short,  all  distraction  of  every 
(kind,  is  effectually  hanished  by  the  oentnl 
and  covered  situation  of  the  master,  seconded 
y  by  partitions  or  screens  between  the  scJiolars, 
^  an  atight  as  you  please.  The  different  me»- 
aurea  and  casts  of  talent,  by  this  neans  ren* 
detedf  perhaps  for  the  first  time,  distinctly 
discemible,  will  indicate  the  different  degrees 
of  attention  and  modes  of  culture  most  sui^ 
mble  to  each  particular  disposition ;  and  incur- 
mJbUe  and  irreproachable  dulness  or  imbecility 
will  no  longer  be  punished  &r  the  sins  of 
idleness  or  obstinscy.  That  species  of  fraud 
ai  WcatBunster  called  cribbing ,  a  vice  thought 
llitherto  congenial  to  schools,  will  never  creep 
io  here.  That  system  of  prenuture  corrup- 
tion, in  which  idleness  is  screened  by  opulence, 
and  the  honour  due  to  talents  or  industry  is 
let  out  fin*  hire,  will  be  completely  done  away ; 
and  a  noblenum  may  stand  as  good  a  chance 
of  knowing  something  as  a  common  man. 

Nor,  in  point  of  present  enjoyment,  will 
tbe  scholars  be  losers  by  the  change.  Those 
sinkings  of  the  heart  at  the  thoughts  of  a  task 
redone,  those  galling  struggles  between  the 
passion  for  play  and  the  fear  of  punishment, 
would  there  be  unknown.  During  the  bours 
of  business,  habit,  no  longer  broken  in  upon 
by  accident,  would  strip  the  roaster's  presence 
of  its  terrors,  without  depriving  it  of  its  use. 
And  the  time  allotted  for  study  being  fiiith- 
lully  and  rigidly  appropriated  to  that  service, 
tbe  less  of  it  woidd  serve. 

The  separate  spaces  allotted  for  this  pur- 
pose would  not  in  other  respects  be  thrown 
away.  A  bed,  a  bureau,  and  a  chair,  must  be 
bad  at  any  rate ;  so  that  the  only  extraordi- 
nary expense  in  building  would  be  for  the 
partUions,  for  which  a  very  slight  thickness 
would  suffice.  The  youth  of  either  sex  might 
by  this  means  sleep,  as  well  as  study,  under 
inspection,  and  alone — a  circumstance  of  no 
mean  importance  in  many  a  parent's  eye. 

bi  the  Royal  Military  School  at  Paris,  the 
bed-chambers  (if  my  brother's  memory  does 
not  deceive  him)  form  two  ranges  on  the  two 
sides  of  a  long  room ;  the  inhabitants  being 
separated  from  one  another  by  partitions,  but 
exposed  alike  to  the  view  of  a  master  at  his 
walks,  by  a  kind  of  a  grated  loindow  in  each 
door.  This  plan  of  construction  struck  him, 
be  tells  me,  a  good  deal,  as  he  walked  over 
that  establishment  (about  a  dozen  years  ago, 
was  it  not  ?)  with  you ;  and  possibly  in  that 
walk  the  foundation  was  laid  for  his  Inspec- 
tion-House. If  he  there  borrowed  his^'idea, 
I  hope  he  has  not  repaid  it  without  interest. 
Ton  will  confess  some  difference,  in  point  of 
fiuslity,  betwixt  a  state  of  incessant  walking 
and  a  state  of  rest ;  and  in  point  of  complete- 
ness of  inspection,  between  visiting  two  or 
three  hundred  persons  one  afterranother,  and. 
aoeing  them  at  once. 


In  statbg  what  this  principle  wiU  do  in 
promoting  the  progress  of  instruction  in  every 
line,  a  word  or  two  will  be  thought  sufficient 
to  state  what  it  will  mot  do.  It  does  give 
every  degree  of  efficacy  which  can  be  given 
to  the  influence  of  puni^mmt  and  restraint. 
But  it  does  nothing  towards  correcting  the 
oppressive  influence  of  punishment  and  re- 
straint, by  the  enlivening  and  invigorating 
influence  of  reward.  That  noUest  and  bright- 
est engine  of  discipline  can  by  no  other  means 
be  put  to  constant  use  in  schoc^,  than  by  tba 
practice  which  at  Westminster,  you  Imow, 
goes  by  the  name  of  chitiienging — an  institu- 
tion which,  paying  merit  in  its  fittest  and 
most  inexhaustible  coin,  and  even  uniting  in 
one  impulse  the  opposite  powers  of  reward 
and  punishment,  holds  out  dishonour  fi»r  every 
attention  a  boy  omits,  snd  honour  for  ever] 
exertion  he  csn  bestow. 

With  regard  to  the  extending  the  range  of 
inspection  over  every  moment  of  a  boy's  time, 
the  sentiments  of  mankind  might  not  be  al- 
together so  unanimous.  The  notion,  indeed, 
of  most  parents  is,  I  believe,  that  childrea 
cannot  be  too  mudi  under  the  master's  eye^ 
and  if  man  were  a  consistent  animal,  none, 
who  entertain  that  notion  but  should  be 
fonder  of  the  principle  the  fiirther  they  saw 
it  pursued.  But  as  consistency  is  of  all  hu- 
man qualities  the  most  rare,  it  need  not  at  all 
surprise  us,  if,  of  those  who  in  the  present 
state  of  things  are  most  anxious  on  the  head 
of  the  master's  omnipresence,  many  were  to 
fly  back  and  change  their  note,  when  they 
saw  that  point  screwed  up  at  once  to  a  pitch 
of  perfection  so  much  beyond  whatever  they 
could  have  been  accustomed  to  conceive. 

Some  there  are,  at  any  rate,  who,  before 
they  came  into  so  novel  a  scheme,  would  have 
many  scruples  to  get  over.  Doubts  would 
be  started  —  Whether  it  would  be  advisable 
to  apply  such  constant  and  unremitting  pres- 
sure to  the  tender  mind,  and  to  give  such 
herculean  and  includible  strength  to  the  gripe 
of  power  ? — whether  persons,  of  the  cast  of 
character  and  extent  of  ideas  that  may  be 
expected  to  be  found  in  the  common  run  of 
schoolmasters,  are  likely  to  be  fit  receptacles 
for  an  authority  so  mudi  exceeding  anything 
that  has  been  hitherto  signified  by  despotic  f 
— whether  the  ta-attention  of  the  master  may« 
not  be  as  necessary  to  the  present  comfort  of 
his  pupil,  in  some  respects,  as  the  attentionr 
of  the  one  may  be  to  the  fiUure  weUisre  of 
the  other,  in  other  respects?— whether  the 
irretrievable  check  given  to  the  free  develop-* 
ment  of  the  intellectual  part  of  his  frame  by 
this  unintermitted  pressure,  may  not  be  pro- 
ductive of  an  imbecility  similar  to  that  which 
would  be  produced  hy  constant  and  long- 
oontinued  bandages  on  the  corporeal  part?^-' 
whether  what  is  thus  aequired  in  reguiariii^ 
may  not  be.  lost  in  eiigrgg  f.*— whe^r  thal^ 
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not  less  instracti  ve,  though  less  heeded,  course 
of  discipline,  which  in  the  struggles  of  pas- 
sion against  passion,  and  of  reason  against 
reason,  is  administered  by  the  children  to  one 
another*  and  to  themselves,  and  in  which  the 
conflicts  and  competitions  that  are  to  form 
the  business  of  maturity  are  rehearsed  in  mi- 
niature ;  whether  I  say,  this  moral  and  most 
important  branch  of  instruction  would  not  by 
these  means  be  sacrificed  to  the  rudiments, 
and  those  seldom  the  most  useful,  of  the  in- 
tellectual ? — ^whether  the  defects,  with  which 
private  education  has  been  charged  in  its  com- 
parison with  public,  would  not  here  be  car- 
ried to  the  extreme  ? — and  whether,  in  being 
made  a  little  bietter  acquainted  with  the  world 
of  abstraction  than  they  might  have  been 
otherwise,  the  youth  thus  pent  up  may  not 
liave  been  kept  more  than  proportionably  ig- 
norant of  the  world  of  realities  into  which 
they  are  about  to  launch  ? — whether  the  li- 
bertd  spirit  and  energy  of  a  free  citizen  would 
not  be  exdianged  for  tJie  mechanical  disdpline- 
d  a  soldier,  or  the  austerity  of  a  monk?  — 
wid  whether  the  result  of  this  high- wrought 
contrivance  might  not  be  constructing  a  set 
of  machines  under  the  similitude  of  men  t 

To  give  a  satisfikstory  answer  to  all  these 
queries,  which  are  mighty  fine,  but  do  not  any 
of  them  come  home  to  the  point,  it  would  be 
necessary  to  recur  at  once  to  the  end  of  edu- 
\J  cation.  Would  happiness  be  most  likely  to 
be  increased  or  diminished  by  this  discipline?' 
-—Call  them  soldiers,  call  tiiem  monks,  call 
them  machines :  so  they  were  but  happy  ones, 
I  should  not  care.  Wars  and  storms  are  best 
to  read  of,  but  peace  and  calms  are  better  to 
enjoy.  Don't  be  frightened  now,  my  dear 
*****,  and  think  that  I  am  going  to  enter- 
tain you  with  a  course  of  moral  philosophy,  or 
even  with  a  system  of  education.  Happiness 
u  a  very  pretty  thing  to  feel,  but  very  dry  to 
talk  about ;  so  you  may  unknit  your  brow,  for 
I  shall  say  no  more  about  the  matter.  One 
thing  only  I  will  add,  which  is,  that  whoever 
sets  up  an  inspection-school  upon  the  tiptop 
of  the  principle,  had  need  to  be  very  sure  of 
the  master;  for  the  boy's  body  is  not  more 
the  child  of  his  fiither's,  than  his  mind  will 
be  of  the  master's  mind ;  with  no  other  dif- 
.  ference  than  what  there  is  between  conmumd 
on  one  side  and  subjection  on  the  other. 

Some  of  these  fine  queries  which  I  have 
been  treating  you  with,  and  finer  still,  Rous- 
seau would  have  entertained  us  with  ;  nor  do 
I  imagine  he  would  have  put  his  Emilius  into 
an  inspection-house ;  but  I  think  he  would 
have  been  glad  of  such  a  school  for  his  So- 
phia. 

Addison,  the  grave  and  moral  Addison,  in 
his  Spectator  or  his  Tatler,  I  forget  which, 
suggests  a  contrivance  for  trying  virginity  by 
coeans  of  Uons,  You  may  there  find  many 
curious  disquisitions  concerning  the  measures 


and  degrees  of  that  species  of  purity ;  all 
which  you  will  be  better  pleased  to  have 
from  that  grave  author  than  from  me.     But, 
without  plunging  into  any  such  discussions, 
the  highest  degree  possible,  whatsoever  that 
may  be,  is  no  more  than  anybody  might  make 
sure  o(  only  by  transfierring  damsels  at  as 
early  an  age  as  nuy  be  thought  sufficient,  into 
a  strict  inspection-school.   Addison's  scheme 
was  not  only  a  penal  but  a  bloody  one :  and 
what  havoc  it  might  have  made  in  the  popu^ 
lation  of  the  country,  I  tremble  but  to  thuik 
of.  Give  thanks,  then,  to  Diana  and  the  eievan 
thousand  virgins,  and  to  whatever  powers 
preside  over  virginity  in  either  eaiendar,  for 
so  happy  a  discovery  as  this  of  your  friend's. 
There  you  saw  blood  and  uncertainty :  here 
you  see  certainty  without  blood.     What  ad- 
vantage might  be  made  by  setting  up  a  board- 
ing-school for  young  ladies  upon  this  plan, 
and  with  what  eagerness  gentlemen  who  are 
curious  in  such  matters  would  crowd  to  such 
a  school  to  choose  themselves  wives,  is  too 
obvious  to  insist  on.  The  only  inconvenience 
I  can  think  of  is,  that  if  the  institution  were 
to  become  general,  Mrs.  Ch.  H.  and  other  gen- 
tlewomen of  her  calling,  would  be  obbged 
either  to  give  up  house-keeping,  or  take  up 
with  low  wenches  or  married  hidies. 

Dr.  Brown  the  estimator  would  have  been 
stark  mad  for  an  inspection-school  upon  the 
very  extremity  of  the  principle,  provided  al- 
ways he  were  to  have  been  head-master,  and 
then  he  would  have  had  no  other  scho<^  but 
those.  His  antagonist.  Dr.  Priestly,  would, 
I  imagine,  be  altogether  as  averse  to  it,  un- 
less,  perhaps,  for  experiment's  sake,  upon  a 
small  scale,  just  enough  to  ftunishan  appen* 
dix  to  Hartley  upon  Man, 

You  have  a  controversy,  I  find,  in  England, 
about  Sunday-schools.  Schools  upon  the  ex- 
tremity of  the  inspection-principle  would,  I 
am  apt  to  think,  find  more  advocates  among 
the  patrons  than  among  the  oppugners  of  that 
measure. 

We  are  told,  somewhere  or  other,  of  a 
King  of  Egypt  (Psammitichus,  I  think,  is  his 
name)  who  thinking  to  re-disoover  the  lost 
original  of  language,  contrived  to  breed  up 
two  children  in  a  sequestered  spot,  seduded, 
fit>m  the  hour  of  their  birth,  from  all  con. 
verse  with  the  rest  of  humankind.  No  great 
matters  were,  I  believe,  collected  firom  this 
experiment.  An  inspection-house,  to  which 
a  set  of  children  had  been  consigned  firom 
their  birth,  might  afford  experiments  enough 
that  would  be  rather  more  interesting.  What 
say  you  to  a  foundUng-hospital  upon  this 
principle  ?  Would  •  •  •  •  's  manes  give  you 
leave  to  let  your  present  school  and  build  an- 
other upon  this  ground  ?  If  I  do  not  misre- 
coUect,  your  brethren  in  that  trust  have  gone 
so  ftr  as  to  make  a  point,  where  it  can  be 
effected,  of  taking  the  children  out  of  the 


Digitized  by 


Google 


Lettek  XXI.] 


SCHOOLS. 


03 


hMMii  of  their  ptrentfl  as  mudi  as  poBitble, 
and  even,  if  ponible,  altogether.  If  you  have 
gone  thus  fiur,  you  have  passed  the  Rabiooa ; 
you  may  even  dap  them  up  in  an  inspection- 
house,  and  then  you  make  of  them  what  you 
please.  You  need  never  grudge  the  parents 
a  peep  behind  the  curtain  in  the  master's  lodge. 
There,  as  often  as  they  had  a  mind,  they 
might  see  their  children  Uiriving  and  learning, 
if  that  would  satisfy  them,  without  inter- 
rupting business  qr  counteracting  discipline. 
Improving  upon  Psammitichus's  experiment, 
you  might  keep  up  a  sixteen  or  eighteen  years 
separation  between  the  male  and  female  part 
of  your  young  sulijects ;  and  at  the  end  of  that 
period  see  what  the  language  of  love  would 
he,  when  Father  FranMs  Ganders  were 
turned  into  Father  FranMs  Gtese, 

I  know  who  would  have  been  delighted  to 
set  up  an  inspection-school,  if  it  were  only 
for  the  experiment's  sake,  and  that  is  Helve- 
tius :  at  least,  if  he  had  been  steady  to  his 
principles,  which  he  was  said  to  be :  for  by 
that  contrivance,  and  by  that  alone,  he  might 
have  been  enabled  to  give  an  experimental 
proof  of  the  truth  of  his  position  (supposing 
it  to  be  true)  that  anybody  may  oe  taught 
anything,  one  person  as  well  as  another.  It 
would  have  been  his  £ault,  if  what  he  requires 
as  a  condition,  viz.  that  the  subjects  of  the 
experiment  be  placed  in  circumstances  exactly 
similar,  were  not  fulfilled. 

A  rare  field  for  discovery  in  wtetaphysics : 
a  science  which,  now  for  the  first  time,  may 
be  put  to  the  test  of  experiment,  like  any 
other*  Books,  conversation,  sensible  objects, 
everything,  might  be  ^Vea.  The  gen^ogy 
of  each  observable  idea  might  be  traced 
through  all  its  degrees  with  the  utmost  nicety : 
the  parent  stocks  being  all  known  and  num- 
bered. Party  men,  controversialists  of  every 
description,  and  all  other  such  epicures,  whose 
mouth  waters  at  the  mammon  of  power,  might 
here  give  themselves  a  rich  treat,  adapted  to 
their  several  tastes,  unerobittered  by  contra- 
diction. Two  and  two  might  here  be  less 
than  four,  or  the  moon  might  be  made  of 
green  cheese ;  if  any  pious  founder,  who  were 
rich  enough,  chose  to  have  her  of  that  mate- 
rial. Surrounded  by  a  circle  of  pupils,  obse- 
quious beyond  anything  as  yet  known  under 
die  name  of  obsequiousness,  their  happiness 
might  in  such  a  mansion  be  complete,  if  any 
moderate  number  of  adherents  could  content 
them ;  which  unhappily  is  not  the  case.  At 
the  end  of  some  twenty  or  five-and-twenty 
years,  introduce  the  scholars  of  the  difierent 
schools  to  one  another  (observing  first  to  tie 
their  hands  behind  them)  and  you  will  see 
good  sport ;  though  perhaps  vou  may  think 
there  is  enough  of  that  kind  of  sport  already. 
But  if  you  throw  out  this  hint  to  anybody, 
you  will  take  care,  as  fSu  as  sects  and  reli- 
gions are  concerned,  not  to  mention  names ; 
Vol.  IV. 


for  of  these,  how  few  are  there  but  would  be 
ready  to  pull  us  to  pieces,  if  they  saw  their 
rivals  get  down  upon  the  same  line,  as  candi- 
dates for  the  same  advantage  ?     And  this  is 

what  we  should  get  by  our  impartiality 

You  may,  however,  venture  to  hint,  that  the 
money  which  is  now  laid  out  for  propagating 
controversy,  by  founding  sermons  and  lec- 
tures, might  be  laid  out  with  greater  certainty 
of  advantage  in  the  founding  controversial  in- 
speetttm-schools.  The  preachers  must  be  sad 
bunglers,  indeed,  if  they  had  not  there  as 
many  adherents  as  auditors;  which  is  not 
alwajTB  the  case  in  the  world  at  large.  As  to 
flagellation,  and  other  such  ceremonies,  which 
more  through  custom  than  necessity  are  used 
by  way  of  punishment  in  schools,  but  which 
under  some  institutions  form  the  routine  of 
life,  I  need  not  take  up  your  time  in  show- 
ing how  much  the  punctuality  of  those  trans- 
actions might,  in  the  latter  case,  be  improved 
by  the  inspection  principle.  These  monastic 
accomplishments  have  not  been  in  fiuhion  in 
our  country  for  some  ages:  —  therefore  it 
would  be  lost  labour  to  recommend  the  prin- 
ciple in  that  view.  Neither  are  they  a  whit 
more  so  where  I  write ;  so  that  I  should  get 
as  little  thanks  for  my  pains,  were  I  to  make 
such  a  proposal  here.  On  the  contrary,  we 
are  dissolving  monasteries  as  you  would  lumps 
of  sugar.  A  lump,  for  instance,  we  got  the 
other  day  at  Kieflf,  enough  to  feed  a  brace  of 
regiments,  besides  pickings  for  other  people. 
But  if  in  my  return  to  England,  or  at  any 
other  time,  I  should  happen  to  go  by  the 
monastery  of  La  Trappe^  or  any  other  where 
they  are  in  earnest  about  such  business,  it 
would  be  cruelty  to  deny  them  the  assistance 
it  might  be  made  to  receive  from  the  inspec- 
tion principle.  Flinching  would  then  be  as 
impracticable  in  a  monastery,  as  cribbiny  in 
a  school.  Old  scores  might  thus  be  rubbed 
out  with  as  much  regularity  as  could  be  de- 
sired ;  nor  would  the  pride  of  Toboso  have 
been  solong»-disencfaanting,  couidher  Knight 
have  put  his  coward  Squire  into  an  inspec- 
tion-house. 

Neither  do  I  mean  to  give  any  instructions  to  ( 
the  Turhe  for  applying  the  inspection  princi- 
ple to  their  seraglios :  no,  not  though  1  were 
to  go  through  Constantinople  again  twenty 
times,  notwithstanding  the  great  saving  it 
would  make  in  the  article  of  eunuchs,  of 
whom  one  trusty  one  in  the  inspecrion-lodge 
would  be  as  good  as  half  a  hundred.  The 
price  of  that  kind  of  cattle  could  not  fail  of 
falling  at  least  ten  per  cent.,  and  the  insur- 
ance upon  marital  honour  at  least  as  much, 
upon  the  bare  hint  given  of  such  an  esta- 
blishment in  any  of  the  Constantinople  papers. 
But  the  mobbing  I  got  at  Shoondo,  only  for 
taking  a  peep  at  the  town  from  a  thing  they 
call  a  minaret  (like  our  monument)  in  pur- 
suance of  invitation,  has  cancelled  any  claims 
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they  miglit  have  had  upon  me  for  the  diiiner 
they  gave  me  at  the  divan,  had  it  been  better 
than  it  was. 

If  the  idea  of  some  of  these  applications 
should  have  brought  a  smile  upon  your  ooon- 
tenanoe,  it  won't  hurt  jou,  my  dear  •••• ;  nor 
should  it  hurt  the  pnndple.  Tour  candour 
will  prevent  you  from  condemning  a  great 
and  new  invented  instrument  of  govermnent, 
because  some  of  the  purposes  to  which  it 
is  possible  to  appl^  it  may  q>pear  useless, 
or  trifling,  or  mischievous,  or  ridiculous.  Its 
great  excellence  consists  in  the  great  strength 
it  is  ca{Mble  of  giving  to  amf  institution  it 
may  be  thought  proper  to  apply  it  to.  If  any 
perverse  applications  should  ever  be  made  of 
it,  they  will  lie  in  this  case  as  in  others,  at 
thedoorsof  those  who  make  them.  Knives, 
however  sharp,  are  very  useful  things,  and,  for 
most  purposes,  the  sharper  the  more  usefiil. 
I  have  no  fear,  therefore,  of  your  wishing  to 
forbid  the  use  of  them,  because  they  have 
been  sometimes  employed  by  school-boys  to 
rai$e  the  devil  with,  or  by  asmiBmnB  to  cut 
throats  with. 

I  hope  no  critic  of  more  learning  than  can- 
dour will  do  an  inspection-house  so  much 
injustice  as  to  compare  it  to  DiomfOMt*  ear. 
The  olqect  of  that  contrivance  was,  to  know 
what  prisoners  said  without  their  suspecting 
any  such  thing.  The  object  of  the  inspec- 
tion principle  is  directly  the  reverse :  it  is  to 
make  them  not  only  tu^peet,  hot  be  aaewed, 
that  whatever  they  do  is  known,  even  though 
that  should  not  be  the  case.  Detection  is  the 
object  of  the  first :  prevention,  that  of  the 
latter.  In  the  former  case  the  ruling  person 
is  a  spy;  in  the  latter  he  is  a  monitor.  The 
object  (k  the  first  was  to  pry  into  the  secret 
recesses  of  the  heart ;  the  latter,  confining 
its  attention  to  overt  acts,  leaves  thoughts 
and  fencies  to  their  proper  ordinary,  the  court 
above. 

When  I  consider  the  extensive  variety  of 
purposes  to  whidi  this  principle  may  be  ap- 
plied, and  the  certain  efficacy  which,  as  nir 
as  I  can  trust  my  own  conceptions,  it  pro- 
mises to  them  aU,  my  wonder  is,  not  only 
that  this  pUm  should  never  have  hitherto  been 
put  in  practice,  but  how  any  other  should 
ever  have  been  thougltt  of. 

In  so  many  edifices,  as,  from  the  time  of 
the  conquest  to  the  present,  have  been  built 
for  the  express  purpose  of  safe  custody,  does 
it  sound  natural  that«  instead  of  placing  the 


prisoners  under  the  inspecUoD  of  their  keep- 
ers, the  one  ckss  should  have  been  lodged 
at  one  end,  perhaps,  of  a  vast  building,  and 
the  other  at  another  end  ? — as  if  the  object 
of  the  establishment  were,  that  those  wbo 
wished  to.  escape  might  carry  on  their  schemes 
in  concert,  and  at  leisure.  I  should  suppose 
the  inspection  principle  must  long  ago  have 
occurred  to  the  ingenious,  and  been  rejected 
by  the  judicious,  could  I,  after  all  my  dTorts, 
conceive  a  reason  for  the  r^ection.  The  cir- 
cular form,  notwithstanding  its  taking  de- 
monstrably less  materials  than  any  other* 
may,  for  aught  I  know,  on  its  first  oonstme- 
tion,  be  more  expensive  than  one  of  eqoal  di- 
mensions in  any  of  the  ordinary  fimns.  But 
this  objection,  which  has  no  other  source  thaa 
the  loose  and  random  surmise  of  one  who  has 
had  no  experience  in  buildiog,  can  never  have 
held  good  in  comparison  witii  all  the  other 
prisons  that  we  have,  if  in  truth  it  kolda 
good  in  comparison  with  any.  Witnesa  the 
massy  piles  of  Newgate,  of  which  the  enor- 
mous, and  upon  the  common  plans  by  no 
means  unnecessary  expense,  has  been  laid  out 
in  the  purchase  of  a  degree  of  security,  not 
equal  to  that  which  the  circular  form  would 
have  given  to  the  slightest  building  that 
could  be  made  to  hold  together.  In  short, 
as  often  as  I  indulge  myself  in  the  liberty  of 
fimcying  that  my  own  notions  on  this  head 
may  prove  conformable  to  other  people's,  I 
think  of  the  old  story  of  Co&oaAiis  and  hia 

Ihave  now  set  this  0^  of  ours  on  ite  end: 
— ^whether  it  will  stand  fint,  and  bear  the 
shocks  of  discusdon,  remains  to  be  decided 
by  experience.  I  think  you  will  not  find  it 
stale;  but  its  fireshness  is  a  drenmatanoe. 
that  may  not  give  it  an  equal  relish  to  every 
palate. 

What  would  yon  say,  if  by  the  gradual 
adoption  and  diversified  application  of  this 
single  principle,  you  should  see  a  new  scene 
of  things  spread  itself  over  the  iace  of  civi- 
lized society? — morals  reformed,  health  pre> 
served,  industry  invigorated,  instruction  dif- 
fosed,  public  burthens  li^^tened,  economy 
seated  as  it  were  upon  a  rock,  the  gordian 
knot  of  the  poor-laws  not  cut  but  mrtied  — 
all  by  a  simfde  idea  in  architecture?* 

lam.  fee. 

*  TUs  nlan  happened  not  to  come  in  time  for 
die  paiticiiJar  purpose  it  WMdcaigiiedfoi;  ^ 
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SECTION  L 
nnrciPAL  FAancuLARs. 

Principal  ParticulBrs  either  eettled  or  altered^ 
nnee  the  first  hastjf  dedgn^  ae  described  in 
Letter  II,  and  imperfecta  represented  in 
Plate  I.     See  Plate  ILf 

1.  Annulak  Well,  or  vacancy,  all  the  way 
up,  crowned  by  an  uninterrupted  opening 
tkj/'Ught,  instead  of  stories  of  intermediate 
annular  area  to  every  two  stories  of  cells. 

2.  Cells  enlarged  in  depths  by  throwing 
into  diem  the  space  occupied  in  the  first 
design  by  the  protracted  partitions,  and  by 
giving  to  the  upper  row  in  each  pair  the  same 
depth  as  to  the  under  row. 

S,  CeUs,  two  laid  into  one. 

4.  CeUs — mamher  of  stories^  six  instead  of 
four. 

5.  Chapel,  a  regular  one,  now  inserted  in 
the  centre:  partly  instead  of  the  small  cen- 
tral area;  partly  at  the  expense  of  the  several 
stories  of  inspection-lodge. 

6.  Instead  of  three  similar  stories  of  tiMp«o- 
dom4odge,  in  the  two  upper  stories  annular 
inspection-gaUeries,  backed  by  the  chapel-gal- 
leries, in  the  lowest  story  annular  inspection- 
gaUery,  inclosing  a  circular  inspector's  hdge. 

7.  No  cupola,  a  part  inserted  in  the  first 
hasty  sketch,  rather  by  way  of  finish,  than 
with  a  view  to  any  special  use. 

8.  The  dead  part,  viz.  that  part  of  the  cir- 
cuit in  which  there  are  no  cells,  here  oecu* 
pying  5.24ths  of  the  dreuit  instead  of  2-48th8, 
t.  e.  l-24th :  in  height  five  stories  out  of  six, 
instead  of  two  out  of  four,  and  covered  by  a 
projecting  front.  — N.  B,  This  dead  part,  de- 
pending u  point  of  magnitude  and  disposition 
so  mvidi  upon  local  and  other  individual  data. 


could  not  well  be  settled  m  all  its  parts,  and 
accordingly  is  not  represented  in  the  draught. 

9.  Communications,  now  partly  altered, 
partly  &ied:  particularly  the  only  thorough 
passage,  termed  the  diametrical  passage,  now 
cut  through  a  sunk  story,  and  at  its  exit 
joined  by  a  covered  way,  projected  downwards 
from  the  lowermost  inspection-gallery,  and 
terminating  in  a  central  looh-4mt  for  the  in* 
spection  of  the  yards. 

10.  The  form  polygonal  (n  double  duode- 
eagon,  or  polygon  of  24  sides)  instead  of  • 
drcular. 

1 1.  Diameter— According  to  the  present^ 
draught  120  feet  (exclusive  of  the  projecting " 
firont,)  instead  of  100  feet,   the  diameter 
thought  of  in  the  original  imperfoct  sketchy 
with  a  view  to  local  drcumstanoes.}' 

12.  Materials Iron  much  employed,  and^ 

used  for  the  cell-galleries,  for  staircases,  for 
doors,  and  even  for  pillars,  chiefly  hoUow/: 
instcabd  of  brick,  stone,  or  wood. — Plaister^ 
proposed  for  the  cell  floors. ' 

13.  Mode  of  supplying  the  biulding  with^c 
water:  chiefly  by  an  annular  dstem,  running f 
round  the  top  of  the  building,  under  the  roo^/ 
immediately  within  the  wall.'^ 

14.  Mode  of  warming  the  building :  by  / 
streams  of  fresh  air,  heated  in  the  new  way  / 
by  passing  through  the  inside  of  vessels,  to' 
whidi  fire  is  appUed  on  the  outside;  instead' 
of  stagnant  air,  heated  by  its  contiguity  to' 
hollow  receptacles  to  whidi  fire  b  applied  on' 
the  inside,  as  in  the  ^orjiaaty-Gennan  stoves  ' 
and  hot-house  fltte8.^^^^;^'t>oH"ty^ 

15.  Outlets  or  external  area,'^tued  m  sub* 
ordination  to  the  inspection  prindple:  the 
covered  way  a  semi^diameter  of  the  area,  ter- 


•  OiiginaUy  printed  m  1791. 

j*  For  an  explanation  of  the.  circumstances 
omng  to  whidi  the  Plates  are  omitted  in  the 
edition  of  1791^  see  the  Note,pw  171.  The  editor 
has  been  unable  to  obtain  a  copy  of  them. 


X  Twenty  feet,  the  addition  made  to  the  dia- 
meter, multiplied  by  three,  gives  60,  the  addition 
to  the  circumference:  this  divided  by  24,  the 
number  of  the  cdls,  gives  2},  the  addition  made 
to  each  cell  at  the  outride  of  the  wall ;  I.  ^  at 
the  extreme  circumference,  round  which  the  po- 
lygon is  drcumsctibed. 
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niinating  in  a  central  look-out^  instead  of  en- 
compassing the  area,  and  being  attached  to 
the  surrounding  wall. 

16.  Approach  and  surrounding  fences,  now 
first  settled,  and  that  too  in  strict  subordi- 
nation to  the  same  principle. 

N.  B — The  degree  of  anxiety  displayed 
in  the  plan  of  exterior  fortification  there  ex- 
hibited, had  a  more  particular  view  to  the 
state  of  things  in  Ireluid  than  in  England. 

With  relation  to  most  of  these  points  fur- 
ther elucidation  will  be  necessary ;  and  with 
regard  to  several  of  them,  something  in  the 
way  of  justification  will  be  expected:  such 
wiU  be  the  business  of  the  ensuing  pages. 


SECTION  II. 

GENERAL  VIEW  OF  THE  WHOLE  EDXTICE. 

In  a  General  View  of  the  whole  JBuilding, 
according  to  its  present  form,  three  very 
different,  though  connected  masses,  nuof  be 
distinguished. 

1.  The  projecting  front,  a  rectangular  mass, 
which,  being  designed  to  go  towards  fur- 
nishing habitation  for  the  officers  of  the  esta- 
blishment, has  little  to  distinguish  it  from  a 
common  dwelling-house. 

2.  The  cellular  part,  including,  as  well  that 
part  of  the  circuit  which  is  actually  disposed 
of  in  cells,  as  the  dead  part,  whidi,  for  the 
sake  of  stability,  it  is  tiiought  necessary  to 
lay  out  in  the  cellular  form,  although,  for 
want  of  light,  as  being  covered  by  the  front, 
it  would  not  be  conveniently  applicable  to 
the  same  use. 

3.  The  inspection-^ower,  comprehending  on 
one  story  the  lowermost  inspection-gallery, 
with  the  inclosed  inspector's  lodge;  in  an- 
other, the  middlemost  inspection-gallery,  in 
which  is  inclosed  the  lowermost  chapel-gal- 
lery, and  within  that  again  the  area  of  the 
chapel;*  on  a  third,  the  uppermost  chapel- 
gallery. 

The  cellular  mass,  together  with  the  in- 
spection-tower inclosed  within  it,  compose 
the  characteristic  part  of  the  building ;  the 
projecting  front  forms  an  accidental  and  in- 
essential appendage. 

The  whole  of  the  characteristic  part  may 
be  conceived  as  composed  of  two  towers,  one 
within  the  other,  with  the  annular  well  be- 
tween them.f 

*  The  area  of  the  chapel  cannot,  perhaps,  in 
strictness  be  said  to  form  part  of  the  same  story 
with  the  lowermost  chapel-gallery.  The  floor 
being  several  feet  below  the  level  of  that  of  the 
gallery,  may  be  looked  upon  as  forming  in  that 
part  a  story  by  itself.  But  this  want  of  exact 
coincidence  is  no  more  than  what  occurs  fre- 
quently in  common  houses. 

+  By  analogy,  the  inspection-tower  might  be 
termed  the  medullar)/  part:  the  cellular  part, 
the  cOTtiral,  » 


A  particularity  that  wtd  require  to  be  < 
stantly  kept  in  mind  is,  that  in  the  two  po- 
lygono-cylindrical  masses,  the  circumacribni^ 
and  the  inscribed,  not  only  the  numbers  of 
the  stories  do  not  agree,  the  latter  having' 
but  half  the  number  of  the  former,  but  that 
no  one  story  in  the  interior  part  coincides  in 
point  of  level  with  any  one  story  of  the 
exterior  that  surrounds  it.  This  vrant  of 
coincidence  is  not  an  accidental,  but  a  cha- 
racteristic, and  almost  essential  circumstance : 
since  it  is  by  being  placed  about  midway  be- 
tween the  floor  and  the  ceiling  of  the  lower- 
most of  each  pair  of  cells,  that  one  floor  in 
each  story  of  the  inspection-tower  affords  a 
perfect  view  of  two  stories  in  the  cellular 
part. 

Principal  Dimensions  of  the  Polygonal  Pbrt, 
comprehending  the  Cellular  Part,  with  the 
included  Inspection-Tower,  being  the  whole 
of  what  is  represented  in  Plate  II. 

WIDTHS. 

Semidiameter  of  the  area  of  the  chapel, 

including  the  central  aperture,  15 

Width  of  a  chapel-gallery,     .     .     .     ■    I'-^t 
Width  of  an  inspection-gallery,  H  5 

Width  of  the  annular  area  in  the  same 

story,  and  well  over  it,     .     .     .      .      7§ 
Width  of  the  grated  annular  passage, 
encompassing  the  annular  area  on  the 
sunk  story,  being  the  same  width  as 
that  of  the  cell-galleries  above,     .     .    4 
Depth  of  a  cell  within-side,      .     .     .      14^ 
Thickness  of  the  wall, 6 

Total,     .     .     62 
Add  the  other  semidiameter,        .     .       62 

Total  diameter,     .       124 

Under  the  Floor  of  the  Chapel 
Semidiameter  of  the  inspector's  lodge, 
thickness  of  the  wall  included,     .     .     27 


X  In  some  of  the  impressions  of  the  draught, 
by  mistake  9  feet  only. 

II  In  some  of  the  unpressions  of  the  draughty 
the  lowermost  of  these  galleries  has  3  feet  oi 
addition  fiven  to  it,  at  the  expense  of  the  in- 
cluded lodge :  this  addition  it  is  now  proposed  to 
take  away,  for  the  reasons  given  in  Sect,  a 

§  In  some  of  the  impressions  of  the  dnughc, 
by  mistake  11  feet 

%  In  some  of  the  impressions  of  the  dimugbt, 
by  mistake  13  feet  only.  Of  the  four  addi- 
tional feet  thus  given  to  the  intermediate  well, 
one  was  at  the  expense  of  the  cells,  the  three 
others  at  the  expense  of  the  chapel-galleries.  It 
is  now,  however,  proposed  to  allow  it  one  foot, 
at  the  expense  of  those  galleries,  making  at  the 
diameter  eight  feet  instead  of  seven:  exclusive 
of  the  four,  which,  to  the  purpose  of  ventilation, 
may  be  considered  as  little  different  from  so 
much  void  space,  being  so  imperfectly  occupied 
by  the  cell^alleries,  constructed  oS  open  work 
like  balconies. 


Digitized  by 


Google 


Skct.:II..III.]  GENJIBAL  VIEW— ANNULAR  .WELL. 


Brought  over, 

^^Tidth  of  the  inspection-gallery,     .     . 


A.dd  the  other  senudiameter, 


27 

5 

32 
32 


UMameter  of  the  building  at  the  outer  cir- 
cumference of  the  inspector's  gallery 
in  that  story, 64 

"Wiiich  is  the  same  as  in  the  other  stories.  == 

Cellular  Part  alone. 

HEIGHTS. 

From  the  floor  of  the  sank  story  to  the 
floor  of  the  lowest  cell  level  with 
the  ground,  including  the  thickness 
of  the  floor, 7    6 

From  the  floor  to  the  crown  of 
the  arch  in  each  cell,     ..80 

Thickness  of  the  arch  at  the 
crown,  10 

Height  of  the  first  floor  of  cells 
from  the  ground,  including  the 
thickness  of  the  floor  above,    9    0 

of  the  second  floor,     .     18    0 

of  the  third  floor,    .     .  27    0 

of  the  fourth  floor,     .      36    0 

of  the  fifth  floor,     .     .    45    0 

of  the  sixth  floor,  54    0 

From  the  crown  of  the  arch  on 
the  outside  to  the  lowest  part 
of  the  slanting  roof  within 
the  walls, 3    0 

From  thence  to  the  level  of  that 
part  of  the  roof  where  the  an- 
nular sky-light  begins,  5    0 

From  thence  to  the  level  at 
which  the  sky-light  termi- 
nates,      5    6 

Thickness  of  the  roof  in  that 
part, 10 


14    6 


Total  depth  ofthe  annular  well,  76    0  76    0 
Hei^t  of  the  building  from  the 
ground  in  the  cellular  part,   69    6  === 

Inspeetian  Tower  alone. 

HEIGHTS. 

From  the  intermediate  area  to  a  level 
with  the  floor  ofthe  lowermost  story 
of  cells, 7    6 

Thence  to  the  floor  of  the  inspection- 
gallery,    4    0 

From  the  floor  of  the  inspection-gal- 
lery to  the  roof  of  ditto,  including 
the  thickness  of  the  floor  and  roof,    8    0 

Void  space  between  the  lowermost 
and  the  middlemost  inspection-gal- 
leries,      10    3 

Height  of  the  middlemost  inspection 
gallery,  including  the.  thickness  of 
the  floor  and  roof, 7    6 

A'lnd  space,  between  the  middlemost 


Brought  over,     37    3 
inspection-gallery  and  the  upper- 
most  10    3 

Height  of  the  uppermost  inspection- 
gallery  in  front,  including  the  thick- 
ness of  the  floor  and  roof,     ...     7    6 

Void  space  between  the  uppermost  in- 
spection-gallery and  the  uppermost 
part  of  the  roof  where  the  annular 
sky-light  terminates,  exclusive  of 
the  thickness  of  the  roof,       .     .      20    0 

Thickness  of  the  roof, 10 


Height  firom  the  floor  of  the  sunk  story 
and  annular  well  as  before,     .     .    76    0 

Inspedor'M  Lodge  alone, 

WIDTHS. 

From  the  centre  to  the  circumference  of 
the  central  apertures  in  the  floor  and 
the  ceiling,* 6 

Of  the  annular  space  between  that  and 
the  partition  dividing  the  lodge  from 
the  surrounding  gallery,  being  the 
space  underneath  a  chapel  gidlery, 
added  to  that  underneath  the  chapel 
area, .     21 

Total  semidiameter  of  the  inspector's 

lodge, t27 

Add  the  other  semidiameter,    ...       27 

Total  diameter, 54 


SECTION  in. 

ANNULAR    WELL. 

Annular  Well,  instead  of  Stories  of  Inter- 
mediate Annular  Area, 
How  to  give  to  the  inspectors  access  to  the 
prisoners  in  their  cells  ?  In  the  first  design, 
stories  of  intermediate  area,  serving  as  pass- 
ages, were  allotted  to  this  purpose :  in  num- 
ber agreeing  with  the  stories  of  inspection- 
lodge  :  in  point  of  level,  coinciding,  as  was 
necessary,  with  the  lowest  story  of  «ich  pair 
of  cells.  Apertures,  cut  here  and  there 
through  the  uppermost  of  these  stories  of 
passages,  were  to  give  light  and  air  to  those 
below. 


*  The  diameter  here  given  to  these  apertures 
is  the  same  as  that  given  to  the  opening  sKy-light 
over  them :  but  they  admit  of  extension,  as  the 
demand  for  light  or  any  other  ounsideiation  may 
require. 

-f-  In  some  of 'the  impressions  of  the  draught 
but  21 :  the  diffiereDce,  o  feet,  being  owing,  half 
of  it,  to  tlie  three  feet  of  addition  given  by  mis- 
take to  the  annubr  well,  at  the  expense  of  the 
included  inspection-tower ;  the  other  half,  to  the 
addition  (now  proposed  to  be  taken  back)  given 
within  that  tower  to  the  inspection^galleiy  in  thia 
story,  at  the  expense  ofthe  included  lodge.. 
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For  what  purpose  thete  pattaget?  For 
oommunication,  and  no  other.  But  the  more 
I  ooniidered,  the  more  plainly  I  percdved, 
that  for  uninterrupted  oommumcatioii  there 
would  be  no  use.  The  lint  suocedaneum 
thai  preiented  itself  was  a  multitude  of  >Iy- 
imff  staireases  of  open  iron- work :  at  hurt  I 
satisfied  myself,  that  two  flights  of  staircases, 
from  top  to  bottom,  for  the  prisoners,  and 
abort  passages  joining  them  from  the  several 
stories  of  the  inspection-part,  would  answer 
every  purpose.*  Out  went  accordingly  the 
stories  of  mtermediate  area.  Space  took  the 
place  of  matter,  from  the  bottom  of  the 
building  to  the  top:  and  thus  a  well  was 
formed  all  the  way  up,  crowned  by  an  unin- 
terrupted shf-Ught^  as  broad,  and  opening  in 
as  many  places,  as  possible. 

Airiness,  lightsomeness,  economy,  and  in- 
creased security,  are  the  evident  results  of 
this  simple  alteration :  above  all  things,  airi- 
ness, th6  want  of  which  it  might  not  by  any 
other  means  have  been  very  easy  to  remove. 
This  vacuity  does  service  in  a  thousand 
ahapes:  a  ditch  in  fortification,  it  u  a  chim- 
ney, and  mudi  more  than  a  chimney,  in  ven- 
tilation. In  this  point  of  view,  the  distance 
between  the  particular  ceiling  and  the  gene- 
ral sky-light  is  so  much  added  to  the  height 
of  ceiling  in  each  cell :  so  that  instead  of  6 
tiells,  each  8  feet  high  and  no  more,  we  have 
in  fact,  6  cells,  one  of  66  feet,  another  of  57, 
a  third  of  46,  a  fourth  of  39,  a  fifth  of  30, 
and  the  lowest  not  less  than  21  feet. 

Communication,  impeded  in  as  ftr  as  it  is 
dangerous,  is,  instead  of  bdng  retarded,  ac- 
celerated, where  it  is  of  use.  To  the  inspec- 
tor, in  his  gallery,  a  single  poU  answers,  as 
we  shall  see,  the  purpose  of  many  stakcases: 
b^  this  simple  implement,  without  quitting 
his  station,  he  gives  the  prisoners  egress 
from,  and  regress  into,  their  cells.  MacUnes, 
materisls  of  work,  and  provisions,  find  a  di- 
rect passage  by  help  of  a  crane^  without  the 
tedious  circuity  of  a  staircase :  whence  less 
width  of  staircase  may  suiBce.  The  posts 
at  which,  were  iron  gratings  of  no  avul,  it 
would  be  possible  for  a  desperate  prisoner  to 
attack  an  inspector  in  his  castle,  are  reduced 
to  three  narrow  passages  on  eadi  side :  and 
these,  too,  crossed  and  guarded  by  doors  of 
open-work,  exposing  the  enemy«  while  they 
keep  him  at  a  distance.!  Of  all  this  more 
particularly  in  its  place.  A  short  hint  of  the 
several  advantages  could  not  well  be  omit- 
ted in  speaking  of  the  part  to  which  they 
are  due. 

Add  to  these  another,  nor  that  an  incon- 
siderable one,  in  point  fk  extent  and  frcUity 
of  intpectum :  for  though  there  are  but  two 
stories  of  cells,  of  which  an  eye  situated  in  a 


*  See  below,  Communications, 
f  This  refers  to  the  construction  of  the  dead 
part  of  the  circuit;  of  whicfa,  a  little  further  dn. 


story  of  the  iaspeoliBg  tower  can  readi  every 
part  aUke,  yet  in  addition  to  this  perfect  view 
partial  views  are  thus  opened,  firom  whidi 
the  management  may  derive,  as  we  shall  see, 
very  material  assistanoe. 

What  degree  of  support  the  inspector  of 
each  story  dP  inspection-gallery  derives  firom 
the  view  thus  acquired  by  his  ooUeagiies  in 
the  two  other  stories,  may  be  seen  by  the 
lines  described  for  that  purpose  in  the  cells. 
They  are  drawn  as  if  from  an  eye  stationed 
in  the  back  part  of  the  several  inspection- 
galleries.  The  ^gures  1,  2,  3,  mark  the 
stories  of  inspection-gallery  from  vriiich  tbey 
are  respectiveW  drawn.  When  two  of  these 
lines  proceed  from  the  same  cell,  the  letter  s 
denotes  that  one  of  them,  which  was  dimwn 
from  the  height  (^  the  eye  of  a  middle-sised 
man  when  nUing,  and  stooping  to  read  or 
write — say  three  fieet  six  indies ;  the  letter 
«,  that  drawn  from  the  eye  of  the  same  bub 
standing  tmriffht—JUiy  five  feet  five  indies. 

From  tfds  particularity  in  point  of  eom- 
structum,  the  following  observatioos  may  be 
deduced  with  a  view  to  mamuftmemi : — 

1.  There  is  no  cell  of  which  some  part  is 
not  visible  from  every  story  in  the  inspection 
tower :  and  in  the  lowermost  story,  not  only 
from  the  inspection-gallery,  but  even  from 
the  induded  inspector's  lodge. 

2.  The  part  thus  visible  is  oonsSderable 
enough,  in  point  of  room,* to  receive,  and 
expose  perfectly  to  view,  a  greater  number 
of  prisoners  than  it  can  ever  be  proposed  to 
lodge  in  the  same  celL 

3.  No  prisoner  can  ever  auke  any  attempt 
upon  the  grating  that  forms  the  interior 
boundary  of  his  cell,  without  being  visible 
to  every  one  of  the  three  stations  in  the 
inspection-part. 

4.  During  meal-times  and  at  diurch-tnses, 
by  stationing  the  prisoners  dose  to  the  gra- 
ting, two  out  of  three  inspectors  may  be 
spared. 

5.  The  cdLgalleries  are,  every  one  of 
them,  perfectly  commanded  by  every  atation 
in  the  inspection-part 

6.  An  attempt  can  scaredy,  if  at  all,  be 
made  on  a  window  in  the  third  story  of 
cells,  without  bang  visible,  not  only  to  its 
proper  story  (vis.  the  2d)  of  the  inspection- 
part,  but  lUcewise  to  the  first ;  nor  upon  a 
window  in  the  4th  story  of  edU,  wi&Mmt 
being  visible  not  only  to  its  proper  story 
(vis.  the  2d)  of  the  inspection-par^  but 
hkewise  to  the  3d.  Those  of  the  4th  atory 
at  least,  aa  wdl  as  the  two  above  it,  are 
suffidently  guarded  by  their  height;  upon 
the  supposition  thai  the  eeUs  afford  no  ropes, 
nor  materials  of  which  ropes  could  be  msde 
in  the  compass  of  a  nig^t,  by  persons  ex- 
posed constantly  to  the  eye  of  a  petrolling 
watchman. 

7.  To  give  to  an  inspector  at  any  time  the 
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flame  eo^mnad  over  the  cell  of  another  in- 
spector  ae  orer  hia  own,  there  needs  hat  an 
cffder,  drawing  a  line  of  limitation  in  the 
«eyB  in  question,  and  confining  the  inhafai- 
^teotB  within  that  line.  So  long  as  a  prisoner 
kaepi  wiihm  it  he  continues  vinhle ;  and  the 
iBstaut  he  eeases  to  be  so^  his  very  inYisilNU 
Itty  is  a  marie  to  note  him  by* 


SECTION  IV. 

FROT&ACTXD  PAATITIONS  OMITTBD. 

Protracted  Partitions  omitted:  or  rather, 
taken  into  the  CeOa. 

Ik  the  original  design,  the  protracted  parti- 
tions had  two  uses :  1.  To  cut  off  all  view 
of  distant  ceDs ;  2.  To  cut  off  converse  with 
the  ceDs  contignous  on  each  side.  In  securing 
this  effect,  a  large  quantity  of  brick-work, 
tad  an  annular  space  of  3  or  4  feet  all  round, 
were  expended. 

Upon  maturer  consideration,  it  appeared 
that  the  same  effect  might  be  equally  secured 
by  slighter  and  cheaper  means;  and  the 
space  thus  sacrificed  idlotted  to  some  other 
more  neccsmry  purpose.  Views  of  the  oppo- 
site semicirde  may  be  intercepted  by  sheets 
of  canvass  filling  up  the  intervab  left  by  the 
stories  of  the  inspection-gallery,* — ^view  and 
eonverse,  as  between  cells  contiguous  or 
adjacent,  by  barriers  of  the  slightest  na- 
ture interposed  within  the  cells;  such  as  a 
netting  of  wire  for  example,  or  even  of  pack- 
thread. The  object  is  rather  to  mark  the 
Bae,  than  to  opposea  phyrical  obstacle  to  the 
violatioa  of  it.  If  transgression  be  rendered 
impracticable  without  discovery,  it  is  suffi- 
cient; since  it  is  not  here  and  there  an 
instance  that  can  produce  any  material  mis- 
chief or  to  the  delinquent  any  gratification 
capable  of  paying  fiv  the  danger.  By  this 
slight  and  flexible  barrier,  no  room  need  be 
eonsumed.  As  well  at  top  as  at  bottom,  it 
will  give  place  to  furniture ;  such  as  a  shel^ 
or  the  foot  of  a  loom,  a  bedstead,  or  a  table; 
and  upon  order  given,  it  may  be  removed  at 
anytime. 

When  the  protracted  partitions  were  con- 
trived, it  was  with  a  view  to  the  assumed 
neoesaitjr  of  absolute  solitude:  that  plan 
being,  for  reasons  given  below,  now  relin- 
quished, neither  tUs  expedient,  nor  those 
now  proposed  to  be  substituted  to  it  in  ^e 
)  intention,  are  any  longer  of  the  same 


nnportano 
If  the  i 


'  the  interception  of  viewjMn.be  aonsi- 
dered  as  an  object  entitled  to  much  atten- 
tion«  it  can  only  be  as  between  the  differerit 


*  Making  the  ciieuit  round  the  area  of  the 
chapel,  and  omitting  the  dead  part,  it  will  be 
found  that  three  pieces,  each  in  length  aboat 
70  feet,  and  in  width,  two  about  5  feet  each,  and 
the  third  about  8|  feet,  will  suilice. 


Of  the  provision  made  for  tuA  pur- 
poae,  a  foil  aeeoont  will  be  found  below. 

SECTION  V. 

dXXS,  DOUBLE  INSTSAD  OF  SDfOLS. 

Trb  change  is  not  a  trifling  one.  It  will 
not  li^tly  be  acceded  to :  the  expediency  of 
it  will  be  expected  to  be  fiilly  and  sati&c- 
torily  made  out.  It  shall  be  so :  by  reason, 
by  authority,  and  by  practice.  In  the  letters, 
I  assumed  solitude  as  a  fondamental  prin- 
ciple. I  then  copied,  and  I  copied  fiom  recol- 
lection. I  had  no  books.  I  have  since  read 
a  little:  I  have  thought  more. 

Not  that  the  Panopticon  system  has  any 
interest  in  the  change.  Tou  may  apply  it, 
indeed,  to  mitigated  sedurion,  but  so  you 
may,  with  equal  fiunlity,  to  absolute  solitude. 
Applied  to  the  degree  of  mitigated  seclusion 
here  proposed,  it  dears  the  punishment  of  its 
inconveniences,  and  gives  it  the  advanttfes 
that  have  been  looked  for  from  solitude: 
applied  to  solitude,  it  enables  you  to  screw 
up  the  punishment  to  a  degree  of  barbarous 
perfection  never  yet  given  to  it  in  any  Eng- 
lish prison,  and  scarcely  to  be  given  to  it  by 
any  other  means. 

Double  cells  suppose  two  prisoners  at  least 
in  company ;  and  admit  of  three,  or  even,  in 
case  of  necessity,  four ;  and  that  with  much 
less  inconvenience,  as  we  shall  see,  in  point 
of  room,  than  would  result  from  the  putting 
of  two  into  a  cell  designed  only  for  one.  As 
to  any  greater  number,  I  lay  it  out  of  the 
question.    The  dioice  lies,  it  must  be  re- 


membered, not  betwixt  solitude  and  crowded 
rooms,  but  betwixt  absolute  perpetual 
universal  solitude,  on  the  one  hand. 


^aeu  f 
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mitigated  sedusion  in  very  small  assorted 
companies,  on  the  other :  companies,  in  the 
formation  of  which  every  regard  might  b6 
paid,  and  naturally  would  be  paid,  to  every 
sort  of  consideration  by  which  expediency  can 
be  influenced — to  age,  temper,  diaracter,  ta- 
lents, and  a^mbiHties.  Single  cells  through- 
out, that  is,  a  number  of  ceUs  equal  to  ^at 
of  the  prisoners  for  whose  reception  they  are 
de8igned-««ells  in  which,  under  the  Panopti- 
con disdpline,  they  are  to  work,  and  eat,  and 
attend  IMvine  service,  as  well  as  sleep,  and 
out  of  which,  unless  for  the  purpose  of  being 
aired  and  exerdsed,  they  are  ney^L^tostir : 
suppose  them  doomed,  or  at  least  meant  to 
be  doomed,  during  the  whoIe~time  oflbeir 
imprisonment,  to  the  state  of  unmitigated 
soUtude  above  mentioned ;  that  time,  for  the 
most  part,  a  term  of  not  less  than  seveiv 
years. 

Bf  perfect  solitude  in  the  penitentiary  dis- 
cipline I  know  but  of  one  use,t — the  breaking 


t  Mr.  Howaid  knew  no  odier.   '<  The  intcn- 
don  of  this,^*  viz.  (solitary  confinement)^**  the 


Digitized  by 


Google 


PANOPTICON;  POSTSCRIPT.  PART  L 


[S»CT.    V 


the  spirit,  as  the  parase  is.  and  subduing  the 
contumacy  of  the  intractable.  In  this  quality 
it  may  be  a  necessary  instrument :  none,  at 
any  rate,  can  be  more  unexceptionable ;  none 
can  be  more  certain  in  its  effect.*  In  what 
instance  was  it  ever  known  to  fiul  ? 

But  in  this  quality  the  demand  for  it  can 
be  but  temporary.  What  it  does,  if  it  does 
anything,  it  does  quickly — better,  according 
to  Mr.  Howard,  in  two  or  three  days,  than 
in  more.f  Why,  then,  at  an  immense  expense 
set  up  a  perpetual  establishment  for  the  sake 
of  so  transitory  a  use  ? 

In  the  character  of  a  permanent  article  of 
discipline,  continued  throughout  the  whole  of 
the  confinement,  if  it  were  thought  necessary 
on  any  account,  it  must  be  for  one  or  other 
of  two  purposes :  —  1 .  To  prevent  the  spread 
of  mischievous  instruction;  or^  ^'  To  prevent 
conspiracies  for  the  purpose  of  escape.  ^ 
..  It  IS  not  necessary  for  either  purpose  :  I 
1  always  in  contradistihctTon  to  the  mitiga- 


intention  of  this/*  says  he,  in  Account  of  Laza- 
rettos,  p.  169,  "  I  mean  by  day  as  well  as  by 
nif  ht,  IS  either  to  reclaim  the  most  atrocious 
and  daring  criminals ;  to  punish  the  tefnctory 
for  crimes  committed  in  prison ;  or  to  make  a 
strong  impressioti  in  a  short  time,  upon  thought- 
less and  irregular  young  persons,  as  faulty  ap- 
prentices andthehke.  It  should  therefore  be 
considered  by  those  who  are  ready  to  oonmiit  for 
a  long  term  pett3r  offenders  to  absolute  solitude, 
that  such  a  sute  is  more  than  human  nature  can 
bear,  without  the  hazard  of  distraction  or  despair. 
The  beneficial  effects  of  such  a  punishment  are 
speedy,  proceeding  from  the  horror  of  a  vicious 
person  left  entirely  to  his  own  reflections.  This 
may  wear  off  by  u>ng  continuance,  and  a  sullen 
insensibility  may  succeed.** 

And  in  another  note,  pi  192 — "  A  short  term 
would  probaUv  do  more  to  effect  a  reformatioa 
than  three  or  nmr  months*  confinement ;  as  it  is 
generally  found  that  in  the  first  two  or  three  days 
prisoners  seem  to  have  their  minds  most  affected 
and  penitent** 

Oi  these  notes,  the  former,  it  is  true,  is  pre- 
ISued  with  a  ^'  wish  that  aU  prisoners  had  se- 
parate rooms ;  for  hours  of  thoughtfulness  and 
reflection,*'  says  he,  *'  are  necessary.*'  But  by 
separate  rooms,  all  that  he  had  in  view  was  rooms 
different  from  the  crowded  rooms  he  had  been 

rking  of  in  the  text  In  the  latter,  it  is  true, 
sort  of  thoughtfiilness  and  reflection  he 
speaks  of  will  witti  difliculty  find  plaeei  The 
busy  scenes  that  pass  in  crowds  km  the  mind 
in  a  state  of  fermentation  and  contusion,  that 
leaves  little  leisure  for  the  admiasioD  of  other 
thoughts.  Far  otherwise  is  it  in  those  small  so- 
cieties— societies  oonrpoeed  of  two  or  three  only, 
which  not  having  fallen  under  his  observation, 
do  not  appear  on  this  occasion  to  have  been  in  Ida 
view.  Unapt  to  rave  rise  to  obstreperous  mirth, 
they  are  pecuiiaiiy  fiivourable  to  that  sort  of 
calm  reflection  which  is  the  concomitant  of  con- 
fidential intercourse. 

*  Darkness  and  fasting,  one  or  both,  must  be 
added,  where  it  is  thought  necessary  that  the 
effect  should  be  speedily  produced :  as  in  the  case 
of  English  juries. 

t  Account  of  lAsarettos,  p,  192. 


ted  plan  of  seclusion,  which  gives  to  eachixMuiv 
but  one,  or  at  most  two  companions :  I.  Not 
for  the  former.  In  the  cases  in  which  mischie- 
vous inclinations  have  been  apprehended,  and 
in  which  a  plan  of  solitude,  more  or  less  stea- 
dily adhered  to,  has  been  employed  or  thought 
of  by,  way  of  remedy,  the  following  eircum- 
stances  have  generally  concurred; — I.  The 
muUitude  of  the  prisoners  collected  together 
large  and  indeterminate ;  2.  The  compositiom 
of  tiiat  multitude  not  capable  of  being  regulated 
by  any  power  o{  selection ;  3.  The  whole  mul- 
titude left  together,  during  the  whole,  or  al- 
most the  whole  of  the  four-and-twenty  hours, 
without  inspection  or  controul,  and  that  in 
a  narrow  space,  where  no  one,  however  de- 
sirous, could  escape  from  the  conversation  of 
any  other ;  4.  All  of  them  at  liberty,  without 
any  other.check  than  that  of  poverty,  to  sup- 
ply themselves  to  any  excess  with  the  oaeana 
of  intoxication ;  5.  A  part,  more  or  leas  con-  . 
siderable,  of  that  number,  about  to  be  turned 
loose  again  upon  the  public  in  a  $hort  time, 
with  the  lessons  of  mischief  firesh  in  their  ears, 
and  ready  at  the  first  opportunity  to  apply  the 
theory  to  practice.  Under  the  arrangement 
to  which,  upon  maturer  consideration,  I  have 
given  the  preference  in  comparison  with  the 
first  hasty  conception  of  perpetual  solitftde. 
not  one  of  the  above  circumstances  has  place. 
The  number  of  the  prisoners  proposed  to  be 
put  together  is  very  small ;  in  general,  but 
two,  at  the  utmost  not  more  than  four :  the 
composition  of  these  little  groupes  dependent 
upon  the  ruling  powers  in  the  first  instance, 
and  capable  of  being  varied  every  moment, 
upon  any  the  slightest  intimation  whicb  ex- 
perience or  even  suspicion  can  afford ;  every 
groupe,  and  every  individual  in  it,  exposed 
more  or  less  to  the  scrutiny  of  an  inspect- 
ing eye  during  every  moment  of  their  conti- 
nuance there  :  all  means  of  intoxication  for 
ever  out  of  reach :  the  degree  of  seclusion  de- 
termined upon,  capable,  whatever  it  be,  of 
being — ^thanks  to  the  aU-effident  power  of  the 
Panopticon  principle — maintained  inviolate, 
while  every  plan  of  solitude  yet  attempted 
has  been  broken  in  upon,  and  its  purpose 
in  great  measure  firustrated,  by  occasional 
associations :  and  the  pernicious  instruction, 
should  any  such  be  communicated,  not  ca- 
pable, were  it  to  find  a  learner  ever  so  ripe 
for  it,  of  being  applied  to  practice  for  many 
years  to  oome. 

If  from  reason  we  turn  to  example,  an  in- 
stance where  the  plan  of  perpetual,  total,  and 
universal  solitude  has  been  adopted  and  stea- 
dily adhered  to,  will  not  anywhere,  I  believe, 
be  found.  Either  it  has  not  been  aimed  at, 
or  if  aimed  at  in  principle,  it  has  been  re- 
lented from  in  practice. 

In  the  Wymondham  Penitentiary-House, 
each  prisoner,  it  is  true,  has  a  separate  cell 
to  sleep  in  :  it  is,  however,  only  upon  occa-  . 
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sion*  that. he  works  there.  If  he  does  not 
work  there,  he  must  work,  and  unquestion- 
ably does  work,  in  company,  viz.  in  the  work- 
room of  twenty  feet  four  inches  by  ten  feet,t 
which  was  not  destined  for  a  few.  As  a 
preservative  against  mischievous  instruction, 
what,  then,  at  those  times,  that  is,  throughout, 
the  day,  becomes  of  solitude  ? 

In  the  Gloucester  Penitentiary- House,  as 
well  as  in  the  other  Gloucester  prisons, 
solitude,  under  the  two  modifications  there 
adopted,  viz.  with  and  without  the  concomi- 
tant of  darkness,  is,  with  great  propriety,  and 
in  conformity  to  the  principle  I  am  contend- 
ing  for,  "  directed  merely  as  a  punishment 
for  refractory  prisoners,  and  to  enforce  the. 
discipUne  of  the  prison." 

In  the  penitentiary-house,  indeed,  it  u  pro- 
vided, that  during  the  hours  of  rest,  the  pri- 
soners shall  be  **  kept  entirely  separate — in 
separate  cells,"  So  much  for  the  night.  How 
is  it  aU  day  long? —  **  During  f£s  hours  of 
labour"  they  are  to  be  **  kept  separate" — 
How  ? — absolutely  ?  No :  but  only  •  *  as  far 
as  the  nature  of  the  employment  will  admit." 

What  follows  immediately  after,  I  do  not 
perfectly  comprehend :  —  **  When  the  nature 
of  the  employment  may  require  two  persons 
to  work  together,"  (it  does  not  say  two  per- 
sons  or  more)  "  the  taskmasters,  or  assistant,- 
(it  is  said)  shall  be  present  to  attend  to  the 
behaviour  of  such  offenders,  who  shall  not 
continue  together  except  during  such  hours 
of  labour."  How  is  this?  Not  more  than  two 
persons  ever  to  work  together  ?  nor  even  two 
without  a  taskmaster,  or  his  assistant,  to 
attend  them  ?  Upon  any  idea  of  economy, 
can  this  be  looked  upon  as  practicable  ?  One 
man  at  £50,  or  £30,  or  £25  a-year,]:  to  do 
nothing  but  look  on,  for  every  two  men  who 
are  expected  to  work  ?  The  governor  is  al-' 
lowed,  I  observe,  for  but  one  subordinate  of 
each  of  those  descriptions.  Are  there,  then, 
to  be  but  three  pair  of  prisoners  on  the  whole 
establishment,  to  whom  the  indulgence  of  so 
much  as  a  single  companion  is  to  be  allowed  ? 
are  all  the  rest  to  remain  in  solitude  for  the 
want  of  an  attendant  to  each  pair  ? — This 
cannot  be.  By  two,  then,  we  are  to  under- 
stand two  or  more :  in  short,  here,  as  at 
Wymondham,  there  are  working-rooms  in 
common,  in  which  none  are  to  be  without  an 
inspector  stationed  in  some  part  of  the  room. 
— ^^But  in  this  case,  too,  what  becomes  of 
solitude  ? 

If  the  benefits  expected  from  solitude  in 
the  character  of  a  preservative,  were  not 
given  up  by  this  relaxation,  they  would  be 


•  When  necessary.  See  Sir  T.  Beevor's  Letters 
in  Annual  Register  for  1786,  Let  I. 

•^  Ibid.  Let  in. 

*  The  salaries  allowed  by  these  regulations  to 
a  taskmaster,'  turnkey,  and  assistant  turnkey. 
ni»  PartL  y.  1& 


by  another.  .  The-  following  I  observe  pre- 
scribed, as  one  of  the  four  degrees  of  punish- 
ment **  to  be  applied  in  the  discipline  of  all 
the  prisons,"  the  Penitentiary  prison,  there- 
fore, among  the  rest.  The  prisoner,  though 
"  on  working-days  confined  to  his  cell,  except 
during  the  times  of  airing,"  ||  and  though 
"  removed  singly  to  the  chapel,"is,  "  provided 
his  or  her  behaviour  be  orderly  or  decent," 
to  be  "allowed  on. Sundays,  to  air  in  the 
courts,  in  the  society  of  his  or  her  class."  § 
Under  this  indulgence,  too,  what  becomes  of 
the  antiseptic  regimen  ?  May  not  the  same 
person  who  opens  a  school  of  corruption  as 
soon  as  the  keeper's  back  is  turned,  be  or- 
derly  and  decent  during  his  presence  ?  may 
not  there  be  eye^prisoners,  as  well  as  eye- 
servants  ?  cannot  the  arts  of  housebreaking 
and  pilfering  be  taught  on  Sundays,  as  well 
as  on  week-days  ?  cannot  they  be  taught 
quietiy,  and  in  a  low  voice  ? 

So  much  as  to  evil  instruction.  .  Now  as  - 
to  safe  custody.    Upon  the  Panopticon  plan, 
at  least,  absolute  solitude  is  equally  unneces-  . 
sary  to  this  purpose.     Towards  effecting  an 
escape,  what  can  two  or  three  do  more  than 
one,  confined  as. they  are  by  iron  grates  while 
they  are  within  the  prison,  and  by  walls  when 
they  are  without  ?  and,  in  either  case,  never 
put  of  the  eye  of  an  inspector,  who  is  armed 
and  out  of  reach  of  attack,  and  within  reach 
of  whatever  assistance  he  can  desire?  and 
this,  too,  as  we  shall  see,  but  a  part  of  the 
securities  with  which  the  system  is  armed? 
for  every  thing  cannot  be  said  at  once,  nor  .- 
repeated  at  each  sentence. 
.    Upon  the  conunon  plans,  absolute  solitude  | 
while  the  prisoners  were  out  of  sight  might, 
for  aught  I  can  say,  be  a  necessary  precau-  ^ 
tion  :  at  least  it  cannot  be  said  to  be  an  use-  i 
less  one.     In  the  course  of  sixteen  hours, 'a  / 
good  deal  might  be  done  by  two  or  three  per- 
sons, steeled  against  danger,  reckoning  life  as  i 
nothing,  and  secure  of  not  being  observed. 

If  perpetual  and  unremitted  solitude  is  not » 
necessary  either  to  prevent  the  spread  of  mis-  . 
chievous  instruction,  or  to  prevent  escapes, 
to  what  other  purpose  can  it  be  either  neces-  . 
sary,  or  of  use  ?     To  reformation  ?  but  that 
you  have  already,  either  without  any  soli- 
tude, or  by  the  help  of  a  short  course  of  it. 
What  further  proof  would  you  yriah  for  ? 
what  further  proof  can  human  eyes  have,  of 
such  a  change,  beyond  quietness,  silence,  and 
obedience  ? 

To  the  purpose  of  example  ?  The  effect 
in  the  way  of  example,  the  effect  of  the  spec- 
tacle, receives  little  addition  from  the  pro- 
tracted duration  of  the  term. 

II  As  to  airif^,  a  plan  for  that  purpose  will  be 
found  below,  which  uoes  not  require  the  slightest 
infringement  upon  whatever  plan  of  seclusion 
may  be  6xed  upon  as  most  eligible.  , 

§  ibid.  Part  II.  p.  la 
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Are  yoa  afriid  the  tituatioa  ehould  not  be 
■lade  uDcomforteble  enoagh  to  render  it  in- 
eligible? There  are  ways  enoogfa  in  the  world 
of  making  men  miserable,  without  this  ez- 
/pemive  one :  nor,  if  their  situation  in  such  a 
place  were  made  the  best  of,  is  there  any 
great  danger  of  their  finding  tiiemselres  too 
.jnuch  at  their  ease.     If  you  must  torment 
'  them,  do  it  in  a  way  in  which  somebody  may 
be  a  gamer  by  it.     Sooner  than  rob  them  ii 
.  all  society,  I  would  pinch  them  at  their  meals. 

But  soUtude,  when  it  ceases  to  be  neees-| 
eary,  becomes  worse  than  useless.  Mr.  Howard 
has  shewn  how.  It  is  productiye  of  gloomy 
despondency,  or  sullen  insensibility.  What, 
better  can  be  the  result^  when  a  vacant  mind  I 
is  left  for  months,  or  years,  to  prey  upon  I 
itseUl 

This  is  not  alL  Makittg  this  lavish  use  of 
solitude  is  expending  an  useful  instrument  of 
,  discipline  in  waste.  Not  that  of  ptmuAsienfa, 
or  even  a  proper  variety  of  punishments,  there 
can  ever  be  a  dearth :  I  mean,  of  idiat  is 
usually  in  view  under  that  name  —  suffering 
employed  in  a  quantity  predetermined,  after 
an  offence  long  past.  But  of  instruments  of 
eoMpailiibii,  sudi  as  will  bear  scrutiny,  there 
is  no  such  great  abundance. 

Starving  thus  employed,  is  open  to  sus- 
picioB,  and  may  not  always  be  practicable, 
without  prejudice  to  health.  Acute  appli- 
'  cations,  such  as  whipping  or  beating,  are  open 
to  abuse,  and  still  more  to  suspicion  of  abuse. 
Applied  in  this  way,  they  would  be  execrated 
under  the  name  of  torture.  Solitude  thus 
applied,  especially  if  aooompanied  with  &uk- 
■ess  and  low  diet,  is  torture  in  effect,  with- 
out being  obnoxious  to  the  name. 

Compared  to  that  mitigated  degree  of  se- 
dnsion  whidi  admits  of  allowing  two  or  three 
to  acell,  it  is  unthrifty  in  a  more  literal  sense. 
Pecuniary  economy  must  be  sacrificed  to  it  in 
a  thousand  shapes :  — 1.  It  enhances  the  ex* 
penae  of  building;  2.  It  consumes  room;  8.  It 
cramps  the  dioioe  of  trades;  4.  It  cramps  in- 
dustry in  any  trade. 

1.  It  enhances  the  expense  of  building. 
AdoBut  of  double  cells  instead  of  single,  and 
observe  the  saving.  Half  the  number  of  the 
partition,  walls ;  a  considerable  part  of  the 
expense  of  wanning ;  half  that  of  lighting : 
half  the  apparatus,  whatever  it  be,  dedicated 
to  deanliness ;  and  the  expense  of  water- 
dosets,  upon  the  most  perfect  plan,  need  the 
less  be  grudged. 

2.  It  consumes  room :  1.  Admit  of  double 
eells,  vou  gain  to  the  purpose  of  stowage  and 
manu&cture,  the  space  occupied  by  the  par- 
tition- walls  you  have  thrown  out ;  2.  It  pre- 
cludes the  saving  that  may  be  made  in  double 
cells,  by  putting  together  two  sorts  of  work- 
men, one  of  whom  required  more  room  than 
the  average  allowance,  the  other  less ;  a  wea- 
ver, for  example,  and  a  shoemaker. 


3.  It  cramps  the  dioice  of  employments : 
1.  It  exdudes  all  sudi  as  require  more  roosa 
than  you  would  think  fit  to  allow  to  your 
single  cell ;  2.  It  exdudes  all  sudi  as  require 
two  or  more  to  work  in  the  same  apartment.* 

4.  It  cramps  industry  in  any  employment : 

1.  It  predudes  an  experienced  workman  firom 
having  boys  given  to  him  for  apprentices ; 

2.  Nor  probably  would  the  same  quantity  at 
work  be  done  by  two  persons  in  a  state  of 
solitude,  as  would  be  done  by  the  same  two 
persons  in  a  state  of  sodety,  at  least  under 
the  influence  of  the  inspection  prindple.  Who 
does  not  know  the  influence  that  the  state 
of  the  spirits  has  upon  the  quantity  of  the 
work?t 

Sequestered  sodety  is  fitvourable  to  fiiend- 
ship,  the  sister  of  the  virtues.  Should  the 
comrades  agree,  a  firm  and  innocent  attach, 
ment  will  be  the  natural  fi'uit  of  so  intimate 
a  sodety,  and  so  long  an  union. 

Each  cell  is  an  island: — the  faihabttants, 
shipwrecked  mariners,  cast  ashore  upon  it  bj 
the  adverse  blasts  of  fortune :  partners  in  v- 
fliction,  indebted  to  eadi  odier  for  whatever 
share  they  are  permitted  to  enjoy  of  sodety, 
the  greatest  of  all  comfi>rts. 

Should  disagreement  intervene,  how  easy 
will  separation  be  1  and  what  should  hinder 
it?  Should  the  misdiief  be  the  result  of  ill- 
nature  or  turbulence  of  one  alone,  the  re- 

*•  I  do  not  pretend  to  say,  that  even  in  single 
cells  employments  would  be  to  seek ;  or  that 
there  is  any  reason  to  strain  a  point  for  the  sake 
of  admitting  emplojrmenti  that  require  an  ex- 
traordinary messure  of  room,  as  if  the  profitable- 
ness  of  employments  were  in  uniform  prnpoition 
to  the  quantity  of  room  they  required.  I  woohl 
not,  therefore,  be  at  a  great  expense  in  buildins, 
for  the  va^e  diance  of  giving  admittance  to 
trades,  whidi  bv  thdr  difference  in  point  of  pn^ 
fitableness  might  do  more  than  pay  for  the  dif- 
ferenee  in  point  of  expense  in  building.  Wliat 
I  said  in  the  letters  I  say stiU.  AUI  mean  here 
is,  tbat«if  a  latitude  in  that  artide  can  be  ob. 
tained  without  any  additional  expense,  the  ad- 
vantage ought  not  to  be  foregone. 

f  True  it  is,  that  two  boys,  or  two  idle  men, 
if  put  together  without  modves  for  working, 
would  be  apt  enoueh  to  play  or  hmnge  the  whole 
time,  and  not  work  at  aU.  True  it  is  also^  that 
after  having  had  experience  fora  certain  time  of 
absolute  soutude,  debarred  from  all  i 


ployment,  the  most  arrant  idler  that  ever  lived- 
would  be  apt  to  fly  to  almost  any  employment 
as  a  relief.  But  the  question  here  is,  not  be- 
tween a  recluse  without  the  means  dther  of  work 
or  play^  and  two  idlers  possessinff  the  means  of 
phiy  without  the  motives  to  work,  but  betw 


epenon  in  solitude,  and  two  otbeia  in  sodety. 
ndtner  the  one  nor  the  two  having  the  means  or 
play,  but,  with  regard  to  work,  allhaving  as  wdl^ 
the  motives  as  the  means^ 

What  more  proverbial  than  the  briskness  of 
the  cobbler's  work,  and  the  cheerfulness  of  bis 
note?  But  when  would  be  bis  cheerftilness  with- 
out  the  smusive  spectads  of  the  sort  of  sodety 
afforded  him  by  the  flux  and  reflux  of  the  pass- 
ing tlirong  ? 
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medy  is  si  band : — eomrign  him  to  solitude 
till  tamed ;  take  from  him  the  bleaong,  till 
he  haa  learned  to  know  its  ralue;  poniahlnm 
in  the  &cnlty  he  has  abused. 

A  limd  of  society  will  thus  be  laid  up  for 
them  against  the  happy  period  which  is  to 
restore  them  to  the  worldL  A  difficulty  will 
thus  be  obmted  which  baa  been  remarked 
aa  one  of  the  moat  unfiifftnnate  concomitants 
of  this  mode  of  punishment,  and  as  having 
but  too  powerful  a  tendency  to  replunge 
them  into  the  same  abandoned  courses  of  life 
whidi  brought  them  to  it  before.  Quitting 
the  sdiool  of  adversity,  they  will  be  to  each 
other  as  old  school -fellows,  who  had  been 
through  the  sdiool  together,  always  in  the 


Let  us  keep  dear  of  mistakes  on  all  sides. 
There  are  four  distinctions  we  should  be  care- 
ful to  observe  in  regard  to  solitude : — One  is, 
between  the  utility  of  it  in  the  character  of 
m  temporary  instrument  applicable  to  a  tem-' 
porary  purpose,  and  the  necessity  of  it,  in 
the  duinct«r  of  a  permanent  ingredient  in 
the  aystem  of  disapline.  Another  is,  be- 
tween the  peculiar  effects  of  solitude,  and 
the  advantages  which  are  equally  obtabable 
by  means  of  sequestered  sodety,  in  small  as- 
sorted companies.  A  third  is,  between  the 
effects  of  such  ssaodations,  under  the  com- 
mon plan  and  under  the  aU-preservative  in- 
ftience  of  the  inspection  prindple. 

A  fourth  is,  between  the  duration  the  so- 
litary disdpliiie  is  capable  of  requiring  in  a 
penitentiary -house,  and  that  which  it  may 
poasibly  be  of  use  to  give  to  it  in  a  house  (tf 
correction.  It  may  be  longer  in  the  latter.* 
Why?  Because,  in  a  penitentiary-house,  all 
it  can  be  wanted  for  is  to  produce  immediate 
submission:  for  as  to  rdbrmation  and  change 
of  diaracter,  years  are  remaining  for  that  task : 
the  offender  is  not  returned  from  Uienee  into 
tmlimtted  sodety.  In  a  house  of  correction, 
the  term  being  so  much  shorter,  the  remedy 
must  be  so  mudi  the  more  powerful.  If  the 
reformation  of  the  offender  is  not  completed 
in  his  sohtary  cell,  there  is  no  other  place  for ' 
it  to  be  continued  in ;  for  from  thence  he  is 
returned  to  sodety  at  large.t 


*  Though  even  there  not  a  long  one.  Hear 
Mr.  Hovaidf  in  a  note  before  refened  to  :-.**  In 
all  manufacturing  towns,**  layii  he,  pi  192,  ^^  it 
would  be  proper  to  have  solitury  ceUs  for  the  con- 
finement of  uuilty  apprentices  and  servants  for 
afrw  day*,  where  they  should  be  constrained  to 
work,  and  have  no  visitors,  unless  clergymen : 
fat  a  short  tenn  would  probably  do  more  to  effect 
a  reformation,  than  three  or  four  months*  confine, 
ment;  as  it  is  ffenerally  found  that  in  ^e  first 
two  or  three  days  nrlaoners  seem  to  have  their 
minds  most  affected  and  penitent*' 

i*  I  speak  with  a  view  tu  the  common  pUnsi 
In  a  panopticon  bouse  of  oorrectioD,-  beginning, 
where  necessary,  with  a  very  short  course  of  so- 
litude, I  wottloi  allot  the  rest  of  the  term  to  a 


One  thing  is  good  for  physic,  another  thin; 
for  food  ?  Would  you  keep  a  man  upon  bark 
or  antimony? 

Rejecting,  then,  the  idea  of  absolute  soli- 
tude, I  lay  two  of  the  cells  proposed  in  the 
original  draught  into  one.  Two,  accordingly, 
is  the  number  I  consider  as  fonning  the  or» 
dituay  complement  of  the  double  cell  thus 
formed :  three,  if  three  are  anvwhere  to  be 
admitted,  I  s^le  a  si^per-eoapMMMsC .-  /our^ 
a  douiMe  cimq>iewtent. 

The  degree  of  extensibility  thus  given  to 
the  establishment  seems  a  very  considerable 
advantage :  the  number  is  not  rigorously  con- 
fined to  the  measure  originally  allotted  to 
it :  provisioa  is  made  for  Uie  fluctuation  and 
uncertainty  naturally  inddent  to  the  number 
of  inhabitants  in  such  a  house.  Though  two 
should  be  deemed  the  properest  complement 
for  a  general  one,  even  so  considerable  an  one 
as  four,  especially  if  not  universal,  does  not 
seem  to  threaten  any  formidable  inconve- 
nience. As  to  safe  custody  and  good  order, 
four  is  not  such  a  number  as  can  well  be 
deemed  unmanageable :  if  it  were,  how  would 
so  many  more  be  managed  all  day  long  in  the 
work-shops,  and  that  without  the  boiefit  of 
invisible  inspection,  as  on  the  common  plans? 
As  to  room,  four  would  have  mudi  more  fa 
one  of  these  double  cells,  than  two  would  have 
in  a  single  cell  formed  by  the  division  of  suck 
a  double  cell  into  equal  parts.  A  partition^ 
in  certain  cases,  exdudes  from  use  a  much 
greater  space  than  that  which  it  covers.  | 

Under  this  arrangement,  solitude,  in  Its 
duracter  of  a  temporary  instrument,  is  by  no 
means  laid  aside.  On  the  contrary,  it  is  made 
applicable  to  a  greater,  indeed  to  an  almost 
unlimited  extent,  and,  what  is  more,  without 
any  additional  expense.  Two,  I  call,  as  be- 
fore, the  orduuary  conq^kmeni  for  these  dou- 
ble cells.  Conceive  the  whole  number  of  the 
cells  provided  with  thdr  ordinary  comple- 
ment: to  consign  a  definquent  to  solitude, 
there  needs  no  more  than  to  deprive  him  of 
his  companion,  and  by  transferring  the  com- 
panion to  another  ceU,  give  thai  one  other 
eeVi^  titpet'Compiement.  In  this  way,  by  only 
giving  to  half  tiie  number  of  cells  a  super- 
complement,  half  the  number  of  prisoners 
might  be  consigned  to  solitude  at  once :  a 
multitude  of  solitaries  beyond  comparison 
greater  than  what  is  provided  for  in  any  pri- 
son in  which  solitude  is  not  meant  to  be  the 


state  of  mitigated  sedusion.  But  in  many  cases, 
where  a  kmg  term  is  prescribed  without  distine- 
tion  or  thought  about  the  diadpline  that  will  be 
pursued,  the  short  course  of  solitude  would  be 
suffidcnt  of  itself. 

X  Thus,  in  a  room  of  twdve  feet  wide,  you 
might  join  lengthwavs  three  tables  of  four  net 
in  length  each  t  divide  the  room  into  two  equal 
rooms  by  a  partition,  you  can  phux  but  two  such 
tables  in  the  same  direction,  though  the  partition 
be  but  a  lath. 
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(constant  state  of  the  whole.  Even  supposing 
the  cells  universally  provided  with  a  super- 
complement,  give  two- thirds  of  them  a  double 
complement,  and  you  may  still  consign  to 
solitude  one-third  of  their  inhabitants  at  the 
same  time :  and  so,  in  case  of  an  universal 
double  complement,  one  quarter,  upon  no 
worse  terms  than  the  putting  five  persons 
into  a  space,  which,  in  the  ordinary  way  of 
providing  for  the  inferior  classes,  is  often 
made  to  hold  a  greater  number  without  any 
very  decided  inconvenience. 

In  estimating  the  effects  of  putting  two 
or  three  or  four  prisoners  together  ^all  under 
inspection,  it  must  be  rememberea,  all  the 
while)  the  advantage  of  grouping  them  at 
the  discretion  of  the  inspector  must  not  be 
overlooked.  Very  inattentive  indeed  must  he 
have  been  to  this  capital  part  of  his  business, 
if.in  a  very  short  time  the  character  of  every 
individual  among  them  be  not  known  to  him 
as  much  as  is  material  to  his  purpose.  He 
will,  of  course,  sort  them  in  such  a  manner 
as  that  they  may  be  checks  upon  one  another, 
not  assistants,  with  regard  to  any  forbidden 
eoterprise. 

Let  us  not  be  imposed  upon  by  sounds : 
let  no*^^  the  frightful  name  of  felon  bereave 
us  of  the  faculty  of  discrimination.  Even 
antecedently  to  the  time  within  which  the 
reformatory  powers  of  the  institution  can  be 
expected  to  have  had  their  effect,  there  will 
be  perhaps  no  very  considerable  part  of  the 
whole  number,  whose  characters  need  inspire 
much  more  apprehension  than  would  be  jus- 
tified by  an  equal  number  of  men  taken  at 
large.  It  is  a  too  common,  though  natural 
error  to  affix  to  this  odious  name,  whatsoever 
difference  of  character  may  accompany  it, 
one  indistinguishing  idea  of  profligacy  and 
violence.  But  the  number  of  the  persons 
guilty  of  crimes  of  violence,  such  as  robbery, 
the  only  sorts  of  crimes  which  in  such  an 
establishment  can  be  productive  of  any  seri- 
ous mischief^  bear,  comparatively  speaking, 
but  a  smaU  proportion  to  the  whole.  Those 
whose  offences  consist  in  acts  of  timid  ini- 
quity, such  as  thieves  and  sharpers,  even 
tiiou^  trained  to  the  practice  as  to  a  pro£e8- 
slon,  are  formidable,  not  to  the  peace  of  Uie 
establishment,  but  only  in  the  capacity  of 
instructors  to  the  rest;  while  the  qualities 
of  perhaps  the  major  part,  whose  criminality 
is  confined  to  the  having  yielded  for  once  to 
the  momentary  impulse  of  some  transient 
temptation,  are  such  as  afford  little  or  no 
danger  in  any  shape,  more  than  would  be 
afforded  by  any  equal  number  of  persons  in 
the  same  state  of  poverty  and  coercion  taken 
at  large.  They  are  like  those  on  whom  the 
tower  of  Siloam  fell — distinguished  from 
many  of  their  neighbours  more  by  suffering 
than  by  guilt.  Drunkenness,  it  is  to  be  re- 
membered, the  most  inexhaustible  and  most 


contagious  source  of  all  corruptions,  is  here 
altogether  out  of  the  question.  Intoxication 
caimot  be  taught,  where  there  is  nothing  (for 
this  I  take  for  granted)  wherewith  a  man  can 
be  intoxicated.* 


SECTION  VI. 

DEAD-PART. 

It  will  be  necessary,  on  a  variety  of  accounts, 
to  reserve  some  part  of  the  circuit  of  the 
building  for  other  purposes  than  that  of  being 
disposed  of  into  cells.  A  chapel,  a  part  of 
the  establishment  for  which  a  place  must  be 
found  somewhere,  occupies  upon  the  present 
plan  a  considerable  portion  of  the  inspection- 
tower.  Even  the  whole  of  that  circle,  were 
there  to  be  no  chapel,  would  not  suffice  for 
the  lodgment  of  all  the  persons  for  whom 
lodgment  would  be  necessary.  There  must 
be  a  chaplain,  a  surgeon,  and  a  matron ;  es- 
pecially, if  besides  male,  there  should  be  fe- 
male prisoners,  which  in  a  building  of  this 
kind  there  may  be,  as  we  shall  see,  without 
inoonvenience.f  Should  the  establishment 
not  be  of  sufficient  magnitude  to  call  upon 
the  chaplain  and  the  surgeon  for  the  whole 
of  their  time,  and  to  give  a  complete  lodg- 
ment to  those  officers  and  their  families,  some 
sort  of  separate  apartment  they  must  still 
have,  the  sui^geon  at  least,  to  occupy  while  . 
they  are  there. 

To  such  an  establishment,  not  only  a  go-  . 
vemor,  but  a  sub-governor,  will  probably  be 
requisite:  and  for  .the  sake  of  giving  an  in- 
specting eye  to  the  approach  without,  as  well 
as  for  other  purposes,  it  will  be  necessary,  as 
we  shall  see,  that  the  former,  and  convenient 
that  the  latter  at  least,  should  have  an  apart- 
ment fronting  and  looldng  out  that  way.  And 
for  the  lodgment  of  the  governor,  at  least, 
there  will  be  required  a  space  sufficient  for  a 
style  of  living,  equal  or  approaching  to  that 
of  a  gentleman.} 


*  In  showing  that  absolute  solitude  is  not  an 
essential  part,  nor  indeed  any  pan  of  the  peni- 
tentisry  system,  I  had  forgot  tne  original  Peni- 
tentiary Act,  19  Geoi  III.  c.  74;  under  whidi 
act.  SQUtude  extends  neither  to  "  labour,**  nor 
"  devotion,"  nor  "  meals,"  nor  "  airing.**  See 
Section  33. 

<f  See  the  Section  on  the  separation  of  the  sexes. 

Z  To  a  person  of  this  description,  or  not  mudi 
below  it,  must  the  provision  made  in  point  of 
room  be  suited,  upon  whatever  plan  the  covemor 
is  to  find  an  inducement  to  take  upon  nim  the 
office.  Upon  the  plan  of  payment  oy  saknr.  a 
man  who  m  point  (»  educatton  and  responsibmty 
had  not  some  pretensions  to  be  oonsidcfed  as 
upon  that  footing,  would  hardly  be  entrusted  with 
a  concern  of  such  magnitude  and  importance. 
Upon  the  contract  plan  reoommendea  in  the 
letters  (See  Letter  9tb,)  a  man  who  was  not  of 
suffident  responsibility  and  account  to  require 
provision  to  be  made  for  Urn  in  the  way  of  lode- 
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There  must  therefore  he  some  part  of  the 
'  huilding,  over  and  above  the  central,  provided 
for  the  lodgment  of  these  several  sorts  of 
curators,  and  consequently  not  like  the  rest, 
disposed  of  in  the  form  of  cells.  The  part 
of  the  circuit  thus  sacrificed  and  blocked  up, 
as  we  shall  see,  by  a  projecting  front,  is  what 
I  caU  the  dead-part* 

To  take  from  the  cells  the  whole  of  the 
space  thus  meant  to  be  employed,  would  ab- 
sorb a  greater  part  of  the  circuit  than  would 
be  necessary,  and  thus  make  an  uneconomical 
diminution  in  the  number  of  prisoners  capa- 
ble of  being  provided  for.  To  obviate  this 
inconvenience,  in  a  building  of  120  feet  dia- 
meter, which,  were  the  whole  of  it  disposed 
into  cells,  would,  by  having  24  double  cells 
in  a  story,  and  six  su^h  stories,  contain  288 
prisoners,  I  take,  for  supposition's  sake,  for 
the  dead  part,  a  space  no  more  than  equal  to 
live  such  cells. 

To  obtain  what  further  room  may  be  requi-' 
site,  and  that  without  any  further  prejudice 
to  the  number  of  the  cells,  I  add  a  quadran- 
^ular  front,  projecting,  say  for  instance  20 
feet,  reckoning  from  a  tangent  to  the  circle. 
This,  with  the  help  of  the  space  included  by 
a  perpendicular  drawn  from  such  tangent  to 
the  last  of  the  cells  thus  sacrificed  on  each 
side,  would  form  a  considerable  projection, 
extending  in  front  about  73  feet.t  By  this 
means,  the  officers  in  question  might  all  of 
them  possess  some  sort  of  communication 
with  the  exterior  approach,  while  the  back 
part  of  the  space  thus  appropriated  would 
give  them  communication  with  and  inspection 
Into  the  part  allotted  to  the  prisoners,  and, 
to  such  of  them  as  required  to  be  stationed 
in  the  heart  of  the  building,  access  to  their 
common  lodgment  in  that  place. 


ment  upon  a  similar  footing,  would  hardly  be 
acceptea  of.  In  the  fonnet  case,  the  governor 
would  require  a  master  manufacturer,  or  task- 
master, under  him,  to  ease  him  of  the  most 
irksome  and  laborious  pan  of  the  details,  and 
oocasionaDy  of  the  whole,  in  case  of  sickness  or 
necessary  absence.  And  in  the  latter  case,  were 
a  master  manufacturer  to  be  the  contractor,  while 
his  own  attention  was  principally  employed  in 
turning  the  establishment  to  account  in  the  way 
of  pront,  he  would  find  it  necessary  to  have  under 
him  a  man  of  trust,  in  the  character  of  keeper, 
for  the  purpose  of  superintending  the  govern- 
ment of  the  prison,  and  paying  a  more  particu- 
lar attention  than  the  occupations  of  the  princi- 
pal could  admit  of  his  payincr  to  the  great  objects 
of  safe  custody  and  good  oraer. 

*  A  wall,  in  contradistinction  to  erections  with 
windows  in  them,  is  commonly  called  a  dead  •wall. 

+  Thispart  could  not  be  delineated  in"  the 
draught  Plate  II.,  nor,  consequently,  the  dead- 
|iart  aistinguished  from  the  rest  Tne  disposi- 
tion of  these  two  parts  must  be  governed  m  a 
considerable  degree  by  local  circumstances,  and 
in  its  details  is  not  essential  to  the  composition 
of  the  building. .  The  outline  of  it  is,  however, 
represented  in  Plate  III. 


The  front,  thus  fbrmed,  woiild  not  howevet 
require  to  be  carried  up  to  the  utmost  height 
of  a  building  so  lofty  as  the  circular  part,  viz. 
upon  the  present  plan  about  68  feet,  roof  ih- 
duded.  Prisoners,  as  their  occasion  to  ascend 
and  descend  recurs,  as  we  shall  see,  at  very 
few  and  stated  periods,  may  be  lodged  at  al- 
most any  height,  ^lithottt  sensible  inconveni- 
ence;]: but  this  is  not  equally  the  cas^  with 
members  of  fiunilies  in  a  state  of  liberty. 
The  ceilings,  though  higher  than  those  of  the 
cells  (whidi  are  8  fieet  in  the  dear,)  would 
not  require  to  be  so  lofty  as  the  distance  from 
floor  to  floor  in  the  inspection  part ;  a  number 
of  stories,  though  not  so  great  as  six,  yet 
greater  than  three,  might  therefore  be  thus 
allotted.  To  dispose  of  the  surplus  to  ad- 
vantage,  I  omit  a  height  at  top,  equal  to  and 
level  with  that  of  the  uppermost  story  of 
cells.  The  corresponding  part  of  the  drctiit 
of  cells,  comprehending  a  space  equal  to  that 
of  five  of  these  double  cells,  is  thus  restored 
to  the  light,  and  free  to  be  converted  into 
cells.)  This  part,  or  any  of  the  cells  com- 
posing it,  may  answer  upon  occasion  the  pur- 
pose of  an  infirmary. 

It  possesses  in  this  view  a  peculiar  advan- 
tage: The  front  may  have  a  flat  roof,  which, 
being  raised  to  the  level  of  the  floor,  or  the 
bottom  of  the  windows  of  this  infirmary  part. 


X  This  would  be,  exdusive  of  the  roof,  64 
feet,  being  the  aggregate  hdght  of  the  six  cells; 
the  floor  of  the  lowest  story  of  cells  bdng  sup- 
posed level  with  the  ground ;  that  is,  even  with 
the  ground-floor  of  the  imgecdnff  front  upon  the 
same  leveL  But  it  will  probably  be  found  con- 
venient, as  we  riiall  see,  to  raise  the  ground-floor 
of  the  front  to  a  level  with  that  of  the  lowermost 
story  of  the  inspection  part,  the  floor  of  which 
must  be  4A  above  that  of  the  lowermost  story  of 
cells :  ana  to  put  under  the  cells  a  sunk  floor, 
running  all  around,  which  may  be  about  T\  feet 
lower  uian  that  of  the  cells,  and  consequently 
about  12  lower  than  that  of  the  lowermost  story 
of  the  inspection  part  In  that  case,  if  the  ground 
is  at  the  same  hdght  before  the  front  as  alTround 
the  cells,  there  must  be  steps  from  it  to  the  height 
of  4^  feet  (say  9  steps  6  inches  each)  to  reach  the 
ground-floor :  which  will  reduce  to  49i  feet  the 
hdffht  from  die  ground-floor  to  the  ceiling  of  the 
highest  story  of  cells ;  and  to  4%  that  from  the 
same  ffround-floor  to  the  windows  of  the  same 
story  of  cells :  at  which  level  the  projection  must 
terminate,  in  order  to  afford  by  its  roof  a  terrace 
for  the  Infirmary,  in  manner  hete  proposed. 

This  want  of  coincidence  'between  the  floors* 
of  the  internal  part  and  those  of  the  external,  in 
other  words,  between  the  inspection  part  and  the 
cdlular  (a  drcumstance  necessary  to  give  each 
floor  oi  the  former  the  command  of  two  floors  of 
the  latter,)  introduces  a  degree  of  intricacy  which 
affects  evcnry  conception  that  can  be  formed,  and 
eveiy  account  that  can  be  given,  of  almost  any 
part  of  this  unexampled  structure. 

II  It  may  possibly,  however,  be  found  eligible 
to  sacrifice  one  of  these  cells,  viz.  the  centre  one, 
to  let  in  light  by  a  sky-light  for  the  suircase  for 
chapd  visitors.  See  Sect  12,  CommunicattoM  — 
Staircases, 
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and  eovered  with  lead  or  copper,  will  form  a 
terrace,  on  wliidi  convaleftcents,  though  in- 
capable of  the  &tigue  of  descending  and  re- 
atcending,  may  take  the  air.  A  space  of  73 
feet  in  firant,  and  in  width  where  narrowest, 
(via.  at  its  jmiction  with  the  circle, )  20  feet» 
and  where  widest  (via.  at  the  furthest  part 
firom  the  drde,)  near  32  feet,  would  afford 
▼ery  ocmvenient  room  for  this  purpose ;  and 
the  separation  between  the  males  and  females 
might  here  likewise,  if  thought  necessary,  be 
kept  up  by  a  partition  wall  cutting  the  ter- 
lace  in  the  middle. 

A  more  conyenieni  infirmary  could  scarce 
be  wished  for.  The  only  expense  attending 
it»  is  the  diflference  between  that  of  a  flat  and 
dttt  of  an  ordinary  roof  for  the  quadrangular 
projection  over  which  it  looks;  and  even  this 
difierence  is  not  sn  essential  one.  On  the 
ordinary  plans,  while  there  are  no  sick,  the 
infirmary  is  vacant  and  useless.  Such  need 
not  be  tiie  case  here.  Guarded  and  watched 
in  the  same  manner,  the  infirmary  cells  are 
as  fit  for  the  reception  of  prisoners  in  health 
as  any  other  cells.  When  the  establishment 
is  in  this  state  of  repletion,  suppose  an  in- 
firmary cell  wanted  for  a  sick  person,  it  is 
but  dismisdng  its  former  inhabitant,  or  inha- 
bitants,  to  an  ordinary  cell  or  cells,  upon  the 
piinciple  already  mentioned. 

Tlie  part  thus  denominated  the  dead-part, 
would  be  very  fiv  from  lost.  It  would  afford 
room  for  many  necessary  articles  in  the  oom- 
poaition  of  the  building.  Out  of  it  ought  to 
k  taken  ^— 

1.  Staircases  for  the  prisoners  and  inspec- 
tors; for  which,  see  the  head  of  Communi- 


2.  Entrance  and  staircases  for  the  chapel 
visitors;  for  which,  also  see  the  head  of  Com- 
munications. 

3.  Passage  and  staircase  to  the  inspector's 
fedge;  for  which,  see  the  same  title. 

4.  Vestry  for  the  chaplain. 

5.  Organ  and  organ-loft. 

6.  Oock-hottse  and  belfry. 


SECTION  va 

CHAPSL. 

dUpe/  ItUrodttctd.* 
ttu  necessity  of  a  Atupei  to  a  penitentiary- 
kouse,  is  a  pant  rather  to  be  assumed  than 
argued.    Under  an  established  church  of  any 


*  The  diapd,  not  being  a  characteristic  part 
of  the  design,  will  be  suffideotly  undentood 
nom  the  draught,  without  any  particular  enphu 
nation.  For  the  whole  detail  of  this  pa^  l  am 
indebted  to  my  jpcofcBsional  adviser,  Mr.  Revdy, 
of  Great  ^Titchfidd  Street,  Manrbone,  whose 
beantifnl  and  oonect  drsmngs  or  views  in  the 
Levant  have  been  somndi  admired  by  the  dilet- 
tanti hi  Grecian  and  Egypthm  antiquitiesL 


persuasion,  a  sfstem  of  penitence  withovt 
the  means  of  r^^lar  devotion,  would  be  a 
downright  solecism.  If  religious  instmction 
and  ezerdse  be  not  necessary  to  the  worst, 
and  generally  the  most  ignorant  of  sinners, 
to  whom  else  can  they  be  other  than  super-  • 
fluous? 

This  instruction,  where  then  shall  they  be 
placed  to  receive  it?  Nowhere  better  than 
where  they  are.  There  they  are  in  a  state 
of  continued  safe  custody;  and  there  they 
are  without  any  additional  expense.  It  re- 
mains only  to  place  the  chaplain;  and  where 
the  chaplain  is,  there  is  the  chapeL  A  speaker 
cannot  be  distinctly  heard  more  than  a  very 
few  feet  behind  Uie  spot  he  spesks  firoaa.t 
The  congregation  being  pkoed  in  a  circle,  the 
situation,  therefore,  it  the  chaplain  should 
be,  not  in  the  centre  of  that  cvde,  but  as 
near  as  may  be  to  that  part  wUch  is  behind 
him,  and,  consequently,  at  the  greatest  dia- 
tance  from  that  pert  of  it  to  which  he  tnrna 
hisfiu». 

But  between  the  centre  of  the  inspectioii* 
tower  all  round,  and  the  intermedii^e  well, 
there  must  be,  at  any  rate,  whatever  use  it 
may  be  put  to,  a  very  considerable  space. 
What,  then,  shall  be  done  with  it  ?  It  cannot 
be  employed  as  a  warehouse  consistently  witk 
the  sanctity  of  its  destination ;  nor  even  in* 
dependency  of  that  consideration,  since,  if 
thus  filled  up,  it  would  intercept  both  sight 
and  voice.  Even  if  divine  service  were  out 
of  the  question,  it  is  only  towards  the  centre 
that  this  part  could  be  employed  for  stow^e, 
without  obstructing  inspection  as  much  aa  in 
the  other  case  it  would  devotion;  nor  can  it, 
even  in  that  part,  be  so  employed,  without 
narrowing  in  proportion  the  inspector's  range, 
and  protruding  his  walk  to  a  loqger  and  longer 
circuit.  What,  then,  shall  we  do  with  thia 
vacuity?  Fill  it  with  company,  if  company 
csn  be  induced  to  come.  Why  not,  as  well 
as  to  the  Asylum,  the  Bfagdalen,  and  the 
Lock  Hospital,  in  London  ?  The  scene  would 
be  more  picturesque;  the  occasion  not  less 
interesting  and  affecting.  The  prospect  of 
contributions  that  might  be  collected  here 
as  there,  will  bind  the  manager  to  the  obser- 
vance  of  every  rule  that  can  contribute  to 
keep  the  establishment  in  a  state  of  exemplary 
neatness  and  cleanliness,  while  the  profit  oi 
them  will  pay  him  for  the  expense  and  troa- 
ble.  Building,  fiimiture,  apparel,  persons, 
every  thing,  must  be  kept  as  nice  as  a  Dntdi 
house.  The  smallest  d^pee  of  ill  scent  would 
be  fiital  to  this  part  of  his  enterprise.  To^ 
give  it  success,  prejudices  indeed  would  be 
to  be  surmounted;  but  by  experience — con- 
tinued and  uninterrupted  experience — even 
prejudice  may  be  overcome. 

1 1  found  this  by  experiments  madeon  pnipoeoi 
indinrches.   See  also  Saunden  on  Theatra* 
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The  alllaeneeof  viiiton,  while  H  Mcnred 
clemliiiefla,  ud  its  oooeooiitiDtB  heaHluneM 
and  good  order,  would  keq>  up  %  sTBtem  of 
gTstoitotts  inspeetun,  capable  of  itself  of 
awing  the  keeper  into  good  conduct,  even 
if  he  were  not  paid  for  it :  and  the  opposite 
impulaea  of  hope  and  fear  would  thus  con- 
tribute to  ensure  perfection  to  the  manage- 
iDent,  and  keep  the  conduct  of  the  manager 
wound  up  to  the  highest  pitch  of  duty.  Add 
to  tbia  the  benefit  of  the  example,  and  of 
the  oomments  tiiat  would  be  made  on  it  by 
learned  and  religious  lips:  these  seeds  q£ 
▼irtue,  nistead  of  being  buried  in  obscurity, 
aa  in  other  improved  prisons,  would  thus  be 
disseminated  fer  and  wide. 

Whatever  profit,  if  any,  the  contractor - 
could  make  out  of  this  part  of  the  plan,  why 
grudge  it  him?  why  to  his  establishment, 
more  than  to  any  of  those  just  mentioned  ? 
Not  a  penny  of  it  but  would  be  a  bounty 
upon  good  maiwgemaat,  and  a  security  against 
abuse. 

tf  the  furniture  and  decoration  of  the  cha- 
pel would  require  some  expense,  though  very 
little  decoration  would  be  requisite,  a  saving, 
on  the  other  hand,  results  from  the  degree  of 
openness  which  such  a  destination  suggested 
and  rendered  necessary.  On  the  original  plan, 
the  whde  drciut  c^the  central  part,  then  ap- 
propriated solely  to  inspection,  was  to  have 
been  filled  with  glass :  on  the  present  plan, 
whidi  lays  this  part  open  in  different  places, 
to  the  amount  of  at  least  half  its  height,  that 
expensive  material  is  proportionably  saved. 

On  the  present  plan,  it  will  be  observed, 
that  three  stories  of  cells  only,  viz.  the  se- 
cond, third,  and  fifth  from  the  top,  enjoy  an 
uninterrupted  view  of  the  minister.*  That 
the  inhabitants  of  the  other  stories  of  cells 
may  have  participation  of  the  same  benefit, 
H  will  be  necessary  they  should  be  intro- 
duced, for  the  occasion,  into  or  in  front  of 
such  of  the  cells  as  are  in  a  situation  to  en- 
joy it  This  might  be  eflected,  and  that  with 
the  greatest  ease,  were  the  whole  establish- 
ment to  receive  even  a  douhk  compkment. 

The  two  parties,  composed  of  the  fixed 
inhabitaaes  of  each  cell  on  the  one  hand,  and 
the  strangers  imported  firom  a  distant  cell  on 
the  other,  might  be  stationed  either  in  one 
oontmued  row  in  the  front  of  the  cell-gal- 
kries,  or  the  one  party  in  that  line,  and  the 
other  immediatdy  within  the  cell -grating. 
In  neither  case  need  the  law  of  seclusion  be 
floffered  to  be  infringed  by  converse :  both 
parties  are  alike  awed  to  silence  by  an  invi- 
sible eye — invisible  not  only  to  the  prisoners 
in  front,  but  to  the  company  behind :  not  only 
the  person  of  each  inspector,  but  his  very 


station,  being  perfectly  concealed  from  every 
station  in  the  chapeLf 


*  In  some  impressions  of  the  draught,  the 
iniiiiMer*s  station,  and,  consequently,  the  views 
tnd  want  of  views  that  result  trom  it,  are  not  re- 
presented: but  th^  will  readily  be  coocdvecL 


t  All  this  may  be  very  well,  said  an  intelligent') 
friend,  in  the  way  of  example  z-^hat  how  stands 
it  unon  the  foonog  of  r^maHon  $  Might  it 
not  nave  uUimateljr  a  ooimptive  eficct  upon  the 
persons  thus  exhibited,  shaming  them,  indeed, 
and  distressing  them  at  first,  but  by  degrees 
hardening  them,  and  at  length  rendering  tnem 
insensible  ?  Would  it  not,  in  short,  to  tms  pur- 
pose,  be  a  sort  of  perpetual  pillory  ? 

To  this  I  answer— 

1.  That,  of  the  two,  example andreformation, 
example  is  the  greatest  ol^ect ;  and  that  in  the 
proportion  of  the  number  of  the  yet  innocent  to 
that  of  the  convicted  guilty. 

2.  That  the  offences  for  which  persons  are 
8u1:gected  to  this  punishment  are  deemed  of  a 
deeper  djre,  and  as  sudi  to  reqnne  a  punishment 
more  severe  than  that  even  of  those  who  are  con- 
signed to  the  pillory. 

3w  That  at  their  trials  there  is  not  one  of  them 
but  must  have  been  exhibited  in  a  manner 
equally  public,  and  in  drcumstanoes  reflecting 
a  much  ^preater  measure  of  humiliation  and 
shame :  with  this  difference  too,  that  on  that  oc- 
casion each  person  is  exhibited sin(riy,  saddle 
eyes  of  the  whole  audience  are  fixra  upon  him 
alone ;  that  he  is  to  speak  as  well  as  to  hear, 
and  stands  forth  in  effect  the  sole  hero  of  the  me- 
lancholy drama  t  whereas,  on  an  exhibition  like 
that  here  proposed,  the  attention  of  the  specta- 
tors, beinir  divided  among  so  many,  scarcely  at- 
taches iMuridually  upon  any  one.  Besides  that 
upon  his  trial  a  man  is  held  forth  to  riew  widi 
the  marks  of  guilt  fresh  upon  his  heads  whereas 
at  the  remote  period  in  question  he  does  not  ap- 
pear till  a  progress  more  or  less  considerable  may 
be  i^esumed  to  have  been  nuuie  in  the  career  of 
penitence,  and  the  idea  of  guilt  has  been  covered 
by  expiation. 

Should  these  answers  be  thought  not  to  have 
disproved  the  mischief,  nothinc  can  be  simpler 
than  the  remedy.  A  mask  amnds  it  at  once. 
Guilt  will  thus  be  pilloried  in  the  abstract,  with- 
out  the  exposure  or  the  guilty.  With  regard  to 
the  suflierer,  the  sting  oishame  will  be  sheathed, 
and  with  repaid  to  we  spectators,  the  saluury 
impession,  instead  of  being  weakened,  will  be 
heij^htened,  by  this  imagery.  The  scene  of  de. 
votion  will  be  deooratca  by — why  mince  the 
word  ?— by  a  masouerade :  a  masquerade,  in- 
deed, but  of  what  kind  ?  not  a  gay  and  dange- 
rous, but  a  serious,  affecting,  and  instnicnve 
one;  A  Spanish  auio^^fi  has  still  more  in  it 
of  the  theatre  :>.and  what  is  the  olgection  there ? 
That  the  spectacle  is  light  or  ludicrous  ?  No : 
but  mther  that  it  is  too  serious  and  too  horrible. 

This,  it  is  to  be  noted,  is  the  only  occasion  on 
which  their  eyes  will  have  to  encounter  the  pub* 
lie  eye.  At  all  other  times,  be  their  viritOEB  ever 
so  numerous,  there  will  be  no  consciousness  of 
being  seen,  consequently  no  ground  for  the  in- 
sensibility which  might  be  apprehended  from 
the  habit  of  such  consciousness. 

Where  there  is  patience  to  discriminate,  the 
worst  institutions  may  afford  a  hint  that  may  be 
of  use.  I  would  not  mm  my  back  upon  reason 
and  utility,  though  I  found  them  in  the  Star- 
chamber  or  the  Inquirition.  The  authors  of  the 
latter  insdtution,  in  particular,  whatever  enonni- 
des  snd  absurdities  may  be  laid  to  thdr  charge, 
must  at  least  be  allowed  to  have  had  some  know- 
ledge of  ttage  egtcL    Uiyust  as  was  thdr  poud 
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SECTION  VIII. 

'  INSPECTION-OALLBftlBS  AND  LODGE. 

In  the  three  Btories  of  the  inspection-tower, 
annular  inspection-gaUeries,  low  and  narrow, 
surrounding  in  the  lowermost  story  a  circu- 
lar inspection -lodge;  instead  of  three  sto- 
ries of  inspection  -  lodge,  all  circular,  and 
in  height  filling  up  the  whole  space  all  the 
way  up.* 

Two  desiderata  had  heen  aimed  at  in  the 
contrivance  of  the  inspector's  stations :  1 .  The 
unbounded  fiunilty  of  seeing  without  being 
seen,  and  that  as  well  while  moving  to  and 
fro,  as  while  sitting  or  standing  still :  2.  The 
capadly  of  receiving  in  the  same  idace  visitors 
who  should  be  in  the  same  predicament. 

The  second  of  these  objects  is  not  to  be 
dispensed  with.  If  the  governor  or  sub-gover- 
nor cannot,  for  the  purposes  of  his  business, 
receive  company  while  he  remains  in  this  sta- 
tion, he  must,  as  often  as  he  receives  them, 
quit  not  only  the  central  part,  but  the  whole 
circle  altogether,  leaving  his  place  in  the  in- 
spection part  to  be  supplied  by  somebody  on 
purpose.  Hence,  on  the  one  hand,  a  relaxa- 
tion of  the  inspective  force :  on  the  other,  an 
increase  in  the  expense  of  management. 

Suppose  it  possible,  as  I  conceive  it  will 
be  found,  for  the  inspector's  invisibility  to  be 
preserved,  upon  condition  of  giving  up  that 
of  the  visitors,  would  the  former  aidvantage 
be  sufficient  without  the  latter?  Not  ab- 
solutely :  for  confederates,  as  the  discrimi- 


svstemin  its  application,  and  barbarous  in  its 
degree,  the  skill  they  diqilayed  in  makins  the 
most  of  it  in  point  of  impression,  their  sdemn 
processions,  tndr  emblematic  dresses,  their  ter- 
rific scenery,  deserve  rather  to  be  admired  and 
imitated  than  condemned. 

Nihil  ex  scend^  says  Lord  Bacon,  speaking  of 
procedure  in  the  civil  branch  of  the  law :  Mul- 
turn  ex  tcendy  I  wiU  venture  to  say,  speaking 
of  the  iienaL  The  disaffreement  is  but  verbal : 
Scena^  in  the  language  of  the  noble  philosopher, 
meaxiB  lyinff:  in  nwaA,scenaii  hut  scenerff.  To 
sajr,  Multum  ex  teend^  is  to  say.  lose  no  occasion 
of  speaking  to  the  eye.  In  a  weU-oomposed  com- 
mittee of  penal  law,  I  know  not  a  more  fssential 
personage  than  the  manager  of  a  theatre. 

*  It  IS  to  the  in^uity  of  Mr.  Revely  that  I 
am  indebted  for  this  very  capital  improvement, 
which  I  did  not  submit  to  without  reluctance. 
It  occurred  to  him  in  contriving  the  construction 
of  the  chapel,  in  the  room  of  some  crude  ideas  of 
my  own,  a  detailed  description  o(  which  would 
take  up  more  room  than  it  would  be  worth.  The 
floars  of  the  present  inspector's  galleries  were  to 
have  been  continued  inwards  as  far  as  what  con- 
stitutes now  the  area  of  the  chapel.  The  gover- 
nor and  his  subordinates  were  to  have  lived  in 
them  on  week  days,  and  on  Sundays  these  floors 
were  to  have  answered  the  purpose  of  galleries 
to  the  chapd.  All  the  way  up  from  floor  to 
door  there  were  to  have  been  windows,  which 
were  to  have  been  got  rid  of  somehow  or  other 
during  the  time  of  divine  service. 


nation  could  iiot  well  be  made,  might  gain 
entranoe  in  numbera  at  a  time,  and  while  oae 
was  occupying  the  attention  of  the  inspector, 
others  might  by  signs  concert  enterprises  of 
mischief  or  escape  with  the  prisoners  in  their 
cells.  Such,  at  least,  might  be  the  apprehen- 
sion entertained  by  some  people — at  leaat  upon 
the  fiice  of  this  single  supposition ;  though  to 
one  whose  conception  should  have  embraced 
the  whole  system  of  safeguard  and  defence, 
the  danger  would,  I  think,  hardly  appear  for- 
midable enough  to  warrant  the  incurring  aily 
expense,  or  sacrificing  any  advantage. 

Upon  the  first  crude  conception,  as  stated 
in  the  Letters,  my  hope  had  been,  that  by 
the  help  of  blinds  and  screens,  the  fiMnilty  of 
invisible  inspection  might  have  been  enjoyed 
in  perfection  by  the  whole  number  of  persons 
occupying  the*  central  part,  wherever  they 
were  pUiced  in  it,  and  whether  in  motion  or 
at  rest.  I  am  now  assured,  and  I  fear  with 
truth,  that  these  expectations  were  in  some 
respects  too  sanguine.  I  mean,  as  to  what 
concerns  ideal  and  absolute  perfection :  at 
the  same  time  that  for  real  service,  their  com- 
pletion, I  trust,  will  not  be  found  to  have 
sustained  any  material  abatement. 

Were  I  to  persist  in  endeavouring  to  give 
this  property  of  invisibility  with  regard  to  the 
cells,  as  well  to  the  person  of  the  inspector 
as  to  every  part  of  the  large  circle  in  which 
I  place  him,  and  to  every  object  in  it,  his 
situation  would  stand  exposed,  I  am  assured, 
to  this  dilemma :  if  he  has  light  enough  to 
do  any  business,  he  will  be  seen,  whatever  I 
can  do,  from  the  cells :  if  there  is  not  light 
enough  there  for  him  to  be  seen  fi'om  the 
cells,  there  will  not  be  light  enough  to  enable 
him  to  do  his  business. 

The  difficulty  would  not  be  removed,  even 
though  the  chapel  part  in  the  centre  were 
thrown  out,  and  the  inspector's  apartment 
extended  so  as  to  swallow  up  that  central 
part,  and  occupy  the  whole  circle.  My  ex- 
pedient of  diametrical  screens,  or  partitions 
croesing  each  other  at  right  angles,  would  not 
answer  the  purpose  :t  if  they  extended  all  the 
way  from  the  circumference  to  the  centre, 
leaving  no  vacuity  at  that  part,  they,  would 
divide  the  whole  circle  into  separate  qua- 
drants :  a  man  could  be  in  but  one  of  these 
quadrants  at  a  time,  and  while  he  was  in  that 
one  he  could  see  nothing  of  the  cells  corre- 
sponding to  the  others.  Stationed  exactly  in 
the  centre,  he  would  see  indeed,  but  he  could 
*at  the  same  time  be  seen  from,  all  the  cells 
at  once.  No  space  can  ever  be  so  exactly 
closed  as  to  exclude  the  light,  by  any  living 
figure. 

Supposing  the  apertures  I  had  contrived  in 
the  screens  instesiid  of  doors  capable  of  an- 
swering the  purpose,  they  would  leave  to  the 


t  See  Letter  II. 
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1o4ge  80  provided  Irat  little  if  any  adyBntage 
«Ter  an  annular  gallery  at  the  extremity  of 
the  circle,  as  contrived  by  Mr.  Kevely.  The 
circuit  might  be  performed  nearer  the  centre; 
but  still,  to  carry  on  the  process  of  inspec- 
tion, a  circuit  must  be  performed.  Nor  could 
it  be  performed  in  an  exact  circle :  the  small- 
er circle  thus  meant  to  be  performed  would 
be  broken  in  upon  and  lengthened  in  four 
places  by  zigBngs,  which  would  retard  a  man's 
progress  more  than  an  equal  length  of  circle, 
and  ndgfat^  upon  the  whole,  consume  a  por- 
tion of  time  little  less  than  what  would  be 
requisite  for  performing  the  perambulation  in 
Mr.  Revely^s  inspection-galleries.* 

Add  to  this,  that  the  darkness  thus  spread 
over  the  station  of  the  inspector  would  not 
admit  of  any  cure.  A  candle  could  not  be 
made  to  illuminate  any  object  he  had  occa- 
sion to  see,  without  throwing  out  rays  that 
would  render  him  more  or  less  visible,  and 
his  situation  and  occupation  more  or  less  ap- 
parent, from  the  cells.  If  a  screen,  concentric 
te  the  drcuraference  of  the  room,  were  any- 
where interposed,  and  light  admitted  within 
side  of  it  by  a  sky-light  or  void  space  over 
the  centre  of  the  building,  that  would  in- 
crease the  length  of  the  zigzag  circuit  to  be 
performed  through  the  diametrical  screens 
•till  more :  if  there  were  no  such  concentric 
screens,  the  thorough  light  would  be  com- 
pletely let  in,  rendering  the  inspector  and 


*  The  truth  is,  what  one  would  hardly  have 
supposed,  that  for  perfonning  this  perambula. 
don,  a  walk  of  about  46  feet  and  back  again  in 
a  straight  Kne,  is  pretty  well  sufficient  Station 
the  inspMter  anywhere  with  his  eye  contiguous 
to  the  outer  dicumference  of  his  ring,  be  can, 
without  quitting  the  spot  he  stands  or  sits  on, 
cwnmand  a  view  of  seven  cells  on  each  side.  In 
die  same  rino,  46  feet  may  be  described  in  walk- 
ing without  deviating  from  the  right  line :  and 
4Sibet  is  the  length  of  the  chord  subtending  the 
npace  occupied  in  the  drcumferenoe  by  5  cells. 
A  walk,  then,  in  a  line  equal  and  opposite  to  the 
«boBd  snbtendiBg  the  pan  of  the  gallery  that 
eorresDonds  to  the  dead-part,  will  give  an  inspec- 
tor in  his  gaUay  a  view  of  the  whole  circuit  If, 
aa  hi  case  of  the  admission  of  female  prisoners, 
tihe  drcnit  be  divided  in  any  story  between  a 
nude  and  female  inspector,  the  part  allotted  to 
CBch  may,  it  is  evident^be  commanded  wiUiout 
sny  dumge  of  pUoe.  The  views  thus  obtained 
are  net.  It  must  be  confessed,  complete  ones : 
more  or  less  of  every  cell  but  two  beingall  along 
interoqiied  by  the  partition-walls.  But  it  £ 
diance  only^  and  not  design,  that  can  withdraw 
a  prisoner  m  any  part  orthe  circuit  out  of  the 
faspeolar's  view:  never  knowing  in  what  part 
ei  the  galleiy  the  inspector  is  at  the  time,  no 
one  psrt  of  any  cell  can  promise  him  any  better 
dianoe  of  concealment  than  another. 

The  calculation,  it  is  to  be  observed,  is  taken 
fiom  the  real  design :  were  the  messurement  to 
be  performed  upon  the  engraving,  the  result, 
oving  to  the  enorabeady  mentioned,  would  be 
itffl.more  fiivounble. 
Vol.  IV, 


every  other  object  in  the  room  completely 
visible  from  all  the  cells. 

Happily,  this  union  of  incompatible  condi- 
tions, however  requisite  to  fill  up  the  measiu-e 
of  ideal  perfection,  is  far  from  being  so  with 
regard  to  practical  use.  In  the  narrow  an- 
nular gallery,  as  contrived  by  Mr.  Revely^  the 
condition  of  invisibility  may  be  preserved, 
1  am  assured,  in  full  perfection.  By  being 
painted  black  in  the  inside,  that  station  may 
be  rendered,  by  the  help  of  blinds,  as  I  had 
proposed,  completely  dark,  its  narrowness 
rendering  it  impermeable  to  the  thorough 
Kght. 

To  diange  his  prospect,  the  inspector  must, 
it  is  true,  be  obliged  to  shiflb  his  station.  He 
must  therefore  from  time  to  time  patrol  and 
go  his  round  in  the  maimer  of  a  centinel  or  a 
watchman :  and  this  must  form  a  consider- 
able part  of  his  employment.  It  need  not, 
however,  occupy  any  thing  near  the  whole. f 
Stationed  at  no  more  than  28  or  29  feet 
from  the  exterior  windows,  and  close  to  the 
space  illuminated  by  the  ample  sky-light  over 
the  annular  well,  he  would  have  light  enough 
to  read  or  write  by :  and  these  employments, 
by  the  help  of  a  portable  stool  and  desk,  he 
might  carry  on  at  times,  at  any  part  of  the 
circle.  Books  may  be  kept,  entries  made, 
as  well  in  a  room  of  an  annular  figure,  as  in 
a  round  or  square  one. 

Nor  will  the  time  employed  in  perambula- 
tion be  thrown  away,  or  expended  upon  the 
single  purpose  of  keeping  order  among  the 
prisoners.  Had  he,  instead  of  this  ring,  had 
the  whole  circle  to  range  in,  he  would  have 
had  fi-equent  occasion  thus  to  travel  in  the 
circumference,  were  it  only  to  give  occasional 
orders  and  instructions  to  the  prisoners  as 
they  sit  at  work  in  their  cells,  as  well  as 
to  let  them  in  and  out,  in  manner  already 
mentioned.  X 


t  The  neatest  distance  from  one  part  of  his 
ranoe  to  the  other  would  be  93  feet,  being  half 
the  length  of  the  circumference  of  the  circle  at 
that  part 

t  See  Sect  8,  AnntJar  WeU,  and  Part  II. 
Sect  AMng. 

Vimr  occtuional  vigilance  wUl  not  rfo,  says  an 
olyector ;  Vour  prisoner  wUl  make  experiments 
upon  it,  discover  w?ien  Argus  nodsy  and  make 
Ms  advantage  of  the  discovery.  .  He  wiU  hazard 
a  vemai  transgression  at  a  venture:  that  un^ 
noticed^  he  vui  go  on  to  more  material  ones. 
Will  he^  I  will  soon  put  an  end  to  his  experi- 
ments :  or  rather,  to  be  beforehand  with  him,  I 
will  take  care  he  shall.not  think  of  making  any. 
I  will  single  out  one  of  the  most  untoward  of  toe 
prisoners.  I  will  keep  an  unintermitted  watch 
upon  him.  I  will  watch  until  I  observe  a  trans- 
gression. I  will  minute  it  down.  I  will  wait 
for  another:  I  will  note  that  down  too.  I  will 
lie  by  for  a  whole  day :  he  shall  do  as  he  pleases 
that  day,  so  long  as  he  does  not  venture  at  some- 
thing too  serious  to  be  endured.  The  next  day 
I  nroduce  the  list  to  him.  -.Kott  thought  your, 
self  undiscovered:  yon  abused  my  indulgence t 
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One  expedient  there  remains,  by  which,  if 
it  be  worth  while,  the  invisibility  of  the  in- 
spector may  be  preserved  to  him,  without 
the  obligation  of  ever  stirring  from  his  seat. 
This,  however,  is  subject  to  two  restrictiona : 
one  is,  that  whenever  he  quits  a  particular 
spot  in  the  room,  to  pass  to  any  other  part  of 
the  same  room»  he  must  become  visible :  the 
other  is,  that  has  invisibility  is  not  shared  by 
any  other  person  in  the  room.  The  expedient 
is  to  place  the  inspector  in  a  kind  of  Ian* 
tern,  shaped  somewhat  like  two  short-necked 
fiinnels  joined  together  at  their  necks. 

Placed  as  before  on  a  floor  situated  mid- 
way between  the  floor  and  the  ceiling  of  the 
lowermost  of  the  two  stories  he  commands, 
his  light  comes  to  him  from  a  spot  elevated 
above  the  eye  of  a  person  standing  in  the 
uppermost  of  those  stories;  consequently, 
in  all  cases  above  the  eye  of  any  person 
dwelling  in  that  upper  story.  Level  with 
his  eye,  whether  sitting  or  standing,  the  lan- 
tern narrows  to  such  a  degree  as  to  enable 
him  to  carry  his  eye  close  to  the  drcum- 
ference  all  round,  without  changing  the  spot 
he  sits  or  stands  on. 

'  To  give  him  his  view,  the  lantern  is  pierced 
at  boUi  elevations  wilJi  small  holes,  corre- 
sponding, 88  upon  trial  shall  be  found  most 
convenient,  each  of  them  to  one  or  two  or 
some  greater  number  of  the  cells.  These 
holes  are  no  larger  than  the  aperture  of  a 
common  spying-glass,  and,  like  that,  closed 
by  a  piece  of  glass,  which  if  necessary  might 
be  coloured,  or  smoked,  or  darkened  by  a 
blind.  Grant  that  after  all  they  will  not  per- 
fectly exclude  the  thorough  light,  nor  prevent 
his  figure  from  being  to  a  certain  degree  vi- 
sible from  the  cells :  still,  however,  the  part 
of  his  figure  thus  betrayed  will  be  so  small, 
that  to  die  purpose  of  discovering  to  a  pri- 
soner in  his  cell  whether  the  eye  of  the  in- 
spector is  at  that  moment  directed  towards 
lum  or  not,  it  will  be  the  same  thing  as  if 
he  were  invisible.  That  by  ^minishing  the 
apertures  to  a  certain  degree,  the  efiect  might 
be  compassed,  is  indubitable ;  for  the  lantern 
might  be  of  the  thinness  of  paper :  in  short, 
it  might  in  that  part  be  of  paper,  and  then  a 
pin-hole  would  be  sufficient  to  give  him  a 
view.  Any  opaque  object,  to  let  down  by  a 
line  and  pulley  on  his  going  out,  would  pre- 
vent his  absence  from  being  discernible.  The 
difference  between  a  body  of  that  magnitude 
constantly  at  rest,  and  one  occasionally  in 
motion,  would  be  masked  by  the  smallness  of 
the  apertures. 


gfe  how  you  were  mUtakeru  AnoUter  timey  you 
nwy  have  rope  for  two  dayty  ten  days:  the  longer 
it  isy  the  heavier  U  wiU  fall  upon  you.  Learn 
from  thity  all  of  youy  that  in  this  noute  trant" 
grettion  never  can  he  safe.  Will  the  policy  be 
cruel ?~ No;  it  will  be  kind:  it  will  prevent 
transgressing ;  it  will  save  punishing. 


At  the  altitude  reaching  between  the  hdgh* 
of  hi«  eye  when  sitting,  and  the  height  of  his 
eye  when  standing,  the  lantern  could  not  be 
too  narrow:  it  should  be  only  just  wide 
enough  to  adnut  his  head  and  shoulders  with 
ease.  Above  and  below  that  height,  the  wider 
the  better,  for  the  sake  of  air  and  room,  so 
as  it  did  not  swell  out  in  such  manner  as  to 
intercept  his  view. 

The  next  question  is,  how  to  prevent  the 
prisoners  from,  seeing  when  it  is  he  quits  his 
station  ?  His  exit  and  return,  if  performed 
by  a  door  in  the  side,  would  be  visible  fitun 
all,  or  almost  all  the  cells — his  lantern  not 
serving  him  in  the  capacity  of  a  screen  on 
such  occasions,  to  any  degree  worth  mention- 
ing. To  prevent  such  discovery,  his  entrance 
must  be,  not  at  an  ordinary  door  on  the  side, 
but  at  a  trap-door,  by  a  ladder  from  below. 
The  Uuitem  might,  however,  besides  that,  be 
friinished  with  a  door  at  the  side,  to  give  him 
passage  at  times,  when  the  concealment  of 
his  situation  was  no  longer  material,  and 
when  he  saw  occasion  to  show  himself  fot 
any  purpose  to  the  inhabitants  of  any  parti- 
cular cell ;  for  instance,  to  give  a  prisoner 
passage  to  or  from  his  cell,  for  the  purpose 
and  in  the  manner  already  mentioned. 

The  central  aperture.  Urge  as  it  is,  would 
be  no  bar  to  the  employing  of  thia  contri- 
vance. The  lantern,  it  b  true,  could  not 
occupy  this  central  part :  it  must  be  placed 
somewhere  on  one  side  of  it,  in  some  part  of 
some  surrounding  ring.  The  inspector,  there- 
fore, while  stationed  in  this  lantern,  would 
not  have  a  view  equally  near  of  all  his  cells ;. 
but  of  all  he  would  have  some  view,  and 
that,  one  may  venture  to  say,  a  sufficient 
one :  the  difference  would  only  be-  the  dis- 
tance frt>m  the  centre  of  the  lantern  to  the 
centre  of  the  building;  say  fixmi  ten  to  a 
dozen  feet.  The  part,  too,  from  which  he 
was  in  this  manner  farthest  removed,  might 
be  the  dead-part,  where  there  are  no  cells — a 
division  which,  upon  the  present  plan,  oc- 
cupies five  parts  in  twenty-four  of  the  whole- 
circuit. 

Still,  however,  an  apartment  thus  drc^om- 
stanced  would  not  serve  perfectly  well  for 
visitors ;  for  they,  at  any  rate,  would  be  vi. 
sible  to  the  prisoners :  which,  for  the  reasons 
already  mentioned,  it  were  better  they  should 
not  be.  Here,  then,  comes  in  one  use  of  the 
inspector's  lodge,  a  room  situated  within  the 
inspection -gallery,  and  encircled  by  it  all. 
round.  Many  other  uses,  and  those  very 
material,  will  be  observed  in  it,  when  the 
construction  has  been  described:  uses,  to 
which,  it  ynH  be  equally  manifest  that  a 
transparent  room,  fitted  up  virith  an  inspec- 
tion-lantern,  would  not  be  applicable  with 
advantage. 

The  inspector's  lodge  is  a  circular,  or  rather 
annular  apartment,  immediately  underneath 
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die  ehapel.  The  diamieter  I  propoee  now  to 
give  it  i»54  feet,  ineluding  the  aperture  in 
tfaeomtre* 

The  oentral  aperture  in  this  story  is  of 
tiie  same  diameter,  as  in  the  area  of  the 
cbapel  and  the  donae  that  crowns  it,  viz. 
12  feet:  it  serves  here  to  light  the  centre  of 
Ikte  diametrieai  poMoge^  of  which,  under  the 
bead  of  c<maMmiciUion»,  This  aperture  is 
likewise  of  ftrther  use  in  the  way  of  safe- 
guard ;  for  whidi  also  see  the  head  of  ccm- 
nmnicatioM, 

As  the  central  aperture  in  the  floor  of 
the  lodge  gives  light  to  the  passage  in  the 
story  underneath,  so  does  the  correspondent 
aperture  in  the  area  of  the  chapel  give  light 
to  the  lodge. 

Of  these  central  apertures,  tliat  whidi  is 
in  the  floor  of  the  chapel  takes  nothing  of 
tlie  room  from  visitors.  During  chapel  times 
it  is  closed:  the  state  of  darkness  to  which 
it  thereby  reduces  the  lodge  is  then  of  no 
consequence,  since  at  those  times  nobody  is 
there.  So  likewise,  in  a  cold  winter's  even- 
ing, when  day-light  gives  place  to  candle- 
light, the  feculty  of  closing  this  aperture 
unll  probably  be  found  to  have  its  conve- 
nience. Its  height,  at  the  circumference, 
is  that  of  the  inspection -gallery,  about  7 
feet;  at  the  central  aperture  about  13^  feet;t 
within  that  aperture,  about  61  feet,  that  be- 
ing the  depth  below  the  sky-light  by  which 
the  central  apertures  are  crowned.  The 
ceiling  is  consequently  a  sloping  one ;  drop- 
ping, in  the  course  of  18  feet,  about  6^  feet, 
viz.  firom  13}  to  7. 

All  round  the  circuit,  the  dead-part  ex- 
cepted, runs,  a  narrow  sone  of  window,  to 
open  to  the  lodge  an  occasional  view  of  the 
cells.  Of  these,  the  two  lower  stories  may 
be  seen  through  the  lowermost  inspection- 
gallery;  the  others  without  any  intermedium. 

The  ways  in  which  this  view  might  be 
cypened  are  more  than  one :  the  simplest  is  to 
put  two  rows  of  panes;  one  for  giving  a  view 
of  the  two  lowermost  stories  of  cells,  a  little 
b«low  the  highest  part  of  the  upright  parti- 
tion: the  olher  for  Uie  four  remaining  stories. 


*  In  some  of  the  impressiont  of  the  draught  it 
amait  but  42  feet :  drfferenoe  12  feet.  Kit  of 
this,  six  feet  is  taken  away  from  this  pan  by  an 
error  in  the  draught,  as  already  mentioned :  the 
other  six  feet,  by  the  three  feet  added  to  the 
depth  of  the  inmection-galleTy  in  this  story— an 
addition  which  I  hare  determined  to  take  awav : 
it  has  no  specific  use ;  and  it  would  throw  the 
lodge  so  far  back  as  to  be  precluded  by  the  bot- 
mm  of  the  middlemost  inspection-gaUery  from 
the  possibility  of  having  any  view  at  all  of  the 
uppetmost  story  of  cells. 

\  The  draa^t  does  not  give  quite  so  much. 
The  higher  tne  better,  so  long  as  it  does  not 
raise  the  floor  of  the  chapel  so  much  as  that  the 
heads  of  the  chapel  visitors,  when  standing,  shall 
coneeal  the  minister  from  the  prisoners  when 
kneeling  in  the  second  story  of  cells. 


in  the  chord  subtending  the  angle  made  by 
the  junction  of  that  partition  with  the  ceiling. 
To  these  may  be  adapted  blinds  of  coarse 
white  muslin  or  linen,  pierced  every  inch  or 
two  with  eyelet  holes  about  the  size  of  an 
ordinary  silver  spangle.  By  this  means,  mat- 
ters n»y  unquestionably  be  ordered  in  some 
way  or  other,  so  that  no  view  at  all  shall  be 
obtsinable  in  the  cell}  of  any  thing  that  passes 
in  the  lodge ;  at  the  same  time  that  a  person 
in  the  lodge  may^  by  applying  his  eye  close 
to  any  of  the  holes,  obtain  a  perfectly  distinct 
view  of  the  correspondmg  cells. 

By  the  central  aperture,  were  that  all,  a 
moderately  good  light,  it  is  supposed,  would 
be  afforded  to  the  lodge :  and  this  light  can- 
not but  receive  some  addition  from  the  lumi- 
nous zone  thus  given  to  the  circumference.  { 

To  gain  the  height  at  which  the  business 
of  inspection  can  in  this  manner  be  occa- 
sionally performed  from  the  lodge,  an  ascent 
of  about  1}  or  2  feet  must  be  made:  diis 
may  be  done  by  a  circular  bench  of  about  2 
feet  wide,  attached  all  round  to  the  partition- 
wall.  It  may  be  distinguished  by  the  name  of 
the  ifupection-platfifrm  or  inspection-bench. 

By  means  of  the  lower  part  of  this  zone, 
the  inspector  of  the  gallery  attached  may 
himself  be  inspected  by  his  superiors  from  the 
lodge :  reciprocity  will  be  prevented  by  the 
advantage  in  height  given  to  the  commanding 
station.  He  may  also  be  relieved  at  any  time ; 
and  whenever  the  windows  of  the  gallery  are 
thrown  open  for  air,  the  lodge  succeeds,  in  a 
manner  of  course,  to  its  inspection-powers ; 
the  view  brightening  of  itself  at  the  time 
when  a  view  particularly  dear  is  more  parti- 
cularly wanted.  So,  likewise,  when  the  in- 
spector in  the  gallery  is  obliged  to  show  him- 
self at  any  particular  spot ;  for  instance,  by 
opening  the  door  of  one  of  the  cells,  losing 
thereby  his  omnipresence  for  the  time.) 

The  lodge  is  the  heart,  which  gives  life 


^  The  Pantheon  at  Rome,  which  is  more  than 
twice  the  height  of  the  space  between  the  floor 
of  the  lodge  and  the  opening  ^v-light  over  the 
aperture,  is  lig[hted,  and,  accoroina  to  Mr.  Re- 
vely*a  observation,  very  iftH  lighted,  by  an  aper- 
ture of  about  twice  the  diameter  of  the  one  here 
proposed. 

||  In  a  Panoptioon  which  had  eight  stories  of 
cells,  it  might  perhaps  be  not  amiss  to  make  the 
expoiment  of  the  lantern.  It  mieht  be  per- 
formed  on  a  floor  between  the  looge  and  the 
chapel ;  the  ladder  or  small  staircase  to  it,  like 
that  of  a  pulpit,  ascending  through  the  ceiling 
of  the  lodffe.  It  might  be  tried  at  a  small  ex- 
pense: ana  in  case  of  its  not  answerina,  it  would 
DC  easy  to  pve  to  this  story  die  form  or  the  other. 
Possibly,  m  different  ways,  both  arrangements 
might  have  their  use. 

But  the  sorts  of  panopticons  to  which  the  con-' 
trivance  of  the  lantern  is  more  particularly  adapt- ' 
ed,  are  those  in  which  seclusion  from  society 
would  be  out  of  the  question ;  such  as  houses  of  '■ . 
industry,  free  manufactories,  or  schoolk 
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•nd  motion  to  this  artificial  body :  hence  issue 
all  orders :  here  centre  all  reports. 

The  conversation-tubes,  spoken  of  in  the 
Letters,  will  on  this  occasion  be  recollect- 
ed :  here  they  will  find  employment  in  more 
shapes  than  one. 

One  set  is  fi>r  holding  converse  with  the 
subordinate  inspectors  in  the  two  superior 
galleries.  A  small  tube  of  tin  or  copper* 
passes  from  the  lodge,  in  a  horizontal  direc- 
tion, to  one  of  the  supports  of  the  lowermost 
inspection-gallery,  running  immediately  un- 
derneath the  roof,  to  whidi  it  is  attached  by 
rings.  Here,  bending  to  a  right  angle,  it  runs 
up  along  the  support  till  it  reaches  that  one 
of  the  two  superior  galleries  for  which  it  is 
designed:  it  there  terminates  in  a  mouth- 
piece level  with  the  ear  or  mouth  of  a  person 
sitting  there.  A  similar  mouth-piece  is  fitted 
to  it  at  its  commencement  in  the  lodge. 

A  tube  of  this  sort  for  each  gallery  may  be 
attached  to  every  one,  or  every  other  one,  of 
the  19  gallery-supports,  corresponding  to  the 
number  of  the  cells. 

The  tubes  belonging  to  the  different  stories 
should  be  attached  together  in  pairs,  with 
their  respective  mouth-pieces  in  the  lodge 
contiguous,  that  a  superior  in  that  apartment 
may  have  it  in  his  power  to  hold  converse 
with  the  subordinates  of  the  two  different 
galleries  at  the  same  time,  without  being 
under  the  necessity  of  vibrating  all  the  while 
from  place  to  place. 

Whether  the  voice  alone  will  be  sufficient, 
or  whether  a  bell  will  be  necessary,  to  sum- 
mon a  subordinate  inspector  from  the  most 
distant  part  of  his  gallery  to  the  station  cor- 
responding to  that  chosen  by  the  superior  in 
the  lodge,  may  perhaps  not  be  capable  of 
being  decided  to  a  certainty  without  experi- 
ment If  a  bell  be  necessary,  it  may  be  con- 
venient to  have  one  for  every  tube ;  and  the 
wire,  by  running  in  the  tube  as  in  a  sheath, 
wXi  be  preserved  from  accidents,  f 

*  About  the  size  of  t^  pea  fhooter,  a  play- 
thing used  by  children  for  blowing  peas,  will 
probably  be  suffidenL 

-f-  The  power  possessed  by  metallic  tubes  of 
coDveyinff  the  slightest  whispers  to  an  almost  in- 
definite ustance,  can  be  no  secret  to  such  readers 
as  have  seen  any  of  the  exhibitions  of  spmking 
figures,  whose  properties  depend  upon  this  prin- 
aple. 

Many  a  reader  may  also  have  seen  Mr.  Mer- 
lin's ingenious  contrivance  of  written  tablets  of 
orderly  for  masten  above  to  servants  below,  an 
index  pointing  to  a  ubiet  in  the  superior  room, 
giving  motion  to  an  index  pdndnff  to  a  duplicate 
tablet  in  the  inferior  room,  upon  me  prinaple  of 
the  drawing  machine  called  a  jMnioffraph,  The 
oonvenation-tabes  abo?e  mentioneo,  might  per- 
hans  supplv  the  place  of  those  order-tabl^  and, 
if  It  all,  with  very  considerable  advantage.  The 
interoourK  by  the  tablets  is  limited  to  the  few 
orders  they  can  be  made  to  hold :  it  is  not  red- 
pncaL  The  apparatus,  fWxn  what  J  recollect  of 
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The  other  set  of  conversation-tubes  is  to 
enable  an  inspector  in  the  lodge  to  hold  coo-* 
verse  in  his  own  person,  whenever  he  thinks 
proper,  with  a  prisoner  in  any  of  the  cells. 
Fixed  tubes,  crossing  the  annular  well,  and 
continued  to  so  great  a  length,  being  plainly 
out  of  the  question,  the  tubra  for  this  pur- 
pose can  be  no  other  than  the  short  ones  in 
common  use  under  the  name  of  ipedKi^- 

Mr.  Merlin's  price,  would,  I  should  suppose,  be 
more  expensive. 

For  such  purposes,  the  tube  alone,  without  a 
bdl,  would  answer  the  purpose,  supposing  the 
servant  to  be  in  the  room  into  which  it  opoied, 
and  not  unwilling  to  reodve  the  order :  but  for 
summoning  him  nom  a  distant  part  of  the  house. 
and  for  putting  a  negative  upon  all  pretence  or 
not  heanng,  nothing,  it  is  evident,  but  a  bell,  can 
serve. 

The  tube,  as  already  mentioned,  might  serve 
as  a  sheath  to  indose  me  bell :  thus  the  expense . 
of  the  dieaths,  which  are  at  present- employed  in 
some  cases,  would  be  saved.  At  the  places  where 
cranks  are  necessary,  the  tubes,  that  the  oonti- 
naity  may  not  be  broken,  must  be  enlargted  to 
receive  tnem.  Whether  the  voice  would  oonti- 
nue  intelligible,  as  wdl  as  audible,  after  so  many 
inflexions  of  the  tube  as  may  be  necessary  in  some 
cases  in  common  houses,  b  more  than,  without 
experimeoL  I  can  pretend  to  say.  In  the  present 
esse,  there  is  but  one  angle,  and  even  that,  m  case 
of  necessity,  might  be  got  rid.of. 

Wire,  by  its  ngidity,  bang  liable  to  twist  and 
snap,  perhaps  the  fiax  of  New  Sooth  Wales,  when 
that  admirable  commodity  comes  to  be  supplied 
in  suiHdent  quantities  for  manufacture,  might  be 
substituted  with  advantage. 

Under  the  different  mouth-pieces  oporing  into 
the  servants*  apartment,  miffht  be  paintea  the 
names  of  the  rooms  to  whidi  they  respectivdy 
corresponded. 

Copper,  by  those  who  would  not  grudoe  the 
expense,  would  on  sevend  accounts  be  evidently 
prefeiable  to  tin.    In  the  master's  aparmient, 

S'lt  mouth-pieces  would  form  an  ornamental  ad-^ 
tion  to  the  furniture. 

It  is  certainly  an  awkward  drcumstanoe,  and  - 
which  occasions  much  waste  of  time  in  fiunilies, 
for  a  servant  to  be  obliged  to  go  up  three  or  four 
pair  of  stairs  to  recdve  orders  which  are  to  be 
executed  in  the  kitchen  from  whence  he  came. 

Since  writins  the  above,  I  recollect  having 
seen  a  tube  employed  for  this  purpose  many  yearn 
ago  at  Messrs.  Naime  and  Blunt%  mathematical 
uistrument  makers,  in  Comhill,  to  great  advan- 
tage. It  reaches  fkom  the  bottom  of  the  s( 
to  a  levd  with  a  workshop  in  the  garret. 

At  Mr.  Merlin's,  too,  1  recoUea  having  I 

of  an  instance  in  which  the  principle  is  eiqiloyed 
in  a  piece  of  mechanism  set  u|>  since  1  was  therei 
Discourse  is  carried  on  in  whispers  between  two 
persons  addressing  themsdves  to  two  beads  set 
up  at  the  opposite  ends  of  a  long  room.  There 
must  therefore  be  two  angles  made ;  two  perpen- 
dicular tubes  inserted  into  an  horisontal  one. 

It  is  curious  to  think  what  a  length  of  time  an 
idea  may  lie,  without  recdvin^  some  of  its  most 
obvious  as  well  as  usefid  apphcations.  For  how 
manjr  centuries  was  the  art  of  engraving  for  hn- 
pressions  practised  to  inimitable  perfection  on 
small  stones,  without  its  occurring  to  any  one  to 
apply  it  to  plates  or  types  upon  alarge  scale  1 
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trmmpetf.  To  an  inspector  ttatioiied  in  the 
lodge,  it  is  not  indeed  in  every  part  of  every 
cell  that  a  prisoner  with  whom  he  may  have 
occafflon  to  hold  converse  will  he  abeady 
visible.  But  to  render  him  so,  there  needs 
but  an  order  summoning  him  to  the  grating ; 
which  order  may  be  delivered  to  him  through 
the  local  subordinate,  from  the  inspection-gal- 
lery belonging  to  that  story  of  cells. 

Here  may  be  observed  the  first  opening  of 
that  scene  of  clock-work  regularity,  whidb  it 
would  be  so  easy  to  establi^  in  so  compact  a 
microcosm.  Certainty,  promptitude,  and  uni- 
formity, are  qualities  that  may  here  be  dis- 
pUyed  in  the  extreme.  Action  scarcely  fol- 
lows thought,  quicker  thair  execution  might 
huere  be  made  to  follow  upon  command. 

Turn  now  to  the  good  Howard's  Peniten- 
tiary-town,  and  conceive  a  dozen  task-mas- 
ters  and  turnkeys  running  on  every  occasion 
from  one  comer  of  it  to  the  other  and  beck 
again  (little  less  than  j  of  a  mile)  to  receive 
some  order  from  the  governor,  the  prisoners 
their  own  masters  all  the  while. 

Hither  come  the  customers  to  such  prison- 
ers as  exerdse  their  original  trades ;  at  stated 
times  to  bring  materials  and  take  back  work, 
and  at  most  times  to  give  orders.  By  the 
eooversation-tubes,  converse  for  this  as  well 
«B  every  other  permitted  purpose,  b  circulated 
instantaneously,  with  the  utmost  &cility,  to 
the  greatest  distance.  Even  the  intervention 
of  the  local  inspector  is  not  necessary :  a  call 
firoma  speaking-trumpet  brings  the  remotest 
prisoner  to  the  fi^ont  of  his  ceU,  where  he  may 
4e  seen  by  the  customer,  as  well  as  heard. 
Under  each  speaking-trumpet  hangs  a  list  of 
-the  prisoners  to  whose  cells  it  corresponds. 
The  names  are  on  separate  cards,  which  are 
dufted  as  often  as  a  prisoner  happens  to  be 
shifted  from  cell  to  cell.  As  to  the  two  low- 
est stories  of  cells,  converse  with  them  may 
be  carried  on  directly  from  the  corresponding 
inspection-gallery. 

The  lodge  may  serve  as  a  common  room 
for  all  the  officers  of  the  house.  Of  its  divi- 
sion into  male  and  female  sides,  I  speak  else- 
where. On  the  male  side,  the  sub-governor, 
thediaplain,  the  surgeon,  and  perhaps  another 
officer,  such  as  the  head  schoolmaster,  may 
have  each  his  separate  apartment,  divided, 
however,  from  the  rest  no  otherwise  than  by 
a  moveable  screen,  not  reaching  to  the  ceiling, 
and  leaving  free  passage  as  well  round  the 
central  aperture  as  round  the  inspection-plat- 
form attadied  to  the  surrounding  wall. 

In  this  same  apartment,  the  officers,  male 
and  female,  may  take  their  meals  in  common. 
Room  is  not  wanting.  Why  not,  as  well  as 
fellows  in  a  college  ?  This  surely  would  not  be 
the  least  active  nor  least  useful  of  all  colleges. 
Too  much  of  their  time  cannot  be  spent  in 
this  central  station,  when  not  wanted  on 
s  duty.    No  expedient  that  can  help 


to  bring  them  hither,  or  keep  them  here, 
ought  to  be  neglected.  The  legitimate  au- 
thority of  the  governor  and  sub-governor  will 
here  receive  assistance,  their  arbitrary  power 
restraint,  from  the  presence  of  their  associates 
in  office.  A  governor,  a  sub-governor,  will 
blush,  if  not  fear,  to  issue  any  tyrannical  order 
in  presence  of  so  many  disapproving  witnesses ; 
whose  opinion,  tadt  or  expressed,  will  be  a 
bridle  upon  his  management,  though  without 
power  to  oppose  and  disturb  it.  Monarchy, 
with  publicity  and  responsibility  for  its  only 
checks :  such  is  the  best,  or  rather  the  only 
tolerable  form  of  government  for  such  an 
empire. 

In  Mr.  Howard's  Penitentiary-town,  each 
officer  has  his  house — all  separate,  and  all  out 
of  sight  and  hearing  of  the  prisoners.  This 
latter  arrangement  may  be  the  more  agree- 
able one  of  the  two  to  the  servant;  but  which 
is  the  best  adapted  to  the  service  ? 

The  want  of  side  windows,  as  in  other 
rooms,  will  render  it  eligible  at  least,  if  not 
necessary,  to  make  a  provision  of  air-holes 
for  the  purpose  of  ventilation. 

The  supports  to  the  surrounding  gallery, 
as  shown  in  the  engraved  plan,  might,  if  made 
hollow,  answer  this  intention,  and  save  the 
making  an  apparatus  of  tubes  on  purpose.  In 
this  case,  however,  each  support  would  re- 
quire a  horizontal  tube  inserted  into  it  at 
right  angles,  which  might  nm  dose  and  pa- 
rallel to  the  conversation-tubes,  immediately 
under  the  ceiling. 

It  is  at  the  level  of  the  ceiling  that  these 
air-tubes  should  dischaige  themselves  into  the 
lodge,  and  not  at  the  level  of  the  floor.  In 
the  latter  case,  they  could  not  answer  this 
intention  without  a  continual  blast,  which  in 
cold  weather  would  be  verj  troublesome.  In 
the  other  way,  the  blast  beginning  above  the 
level  of  the  head,  is  directed  upwards,  and 
gives  no  annoyance.  Health  is  not  bou^t 
at  the  expense  of  comfort. 

In  giving  the  slope  to  the  ceiling  in  manner 
above  mentioned,  I  had  two  conveniences  iu 
view :  ventilation  and  stowage.  To  ventila- 
tion, which  is  the  principal  object,  a  rectih- 
near  slope  in  this  case  is  more  fitvourable,  not 
only  thui  a  horizontal  ceiling,  but  even  than  a 
coved  ceiling  or  dome.  Botib  would  have  left 
a  space  untraversed  by  the  current :  in  the 
one  case,  the  space  would  have  been  angular ; 
in  the  other,  there  would  still  have  remained 
some  space  for  stagnant  air,  though  lessened 
by  the  abrasion  of  the  angle. 

The  reduction  of  the  height  of  the  ceiling  at 
this  part  leaves  a  quantity  of  room,  of  which 
some  use  may  be  made  in  the  way  of  stowage^ 
From  the  area  of  the  chapel,  the  floor  must, 
as  well  as  the  ceiling  below,  have  a  certain 
degree  of  slope  to  afford  the  second  story  of 
cells  a  view  of  the  minister.  But  the  dedi- 
vity  in  the  ceiling  begins,  not  under  the  cir^ 
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cuwtference  of  that  area,  but  much  nearer  the 
centre,  viz.  at  the  central  aperture.  Hence, 
after  necessary  allowance  for  thickness  of  floor 
and  ceiling,  there  will  remain  a  void  space  of 
considerable  extent  all  round,  the  exact  di- 
mensions of  which  it  is  needless  to  particu- 
larise. Disposing  the  slope  here  and  there 
in  regular  and  gentle  flights  of  steps,  for  the 
purpose  of  communication,  in  other  places 
the  thidcness  of  2  or  3  or  4  steps  may  be  laid 
together,  to  receive  drawers  or  presses. 

A  phioe  still  more  convenient  in  proportion 
to  the  extent  of  it  in  the  way  of  stowage,  will 
be  the  space  immediately  undemeirth  the 
inspector*s  platform  in  the  lodge.  It  will  serve 
for  presses  or  drawers  opening  into  the  sur- 
rounding gallery. 

A  more  considerable  space  runs  from  be- 
hind the  two  superior  galleries,  under  the 
steps  of  the  chapel-galleries  to  which  they  are 
respectively  attached.  Toob  and  materials 
of  work,  of  which  the  bulk  is  not  very  con- 
siderable, will  find  very  convenient  receptacles 
in  these  several  pUces,  where  they  will  be  in 
readiness  to  be  delivered  out  and  received 
back,  by  being  handed  over  the  annular  well, 
to  the  prisoners  in  their  cells. 

As  to  the  mode  of  warming  the  lodge,  it  will 
be  considered  in  the  section  so  entitled.* 


SECTION  IX. 

OF  THE  COMMUNICATIONS  IN  GENERAL. 

Under  the  general  name  of  Communicatiotu 
may  be  comprised — 

1.  The  passives,  and  galleries  serving  only 
as  passages. 

2.  Staircases. 

3.  Gates,  doors,  and  apertures  answering 
the  purpose  of  doors. 

None  of  these  but  are  articles  of  very  ma- 
terial concern  in  a  prison. 

In  a  Panopticon-prison,  one  general  problem 
applies  to  all :  to  extend  to  all  of  them,  with- 
out  exception  or  relaxation,  the  influence  of 
the  commanding  principle.  Cells,  communi- 
cations, outlets,  approaches,  there  ought  not 
anywhere  to  be  a  single  foot  square,  on  which 
man  or  boy  shall  be  able  to  plant  himself— -no 
not  for  a  moment — under  any  assurance  of  not 
being  observed.  Leave  but  a  single  spot  thus 
unguarded,  that  spot  will  be  sure  to  be  a 
lurking-place  for  the  most  reprobate  of  the 
Drisoners,  and  the  scene  of  all  sorts  of  for-* 
bidden  practices. 

In  an  ordinary  public  building,  there  is  a 


*  How  to  reconcile  the  use  of  the  lodge  as  a 
dining-room  with  the  purity  of  air  necessary  to 
the  reception  of  oompany  m  the  chapel  ?  By 
making  the  Satuiday^s  dinner  the  Uat  meal,  de- 
dicating to  vencihtion  the  whole  interval  between 
that  period  and  the  commeocement  of  divine  ser- 
vice  m  the  ensuing  day. 


use  in  having  the  communioations  jspadooa 
and  numerous :  in  a  prison,  they  ought  rather 
to  be  few  and  narrow.  Convenienee  is  the 
great  object  in  the  one  ease;  security  in  the 
other.  The  fewer,  the  easier  guarded ;  the 
narrower,  the  less  force  there  can  be  at  any 
given  point  to  oppose  to  the  commanding  and 
defensive  force  of  the  prison.  Nor  vrill  the 
sacrifice  requisite  to  be  made  of  convenience 
be  found  so  great  as  might  be  imagined.  In 
an  ordinary  public  building,  persons  have  oo- 
caaion  to  pass  in  indeterminate  nnmbers  at  a 
time,  and  the  same  person  frequently.  In  a 
well-contrived  and  well-regulated  prison,  at 
least  in  a  prison  upon  this  construction,  the 
persons  who  are  to  pass,  and  the  times  at 
which  they  have  occasion  to  pass,  are  all  fore- 
known and  registered.  Sacrifice,  did  I  say  ? 
The  reader  has  already  seen  much  conveni- 
ence gained,  and  I  hope  he  will  see  scarce  any 
sacrificed. 

The  objects  that  required  to  be  attended 
to,  in  planning  a  system  of  eommunicatioiis 
for  an  establishment  of  this  kind,  were— - 

1.  The  ends  to  be  kept  in  view  in  the  con- 
trivance; 2.  The  places  to  uid  from  which 
communications  were  to  be  contrived;  3.  The 
persons  and  things  for  which  the  oonunuDi- 
cations  might  be  wanted. 

The  ends  to  be  kept  in  view  with  regard 
to  the  prisoners,  are  principally  four: — 

1.  Uninterrupted  exposure  to  invisible  in<- 
spection. 

2.  Inability  to  attack  the  keeper,  or  do 
other  mischief. 

3.  Separation  of  the  sexes,  if  both  ive  tiW' 
eluded  in  one  building. 

4.  Prevention  of  converse  with  prisoners 
of  other  cells,  at  times  of  passing  to  and  fro. 

The  places  in  question  are — 1 .  The  cellsi 

2.  The  inspection-galleries;  3.  The  inspec- 
tor's lodge;  4.  The  chapel;  5.  The  ware^ 
rooms;  6.  Tliefire-plaoes;  7.  The  yards. 

The  persons  in  question  are — 1.  The  prir 
soners;  2.  The  keepers;  3.  Visitors  to  the 
head-keeper  and  other  officers,  on  business  or 
curiosity;  4.  Visitors  to  the  chapel. 

The  Mti^f  in  question  may  be  reduced  te 
the  head  of-~I.  Kadiiiies;  2.  Matenusls  fi»r 
work;  3,  Finished  work;  4.  Provisions. 


SECTION  X. 

COMMUNICATIONS. 

Prisoners  Staircases. 

Staircases  for  the  prisoners  are  of  course 
requisite  from  the  bottom  to  the  top  of  that 
part  of  the  building  which  they  are  to  inhabit : 
from  the  sunk  story  below  the  oeUs,  to  the 
upper  story  of  the  cells. 

I  make  two  sets  of  staircases,  and  but  two 
— I  put  them  into  the  dead-part — I  place 
them  in  storiea  out  over  another,  and  not,  a» 
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I  onoe  proposed  to  me,  winding  all  over 
th^  building —  I  place  them  in  a  line  within 
the  inner  bounda^  or  back  front  of  the  cells, 
yet  not  extending  so  fiu*  the  other  way,  as  to 
the  exterior  boundary  or  fore  front —  I  make 
them  of  iron  bars — I  make  the  flight  of  steps 
ran  in  a  direction  parallel,  and  not  at  right 
angles,  to  the  cell-galleries  and  inspection- 
gaUeries — I  give  them  pulley-doors  with  warn- 
ing-bells where  they  open  into  the  galleries — 
I  carry  them  down  to  the  sunk  story  below 
the  cdls — I  make  them  at  the  utmost  not 
wider  than  the  galleries. 

1.  I  make  two  of  them,  partly  to  shorten 
in  some  degree  the  passage  to  each,  but  prin- 
cipally to  provide  for  the  separation  of  the 
aexes,  if  both  are  received  into  one  building, 
as  in  a  building  of  this  kind  they  might  be 
without  inconvenience.* 

2.  I  make  no  more  than  two.  In  a  building 
for  ordinary  uses  this  number  might  be  scanty ; 
it  18  not  so  in  such  an  one  as  the  present. 
The  occasions  on  which  they  will  be  wanted 
are  few;  they  may  be  all  known  and  num- 
bered.! 


*  See  the  Section  on  the  Separation  of  the 
Sexes, 

-f- 1.  For  meals  they  wiD  not  be  wanted.  The 
provision  is  hoisted  ixp  to  the  cells  in  tnys  or 
oasketB,  by  cranes,  one  on  each  side  — a  tray  for 
ea^  story  of  cells.  In  each  story,  one  or  two 
prisoners  distribute  the  contents  among  the  cells. 
Two  double  cells  being  taken  off  by  the  desd- 
nait,  nine  remain  on  each  side,  with  an  odd  one 
in  the  middle :  this  makes,  at  two  prisoners  to  a 
cell^  to  each  story  20  messes  to  be  hoisted  up  on 
each  side ;  at  three  prisoners  to  a  cell,  SO. 

There  remains  only  airing-times  as  fkr  as  the 
prisoners  are  concerned.  On  week  days,  I  air 
them  by  walking  in  a  wheel  without  doora,  [See 
the  Seraon  on  Mring,'\  Airing  times  occur  for 
each  prisoner  but  twice  in  the  twenty-four  hours. 
Were  it  much  oftener,  the  time  employed  in  de- 
scending and  reascendmg  would  notbe  altogether 
lost;  it  would  ^  in  part  of  exerdse<--a  necessary 
article  of  regimen  Tor  sedentary  employments, 
wliicby  cotortf  forlftttf,  I  prefer,  nir  reasons  here- 
inafter given. — [See  Section  on  EmpioymetUe], 

Inspectors,  keepers  aa  such,  have  scarce  any 
occasion  to  enter  the  cdU.  Stationed  not  mote 
than  twen^-fivefeet  from  the  most  distant  part  of 
a  cell,  and  from  the  nearest  not  more  than  eleven, 
nothing  but  the  occasion  of  taking  a  minute  ex- 
amioation  of  some  small  object  can  summon 
them  thither.  Once  a-day  at  most  will  be  amply 
sufficient.  The  prisoners  they  let  in  and  out  of 
their  cells,  without  quitting  their  own  station,  in 
manner  hereafter  described  They  have,  besides, 
for  their  separate  use,  if  necessary,  the  lodce 
staircase  Ibr  their  lowest  floor,  and  the  company^s 
staircases  for  the  two  floors  above  it 

For  taskmasters  as  such,  the  occasion  to  use 
these  staircases  is  but  little  more  frequent. 
Their  business  lies  in  the  ceUs :  all  day  long, 
nnless  it  be  at  meal-time,  they  will  be  in  one  or 
ether  of  the  cells.  Raw  materials  may  be  dis- 
tributed, and  finished  work  collected,  at  stated 
ndoda,  in  the  same  manner  as  the  provisions. 
This  operation  may  be  directed  by  the  inspecton, 
without  stirring  from  their  galleries.    If  a  task- 


3.  I  place  the  staircases  of  different  stories 
in  one  pile,  one  over  another,  not  in  a  spiral 
running  round  the  building.  In  the  latter 
case,  the  prisoners  on  each  side  would  in  their 
ascent  and  descent  pass  each  of  them  by  the 
cells  of  an  the  floors  below  his  own.  But 
such  a  perambulation  would  but  ill  accord 
with  that  plan  of  seclusion,  which,  from  the 
mitigation  given  to  it,  may  and  ought  to  be 
adhered  to  with  the  greater  strictness.  On 
the  plan  here  preferred,  the  perambulation, 
and  thence  the  opportunity  of  converse,  is 
reduced  to  its  least  limits.  { 

4.  I  place  them  in  the  dead-part — 1.  Be- 
cause by  that  means  I  do  not  make  sacrifice 
of  any  of  the  cells ;  2.  Because  I  thereby 
bring  them  within  n-ach  of  the  governor,  or 
sub-governor,  or  both,  in  such  manner,  that 
those  officers  may  give  an  eye  that  way,  with- 
out quitting  for  the  purpose  the  projecting 
front,  in  which  will  be  the  principal  abode  of 
the  one,  and  the  occasioniu  business  of  the 
other. 

5.  I  phice  thetik  within  the  interior  boun- 
dary or  back  front  of  the  cells,  and  conse- 
quently within  the  line  of  the  cell-galleries. 
This  I  do,  that  the  width  of  the  cell-galleries 
in  that  part  may  afford  sufficient  landing-place, 
as  well  for  a  prisoner  when  he  has  opened  the 
door  leading  to  the  staircase  from  the  cell- 
gallery,  as  to  an  inspector  in  his  way  to  the 
prisoners*  staircase  from  the  inspection-gal* 
lery,  of  which  a  little  further  on. 

6.  Instead  of  carrying  them  home  to  a  line 
with  the  fore  front  or  exterior  boundary  of 
the  celb,  so  as  to  occupy  the  whole  depth, 
I  make  tiiem  fell  short  of  that  line  by  a  few 
feet — say  four  feet,  exclusive  of  the  thickness 
of  the  wall,  and  the  apertures,  corresponding 
to  windows,  that  may  be  made  in  that  thick- 
nesis.  In  the  space  thus  reserved,  I  put  water- 
closets,  at  least  for  the  governor's  house  on 
his  side ;  more  especially  on  his  groundpfloor. 


master,  aa  such,  hx>ks  to  it,  it  will  be  without 
going  oaekwards  and  forwards  on  purpose,  once 
upon  his  entrance  upon  his  business,  and  once 
upon  his  leaving  it 

With  prisoners  who  work  at  trades  thej;  have 
been  bred  to,  taskmasters  will  have  nothing  to 
do.  In  many  instances,  instruction  may  be  con- 
veyed from  the  inspection-g|aUerv ;  and  so  far 
there  are  no  taskmasters  distinct  from  keepers. 

In  ordinary  prisons,  it  reauires  resolution  to  be 
a  keeper — a  quality  in  whiai  men  who  have  been 
bred  to  sedentary  trades  are  liable  to  be  deficient. 
But  in  a  prison  where  a  keeper  never  need  see  a 
prisoner  without  either  a  wall,  or  a  grating,  or 
a  space  of  seven  feet  between  them,  the  most 
arrant  coward  need  not  fear  being  a  keeper;  cou4 
rase  is  almost  a  superfluous  virtue. 

7  The  prisoners  of  a  cell  nearest  the  staircase 
have  no  cells  at  all  to  pass  by :  those  of  a  cell 
the  most  remote,  but  nine.  Their  instructions 
are — not  to  stop  or  speak  as  they  pass :  and  for 
the  observance  of  that  rule,  effectual  securi^  is 
provided,  as  will  be  seen  under  the  head  cXAir* 
iff^,  as  also  a  little  below* 


Digitized  by 


Google 


SB 


PANOPTICON;  POSTSCRIPT,  PART  L 


[Skt.  XL 


fn  this  recess  ne  commands,  withoat  being 
seen,  a  view  of  the  staircase^  by  which  means 
he  is  necessarify  obliged,  as  well  as  without 
trouble  enabled,  to  give  a  look  into  the  pri- 
son once  a-day  at  least,  at  uncertain  and  un- 
expected tiroes.  The  ground-floor  is  more 
peculiarly  adapted  to  this  purpose,  since  firom 
that  station  his  chance  of  getting  a  sight  of 
the  prisoners,  as  they  ascend  and  descend, 
extends  to  the  inhabitants  of  every  story  of 
cells  in  the  semicircle  on  that  side :  whereas 
on  a  superior  story  the  chance  would  not 
extend  to  such  of  the  prisoners,  whose  cells 
were  situated  in  any  inferior  one. 

7.  The  staircases  are  of  iron  bars,  and  not 
of  brick  or  stone — 1.  That  they  may  be  the 
more  airy ;  2.  That  one  part  may  intercept 
the  light  from  another  as  little  as  possible ; 
S.  That  the  prisoners,  as  they  go  up  and  down, 
may  be  exposed  as  much  as  possible  to  view 
from  the  inspection-galleries  in  that  quarter. 

8.  It  is  also  for  the  latter  reason  that  the 
flights  of  steps  run  parallel  to  the  inspection- 
giJleries.  Had  their  course  been  at  right 
angles  to  those  galleries,  the  stairs  being  in- 
terposed, between  the  prisoners  in  their  ascent 
or  descent  and  the  inspector's  eye,  would  have 
screened  them  from  his  view. 

9.  The  use  of  ttie  pulley-doors,  which,  on 
opening,  ring  warning  bells,  is  to  give  notice 
of  the  approach  of  a  prisoner,  upon  an  occa- 
sion mentioned  elsewhere,  to  the  inspector, 
who,  by  that  means,  is  sununoned  to  let  him 
into  his  cell,  and  in  the  mean  time  to  have 
an  eye  upon  his  motions. 

10.  I  place  the  doors,  as  in  a  protracted 
partition,  crossing  the  oeH-gallery  at  that  part 
on  its  whole  width,  and  consequently  termi- 
nating in  a  line  with  the  balustrade ;  the  door 
being  hung  on  at  the  side  nearest  to  the  cells, 
and  opening  from  the  landing-place,  behind 
which  runs  the  staircase  upon  the  cell-gallery, 
and  not  from  the  cell-gallery  vpon  the  land- 
ing-place. In  this  way,  partly  by  the  wall, 
partly  by  the  mode  of  opening,  the  view  b 
pretty  effectually  cut  off,  as  between  the  pri- 
soners on  the  staircase  and  those  within  the 
cells.* 

11.  In  making  the  staircases  at  all  wider 
than  the  galleries,  there  would  be  no  use : — 
1.  There  can  never  be  any  occasion  for  con- 
veying by  the  former  anything  that  cannot 
pass  dong  the  latter.  2.  There  is  not  even 
so  much  occasion  for  width  in  the  staircase 
as  in  the  galleries,  since  anything  that  could 
not  be  conveyed  by  the  staircases  might  be 
hoisted  up  into  the  galleries  by  the  crane. 
8.  Anything  that  required  greater  width, 
wight  be  conveyed,  either  by  the  lodge  stair- 
case or  through  the  central  aperture,  to  the 


*  If  it  were  worth  while,  the  view  might  be 
■tiQ  more  completely  cut  off,  by  adding  another 
door  parallel  to  the  former,  opening  upon  the 
landing-place. 


inspection-gallery  on  that  floor,  and  to  tite 
two  higher  floors  by  the  chapel- visitors*  stair- 
cases, —  of  which  presently. 

SECTION  XL 

COMMUNICATIONS — INSPECTOaS  BTJkJMCASBa* 

As  to  the  keepers,  inspectors,  or  taskmas- 
ters, there  are  three  sets  of  staircases,  of 
which  they  may  have  the  use.  The  two  first 
are  the  two  sets  of  prisoners*  staircases  juat 
mentioned :  the  other  set  is  that  composed 
of  the  lodge  staircase  on  the  lower  floor  of 
the  inspection-tower,  and  the  chapel-visitor»' 
staircases  in  the  two  upper  ones. 

In  addition,  however,  to  the  prisoners'  stair- 
cases,  there  will  be  required  for  the  inspec- 
tors, from  their  galleries,  short  passages  or 
staircases  of  communication,  traversing  the 
intermediate  area.  These  I  call  the  trover*' 
ing  or  inspectors*  staircases. 

To  make  the  inspector's  staircase,  I  proceed 
in  this  manner.  At  the  side  of  the  landing- 
place  opposite  to  that  in  which  I  have  plac^ 
the  door,  I  carry  the  cellular  partition- wall 
all  the  way  up,  not  only  across  the  region  of 
the  cell-galleries,  but  also  across  the  inter- 
mediate area,  so  as  to  join  the  inspection-gal- 
lery. By  this  means,  a  solid  opaque  back  is 
given  to  these  staircases  in  every  story ;  and 
a  complete  separation  is  made  between  the 
several  piles  of  cells  with  their  staircases,  and 
the  remainder  of  the  dead-part.  Parallel  to 
this,  and  between  this  and  the  pile  of  stair- 
case-doors, at  the  distance  of  about  four  feet, 
I  place  a  diin  partition  all  the  way  up,  with 
blinded  spying-holes  running  in  the  line  level 
with  the  inspector's  eye. 

Between  the  two,  run  two  narrow  flights 
of  steps,  no  more  than  abcmt  two  feet  wide 
each :  by  that  which  is  nearest  the  thick  par- 
tition, tiie  inspector  descends  to  that  part  of 
the  prisoners*  staircase  whidi  is  upon  a  level 
with  the  inferior  one  of  his  two  stories  of 
cells;  by  the  other,  he  ascends  to  that  whida 
is  upon  a  level  with  the  superior  one:  or  vice 
versd.  Each  flight  of  steps,  upon  its  gaining 
the  landing-place,  is  crossed  by  a  grated  door 
9f  equal  width,  made  in  the  grating  which 
on  that  site  forms  a  boundary  to  the  landing- 
place  from  top  to  bottom,  and  opening  upon 
the  landing-place.  This  door,  which  is  kept 
constantly  locked,  the  key  being  in  the  cus- 
tody of  the  ii^spector,  serves,  when  shut,  to 
keep  the  prisoners  from  straggling  out  of  thei* 
staircase  over  the  inspector's  staircases,  to 
pry  into  the  inspection-galleries.  Being  of 
open  work,  it  affords  the  prisoners  in  their 
sturcase  a  sight,  it  is  true,  of  an  inspector 
when  crossing  over  to  them  on  his  staircase. 
But  this  transient  exposure  is  no  derogatian 
to  his  omnipresence.  To  all  who  see  him« 
he  is  present ;  nor  is  he  absent  with  repffd 
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.to  those  who  do  not  see  him ;  rince  from  his 
not  bein^  present  where  they  csn  gee  liim, 
vis.  on  hts  staircase,  it  does  not  follow  but. 
that  he  may  be  present  «t  some  other  part  of 
bis  station,  from  whence  he  may  be  viewing 
him,  wbaHe  he  is  himgelf  invisible. 

It  is  needless  to  dwell  very  particularly  on 
the  apertures  which  for  the  sake  of  ventila- 
tion may  be  made  here  and  there  in  both 
these  traversing  partitions,  as  likewise  in  the 
interior  transverse  boundary  of  the  staircase, 
from  whence  the  thicker  of  those  partitions 
is  continued:  the  use  of  them  is  to  give  room 
for  currents  of  air  to  pass  in  a  horizontal  di- 
rection, as  well  as  in  the  perpendicular  one. 

Those  which  might  be  accessible  to  the 
prisoners,  viz.  those  made  in  the  partition* 
wall  of  the  prisoners*  staircase,  are  m  dimen- 
sions not  big  enough  to  give  passage  to  the 
body  of  a  man  or  boy :  situated  out  of  the 
reach  of  the  prisoners,  they  are  closed  by 
opening  or  sliding  windows  or  shutters,  ca- 
pable of  being  opened  and  shut  by  a  pole,  to 
which  the  inspector  has  access,  and  the  pri- 
( i>ot  without  his  leave. 


SECTION  XIL 

8TAIBCA8B  FOE  CHAPBL  VISfTORS,  AND  FOE 
TBB  OFFICBES'  APABTMBKT8. 

To  the  staircase  for  company  resorting  to 
the  chapel,  I  allot  the  middle  one  of  the  five 
pfles  of  cells  in  the  dead-part.  Of  the  lower- 
most of  these  half,  the  height  is  occupied 
by  the  upper  part  of  the  diametrical  passage 
through  the  sunk  story.  The  passage  to  this 
staircase,  twenty  feet  in  length,  taking  Uiat 
for  the  depth  of  the  projecting  front,  wiU  be 
right  over  the  above-mentioned  diametrical 
one.  To  reach  this  elevation,  there  will  be 
an  ascent  of  4(  from  the  ground,  to  be  per- 
formed by  seven  or  eight  steps.*  To  l^ht 
it,  which  can  only  be  done  from  above,  Avill 
require  the  sacrifice  of  the  centre  one  of  the 
five  uppermost  cells,  the  four  others  of  which 
are  destined  for  the  infirmary.  The  reasons 
for  using  iron  not  applying  here,  I  make  this 
staircase  of  stone.  Being  m  use  only  on  Sun- 
days for  promiscuous  company,  and  then  for 
no  more  than  four  or  five  hours  of  that  day, 
it  may  serve  for  the  officers*  apartment  on 
each  side :  on  which  account,  the  expense  of 
stone  need  the  less  be  grudged. 

By  two  passages,  one  over  another,  and 
crossing  the  intermediate  area,  it  will  dis- 
tribute the  different  companies  to  their  re- 

*  This  inequality  is  owing  to  the  want  of 
coincidence  between  the  stories  of  the  inspection- 
tower,  and  chose  of  the  surrounding  cellular  part 
— an  irregularity  jnoduced  by  the  contrivance  of 
allowing  two  stones  of  the  part 'to  be  inspected, 
fo  each  story  of  the  part  from  whence  the  mspec- 
tion  is  to  be  performed. 


spective  seats  throogh  the  channel  of  the 
inspection-series.  Of  these  passages,  the 
lower  one  is  upon  a  level  with  the  area  of 
the  chapel;  the  upper  one,  upon  a  level  with 
the  uppermost  inspection-gaUery.  The  area 
of  the  chapel  being  4^  feet  below  the  level 
of  the  middlemost  inspection-gallery  behind 
it,  the  passage  divides  itself  into  three.  The 
central  part  reaches  the  chapel-area  without 
change  of  level,  by  a  trench  cut  through  the 
inspection-gallery  to  that  depth:  on  eadi  ride 
of  it  is  a  flight  of  steps,  seven  or  eight  io 
number,  by  which  such  of  the  company  as 
propose  to  rit  in  the  lowermost  of  the  two 
chapel-galleries  will  be  conveyed  through  the 
inspection-gaHery  of  that  story  to  that  de- 
vation.  The  uppermost  passage,  having  no 
area  to  lead  to,  will  be  uniformly  on  an  ele- 
vation with  the  inspection-gallery  and  duq)el» 
gallery,  to  which  alone  it  leads.  The  in- 
spection-galleries, encircling  all  round  the 
diapel-gidleries  to  which  they  are  respec- 
tively attached,  will  discharge  the  company 
through  doors  made  in  any  number  of  places 
that  convenience  may  point  out.  The  com* 
pany  who  go  to  the  area  of  the  diapel  will 
have  an  ascent  of  13^  feet  to  make,  to  remch 
their  destination;  those  who  go  to  the  lower 
gallery,  18  feet;  those  who  go  to  the  upper» 
36  feet. 

With  the  company's  staircase  and  the  pas- 
sages attached  to  it,  it  may  be  objected  tha( 
the  prisoners'  galleries  and  staircases  possess 
an  indirect  communication.  But  so  must 
every  part  of  every  prison,  with  every  other, 
and  with  the  eiit.  In  the  present  instance, 
this  communication  is  not  such  as  can  be  pro- 
ductive of  the  smallest  inconvenience,  either 
m  the  way  of  danger  of  escape,  or  in  the  way 
of  offensive  vicinity  with  regard  to  the  com- 
pany. To  make  use  of  the  company's  gal- 
leries in  the  way  of  escape,  prisoners  must 
first  have  forced  their  way  into  one  of  the 
inspection-galleries.  How  is  this  to  be  ef- 
fected? And  at  night,  should  they,  after 
having  forced  the  grating  of  their  cells,  at* 
tempt  to  force  the  door  that  opens  from  their 
staircase  into  the  inspection-gallery,  there 
they  find  the  inspector,  whose  bed  is  stationed 
dose  to  that  door,  that  he  may  be  in  constant 
readiness  to  receive  them.  As  to  vicinity, 
the  nearest  part  of  the  prisoners*  staircases 
will  be  at  twelve  feet  distance;  nor  will  they 
be  any  of  them  on  any  part  of  those  staircases 
at  the  time :  the  doors  that  open  into  them 
from  the  cell-galleries  will  then  be  locked. 
As  to  view,  the  prisoner's  staircases  are  in- 
deed open ;  but  this  only  in  front,  and  the 
company's  staircases  and  passages  are  closed : 
nor  will  they  see  anything  of  the  prisoners, 
till,  from  their  seats  in  the  chapel,  they  be- 
hold them  at  a  distance  on  the  other  side  of 
the  intermediate  area,  ranged  iti  order  in 
their  cells. 
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SECTION  XIII. 

CEI.L-GALLERU8. 

Under  the  name  of  galleries  have  been  men- 
tioned—  1.  The  prisoners',  or  cell-galleries; 
2.  The  inspection-galleries;  3.  The  chapel- 
galleries.  It  is  only  the  first  that  come  under 
die  head  of  cammunicafions.  The  two  others 
have  been  spoken  of  already. 

Of  the  cell-galleries  little  need  be  said. 
Attached  to  the  several  stories  of  cells,  they 
bang  over  one  another,  and  over  the  grated 
passage,  which  but  for  its  grating  would  form 
a  part  of  the  intermediate  area.  I  give  them 
four  feet  in  width,  with  balustrades  of  about 
3^  feet  high.  These  fences  should  in  height 
be  of  more  than  half  that  of  a  man,  not  only 
to  prevent  his  falling  over  unawares,  but  lest 
a  desperate  prisoner  should,  by  a  mere  push, 
have  it  in  his  power  to  throw  over  a  keeper 
or  fellow-prisoner :  more  than  the  height  ne- 
cessary to  afford  that  securitv  is  superfluous, 
and  it  tends  to  reduce  the  size  of  the  pack- 
ages capable  of  being  hoisted  up  from  the  in- 
termediate area  into  the  cells. 

I  make  them  of  bars  rather  than  solid  work, 
for  the  sake  of  ventilation,  and  of  iron  rather 
than  wood,  for  the  sake  of  strength  and  dura- 
bility. 

Underneath  the  galleries  runs  the  passage 
called  the  grated  passage,  of  the  same  width 
with  those  galleries,  but  on  a  level  Math  the 
intermediate  area  below,  from  which  it  is 
separated  by  a  grating  also  of  iron,  and  reach- 
ing from  within  the  thickness  of  a  man  (or 
rather  of  a  boy)  of  the  floor  i)f  that  area,  to 
within  the  same  thickness  of  the  under  sur- 
face of  the  lowermost  cell-gallery  under  which 
it  runs.  Into  this  the  prisoners  are  received 
upon  their  landing  from  the  lowest  staircase, 
instead  of  being  turned  loose  Into  the  inter- 
mediate area,  where  they  would  have  unli- 
mited  access  to  the  under- warehouses,  and  by 
introducing  themselves  immediately  under  the 
inspection -galleries,  station  themselves  out 
of  the  reach  of  the  inspector's  eye. 

Through  this  grated  passage  there  must  be 
doors,  which  may  be  of  the  same  materials,  to 
give  access  to  servants,  or  prisoners  employed 
as  lervants,  to  the  fireplaces,  and  other  ofllces 
under  the  cells.  On  each  side  of  the  diame- 
trical passage  there  must  be  at  least  one  pair 
of  such  doors,  and  there  may  be  any  greater 
number  that  convenience  may  require. 

The  form  of  the  balustrades  is  not  alto- 
gether a  matter  of  indifference.  On  account 
of  cheapness  and  transparency,  the  upright 
bars  should  be  as  few  and  as  slender  as  the 
regard  due  to  strength  will  allow.  On  account 
of  safe  custody,  the  form  should  be  such,  in 
every  part,  as  to  preclude  a  prisoner  from 
taking  a  spring  from  tiiem,  so  as  to  jump  up- 
on the  roof  of  my  of  the  inspection-galleries 


which,  in  a  horixontal  line,  will  in  the  nentH 
part  be  at  not  more  than  eight  feet  distanee. 
On  this  account,  the  upright  bars,  instead  of 
finding  separate  horizontal  bars  at  bottom  to 
meet  them  and  afford  iliem  support  in  a  line 
exactly  under  them,  are  inflected  towards  the 
bottom;  and  the  perpendicular  part  and  the 
horizontal  being  both  in  one  piece,  the  former 
receives  sufficient  support  from  the  latter, 
and  the  first  transverse  piece  that  presents 
itself  capable  of  affording  a  man  a  treading 
place  to  spring  from,  runs  two  or  three  inches 
within  a  perpendicular  let  fidl  firom  the  raiL 
Prevented  in  this  way  from  rising  to  an  up- 
right posture  by  the  overhanging  ndl,  it  woold 
be  impossible  for  the  most  active  jumper  to 
take  the  smallest  spring;  he  would  tumble 
directly  down  like  a  dead-weight.  Such  a 
configuration  may  often  be  seen  in  balconies^ 
though  given  without  any  such  view.  On 
the  same  account,  the  raH,  instead  of  being 
flat,  should  be  brought  to  an  edge,  in  sudh 
manner  that  the  section  of  it  sludl  exhibit  a 
triangle,  dther  equal-legged  or  right-angled; 
and  if  right-angled,  with  the  right  angle 
within  side,  so  t£at  the  side  opposite  the  ri^t 
angle  may  form  a  slope  too  steep  to  spring 
from. 

These  precautions,  which  would  neither  ^f 
them  cost  any  thing,  seem  abundantly  suflS- 
cient :  if  not,  there  are  a  variety  of  ways  in 
which  the  deficiency  might  be  effectually 
made  up;  though  perhaps  not  without  tome 
little  inconvenience  or  expense.* 


SECTION  XIV. 

DOORS. 

The  only  ones  that  need  any  very  particular 
notice  are  the  folding-doors  that  form  the 
grating  to  the  ceUs.  These  folding-doora 
open  outwards:  1.  Because  by  this  means 
they  may  be  made  so  as,  when  unlocked,  to 
lift  off  the  hinges,  in  order  to  give  admittanee 
to  machines  and  bulky  packages ;  and  this,  as 
I  am  assured  by  my  prcfessional  guide,  with* 
out  prejudice  to  the  security  they  afford :  2. 
Because  the  opening  of  them  inwards  would 
be  productive  of  continual  embarrassmenti 
unless  within  eadi  cell  a  space,  equal  to  that 
required  for  one  of  the  leaves  to  turn  in,  were 
left  vacant  and  of  no  use.  The  two  leaves 
I  mace  unequal :  the  lesser  something  less 
than  4  feet,  the  width  of  the  gallery ;  the 
larger  will  of  course  take  the  rest  of  the  space, 
viz.  about  6  feet.    The  lesser  is  the  only  one 


*  For  instance,  to  crown  the  rail  with  spikes, 
which  should  be  sharp  and  slender;  or  to  lee 
fall,  from  the  bottom  of  the  balcony  above,  a 
row  of  bars  prt^ecting  in  such  a  manner  aa  to 
render  it  impoaaible  for  man  or  boy  to  stand 
upon  the  rail,  in  a  posture  sufficiently  near  to  an 
upright  one  to  enable  him  to  take  a  spring. 
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I  design  to  open  on  ordinary  occasions :  were 
it  eqnal  to  Uie  othec,  that  is,  were  it  about  d 
feet,  its  excess  of  lei^fth,  when  open,  beyond 
4  fiset  (the  width  of  the  gallery  into  which  it 
opens)  would  prevent  its  opening  to  an  angle 
ao  gieai  aa  a  right  angle ;  whereby  the  passage 
it  woidd  afford  to  balky  packages  would  be 
propartionally  narrowed. 

As  to  /ocAf,  those  contrived  by  the  Rev. 
Mr.  Ferryman,  for  the  late  Mr.  Blackburn,  and 
by  faiin  made  use  of  in  the  construction  of  the 
Gloucester  gaol,  I  trust  to,  upon  the  report 
4if  that  ingenious  ardiitect,  as  incapable  of 
beiQg  picked :  aa  such,  if  they  are  not  dearer 
^an  ordinary  ones  in  a  proportion  worth  re- 
garding, they  will  of  course  demand  the  pre- 
ference. But  the  inspection  principle,  with- 
out detracting  anything  from  the  iugenuity 
of  the  invention,  takes  much  from  the  neces- 
sity of  that  and  many  other  prison  contri- 
vances. For  in  a  Ptoopticon,  what  can  be 
the  necessity  of  curious  locks  ?  what  are  the 
prisoners  to  pick  them  with  ?  by  what  means 
are  they  to  come  at  any  sort  of  pick-lo<^ 
tools,  or  any  other  forbidden  implements? 
j^nd  supposing  the  lo<^  of  these  doors  picked, 
and  the  locks  of  more  than  one  other  set  of 
doors  besides,  what  is  the  operator  the  better 
for  it?  Lock-pidJng  is  an  operation  tJiat 
ffeqoires  time  and  experiment,  and  liberty  to 
work  at  it  unobserved.  What  prisoner  picks 
locks  before  a  keeper's  foce  ? 

An  appendage  which  will  have  its  use  in 
the  instance  of  every  door  to  whidi  the  pri- 
aoaers  have  access,  is  a  waming^bell  attadied 
to  it  in  such  a  manner  as  to  ring  of  itself  upon 
every  opening  of  the  door.  The  door  should 
likewise  be  made  to  shut  to  of  itself,  for  in- 
stance, by  the  common  contrivance  of  a  weight 
with  a  line  passing  over  a  pulley.  By  the 
former  of  these  implements,  the  attention  of 
the  inspector  is  drawn  upon  the  prisoner ;  by 
the  latter,  the  prisoners  are  prevented  from 
venderiBg  the  bell  useless  by  leaving  the  door 
OIWB  by  design  or  negligence. 


SECTION  XV. 

DIAMETRICAL  PASSAGE. 

On  the  sunk  story,  right  through  the  centre 
of  the  building,  and  leading  from  the  approach 
through  the  centre  of  the  projecting  front, 
runs  the  only  thorough  passage,  called  the 
4iametrieai  pasaage.  It  serves  for  the  fol- 
lowing purposes :  — 

I.  Admitting  the  officers  of  the  house  and 
visitors  into  tibe  inspector's  lodge;  2.  Ad- 
mitting machmes  and  bulky  packages  into 
the  annular  area,  from  whence  they  may  be 
either  conveyed  into  the  store-rooms  on. 
that  floor,  or  by  pulleys  or  cranes,  hoisted  up 
ntto  the  0tore«roofns  in  the  roof  over  the 
cells. 


Lengths  of  the  Diametrical  Paesage, 
From  the  door  in  the  projecting  front, 
to  the  circumference  of  the  exterior    r 
circle  of  the  cellular  part — say    .     .    20 
From  the  circumference  of  the  great 
circle  to  the  exterior  circle  of  the  in- 
termediate area,  viz.  that  part  of  it 
over  which  run  the  cell-galleries,     .       17 
N.B — Here  it  meeto  the  light 
from  the  sky-light  that  crowns 
the  intermediate  area. 
From  the  outer  to  the  inner  drcumfo- 

rence  of  the  intermediate  area,     .     .     II 
From  the  inner  drcumforence  of  the  in- 
termediate area  to  the  circumference 
of  the  central  aperture  in  this  story,      26 
J^.B, — Here  it  again  receives  Uie 
light  in  like  manner  from  above. 
From  this  anterior  part  of  the  oircumfo- 

rence  to  the  posterior  part,      .    .    «     12 
From  the  posterior  part  of  the  drcum- 
ferenoe  o  the  central  area,  to  the  inner 
drcumforenceofthe  intermediate  area 
on  the  other  posterior  side,      ...    26 
N,S,  —  Here  it  again  receives  the . 
light. 
From  thence  to  the  interior  circle  of  the 
grated  passage  under  the  cell-galleries 
on  that  side* 7 

ll5 

Here  it  is  cut  into  three,  in  a  manner  that 

win  be  described  in  speaking  of  the  exit.   On 

the  left  hand  of  the  diametrical  passage  is  a 

Btaircaae  leading  to  the  inspector's  lodge. 

On  the  details  of  this  staircase,  with  re- 
gard to  situation,  dimensions,  and  form,  it  is 
neither  easy  nor  necessary  at  this  stage  of  the 
design  to  make  a  fixed  decision.  They  are 
left  very  much  at  large  by  the  governing 
principle,  and  convenience  on  this  head  will 
depend  in  good  measure  on  local  circum- 
stances, sudi  as  the  form  and  dimensions  of 
the  under  warehouse  against  which  the  stairs- 
case  will  abut,  and  the  form  and  dimensions 
of  the  officers'  apartments  on  that  side,  in  or 
near  the  projecting  front. 

The  form  which  in  a  general  view  appears 
most  advantageous,  is  that  of  a  straight  and 
simple  flight  of  steps  without  return  or  cur- 
vature. The  convenience  of  a  return  is,  that 
half  the  room  is  saved ;  the  inconvenience  of 
it  is,  that  the  space  a  man  has  to  traverse,  in 
order  to  reach  a  given  point,  is  augmented 
to  the  amount  of  what  would  be  the  whole 
length  of  the  staircase  if  laid  out  in  a  right 
line.  The  point,  however,  at  which  it  ter- 
minates and  opens  into  the  lodge,  should  at 
least  not  go  much  beyond  the  central  point 
of  that  apartment,  lest,  through  ignorance  or 
design,  access  should  be  gained  to  the  ]n«> 
spection-gallery,  and  thence  to  the  cells,  by 
visitors  to  whom  such  privfleges  mi^t  not  bo 
thought  fit  to  be  allowed. 
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Regillarity  would  require,  but  convenieBoe 
does  hardly,  that  on  the  right  hand  of  the 
passage  there  should  be  a  similar  staircase.* 

At  the  line  where  it  fidls  into  the  anterior 
part  of  the  central  area,  the  diametrical  pas- 
sage is  crossed  by  a  pair  of  folding-gates  of 
open  iron-work,  occupying  its  whole  width. 
These  gates  prevent  promiscuous  visitors  from 
advancing  any  fitfther,  and  straggling  either 
into  the  warehouse  on  eadi  side,  or  l^e  pos- 
terior part  of  the  intermediate  area. 
^  Before  it  reaches  this  transverse  gate,  it 
teoeives  no  side  doors  on  either  side.  Such 
doors,  if  opening  into  the  anterior  part  of  the 
intermediate  area,  would  require  porters  to 
guard  them ;  if  into  the  warehouse,  viz.  the 
apace  between  the  intermediate  and  central 
area,  they  would  render  it  less  safe  to  make 
use  of  the  labour  of  the  prisoners  in  that  part 
t>f  the  building. 

Thfe  pavement  of  the  diametridd  passage 
being  upon  a  level  with  that  of  the  annular 
area,  and  the  exterior  surfiue  of  the  crown  of 
the  arch  level  with  the  floor  of  the  lowermost 
inspection-gallery  and  that  of  the  inspection- 
lodj^,  the  height  of  this  passage  will  be  in  the 
clear  about  11  feet,  and  including  the  thick- 
ness of  the  arch,  12  feet. 

In  the  floor  of  the  lo^  the  central  aper- 
ture will  in  the  day  be  in  general  left  open, 
in  order  to  give  light  to  the  central  area.  At 
bed-time,  it  might  eitiier  be  dosed  for  warmth , 
or  left  open  for  security;  in  order  to  expose 
M  the  view  and  offensive  force  of  a  keeper 
lying  with  a  light  in  the  lodge,  any  prisoner 
or  prisoners,  who,  contrary  to  all  human  pro- 
bability, should  have  made  such  progress  in  a 
project  of  escape,  as  to  find  themselves  in  a 
situation  to  make  an  attempt  upon  the  trans- 
verse gate.f 

At  the  foot  of.  the  staircase  to  the  lodge 
might  be  a  door,  the  opening  of  which  should 
ring  a  warnintf-bell,  to  advertise  the  inspector 
t>f  the  approach  of  visitors  as  he  is  sitting  in 
his  lodge.  In  consideration  of  this  security, 
added  to  that  of  the  porter  stationed  at  the 
entrance  into  the  approach,  the  front  door, 
opening  from  the  approach  into  the  diametri- 

*  The  ligfat-hand  side  of  the  prison  being 
for  males,  requires  the  most  watching  and  the 
greatest  resort,  as  well  on  account  of  numbers  as 
of  sex.  Hence  I  make  this  side  of  the  lodge  the 
principal  one  for  the  abode  of  the  offioerB,  and 
for  the  reception  of  customers  and  other  visitors. 
It  is  therefore  on  the  other  side  that  the  nxanfor 
the  staircase  can  best  be  spared. 

f  The  cover  for  the  central  aperture  might 
be  so  constructed  as  to  form,  when  lifted  up  on 
hinges,  a  parapet,  answering  the  purpose  of  a 
balustnde,  each  quadrant  turning  upon  a  hinge 
at  the  drcumference.  There  would  only  need 
a  few  ban  to  hook  on  horiaootally,  to  complete 
the  circuit  Or^  though  the  aperture  were  cncu- 
lar«  the  cover  to  it  might  be  square.  A  central 
piece  to  lift  off,  of  4  feet  diameter  in  the  one 
oscL  or  4  feet  square  in  the  other,  would  reduce 
die  height  of  the  parapet  to  4  feet  I 


eal  passage,  need  not  be  lodced;  nor  win  any 
such  person  aa  a  turnkey,  or  porter  to  tlic 
house,  be  necessary.  At  the  foot  of  the  stair- 
case, visitors  might  be  stopped  from  proceeding 
fiuther  without  ringing  a  bell  and  obtaining 
the  assistance  of  the  inspector  in  the  lodgCp 
which  bv  the  help  of  known  contrivanoea  be 
might  afford  without  stirring  from  his  aeat. 

To  protect  the  lodge,  when  thus  thrown 
open,  from  the  cold  blasts  of  a  thorough  pas- 
sage,  it  will  probably  be  thought  neceasarv  to 
add  to  the  grated  gates  above  mentaoned,  a 
pair  of  dose  folding  doors ;  aa  likewise  a  aimi- 
lar  pair  of  doors  on  the  opposite  or  posterior 
side  of  the  central  area.  With  this  defence 
from  cold,  there  need  be  the  less  scruple  about 
stationing  a  keeper  to  sleep  in  the  lodge,  with 
the  central  aperture  open  in  the  floor. 


SECTION  XVL 

C0MMUNICATI0N8— EXIT  INTO  THE  TAXIM. 

Thb  exit  into  die  yards  is  one  of  the  nieert 
parts  of  the  anatomy  of  the  prison. 

The  diametrical  passage,  when  arrived  at 
the  anterior  circumference  of  the  ferther  side 
of  the  annular  area,  is  absorbed  by  it :  but 
recommencing  at  Uie  posterior  circumferenoe, 
is  there  cut  into  three  branches :  a  middle 
one,  beio^  a  line  of  communication  joini]^ 
without  discontinuance  the  inspectaon-gallery 
over-head  to  the  watch-hnue^  or  look-^nu, 
that  serves  for  the  inspection  of  the  yarda ; 
and  two  lateral  ones,  one  on  tJie  male,  and 
the  other  on  the  female  side.  Taking  their 
common  departure  from  the  gratiqg  of  the 
annular  grated  passage,  they  run  on  m  paial* 
lelism,  like  a  nerve,  an  artery,  and  a  vein. 

The  nerve  which  conveys  to  the  moat  dis* 
tant  extremity  of  this  artificial  body  the  alU^ 
vivifying  influence  of  the  inspection  principle 

— the  line  of  oommunioation,  I  mean at  its 

origin  in  the  inspection-gallery,  preserves  ita 
level  for  some  space ;  that  is,  so  long  aa  it 
hangs  over  the  intermediate  area,  and  till  it 
reaches  the  region  of  the  cell-gallery.  While 
it  does  so,  I  call  it  the  iMtpeetor*9  bridge :  and, 
to  dbUnguish  it  from  a  similar  pass  on  the 
outside  of  the  building,  the  intpedor^e  itmer 
bridge.  At  that  line,  in  order  to  fell  within 
the  width  of  the  grated  passage,  and  get  from 
thence  into  the  arch  that  leads  to  the  outside 
of  the  building,  it  makes  a  sudden  drop-f 
Four  feet  being  the  whole  width,  two  of  then 
are  allowed  to  form  the  slope  at  the  descent,  - 


•(  Of  the  making  this  sudden  drop^  instead  of 
giving  the  line  of  communication  in  that  part  a 
rundar  descent,  commenditf  at  the  inspectioo- 
gaUery,  oneressonis,  that  it  may  not  falodc  up 
the  intennediate  area,  and  obsimct  the  introduo* 
tion  of  bttUgr  packages  from  the  diametrical  pas. 
sage.  Another  use  is.  the  fordng  the  inspector 
to  take  a  view,  in  his  descent,  of  toe  diametxieal 
passage  and  the  wardionses  on  each  side,  as  will 
be  seen ' 


I  presently. 
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the  other  two  are  allotted  to  give  room  Ibr 
the  inspector  at  the  instant  after  his  landing, 
and  bdbre  any  part  of  his  body  ia  within  the 
arch.*  The  space  occupied  by  the  first  two 
cf  these  four  feet  I  caU  the  in^pector*$  drop : 
that  occupied  by  the  other  two,  the  in8pector*$ 
landmg-plaee.  Under  the  lowermost  story 
of  the  prisoner's  cells,  all  round,  runs  a  sunk 
story  of  ceDs,  composed  of  arches  of  the  same 
width  and  depth,  but  wanting  a  foot  and  a 
ludf  of  the  height  of  those  which  compose 
the  cells.  That  part  of  the  line  of  communi- 
cation which  runs  through  and  occupies  one  of 
these  subterraneous  arches,  I  call  the  straits. 
The  whole  width  I  divide  into  three  passages : 
the  middle  one,  being  a  continuation  of  the 
tepector's  landing  place,  I  call  the  inspector's 
airaits.  The  two  others,  one  on  each  side 
of  the  inspector's  straits,  receive  the  prison- 
ers, and  conduct  them  through  the  arch  from 
the  grated  passage :  these  I  odl  ^e  prisoners 
straits.  The  floor  of  the  inspector's  straits 
I  make  as  much  higher  as  the  height  of  the 
arch  will  admit,  above  the  floor  of  die  prison- 
er's straits  on  each  side :  the  reason  is,  that 
he  may  have  the  more  commanding  view  of 
them,  as  he  and  they  go  out  together.  As  a 
iuther  help,  their  floor  may  drop  a  step  just 
before  their  arrival  at  this  pass ;  and  from 
thence  it  may  sink  a  little  forther  by  a  very 
gentle  slope  zf  and  the  advantue  would  be 
faicreased  by  giving  an  arched  form  to  the 
partition  en  the  side  of  the  prisoners  on  either 
hand,  the  curve  bending/rom  his  side  towards 
theirs.  In  this  way,  the  advantage  given  him 
may  amomit  to  about  14  inches,  a  superiority 
which,  taking  into  account  the  differences  of 
height  between  man  and  man,  seems  to  be 
aa  much  as  can  be  requisite.  This  superiority 
will  be  thus  made  out :  — 
Distance  from  the  floor  of  the  cell 
above  (thinness  of  the  arch  in- 
duded)  to  the  floor  of  the  grated  f.  nv. 
passage  beneath,  .....  7  6 
Fall  of  the  latter  floor  by  a  step,  .  0  10 
Total  depth  of  the  floor  on  which  the 

prisoners  tread,  bdow  the  floor  of 

the  cell  above, 8    4 

Thickness  of  the  above  arch,  ...   1    0 
Space  allowed  in  height  for  the  inspec- 
tor's passage, 6    1 

Distance  of  the  platform  he  vrolks 

upon  below  the  floor  overhead,     .  7     1 
Distance  of  the  floor  the  prisoners 

•  walk  upon  below  the  same  level, 

aa  before 8    4 

Substraet  the  inspector's  distance,    .   7    1 

Remains  the  height  of  the  inspector's 

foot  above  that  of  the  prisoners,  .   1    2 


*  Two  feet  is  no  great  thickness :  but  a  man 
of  greater  corpulency  is  certainly  not  fit  to  bear 
an  executive  part  in  the  government  of  a  prison. 
.  -f  This  sk^  would  luive  the  farther  use  of 
facilitating  the  carryinir  off  the  water  employed 
in  vashing  the  ir 


In  point  of  widths  the  line  of  communica- 
tion, at  ita  origin  fitua  the  inspection-gallery^ 
and  before  it  reaches  the  entrance  of  the  ardi, 
has  no  particular  Umitataon :{  but  at  that  pass, 
which  I  call  the  stonettf ,  it  must  conform  to 
the  dimensions  whidi  the  width  of  die  arch 
allows,  after  reservation  of  a  sulBdent  space 
for  the  prisoners  on  each  side.  If  anytiiing 
like  difficulty  occur  anywhere,  it  nrast  be  at 
the  very  entrance  into  the  ardi,  since  from 
that  pass  it  widens  gradually  to  the  exit. 
Ought  the  vridth  of  all  three  passages  to  be 
alike  ?  or  should  any,  and  which,  have  the 
advantage  in  this  respect  over  the  other  two? 
The  occasions  on  which  inspectors  will  have 
to  pass  one  another  vrill  occur  but  rarely :  but 
in  the  instance  of  the  prisoners,  these  occa- 
sions will  be  still  more  unfrequent.  On  week' 
days,  twice  a-day  each  prisoner  descends  to 
the  airing- wheel:  but  should  they  descend 
even  in  pairs,  or  three's,  they  would  not  cross 
one  another  at  all ;  for  one  does  not  quit  the' 
wheel  till  another  has  arrived  there.  Ndther 
on  Sundays  is  there  any  occasion  for  them 
to  cross,  at  least  at  this  particular  spot :  and 
all  their  motions  may  be  predetermined  and 
provided  for.  Restraint  is  suitable  to  their 
condition ;  freedom  to  that  of  the  inspector. 
A  confined  space  will  have  the  forther  use  of 
cramping  any  exertions  a  prisoner  might  be 
disposed  to  use,  in  the  view  of  bursting  in 
upon  an  inspector  when  engaged  in  so  narrow 
a  pass,  with  a  partition  between  them  of  so 
little  thickness. 

Here  follows,  then,  an  example  of  the  di- 
mensions, in  point  of  width,  that  might  be 
given  to  these  passages : . — 
Clear  vridth  ci  the  space  for    At  the     At  the 

the  male  prisoners'  pas-  ^^^^  •**!52*'" 

sage,  on  the  right  hand    Arch.'     Arch. 

side  of  the    inspector's    f.  in.    f.  ik. 

passage, 2    6      4    2- 

Thickness  of  the  partition 

ofthe  inspector's  passage,    0    7      0    7 
Clear  width  of  the  inspec- 
tor's passage,   ....    8  10      40 
Thickness  of  the  partition 

ofthe  inspector's  passage 

on  the  female  side,     ..07      07 
Clear  width  of  the  female 

prisoners' passage,     ..26      42 


10    0    13    6 
Upon  this  view,  the  widths  capable  of 
being  allowed  are  so  much  beyond  what  is 
absolutely  necessary,  as  to  leave  a  consider- 
able latitude  of  choice.  |    The  partitions  may 


:;:  £xee|pt  with  reference  to  the  opposite  cell ; 
of  which  It  covers  from  a  direct  view,  a  width 
equal  to  its  own.  On  this  account,  the  narrower 
the  better. 

II  If  they  were  not,  the  arch  thus  allotted  to. 
receive  the  line  of  communication  might  be  made 
wider-than  the  rest,  upon  the  condition  of  giving ' 
the  same  extm  width  to  that  whole  pile  of  arches 
all  the  way  up. 
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aoeardingly  be  made  more  or  len  tlddc,  ac- 
cording to  the  nature  of  the  materials.  When 
the  inspector's  paisage,  having  gatned  the 
region  of  the  yards^  assumes  the  name  of  the 
covered  wajf,  the  partitions  which  bound  it 
will  natandly  reqoire  the  strength  and  thick- 
ness of  a  wall ;  while  the  prisoners'  passages, 
having  no  longer  any  part  of  the  btulding  to 
bound  them,  will  require  each  of  them  a  wall 
on  purpose,  as  will  be  seen  under  the  head 
of  OutieU. 

To  give  the  inspector  his  possible  view  of 
the  prisoners  as  they  pass,  there  must,  of 
course,  be  aigkt'holes.  They  may  be  closed 
with  glasses.  They  ought  to  be  conical; 
narrower  on  the  inspector's  side  than  on  the 
prisoners'  side.  Though  these  holes  should 
on  the  different  sides  be  on  the  same  level, 
they  will  not  yield  to  the  eye  of  the  prisoner 
the  thorough  light:  for  they  are  considerably 
above  his  eye,  and  no  line  drawn  towards  his 
eye,  from  any  hole  on  the  one  side,  would 
pass  through  any  hole  on  the  other :  another 
advantage  in  siiddng  the  floor  of  the  prison- 
ers* passage  below  the  level  of  the  inspector's 
passage.  The  wall  of  this  passage,  in  the 
same  manner  as  those  of  the  inspection-gal- 
lery of  which  it  is  the  continuance,  should  for 
the  same  reason  be  painted  black :  those  of 
the  pris<mer8'  passages,  for  the  opposite  rea- 
son, kept  as  white  and  as  glossy  as  possible. 

The  least  convenient  part  of  the  whole  is 
the  iMspect&r*$  drop.* 

But  out  of  this  very  inconvenience  I  ex- 
tract a  superior  advantage.  The  descent  is 
by  a  sort  of  ladder,  deviating  so  little  from 
the  perpendicular  as  to  oblige  a  man,  in  order 
to  find  footing  as  he  goes  down,  to  turn  his 
fiioe  to  instead  of  from  the  steps :  in  so  doing, 
he  gets,  and  is  obliged  to  get,  a  view  of  the 
diametrical  passage  and  the  warehouse  on 
each  side ;  such  as  it  would  have  been  diffi- 
cult to  have  given  him  by  any  other  means. 
A  rope  or  bar  to  hold  by  on  each  side  saves 
him  fii>m  all  danger,  and  even  from  all  inoon- 
venienoe,  beyond  that  of  being  obliged  to  turn 
himself  half  round. 

A  few  inches  below  the  IctcI  of  the  ceiling 
of  the  diametrical  passage,  is  a  sight-hole  in 
the  partition  that  rorms  a  back  to  the  steps : 
through  this,  as  he  descends  with  his  fooe  to 
the  ladder,  he  gains  a  full  view  of  that  pas- 
sage :  and  on  ttch  hand  another  sight-hole, 
through  which  he  gains  a  view  equally  full, 
through  correspondent  apertures,  of  Uie  in- 
side of  the  warehouse  on  each  side,  f    By  this 


*  Two  foet  only  in  width,  to  11  feet  7  inches 
descent,  leaves,  at  the  large  allowance  of  nearly 
one  foot  for  each  stq»,  uttle  more  than  two 
inches  pngection  of  each  step  beyond  the  one 
above  it 

f  The  warehouses  sre  hdd  out,  ss  for  as  oon- 
venienoe  admits,  in  such  a  manner  as  to  favour 
this  view,  upon  the  radial  principle,  as  explained 
under  'die  head  of  OuHetu 


means,  the  labour  of  the  prisoners  mav  be 
made  use  of  with  the  less  scruple  in  all  those 
stations,  without  the  necessity  ci  stationiiig 
along  with  them  in  each  place  an  inspector 
on  purpose,  and  yet  without  departing  in  this, 
any  more  than  in  any  other  instance,  from  the 
principle  of  onmipreeence. 

As  to  the  relakoe  width  to  be  given  to  tlii» 
line  of  coBsmumcation  in  its  different  parts, 
it  admits  of  considerable  latitude.  The  most 
natural  course  is  to  give  it  the  same  width 
throughout.  In  its  whole  width,  whatever 
that  be,  it  blocks  up,  not  only  the  whole  of 
the  opposite  cell  of  the  first  story  of  edls. 
but  even  a  part  of  the  height  of  the  aeooad 
story :  filling  up  the  place  of  the  oell-gallery 
in  both  instances.  To  give  a  passage  round 
from  the  cell-gaUery  on  one  side  to  the  cett-^ 
gallery  on  the  other,  requires  some  little  eoiK* 
trivancea,  with  relation  to  which  it  is  not 
necessary  to  be  either  very  particular  or  veryr 
determinate.  In  the  upper  one  of  the  two 
stories,  the  obstruction  may  be  obviated^ 
partly  by  lowering  the  ceiling  of  the  line  of 
communication  in  that  spot;  partly  by  giving 
a  step  or  two  from  the  cell-gallery  on  each 
side,  to  carry  the  passenger  in  that  spot  across 
and  over  the  obstruction :  in  the  lower  one' 
of  the  two  stories,  by  cutting  out  of  the  cell, 
all  round  the  obstruction,  a  space  suffident- 
to  make  a  passage  of  equal  width  with  the 
cell-gallery,  viz.  four  feet. 

It  is  scarce  necessary  to  observe,  that  in* 
order  to  maintain  in  this  part  the  limitation' 
set  to  the  prisoners'  path,  andtoprevent-them 
from  straggling  into  the  intermediate  area* 
or  clambering  up  the  line  of  oommnnicaticm, 
so  as  to  get  at  top  of  the  inspection-gallery, 
or  force  their  way  in  at  the  windows,  the« 
grating  of  the  annular  grated  passage  must* 
in  its  form,  be  governed  by  the  configuration 
of  the  parts  in  question,  and  apply  itself  to 
them  with  particular  care:  and  where  any 
part  of  the  line  of  communication  is  within 
reach  of  the  prisoners,  either  walking  in  their 
passage  or  abiding  in  their  cells,  it  shouldiba 
of  materials  equafiy  impregnable. 


SECTION  XVIL 

£XTBRI0K  AimULAR  WELL.]! 

All  round  the  polygonal  part  of  the  building, 
runs  an  aanular  trench,  which  may  be  called 
the  Exterior  Annular  WeU,  and  its  floor  the 
Exterior  Annular  Area.  In  width  I  make  it 
1 2  feet ;  leas  than  that  not  being  sufficient  to 
afford  length  enough  to  the  line  of  commu- 
nication in  that  part  between  the  inside  of 
the  building  and  the  look-out  in-  the  yards. | 


±  This  wdU  except  in  its  width,  is  but  little 
dinoent  from  the  sunken  wdls  or  areas  which 
are  so  ooDunon  in  the  front  of  the  London  houses. 

II  See  Section  Oa^l^f.   Itmight  even  be  wider* 
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The  floor,  for  the  sake  of  carrying  off  the 
water,  is  8  inches  lower  than  the  floor  of  the 
prisoners*  passage  through  the  building,  which, 
as  mentioned  in  speaking  of  the  exit,  is  itself 
10  inches  below  that  of  the  imterior  annular 
welL* 

It  is  bounded  all  round  by  a  waU,  which, 
after  serving  for  the  mere  support  of  the  earth 
from  the  area  below  to  the  surfiice  of  the 
ground  above,  is  crowned  by  a  parapet,  reach- 
ing about  4  feet  above  that  surface.  This  4 
feet  added  to  the  7^  feet,  and  the  U  feet, 
I.  e.  to  the  9  feet,  makes  13  feet,  the  height 
which  a  prisoner  who  had  let  hiinself  down 
into  the  well  would  have  to  dimb  up  before 
he  could  gain  the  yards. 

It  is  fiUed  up  and  cut  through  in  one  part 
<Hily,  viz.  at  and  by  the  line  of  communica- 
tion above  mentioned,  running  in  the  lame 
direction  with  the  diametrical,  passage. 

The  uses  of  it  are  as  follow:  — 

1.  To  give  light  and  air  to  the  sunken  storj 
under  the  cellsJ 

2.  To  prevent  prisoners  from  escaping,  upon 
fhe  supposition  of  their  having  let  themselves 
down  from  the  windows.  It  answers  in  this 
point  of  view  the  purpose  of  a  ditch  in  forti- 
fication on  the  outside  of  the  building,  in  the 
same  manner  as  the  intermediate  well  that 
runs  parallel  to  it  in  the  inside. 

d.  To  reduce  the  ascent  which  the  chapel- 
visitors  have  to  perform  in  order  to  gain  the 
chapel,  and  to  afford  a  place  for  a  kitdien  and 
other  such  offices  to  the  governor's  house, 
without  sacrificing  a  ground-floor  to  that  pur- 
pose, and  lodging  him  and  his  fmaly  at  an 
inconvenient  height. 

4  To  afford  aJl  round  a  commodious  place 
for  cellaring,  capable  of  being  enlarged  inde- 
finitely as  occasion  may  arise. 

Were  there  no  such  trench  cut  on  the  out- 
side,, what  would  be  the  consequence  ?  — 
Either— 

1.  The  building  remaining  in  all  other  par- 
ticulars the  same,  the  ground  must  be  brought 
dose  to  it  all  round ; — or, 

2.  The  story  under  the  cells  must  be  omit- 
ted altogether,  as  well  in  the  cellular  part  as 
in  the  inspection-tower ; — or, 

3.  That  story  must  be  raised  above  ground, 
and  the  whole  building  made  so  much  higher. 

In  all  three  cases,  the  2d  and  ^th  of  the 
above  advantages  would  be  lost..  A  prisoner 
who  had  let  hunself  down  from  any  of  the 

vithout  inconvenience,  and  without  any  otjec- 
tion  but  the  extra  expense,  which  is  only  that  of 
digging  snd  paving.  This  degree  of  width,  it 
IS  true,  is  not  absolutely  necessary  anjjrwhete 
else  Umn  dose  to  the  line  of  communication,  to 
afford  room  for  it  to  rise  by  a  staircase  to  a  level 
with  the  ground.  But  on  account  of  light  and 
air,  it  were  tetter  not  to  narrow  the  area  any- 
where else. 

*  Total,  18  Inches  lower  than  the  interior  well. 
It  may  be  brought  to  this  depth  from  12  inches 
by  a  gentle  slope. 


windows  would  find  nothing  capable  of  pre- 
ventuig  him  from  going  on  to  the  exterior 
wall :  the  convenience  of  cellaring  would  be 
lost:  and,  the  floor  of  the  lowest  story  of 
cells  being  even  with  the  ground,  there  would 
be  nothing  to  hinder  the  prisoners  in  the  yards 
from  hol£ng  promiscuous  converse  with  the 
prisoners  on  that  story  of  the  cells. 

In  the  first  case,  too,  the  space  under  the 
cells  would  be  reduced  to  the  condition  of 
mere  cellaring:  not  fit  for  any  person  to  abide 
in,  or  pay  frequent  visits  to,  on  account  of 
the  absolute  want  of  free  air;  debarred  in  a 
great  degree  from  the  light,  of  which  the 
intermediate  well  would  at  that  depth  aflEbrd 
but  a  very  scanty  meanure.  The  warehouses 
under  the  lodge  would  likewise  suffer  in  point 
of  ventilation,  by  being  deprived  of  the  draught 
which  might  be  occasionally  made  by  throw- 
ing open  the  windows  of  the  rooms  under  the 
cells,  at  the  same  time  with  the  doors  opening 
from  them  into  the  intermediate  area. 

In  the  second  case,4fchere  would  be  no  place 
for  lighting  fires  under  the  cells ;  no  place 
for  warehouses  anywhere;  no  means  of  con- 
veying the  prisoners  into  the  yards,  without 
giving  them  the  fiunilty  of  promiscuous  in- 
tercourse, by  carrying  them  in  their  passage 
to  and  from  their  staircases  abreast  of  every 
cell  in  the  lowermost  story  of  oeUs.  There 
would  be  no  diametrical  passage ;  no  means 
of  conveying  bulky  artides  into  the  cells  and. 
store-rooms  overhead,  through  the  interme- 
diate area ;  and  that  most  indispensable  of 
all  apartments — that  vital  part  of  the  whole 
establishment — the  inspector's  lodge,  would 
be  cut  to  pieces  and  destroyed. 

In  the  third  case,  which  is  the  least  un-. 
fevourable  rnie,  the  second  and  fourth,  of  the 
above  advantages,  as  already  mentioned, 
would  be  sacrificed,  as  also  the  third :  8.  feet: 
would  be  added  to  an  ascent  already  greater 
than  could  be  wished;  and  no  advantage 
worth  mentioning  would  be  gainedLf 


SECTION  xvm. 

WINDOWS  REACHING  LOW,  AND  GLAZED ; 
INSTEAD  OF  HIGH  UP,  AND  OPEN. 

Being  informed,  that  in  a  building  of  thia 
height,  and  consequently  of  this  thickness, 
glsM  would  not  cost  more  than  wall,  my  in- 
structions to  the  architect  were.  Give  me  as- 
much  windotp  a»  possible  ;  provided  they  arie 
not  brought  doum  so  hwtts  to  render  it  too 


f  The  quantity  of  building  would  be  the  same ; , 
and  the  saving  of  the  small  expense  of  digging 
would  be  at  least  counterbalanced  bv  the  addi- 
tional expense  of  scaffolding  and  workmen's  loss 
oftime  in  ascending  and  descending.  The  only 
saving  would  be  that  of  the  sunk  wall  of  SI  feet 
high  for  the  support  of  the  ground— a  purpose- 
for  which  the  slightest  thlcknessofwsUing  would 
besuffidenL 
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cold,  la  consequence,  I  have  two  windows 
in  eacb  cell :  eacb  4  feet  wide  and  5  feet  high. 

It  was  Mr.  Howard  tbat  first  conceived  &e 
prevailing  antipathy  to  gUss :  it  admits  pro- 
spect, and  it  excludes  air.  Prospects  seduce 
the  indolent  from  their  work :  air  is  neces- 
sary  to  life.  On  any  other  than  the  Panopti- 
can  plan,  the  antipathy  may  have  some  reason 
on  its  side:  on  this  plan,  it  would  have  none. 
Blinds  there  are  of  different  sorts  which  would 
admit  air,  without  admitting  prospect :  glazed 
sashes  when  open  will  admit  air.  But  blinds, 
as  soon  as  the  inspector's  back  was  turned, 
would  be  put  aside  or  destroyed ;  and  win- 
dows would  be  shut :  for  the  most  ignorant 
leel  the  coldness  of  fresh  air,  and  the  learned 
only  understand  the  necessity  of  it  to  health 
and  life.  True :  but  in  a  Panopticon  the  in- 
spector's back  is  never  turned.  In  this  point, 
as  in  others,  who  will  offend,  where  conceal- 
ment is  impossible  ? 

In  Mr.  Howard's  plan,  observe  what  is  paid 
for  shutting  out  prospects.  The  tall  must 
be  kept  from  idling  as  well  as  the  short ;  and 
a  tall  man  may  make  himself  still  taller  by 
mounting  on  his  bed,  or  standing  on  tiptoe. 
Therefore,  windows  must  not  begin  lower 
than  seven  feet  from  the  floor.  But  above 
'  this  seven  feet  there  must  be  a  moderate 
space  for  a  hole  in  the  wall  called  a  window: 
partly  for  this  reason,  and  partly  to  make  sure 
of  sufficient  height  of  ceiling,  a  cell  must  be 
at  least  ten  feet  high  in  the  inside.  Such 
accordingly  is  the  construction,  and  such  the 
height,  of  the  cells  at  Wymondham.* 

To  what  climate  is  this  suited  ?  To  the 
East  or  West-Indies ;  perhi^is  to  some  part 
of  Italy;  certainly  not  to  any  part  of  our 
ijiree  kingdoms.  To  what  employments  ?  To 
laborious  employments— to  employments  that 
are  to  be  carried  on  out  of  doors;  to  few  that 
in  such  a  place  can  be  carried  on  within  doors 
-^to  few  indeed  that  can  be  termed  sedentary 
ones.  What  weaver,  what  spinner,  what  shoe- 
maker, what  tailor,  what  coachmaker,  can 
work  with  drenched  or  frozen  hands? 

To  mitigate  the  cold,  and  to  ezdude  snow 
and  rain,  Mr.  Howard  lUlows  a  wooden  shut- 
ter. But  to  do  this,  such  a  shutter  must  ez- 
dude light.  What  is  the  wretched  solitary  to 
do  then?  creep  into  his  bed,  orsit  downand 
pine  in  forced  and  useless  indolence. 

Mr.  Howard,  with  all  this,  allows  no  firing. 
One  would  think  from  him  there  were  no 
winter. 

The  thidcer  walls  are,  and  the  higher  above 
the  floor  holes  in  the  widl  instead  of  windows 
are,  the  better  they  serve  to  keep  out  cold 
and  rains  hence  another  reason  for  piling 
bricks  upon  bricks,  and  giving  rooms  in  pri- 
sons the  height  of  those  in  pdaces. 

In  rooms  that  have  no  light,  that  is,  not 


*  See  Sir  T.  Beevor*s  Letters  in  Annual  Re- 
tfsterte  1786,  Letter  IIL 


three  or  four  feet  above  the  eye,  weaving  can 
scarcely  be  carried  on :  from  such  rooms,  thas 
profitable  employment,  that  quiet  employ- 
ment, in  other  respects  so  well  suited  to  an 
establishment  of  this  kind,  is  therefore  in  all 
its  infinity  of  branches  peremptorily  excluded. 
For  this,  therefore,  among  other  reasons,  there 
must  be  other  places  for  working  in.  Ac- 
cordingly, at  Wymondham,  for  50  feet  4  hy 
14 : 8  of  cells,  you  have  on  one  part  20 :  6 
by  1 0  feet  of  work-room  ;t  and  in  another  part, 
a' work-room  of  the  same  dimensions  for  only 
29  feet  4  by  14  feet  8  of  cells.} 

At  Wymondham,  these  holes  are  guarded 
each  of  them,  inside  and  out,  by  a  double 
grating:  a  single  one  under  the  eye  of  an  in- 
spector is  enough  for  me.  Were  a  prisoner 
to  elude  this  eye  (though  how  he  is  even  by 
night  to  elude  the  eye  of  a  watchman,  con- 
stantly patroling,  I  do  not  know,)  and  get 
through  this  grating  (though  how  a  man  is  to 
force  iron  bars  vrithout  tools,  I  am  equally  at 
a  loss  to  conceive,)  where  wUl  he  find  himself? 
In  the  yards  ?  No,  but  in  a  well,  in  which  he 
has  a  wall  of  13  feet  high  to  climb,  as  we  shall, 
see,  ere  he  can  reach  the  yards.  And  were 
he  over  this  wall,  where  would  he  be  then  ? 
In  a  space  inclosed  by  another  high  wall,  with 
three  centinels  in  an  inclosed  walk,  patrolling 
on  the  other  side. 

So  fer  from  there  being  any  need  of  double 
gratings,  the  single  grating  need  not  have  cross 
bars.  It  is  not  necessary  it  should  be  capable 
of  resisting  either  long-continued  attempts,  or 
violent  ones.) 

If  anywhere,  in  any  particular  pile  of  cells, 
any  unguarded  circumstance  in  the  construc- 
tion afforded  the  means  of  descent  otherwise 
than  by  climbing  down  instead  of  dropping, 
advantage  could  not  be  taken  of  the  weak- 
ness from  any  other  pile  in  the  drcuit :  in  the 
polygonal  form,  the  projecting  angles  render- 


t  Viz.  a  little  less  than  one  thiid  addition. 

±  Viz.  a  Uttle  less  than  one  half  of  addition. 

I)  There  would  be  an  advantage  in  placfaig  it 
as  near  to  the  outside  of  the  wail,  and  by  mat 
means  as  for  from  the  inside  of  the  odl,  as  it  can 
be.  consistently  with  strength;  that  is,  so  as  not 
to  oe  liable  to  be  thrown  down  by  a  push,  to- 
gether with  the  brick.work  or  stone  hi  which  it 
is  bedded.  Whj  ?  Because  by  this  means  so 
much  room  may  be  gained  to  the  cells — the  pier 
under  each  window  forming  a  Idnd  of  droser 
answering  the  purpose  of  a  table. 

Above  the  third  storyof  cells,  bars  can  haidly 
be  deemed  neoeasary.  The  window  of  the  lowctt 
being  10^  above  the  sunken  external  area,  the 
following  table  shows  the  heights  from  which  a 
fugitive  would  have  to  drop  from  the  respective 
wmdowa  upon  a  stone  pavement:  it  bring  taken 
for  granted  that  the  cell  a£fbids  neither  a  rope, 
nor  materials  of  which  a  rope  could  be  made  in 
the  compass  of  a  niffht,  by  persons  exposed,  oc- 
casionally at  least,  u  not  constantly,  to  the  eyes 
of  a  patrolling  watchman  »-. 
Lower  story,  10f.6in.  |  Fourth  story,  S7 1 6 !&. 
Second  story,  19  6  fFifrh  story,  46  6 
Third  story,  28     6      [Sixth  story,    66     6 
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hag  it  impoflsible  to  dimb  horicontaUy  on  the 
outdide,  from  a  window  of  any  cell  to  any 
window  of  the  cell  contiguouB  on  either  aide. 

If  fiffitened  up  in  two  places  on  each  side, 
and  in  the  middle  at  top  and  bottom,  the 
gratings  may  want  about  7  inches  of  reach- 
ing the  brick  work  at  bottom,  and  about  ten 
inches  of  reaching  that  at  top ;  especially  if 
they  terminate  at  top  and  bottom,  not  in  a 
korizontiU  bar,  but  in  a  row  of  perpendicular 
spikef :  by  this  means,  Uttle  more  than  3^  feet 
in  height  of  grating  will  serve  for  a  window 
^  feet  in  height ;  and  in  width  little  more  than 
2^  feet  of  grating  will  serve  for  4  feet. 

Among  &e  offenders  who  are  liable  to  be 
consigned  to  these  scenes  of  punishment,  it 
is  but  too  common  to  see  boys  of  little  more 
than  ten  years  of  age.  A  thin  person,  boy 
or  man,  can  generally  get  his  body  through, 
wherever  he  can  pass  his  head ;  that  is,  if  not 
hindered  by  the  breadth  of  his  body,  he  will 
not  be  by  the  thickness.  But  a  person  can- 
not press  against  the  point  of  a  spike,  as  he 
could  against  a  bar.  From  these  data,  gra- 
tings might  be  formed,  requiring  a  mudi  less 
quantity  of  materials  than  what  is  commonly 
employed,  yet  of  sufficient  strength  for  the 
present  purpose. 


SECTION  XIX. 

MATERIALS. 

Arched  Worh-^Jdueh  Jr<m-JPlatter  JPIa&n. 
Ths  peculiarities  of  the  present  plan  are  not 
confined  to  the  head  of  construction :  they 
extend  in  some  degree  to  the  materiaU.  The 
abundant  use  made  of  iron  will  hardly  fail  to 
be  observed. 

In  preferring  brick  or  stone- work  to  wood, 
and  in  consequence  arches  to  other  partitions, 
it  does  no  more  than  follow  the  plans  already 
in  vogue.  Such  a  mode  of  construction  is 
more  particularly  necessary  in  a  Panopticon, 
than  in  a  buBding  of  perhaps  any  other  form. 
The  circumstance  that  renders  it  so  pecu- 
liarly favourable  to  ventilation,  renders  it  of 
coarse  equally  exposed,  if  made  of  combus- 
tible materials,  to  accidents  from  fire.  Were 
a  fire  to  begin  anywhere,  especially  towards 
the  centre,  it  would  spread  all  roimd — the 
wind  would  pour  in  from  all  quarters  — the 
whole  would  be  presently  in  a  blaze— and  the 
prisoners,  being  locked  up  in  their  cells,  and 
even  were  their  cells  open,  deprived  of  all  exit 
except  through  one  or  two  narrow  passages, 
would  be  burnt  or  suffocated  before  any  as-^ 
sistance  could  be  applied. 

This  at  least  woi^d  be  the  case  were  it  not 
for  the  care  taken  to  keep  accumulated  a  large 
fund  of  water  in  the  astern  at  the  top  of  the 
building,  ready  to  be  poured  in  whenever  and 
wherever  there  may  be  occasion  for  it.  But 
notwithstanding  this  aasiitance,  and  the  great 
Vol.  IV. 


security  against  all  such  accidents  afforded 
by  the  circumstance  of  unremitted  inspection, 
as  a  building  of  this  sort  is  designed  for  dura- 
tion, and  the  difference  in  point  of  expense 
need  not  be  considerable,  it  seems  best  to  be 
on  the  safe  side.* 

The  great  use  here  proposed  to  be  made  of 
iron  has  been  made  on  different  occasions  with 
a  view  to  different  advantages :  sometimes 
to  admit  air,  sometimes  to  save  room,  some- 
time for  the  sake  of  strengh.  In  all  instances, 
it  has  the  advantage  of  being  peculiarly  im- 
pregnable to  putrid  contagion — even  plaster, 
brick,  and  stone,  not  being  in  this  respect  al- 
together above  reproach.  Hence  the  great 
stress  laid  on  frequent  white-washing,  wher- 
ever any  of  the  three  latter  materials  are 
employed. 

It  is  partly  on  account  of  the  admission  it 
gives  to  air,  that  I  prefer  it  for  both  the  pri- 
soners' staircases,  and  for  all  their  gaUeries. 
In  arched  galleries  of  brick  or  stone,  besides 
that  they  would  take  up  room,  the  air  might 
be  apt  to  stagnate.  Substituting  open- work 
to  such  dose  materials,  adds  in  effect  so  much 
in  width  to  the  annular  well.  The  inter- 
stices between  the  bars,  instead  of  forming  an 
obstruction  to  a  current  of  air,  serve  rather 
to  accelerate  it. 

It  was  the  consideration  of  the  little  room 
taken  up  by  this  material,  that  suggested  it 
to  me  as  peculiarly  well  adapted  to  the  pur- 
pose of  affording  supports  to  the  chapel.  Brick 
pillars,  of  the  tliickness  necessary  to  Support 
so  lofty  a  building,  would  afford  a  very  m^ 
terial  obstruction  to  the  voice  in  its  passage 
from  the  minister  to  the  prisoners,  when  sta- 
tioned in  their  cells,  or  in  the  galleries  before 
their  cells.  It  is  on  the  same  consideration, 
likewise,  that  I  propose  to  make  considerable 
use  of  it  in  the  construction  of  the  inspection- 
galleries.  It  is  to  obtain  both  these  advan- 
tages, that  I  make  use  of  no  other  material 
for  one  entire  boundary  ^viz.  the  interior  one 
opposite  the  windows)  c«  every  celL 

To  obtain  that  sort  of  strength  which  con- 
sists in  inflexibility,  with  less  unwieldiness, 
and  at  a  less  expense  of  materials,  it  occurred 
to  me  to  make  the  pillars  hollow.  Being  of 
iron,  they  may  thus  be  made  not  only  to  take 
up  beyond  comparison  less  room,  but  even 
to  possess  greater  strength,  even  when  hol- 
lowed to  such  a  degree  as  not  to  exceed  brick 


*  In  a  panopdoon  which  required  apartments 
of  greater  width  than  could  conveniently  be 
given  to  arches,  some  of  the  other  modes  of  se- 
curing buildinss  against  fire-might  be  adopted ; 
such  as  that  of  stopping  the  draught  of  air  by 
iron  plates,  upon  Mr.  Hartley's  plan — or  by 
shnple  plastering,  upon  Earl  Stanhope's.  Such 
superior  width  might  be  necessary  in  some  ma- 
nufactories :  nor  would  it  be  incongruous  to  the 
object  of  the  institution,  where  seclusion  was  out 
of  the  question,  as  in  free  manufactories  and 
poor-houses. 
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or  stone  in  weight.  It  occurred  to  me,  that 
iron  was  cast  in  large  masses  to  serve  for 
water-pipes.  Upon  inquiry  at  a  great  found- 
ery  where  it  is  cast  for  such  purposes,  I  learnt 
that  in  that  manufoctory  it  could  be  cast 
hollow  for  a  length  of  12  feet,  but  no  more. 
Upon  consulting  with  my  professional  ad- 
viser, I  was  informed  that  that  length  could 
be  nade  to  suffice ;  and  it  occurred  to  him, 
that  of  the  eight  supports  which  would  be  a 
sufficient  number  for  such  a  building,  some 
might  be  made  to  answer  the  purpose  of 
water-pipes  for  conveying  the  water  from  the 
roof;  and  to  me,  that  others  of  them  might 
be  made  to  serve  for  chimneys  —  articles  for 
which  it  might  otherwise  be  not  altogether 
easy,  in  a  building  of  so  peculiar  a  construc- 
tion, to  find  a  convenient  place. 

In  point  of  economy,  I  hope  to  find  this 
usefol  material  not  more  expensive,  but  ra- 
ther less  so,  than  the  quantity  of  stone  or 
brick- work  that  would  be  requisite  to  answer 
the  same  purpose  ;*  since  cast-iron,  and,  in 
moat  instances,  even  that  not  of  the  finest 
quality,  would  answer  as  well  as  hammered, 
with  half  the  expense. 

It  is  at  the  recommendation  of  the  same 
intelligent  artist  that  I  adopt  those  called 
stucco  or  pLuter  floors,  in  preference  to  any 
other ;  and  this  for  a  variety  of  reasons :  — 

1.  They  are  incombustible.  In  this  respect 
they  have  the  advantage  of  wooden  floors. 

2.  They  take  up  very  little  room.  The 
thickness  of  1^  inch  over  the  brick-work  at 
the  crown  is  sufficient.  In  this  point  they 
have  the  advantage  over  all  other  floors,  and 
most  of  all  over  wood,  which,  besides  boards, 
require  joists  to  lay  them  on. 

3.  They  are  uniform,  without  crevices  or 
interstices.  In  this  respect  they  have  also 
the  advantage  over  all  other  floors :  in  the 
highest  degree  over  brick,  then  over  wood, 
and  even  over  stone.  The  inconvenience  of 
crevices  and  interstices,  as  is  well  remarked 
by  Bfr.  Howard,  is  to  harbour  dirt,  and  occa- 
sionally putrescent  matter,  capable  of  fouling 
the  air,  and  affording  ill  scents. 

4.  They  are  cheap :  when  thus  thinly  laid, 
much  cheaper  than  wood,  or  stone,  or  even 
than  any  chmoe  kind  of  brick,  such  as  cHnk- 
ers ;  and  full  as  cheap  as  any  tiling  that  would 
be  proper  for  the  purpose. 

5.  They  are,  it  is  true,  liable  to  crack,  es- 
pecially on  the  first  settUng  of  the  building. 
On  the  other  hand,  if  a  crack  takes  place, 
they  are  easily  and  effectually  repaired. 

Mr.  Howard  lava  great  stress  on  the  un- 
wholesomeness  of  such  floors  as,  by  their 
roughness,  such  as  unplaned  bourds,  or  by 
numerous  and  wide  interstices,  are  apt  to 
harbour  putrescent  matter :  but  I  know  not 

*  In  Hughes*  Riding  Ampbitheatte,  near  Lon- 
don, the  supports,  I  amtdd,  are  of  iron  silvend. 


that  he  anywhere  recommends  plaater  floors, 
which  are  fireer  than  any  ordinary  floors  firom 
that  inconvenience. 


SECTION  XX. 

OUTLETS,  INCLUDING  AIRINO-TABD8. 

Aab  amng^yardB  to  be  looked  upon  as  a 
necessary  appendage  to  the  building?  If 
so,  what  extent  ought  to  be  given  to  diem? 
Ought  any,  and  what,  divisions  to  be  made 
in  them,  corresponding  to  so  many  divisions 
among  the  prisoners  ?  In  what  manner  may 
the  influence  of  the  inspection  principle  be 
extended  to  them  to  tiie  best  advantage? — 
The  answers  to  these  questions  will  wspend 
partly  upon  the  general  plan  of  management 
in  view,  partly  upon  load  circumstances.  • 

Of  these  points,  the  first  and  third  are  con- 
sidered under  the  head  of  management  if  and 
the  result  is,  that  airing-yards  to  be  used  on  • 
working- days  are  not  essential  to  the  esta- 
blishment ;  but  that  for  Sunday's  use  they 
would  be  at  least  convenient :  that  if  both 
sexes  are  admitted,  one  division,  and  con- 
sequently two  separate  yards,  are  indispens- 
able :  but  that,  as  between  prisoners  of  the 
same  sex,  the  advantage  to  be  gaii^d  by  any 
further  division  seems  hardly  decided  enough 
to  warrant  the  expense.  ( 

Whatever  be  the  extent  of  the  airing - 
ground,  and  whatever  the  number  of  divisiona 
made  in  it,  two  erections  must  at  any  rate  be 
made  in  it,  in  order  to  extend  to  ^cse  ex- 
terior appendages  the  all-vivifying  influence 
of  the  commanding  principle :  1.  A  look-ont, 
or  exterior  inspection  -  lodge ;  2.  A  line  of 
communication  for  prisoners  as  well  as  m- 
spectors,  between  this  look-out  and  the  build- 
ing. Let  the  look-out,  then,  be  considered 
as  occupying  the  centre  of  a  circle :  of  tiiia 
circle,  the  line  of  communication  forms  one 
radius:  from  the  same  centre  may  be  pro- 
jected, as  co^radH,  walls  in  any  number  cor- 
responding to  the  number  of  divisions  pitched 
upon.)     See  Plate  IIL 


•h  See  the  Sections  on  Employment^  Airing^ 
and  Schooling, 

'  ±  The  numerous  yards  in  Pkte  III.  are  given 
only  by  way  of  illustzation,  and  to  show  upon 
what  principles  the  topographical  division,  were 
it  to  be  judged  necesaaiy,  might  be  fonned  to 
most  advantage: 

II  In  the  nuigazine  of  expedients,  the  most  aim- 
pie  is  seldom  that  which  first  preaenti  itadf  to 
our  search.  In  the  first  hasty  design,  as  sketched 
out  in  the  Letten,  it  was  by  a  surrounding  nl- 
lery  that  the  influence  of  the  inspection  prindpie 
was  to  have  been  extended  to  uncovered  areaa  ; 
and  this  ^ery  was  to  have  been  attached  to  tiie 
surroundmgwalL  The  advantages  of  centiali^ 
were  thus  thrown  away  without  necessity,  and 
without  any  advantage  in  return.  In  pomt  of 
expense,  the  disadvantage  might  be  more,  and 
could  not  be  less,  than  in  the  proportion  of  a 
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Ib  section  16  we  left  the  line  of  commu- 
nication «t  the  spot  at  which,  having  cleared 
the  huUding,  it  cuts  across  the  eitternal  an- 
nular area.  But  at  this  spot  it  u  considerably 
below  the  level  of  the  ground  in  the  yards 
through  which  it  leads.  The  surfiwe  of  the 
ground  I  suppose  exactly  on  a  level  with  the 
floor  of  the  lowermost  story  of  cells ;  which 
floor  is  7 : 6  above  the  level  of  the  interme- 
diate area.  The  floor  of  the  prisoners*  pas* 
■ages,  being  10  inches  below  the  level  of  that 
area,  has  8 : 4  to  rise  before  it  comes  to  a  level 
with  the  surfiEu;e  of  the  ground.  That  of  the 
inspector's  passage,  being  five  inches  above 
the  level  of  the  same  area,  has  consequently 
but  7: 1  to  rise  befi^re  it  comes  to  alevel  with 
the  ground.  But  in  the  straits  under  the  arch 
we  gave  the  inspector  the  advantage  in  point 
of  ground  over  the  prisoners  to  the  amount 
of  1 : 3 ;  and  for  this  advantage  there  is  the 
same  occasion  in  one  part  of  the  line  of  com- 
munication as  in  another.  Adding,  therefore, 
this  rise  to  that  of  7: 1,  which  the  floor  of 
the  inspector's  passage  has  to  make  in  order 
to  readi  the  level  of  the  ground,  we  have 
8:4,  which  is  the  same  rise  as  that  given  to 
the  prisoners'  passages.  In  this  way  the  two 
floors  preserve  their  parallelism  during  the 
whole  of  their  course. 

The  particulars  of  this  course  may  be  thus 
made  out:  — 

Priaoneri*  Ptusage  on  each  Side. 
JLenfftJU — Exterior  landing-place  firom 
the  outside  of  the  wall  of  the  build- 
ing to  the  commencement  of  the 
fli^t  of  steps  which  may  be  called  f.  in. 
the  priionert'' risinff-ataira,  2    0 

Prisoners'  emerging  or  rising -stairs, 
from  the  exterior  landing-place  to 
the  priaoners*  bridge^     ....     8    4 
Prisoners*  bridge,  from  the  prisoners' 
rising-steps  to  the  prisoners*  ianes, 
running  parallel  to  the  inspector's 
covered-way,  on  the  surface  of  the 
ground  through  the  yards,      ..18 
Underneath  this  flight  of  steps  there  is 
ample  room  left  in  the  exterior  annular  area, 
na  well  for  passing  as  for  conveying  goods. 
Before  it  has  advanced  in  length  to  within 
lour  feet  of  the  wall  bounding  the  external 
area,  it  is  more  than  six  feet  above  the  level 
of  thai  area  in  that  part ;  and  at  the  sur- 
rounding wall,  9  feet.* 

Inspector* e  Passage  between  the  Prisoners* 

Passages. 
Lengths — The  same  aa  above:  the 


drciunference  to  a  semi-diameter — about  six  to 
one;  and  the  galleries  would  have  diminished  in 
effect,  to  the  amount  of  their  height,  the  height 
of  the  wall  to  which  they  were  auached. 

*  This  comes  from  the  pavement  <^  the  exte- 
rior area  betaig  sunk  in  that  part  1 :  6  bek>w  the 
fevd  of  the  faitenui 


ence.  which  is  only  in  point  of  level,  being 
the  same  throughout,  except  that,  in  this  pas- 
sage, the  flight  of  steps  gaining  the  level  to 
which  they  l^ad  a  little  earlier  than  in  the 
prisoners'  passage,  the  inspector's  bridge^  is  a 
few  inches  longer  than  that  of  the  prisoners*. 

As  to  the  floor  of  the  prisoners*  rising-stairs, 
iron  seems  preferable,  partly  for  the  reasons 
which  plead  in  general  in  fevour  of  that  ma- 
terial, partly  on  account  of  the  small  degree 
of  thickness  it  requires.  A  wooden  floor,  or 
a  brick  floor  supported  upon  an  arch,  might 
reduce  the  haght  above  the  floor  of  the  ex- 
terior well  to  such  a  degree,  as  to  make  it 
necessary  either  to  sink  the  floor  of  the  well 
in  that  part  still  more,  or  to  increase  the 
width.  ^ 

From  their  immersion  out  of  the  building, 
the  three  passages  should  be  covered  through 
the  whole  length  of  their  course  across  the 
external  area :  that  of  the  inspector,  for  the 
sake  of  obscuritv,  as  well  as  for  the  sake  of 
protection  in  bad  weather :  the  two  prisoners* 
passages  on  each  side,  partly  for  the  latter 
reason,  but  principally  to  cut  off  converse 
with  the  cells  immediately  above ;  for  which 
reason  they  must  also  have  a  back  reaching 
up  all  the  way  to  the  roof,  so  as  to  form  a 
complete  case. 

When  the  prisoners  have  got  the  length  of 
the  lanes,  or  of  the  yards  on  each  side,  that  is, 
at  the  least,  near  thirteen  feet  distance  from 
the  building,  the  interception  of  converse 
must,  as  it  safely  may,  be  trusted  to  the  ex- 
pedients employed  for  preventing  those  in  the 
cells  from  loolang  out  of  their  windows. 

When  the  prisoners  are  a  few  feet  advanced 

f  To  disdn^ish  It  from  that  within  the  build- 
ing, I  call  this  the  inspector's  outer  bridge. 

X  The  roof  of  the  hoe  of  communicauon,  as 
it  emerges  firom  the  building,  affords  a  landing 
place  to  the  vrindows  of  the  cells  immediately 
above,  by  which  the  prisoners,  could  they  get  out 
of  the  wkdows,  might  at  night  time  find  their 
way  into  the  yards,  and  be  so  far  on  tbeir  wav  to 
an  escape.  To  obviate  this  danger,  it  is  evident 
that  the  gradnffs  to  those  windows  ou^ht  to  be 
construct  witha  degree  of  caudon  which  would 
not  be  equally  necessary  in  any  other  part  of  the 
circuit. 

It  would  be  tedious  to  particularize  in  this 
manner  eveir  little  weak  spot  which  the  details 
ofsueh  a  building  may  disclose.  Wherever  they 
present  themselves,  the  weakness  will  not  be 
more  obvious  than  the  means  of  remedying  it 

The  cell  immediately  over  the  straits  loses, 
it  will  be  observed,  a  considerable  share  of  its 
Ueht,  parUy  by  means  of  the  inspector's  bridge 
within  side  the  building,  pardy  by  means  of  the 
whole  line  of  oommumcation  on  the  outside. 
Many  employments  might  be  mentioned,  for 
which  the  degree  of  light  remaining  after  these 
defslcadons,  would  probably  be  insuflSdent:  but 
as  employments  are  not  wanting,  for  which  it 
would  certainly  be  suflident,  the  defidency 
affords  no  reason  for  considering  this  oeU  as  lost 
to  the  purpose  of  habitation. 
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beyond  the  external  area,  they  come  to  a 
door,  which  lets  out  upon  the  open  ground 
such  of  them  as  belong  to  the  two  yards  im- 
mediately contiguous  on  each  side ;  since  it 
would  be  useless  to  carry  them  on  to  the 
look-out,  only  to  return  them  from  thence 
into  those  yards.  If  there  are  no  more  divi- 
sions, no  more  yards,  than  these  two,  here 
the  prisoners'  lanes  terminate :  if  there  are 
other  yards,  the  lanes  lead  on  till  they  ter- 
minate in  the  common  central  yard  encom- 
passing the  look-out.  The  inspector,  at  any 
rate,  has  his  door  corresponding  in  situation 
to  those  just  mentioned. 

The  central  yard  is  a  circular,  or  rather 
annular  yard,  encompassing  the  look-out :  it 
serves  for  the  discharge  of  the  different 
classes  of  persons  into  their  respective  yards. 
That  the  individuals  thus  meant  to  be  kept 
separate,  may  not  have  it  in  their  power  to 
straggle  into  the  central  yard  and  there  meet, 
the  entrances  into  their  several  yards  are 
closed  by  gates  or  doors.  Lest  by  a  mutual 
approach  towards  their  respective  doors,  they 
should  obtain  an  opportunity  of  converse,  the 
doors  are  placed,  not  in  the  circumference 
where  the  walls  terminate,  but  in  a  set  of 
short  partition-walls  joining  the  respective 
walls  at  a  little  distance  from  the  ends — the 
intermediate  portion  answering  the  purposes 
of  the  protracted  partitions  spoken  of  in  Let- 
ter IL  in  the  first  rough  sketch  of  the  bdld- 
ing.  A  wall  carried  through  the  central  yard, 
so  as  to  join  the  look-out,  perfects  the  sepa- 
ration between  the  male  and  female  side.* 

Near  to  the  lateral  doors  opening  from  the 
covered  way  on  each  side,  will  be  the  situa- 
tions for  the  airtng-wheek : '\  the  numbers 
and  exact  situations  of  which  will  depend  on 
local  circumstances,  and  on  the  details  of  the 
plan  of  management  pursued. 

Hereabouts,  too,  might  be  the  temperate 
baths,  or  bathing-basons,  in  which  prisoners 
might  at  stated  hours  be  obliged  to  wash 
themselves.  By  means  of  a  s%ht  awning, 
these  baths  might  easily  be  concealed  from 
the  view  of  the  prisoners  in  the  building, 
while  they  were  fuUy  exposed  to  the  obser- 
vation of  an  inspector  (or,  according  to  the 
sex,  an  inspectrix)  from  the  look-out. 

Blade  long  rather  than  circular,  they  would 
be  the  better  adapted  to  the  purpose  of  en- 
■  forcing  such  a  continuance  in  tins  state  of 
discipline  as  should  be  deemed  expedient. 
The  prisoner  being  required  to  pass  through 
from  one  end  to  the  other,  the  number  of 
traverses  would  thus  afford  as  exact  a  mea- 
sure as  could  be  wished  for,  of  the  degree  of 
discipline  to  which  it  were  proposed  to  sub- 
ject him. 

Of  the  construction  of  the  looh-out,  it 

*  N.B.  This  protracted  separation  wall  is 
not  repnsented  in  the  draught 
t  See  the  Section  on  Airing. 


seems  hardly  necessary  to  attempt  a  minute 
description.  It  should  be  polygonal,  that 
form  being  cheaper  than  the  circular.  It 
might  be  an  octi^gon ;  or,  were  the  number 
of  the  airing-yards  definitively  fixed,  the 
number  of  its  sides  might  be  the  same  with' 
that  (^  the  yards,  the  walls  of  those  divisions 
corresponding  to  the  angles  of  the  building. 
The  fittest  form  and  size  for  it  would  vary, 
according  to  local  circumstances  and  the  plan 
of  management.  The  precautions  relative  to 
the  thorough  light  need  not  here  be  so  strict 
as  in  the  prison ;  the  greater  distance  render- 
ing the  figure,  when  obscured  by  blinds,  more 
difficultly  decemible :  and  the  obscurity  would 
be  fiirther  favoured  by  heightening  the  eleva- 
tion. Experiment  would  easily  show  what 
sort  and  thickness  of  blind  was  best  adapted 
to  the  purpose.  If  a  strict  inspection  be 
required^  the  inspection-lantern  already  de- 
scribed woidd  furnish  a  proper  model :  if  a 
looser  were  deemed  sufficient,  a  room  em- 
ployed as  a  work-shop  in  some  sedentary 
trade,  such  as  that  of  a  tailor  or  shoemaker, 
might  answer  the  purpose.  In  the  capacity 
of  apprentices  or  journeymen,  he  might  have 
a  few  of  the  most  orderly  and  trust-worthy 
among  the  prisoners.  On  working  days,  ac- 
cording to  the  plan  of  management  here  pro- 
posed, he  would  have  nobody  to  inspect  but 
such  of  the  prisoners  as  were  occupied  for 
the  time  being  in  walking  in  the  wheels :  at 
that  time  he  would  of  course  front  that  way 
as  he  sat,  and  a  casual  glance  stolen  now 
and  then  from  his  work  would  answer  every 
purpose.  It  is  on  Sundays,  and  on  Sundays 
alone,  that  the  prisoners  in  general  would  be 
at  certain  hours  in  the  yards;  and  during 
those  periods  he  might  give  his  whole  time 
and  attention  to  the  business  of  inspection, 
as  it  would  then  be  his  only  occupation. 

A  male  and  female  inspector  might  here 
also  be  stationed  tmder  one  roof;  whose  in- 
spection might,  by  the  means  explained  in 
another  place,  be  confined  to  their  respec- 
tive divisions.  This  junction  and  separation 
would  of  course  be  necessary,  if  a  bath  for 
females  were  placed  near  the  walking-wheel 
on  that  side. 

As  to  the  degree  of  spaciousness  to  be 
given  to  the  yards :  in  a  general  sketch  which 
has  no  individual  object  in  view,  to  specify 
dimensions  will  be  seen  to  be  impossible:, 
principles,  with  illustrations,  are  the  utmost 
that  can  be  expected. 

The  objects  to  be  attended  to  are,  on  the 
one  side,  room  and  ventilation ;  on  the  other, 
facility  of  inspection,  and  cheapness. 

To  estimate  what  may  be  necessary  for 
room,  it  would  be  necessary  first  to  settle  the 
operations  that  are  to  be  carried  on  in  the 
yards,  and  the  articles  that  are  to  be  placed 
in  them.     Such  are — 

1.  Airing- wheels :  enough  for  supplying 


Digitized  by 


Google 


Sbct.  XX.] 


OUTLETS.  INCLUDING  AIRING- YARDS. 


'  to  the  building.     See  the  Section  on 
Airinff, 

2.  Additional  number  of  airing- wheels:  in 
the  whole,  a  wheel  rsay)  to  every  18  per- 
sona, or  a  proportionable  number  of  double, 
treble,  or  quadruple  wheels.  I  call  the  wheel 
a  sin^e,  double,  treble  one,  &c,  with  refer- 
ence to  the  number  of  persons  that  are  to  be 
aet  to  walk  in  it  at  once. 

3.  Machines  to  be  kept  in  motion  by  such 
supernumerary  airing-wheels. 

4.  Bathing-basons,  one  or  two,  according 
to  the  sexes. 

5.  Ope^  schools,  for  Sunday's  schooling. 
See  the  Section  on  Schooling, 

6.  Walking  or  marching  parade  for  Sun- 
day's exercise. 

As  to  ventilation,  though  a  distinct  object, 
it  is  one  that  will  hardly  require  a  distinct 
provision.  A  space  that  aiSbrdB  room  enough 
for  the  walking-parade  can  scarcely  be  defi- 
cient in  point  of  airiness. 

In  ventilation,  much  depends  upon  the  form 
of  the  ground.  A  declivity  is  in  this  point 
of  view  preferable  by  far  to  a  dead  flat.  Place 
the  building  upon  a  rising  ground :  the  wall, 
though  a  high  one,  may  be  but  little  or  not  at 
all  l^gher  than  the  surmce  of  the  ground  is  for 
for  some  distance  round  the  building.  So  fiv 
as  this  is  the  case,  so  fiur  the  walls  afford  no 
obstruction  at  all  to  the  current  of  air. 

But  even  in  a  dead  flat,  there  seems  little 
necessity  for  bestowing  any  expense,  in  giving 
on  tills  score  any  addition  to  the  quantity  of 
apace  absolutely  necessary  for  the  marching 
exercise  above  sJluded  to.  Noxious  trades  out 
of  the  question,  the  only  imaginable  sources 
of  contamination  to  which  the  air  is  exposed 
are  putridity  and  respiraiion.  Again^  the 
former,  sufficient  security  may  be  afforded  by 
the  discipline  of  the  prison: — no  hogs — no 
poultry — no  dunghill — no  open  drain — no 
stagnant  water.  As  to  mere  respiration,  it 
can  scarcely  be  considered  as  capable  of  pro- 
ducing the  effect  to  a  degree  worth  notice, 
in  a  pbce  ever  so  little  wider  than  a  water- 
well,  if  open  to  the  sky. 

As  to  fiudlity  of  inspection,  it  is  obvious, 
ihat  the  longer  you  inake  your  airing-yard, 
the  less  distinct  the  view  which  the  inspector 
will  have  of  a  prisoner  at  the  further  end  of 
it.  But  the  consideration  of  the  expense  will 
be  sufficient  to  put  a  stop  to  the  extension  of 
this  space,  long  enough  before  it  has  acquired 
length  sufficient  to  prejudice  the  view. 

In  speaking  of  the  expense,  I  do  not  mean 
that  of  the  ground ;  for  that,  everywhere  but 
in  a  town,  will  be  of  little  moment :  but  the 
expense  of  the  walls.  I  speak  not  merely  of 
the  surrounding  wall ;  for,  whatever  be  the 
height  of  that  wall,  the  separation-walls,  if 
there  are  any,  cannot,  as  we  shall  see,  have 
less.  For  the  surrounding  wall,  according  to 
the  common  plans  at  least,  no  ordinary  height 
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will  suffice.  But,  by  doubling  the  height  of 
your  wall,  you  much  more  than  double  the 
expense ;  since,  if  you  would  have  it  stand, 
yon  must  give  it  a  proportionable  increase  of 
thickness. 

The  height  of  the  separation- walls,  I  have 
said,  must  not  be  less  than  that  of  the  sur- 
rounding wall:  why?  because  if  the  former 
join  on  to  the  latter,  they  must  be  of  the 
same  height,  or  whatever  height  is  given  to 
the  surrounding  wall  is  so  much  thrown  away. 
The  attempt,  if  any,  will  of  course  be  made 
at  that  part  where  the  wall  is  lowest,  which 
will  serve  as  a  step  to  any  part  which  rises 
above  it.  Let  a  wall  of  twelve  feet  be  joined 
by  another  of  six  feet :  what  is  the  obstacle 
to  be  surmounted  ?  Not  one  wall  of  twelve 
feet,  but  two  waUs  of  six  feet  each.  In  for- 
tification, the  strength  of  the  whole  is  to 
be  computed,  not  from  the  strength  of  the 
strongest  part,  but  firom  that  of  the  weakest. 

That  the  separation-walls  should  join  the 
surrounding  wall,  is  not  indeed  absolutely 
necessary;  but  whether  the  discontinuance 
could  in  any  instance  be  made  productive  of 
any  saving  upon  the  whole,  seems  rather 
questionable.  They  may  indeed  be  lefl  short 
of  it  to  a  certain  distance ;  the  gap  being  sup- 
plied by  a  ditch,  to  which  the  persons  meant 
to  be  separated  on  each  side,  may  be  prevented 
from  approaching  near  enough  for  the  purpose 
of  converse,  by  a  palisade,  which  may  be  a 
very  slight  one,  being  intended  rather  to  mark 
transgression  than  to  prevent  it.  In  the  day- 
time, there  will  be  no  possibility  of  approach- 
ing the  ditch  without  detection,  since  it  will 
be  full  in  view :  at  night,  there  will  be  no 
motive,  as  there  will  be  no  persons  on  the 
other  side  to  hold  converse  with — no  pnson- 
ers  in  the  yards.  The  ditch  itself  need  not 
be  continued  far  on  each  side  of  the  wall : 
but  the  palisade  must  be  continued  all  along; 
for  if  it  were  to  terminate  anywhere,  it  would 
be  useless ;  and  if  it  were  to  join  the  wall 
anywhere,  it  would  take  so  much  from  the 
height.  But  the  palisade,  however  slight, 
would  cost  something:  and,  what  is  more 
material,  the  space  between  that  and  the  wall 
would  be  so  much  sacrificed ;  and  the  greater 
the  space,  the  more  extensive,  and  conse- 
quently more  expensive,  must  be  the  wall. 
If,  therefore,  the  surrounding  wall  should 
not  rise  mudi  above  the  height,  which  for 
the  purpose  of  preventing  converse  it  would 
be  necessary  to  give  to  the  separation- walls, 
reducing  the  height  of  the  latter  by  the  help 
of  the  above  expedient  would  not  be  worth 
the  while. 

But  although  no  saving  should  be  to  be 
made  in  the  height  of  the  separation- walls, 
this  is  not  the  case  with  regard  to  such  part 
of  the  general  surrounding  wall  as  is  not  ac- 
cessible to  the  prisoners.  What  part  that  may 
be,  will  be  immediately  conceived  by  turning 
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to  the  draught — See  Plate  III.  In  a  line  with 
the  projecting  front,  continue  the  wall  of  the 
building  on  each  side  till  it  meets  the  two  la^ 
tend  of  the  four  surrounding  walls.  To  this 
wall,  and  to  every  wall  that  is  behind  it, 
must  be  given  the  same  extra  height,  what- 
ever that  be.  But  to  whatever  widling  there 
is  ^fore  it,  no  greater  height  need  be  given, 
than  if  there  were  no  such  thing  as  a  prison 
in  the  case. 

Thus  much,  supposing  the  necessity  of 
high  walls  and  multiplied  divisions.  But  if 
my  ideas  be  just,  both  these  articles  of  ex- 
pense may  be  saved :  the  former,  by  the  me- 
chanical regularity  of  the  airing  discipline  — 
See  the  Section  on  Airing : — ^the  other,  by  the 
mode  of  guarding —  See  the  next  Section.* 

The  less  the  space  is  between  the  look-oat 
and  that  one  of  the  four  surrounding  walls 
that  runs  at  right  angles  to  the  direction  of 
the  covered  way,  the  nearer  the  two  radii 
drawn  towards  the  ends  of  sudi  a  wall  will 
of  course  approach  to  parallelism.  Direct 
them  so  as  to  terminate,  not  in  the  opposite 
wall,  but  in  the  two  lateral  walls  that  join  it 
at  right  angles,  and  you  have  a  long  space, 
which,  without  departing  from  the  inspection 
principle,  might,  if  the  employment  presented 
any  adequate  advantage,  be  converted  into  a 
rope^ard. 

Why  introduce  here  the  mention  of  rope- 
making?  Is  it  that  I  myself  have  any  predi- 
lection for  that  business  ?  By  no  means :  but 
others,  it  seems,  have.  My  first  care  is  on 
every  occasion  to  point  out  tiiat  course  which 
to  me  appears  the  best :  my  next  is  to  make 
the  best  of  whatever  may  chance  to  be  pre- 


*  It  maybe  thought  that  the  walls  here  spoken 
of  as  not  requiring  any  extra  hei|^t,  might  he 
omitted  altogethtr.  But  besides  that  they  will 
be  convenient  for  the  indosing  of  offices  and 
officen*  gardens,  they  are  essential  to  the  plan 
of  ff  uaidm^.  For  on  considering  the  centinel*s 
patns,  it  will  be  easily  seen  that  it  is  necessary 
they  should  be  regular,  and  that  one  of  them 
should  pass  by  the  approach.  Add  to  this,  that 
the  contrivance  of  the  approach  supposes  a  wall 
all  round,  to  serve  as  a  barrier  agamst  a  hostile 
mob. 

One  wall,  indeed,  which  really  is  not  only  un- 
necesasiy  but  pr^udidal,  may  be  discovered  on 
the  draught ;  mto  which  it  was  inserted  without 
qiecial  instructions,  as  a  thing  of  coutm,  and 
•uiFered  to  continue  through  inadvertence. 

It  is  that  which  runs  parallel  to,  and  between, 
the  wall  through  which  the  entrance  is  cut,  and 
that  which  forms  on  each  side  a  continuation 
of  the  projecting  front  A  fence  in  that  part  is 
indeed  neceaaaiy :  but  instead  of  a  dose  wall,  it 
ought  to  be  an  open  palisade. 

The  former,  in  contradistinction  to  the  latter, 
weakens  the  command  of  the  building  over  the 
space  inclosed ;  and  that  as  well  in  a  military 
sense,  as  in  point  of  inspective  force.  Suppose  a 
mob  to  have  mastered  the  wall  on  other  side  the 
entrance,  an  open  palisade  exposes  them  to  the 
ground  floor  of  the  building,  wfaeiess  a  dose  wall 
covets  them. 


ferred  by  those  whose  provinoe  it  ia  to  choose* 
To  a  gentleman  to  whose  mfomiatioii  and 
advice  upon  this  occasion  particular  attention 
appears  to  have  been  paid  by  a  committee  of 
the  House  of  Commons,!  to  this  genUeoian 
it  occurred  that  rope-making  was  of  all  tradei 
one  of  the  best  adapted  to  the  economy  of  a 
penitentiary-house.  Of  the  many  advsnt^ 
geous  properties  he  attributes  to  it,  a  oon- 
siderable  number  may,  for  aught  I  know, 
belong  to  it  without  dispute.  But  in  one 
instance,  at  least,  his  zeal  has  got  the  better 
of  his  recollection.  In  rope -making,  **  no 
implement  employed  that  can  contribute  to 
escapes!" — To  a  seaman,  a  rope  is  itadf  a 
staircase.  Will  any  duuitable  hand  take 
diarge  of  it  on  the  other  side  of  the  wall ' 
overgoes  the  rope  one  instant — the  next, 
over  goes  the  sailor.  (  And  can  no  other  hand 
support  itself  by  a  rope  ?  Was  La  Tude  a 
seaman  ?  Will  the  walls  of  a  pcnitenttanr- 
house  be  like  the  walla  of  tiie  bastUe?  A 
vigoroua  arm  wiU  supply  the  place  of  prac- 
tice.    I  speak  but  what  I  have  seen. 

Rope-making  is,  perhaps,  of  all  trades 
known,  that  whidi  takes  up  the  greatest 
space.  Elsewhere  it  requires  no  walls :  but 
here  it  must  not  only  have  walls,  but  those* 
too,  of  an  extra  height  and  thicknesa. 

With  all  this,  should  any  rope-makmg  le- 
gislator, or  any  legislator's  rope-making  friend, 
make  a  point  of  it,  in  a  Panopticon  peni- 
tentiary-house, I  would  even  admit  a  ropery. 
But  in  what  character  ?  as  one  of  the  most — 
no,  but  as  one  of  the  least  promising  of  all 
trades.  I  would  admit  it — not  certainly  in 
the  view  of  favouring,  but  rather  of  trying 
the  strength  and  temper,  and  displaying  the 
exceUenoe  of  my  instrument.  I  would  take 
my  razor  and  hack  stones  with  it — not  aa 
tlunldng  stone -cutting  the  fittest  employ- 
ment for  razoi^  in  general,  but  in  the  way  of 
bravado,  to  shew  that  my  razor  can  perrorm 
what  in  andent  lore  stands  recorded  aa  a 
mirade  for  razors.  I  would  provide  part  of 
my  prisoners  vdth  this  gentleman's  ropes ;  I 
would  arm  another  part  with  another  gentle- 
man's sledge-hammers ;  a  third  part  with  an- 
other gentleman's  cast-iron ;  a  fourth  with  a 
fourth  gentleman's  saws,  taking  my  chance 
for  my  felons  serving  thdr  keepers  as  the- 
children  of  Israel  served  the  Ammonites. — 
For  what  ?  for  security's  sake  ?  No:  but  just 
as  I  would  set  up  a  sword-cutlery,  or  a  gun- 
manufiictory  with  a  powder-mill  attached  to 
it,  if  any  gentleman  would  show  me  such  a' 
measure  of  extra  profit  attached  to  those 
trades,  as  should  more  than  compensate  the 
extra  risk  and  the  extra  expense  of  guarding 
and  insurance. 


t  See  Report  of  the  Fekm  Committee,  printed 
in  1779. 

±  Even  without  an  associate,  a  rope,  by  the 
hdp  of  a  brickbat  fastened  to  the  end  of  it,  wiU, 
I  have  been  anurcd,  carry  a  man  over  a  walL 
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Protesting,  therefiore,  against  tbis  of  rope- 
making,  M  one  of  the  least  eligible  of  trades 
for  any  otlier  prison,  I  would  not,  by  any  pe- 
remptory resolution,  exclude  even  this  from 
a  Panopticon  penitentiary-house.  Let  £u- 
ristheus  speak  the  word,  and  I  will  turn  in 
serpents  to  my  infimt  in  its  very  cradle.  — 
Why?  Is  it  that  serpents  are  the  best  nurses? 
No:  but  because  my  infimt  is  an  Hercules. 

Recapitulation  of  the  Horiiontal  Lengths  of 
the  several  component  parts  of  the  Line 
of  Conununication  between  the  lowermost 
Inspection-gallery  within  the  building  and 
the  Look-out  in  the  yards. 

L  In^peetor*$  Pauage, 

1.  Inspector's  Inner 'Bridge  (over  the    f. 

intermediate  area,) 8 

2.  Inspector's  Drop  (within  the  circle 

of  the  grated  passage,)   ....    2 

3.  Inspector's    Inner  -  Landing  -  place 

(within  the  same  cirde,)     ...    2 

4.  Inspector's  Straite  (passage  through 

the  subterraneous  arch  under  the 
cells,) 17 

5.  Inspector's    Outer  -  Landing-place, 

from  the  termination  of  the  arch 
to  the  commencement  of  the  rising- 
ttau-t, 2 

6.  Inspector's  Rising-etairi,  from  the  ex- 

terior annular  area  to  a  litUe  above 
the  level  of  the  ground,       ...    8 

7.  Inspector's  Outer -Bridge  (over  the 

renuunder  of  the  above  area,)  about    2 

"iT 
'Undeterminable,  de- 

8.  Inspector's  Co-  pending    on    the 

vered-way,  .    .  magnitude  of  the 

9.  Steps  up  to  the       '      establishment  and 

Look-out,    .    .  other    local    dr- 

[^    cumstanoes. 

II.  Prieoner^  Paeeagee  on  each  side, 

1.  Prisoners'  Straits, 17 

2.  Prisoners'  Landing-place,   ....  2 

3.  Prisoners'  Rising-stairs,      ....  8 

4.  Prisoners'  Bridge,  about     ....  2 


5.  Prisoners'  Lanes, 
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i  Undeterminable,  for 
the  same  reason. 


The  Figure  annexed  represents  an  Auung 
or  Mabchino  Parade.  It  serves  to  show 
how  a  given  number  of  men  may  be  aired  by 
walking,  in  the  least  possible  space,  vrithout 
infringement  on  the  Phm  of  Separation. 

F. 

Length  of  the  Parade,  say    *    ...     150 
Width, j6 

Number  of  feet  in  each  walk,  ....    6 
Multiplied  by  the  number  of  parallel 

walks  in  the  above  width,     ...    6 
Gives  the  number  of  feet  occupied  by    — 
the  walks  in  the  above  width,  .     .    36 
Number  of  feet  of  vacant  interval  be- 
tween walk  and  walk,  ...     12 
Multiplied  by  the  number  of  inter- 
vals in  the  above  width,    .     .      5 
Gives  the  total  number  of  feet  of  — 
vacancy  in  the  above  width,     .     .    60 
Sum  of  the  width  of  the  walks,  added  to 
that  of  the  intervals,  gives  the  total    — 

width  as  above, 96 

Number  of  feet  of  interval  between  line  = 
and  line  in  tiie  same  walk,  say  .  .  6 
Number  of  lines  capable  of  being  con-  = 
tained,  on  the  above  conditions,  in  an 
area  of  the  above  dimensions,  in  the 
manner  represented  in  the  figure,  .  146 
Multiplied  by  the  average  number 

men  in  a  Ime, 3 

Gives  the  total  number  of  men  that  — 
may  be  aired  by  marching  on  a 
parade  of  the  above  dimensions, 
without  approaching  nearer  than  as 

above 438 

Each  cell  is  supposed  to  occupy  a  distinct 

line :  the  numbers  in  a  line  being  1,2, 3,  or  4. 

The  number  annexed  to  each  Ime  shows 

the  station  occupied  by  each  cell  when  the 

fkgare  is  completed. 

The  lines  might  be  marked  out  by  double 
rows  of  clinkers ;  the  track  of  each  man  by 
a  single  row ;  and  the  walks,  if  necessary,  by 
stakes  and  ropes. 

At  every  turning,  the  outermost  man  at  one 
or  other  side  turns  a  quarter-round,  as  in  the 
military  exerdse,  while  his  comrades  on  the 
same  line,  by  a  diort  run,  gain  the  new  line. 
Thus  the  exerdse  of  running  is  combined 
with  that  of  walking. 

The  number  annexed  to  each  line  shows 
the  station  occupied  by  tiie  inhabitants  of 
each  cell  when  the  figure  is  completed. 
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ThiB  plan  being  designed  merely  for  illus- 
tration, it  was  not  thought  worth  while  to 
bestow  the  pains  that  would  have  been  ne- 
cessary to  give  it  a  thorough  discussion,  and 
clear  it  altogether  from  the  imperfections  that 
may  be  observed  in  it.  From  this  example, 
it  will  be  easy  to  accommodate  the  line  of 
march  to  the  form  of  the  ground ;  giving  it 
the  radial  figure,  and  malong  the  entrance 
from  the  central  yard.  The  walks  would  in 
that  case  diverge  from  one  another  in  pairs 
at  the  fstrthest  extremity,  like  fingers  on  a 
hand.  But  the  greater  the  divergence,  the 
more  space  wiU,  it  is  evident,  be  consumed 
in  waste. 

The  wheels,  which  on  six  days  serve  for 
gain  as  well  as  air  and  exercise  — would  there 


be  any  objection  to  their  serving  on  the 
seventii  for  air  and  exercise  without  gain  ? 
If  not,  then  even  the  walking-parade,  with 
the  expense  of  the  walls  with  which  it  must 
be  surrounded,  might  be  struck  out  as  super- 
fluous. 

The  question  would  be  particularly  mate- 
rial in  a  town,  where  not  only  the  expense 
of  the  walling  might  be  grudged,  but  the 
ground  itself  might  be  unobtainable. 

In  such  a  situation,  if  the  wheel-exercise 
were  thought  improper  for  Sundays,  even  the, 
roof  of  the  building,  might,  if  made  flat  on 
purpose,  be  made  to  answer  the  purpose  of  a ' 
marching  parade ;  only  in  this  case  tiie  space 
not  being  sufficient  to  air  the  whole  number 
of  prisoners  at  once,  without  breaking  in  upon 
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the  {dan  of  Beporation,  the  half  only,  or  the 
ihird  part,  can  partake  of  the  exercise  at  a 
time. 

The  same  atuation  might,  with  like  ma- 
nagement, he  made  to  serve  likewise  for  the 
schools,  proposed  to  he  held,  whenever  wea- 
ther will  permit,  in  the  open  air  on  Suidays. 
See  the  Section  on  Schoolmg. 


SECTION  XXI. 

AFPEOACH  AND  FBNCBS. 

In  the  contrivance  of  the  fences,  I  had  of 
eourse  two  classes  of  persons  in  view :  the 
prisoners  within ;  and  hostile  mohs,  or  such 
individuals  as  might  be  disposed  to  form  plans 
or  join  in  plots  for  the  escape  of  prisoners, 
wiUiout.  To  these  were  added,  in  the  con- 
^vance  of  the  approadi,  the  subordinate 
keepers ;  as  likewise,  though  with  a  different 
view,  the  chapel- visitors.  While  the  govern- 
ment or  coercion  of  the  first  three  ^  these 
four  descriptions  of  persons  was  to  be  pro- 
vided for,  the  accommodation  of  the  last, 
those  still  better  than  gratuitous  inspectors, 
who,  instead  of  being  paid  for  inspecting, 
may  be  content  to  pay  for  it,  must  not  £e 
Delected. 

The  approach,  I  make  (me  only :  a  walled 
avenue,  cut  through  and  from  the  surrounding 
wall  to  the  front  of  the  building,  thrown  back 
purposely  to  a  certain  distance -^  say,  for  ex- 
ample only,  240  feet,  twice  the  diameter  of 
the  poljTgonal  part  of  the  building,  neglecting 
the  projecting  front.  The  aperture  thus  made 
is  closed  by  a  set  of  gates :  a  small  one,  dose 
to  the  porter's  lodge,  for  foot  passengers ;  next 
to  that,  a  larger  one,  for  carriages  to  go  in  at ; 
and  beyond  it,  one  of  the  same  size  as  the 
second,  for  carriages  to  return  by.  At  the 
very  entrance,  the  avenue  is  contracted  as 
much  as  it  can  be,  consistently  with  the  above- 
mentioned  purposes ;  it  grows  gradually  wider 
and  wider  as  it  approaches  the  building ;  ar- 
rived at  a  distance  equal  to  the  breadth  of 
the  projecting  front,  it  stops  short  Conceive 
a  square  having  this  front  for' one  of  its  sides. 
In  ^e  opposite  side,  the  walls  that  bound  the 
avenue  terminate.  In  the  same  line  termi" 
nate  two  walls  or  other  fences,  which,  issuing 
at  right  angles  from  the  front,  bound  the  two 
remaining  sides  of  the  square.  The  avenue, 
though  gradually  expanded  from  the  entrance 
to  the  spot  where  it  fid^  into  the  square, 
vrants  on  each  side  some  feet  of  occupying 
the  whole  width.  That  interval  is  filled  up 
on  each  side  by  a  pair  of  gates,  which,  being 
of  open  work,  afford  to  the  building  access 
to,  and  view  of,  the  spaces  on  each  side  the 
avenue;  designed  partly  and  principally  for 
containing  offices,  and  affording  small  gardens 
to  the  officers.  In  the  centre  of  the  square 
stands  a  lamp-post,  or  some  such  object,  serv- 


ing as  a  direction  to  carriages  in  turning; 
and  from  this  central  mark,  to  the  pier  be- 
tween the  two  gates  across  the  entrance,  it 
might  perhaps  be  found  convenient  at  chapel- 
times,  to  keep  a  strained  rope  or  chain,  for 
the  purpose  of  separating  the  path  of  the  re« 
turning,  fit>m  that  of  the  approaching  vehicles ; 
thus  obviating  the  confusion,  which,  without 
sudi  precaution,  is  apt  to  arise  in  a  throng  of 
carriages. 

The  public  road  runs,  according  to  local 
circumstances,  either  in  the  same  direction 
vrith  the  avenue,  or  else  at  right  angles  to  it, 
and  parallel  to  the  wall  cut  through  to  form 
the  approach.  No  public  highway,  either 
carriage-road  or  foot-path,  runs  near  to  it  in 
any  other  quarter. 

Parallel  to  the  gates,  and  to  the  extent  of 
the  gates,  the  road  is  bounded  on  the  other 
side  by  a  wall,  which  may  be  called  the  nro- 
tection-wall,  and  behind  it  a  branch  of  the 
road,  which  may  be  called  the  protection-road. 

I.  Why  onfy  one  approach  to  so  large  a 
building  f 

1.  For  the  sake  of  economy :  the  more  ap- 
proaches, the  more  porters. 

2.  For  the  sake  ot'  safe  custody  and  suhoT" 
dinati&n :  the  more  exits,  the  more  places  to 
watch,  and  the  greater  the  danger  6f  escape. 
And  were  there  more  exits  than  one,  all  would 
not  be  equally  under  the  view  of  the  head- 
governor.  What  if  he,  and  the  next  in  au- 
thority under  him,  had  each  a  separate  exit 
^nder  his  care  ?  The  inspective  force  would 
be  diminished  by  one  half:  on  the  one  side, 
the  subordinate  would  be  withdrawn  from 
under  the  controul  of  his  principal ;  on  the 
other,  the  principal  would  lose  the  assistance 
of  the  subordinate. 

n.  Why  throw  the  holding  hack  in  this  man" 
ner,  and  place  it  in  a  recess,  rather  than  close 
to  the  road,  and  flush  with  the  surrounding 
waUf 

I.  For  security;  and  that,  in  the  first  place, 
against  enterprises  from  within.  Suppose  a 
prisoner,  by  permission  or  by  negligence,  got 
out  and  landed  at  the  front  of  ^e  building : 
on  this  plan,  what  chance  has  he  gained  of  an 
opportunity  of  escape  ?  He  is  inclosed  in  a 
defile,  with  the  building  at  one  end,  and  the 
gates  that  open  to  it  on  the  other ;  exposed 
on  one  side  to  the  whole  view  of  the  front, 
and  on  the  other  to  that  of  the  gate-keeper, 
without  whose  concurrence  the  gates  can 
afford  him  no  exit,  and  the  prison  habit  be- 
trajdng  him  to  both.  On  the  other  hand, 
suppose  a  part  of  the  building  to  have  doors 
or  windows  opening  to  the  highway :  let  a 
man  but  have  got  through  any  one  of  those 
apertures,  he  finds  himself  at  large.  What 
though  the  part  thus  bordered  by  the  road 
should  be  no  part  of  the  place  designed  for 
prisoners,  but  only  of  the  house  or  lodging  of 
one  of  the  officers,  the  governor  for  example? 
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Sucb  places  may  toot  be  always  inaocearible 
to  the  pri8<mer8,  at  least  to  all  of  them.  A 
prisoner  may  be  there  by  permission,  engaged 
in  some  domestic  emplojrment ;  he  may  have 
stepped  in  thither  on  some  pretence ;  he  may 
have  been  let  in  on  purpose  by  the  infidelity 
of  some  servant  of  the  house.  Should  even 
the  prisoners  be  all  of  one  sex,  there  may  be 
servants  of  the  other.  Of  a  prison  so  drcum- 
slanced,  where  is  the  part  that  can  be  sure 
of  being  always  proof  against  the  united  as- 
saults ci  Cupid*s  arrows  and  Danae*s  golden 
shower? 

2.  Against  clandestine  enterprises  from 
without.  What  enterprises  of  this  nature  can 
be  attempted  with  the  smallest  prospect  of 
success  ?  Without  procuring  the  door  to  be 
opened  by  the  porter,  a  man  cannot  pass  the 
gate ;  he  is  then  inclosed  in  a  defile  as  before, 
reconnoitred  all  the  while  firom  the  lodge  at 
one  end,  and  the  building  at  the  other.  The 
gate  which  lets  him  in  might,  in  the  act  of 
opening  it,  and  vrithout  any  attention  on  the 
part  of  the  porter,  ring  a  warning-bell  pro- 
claiming the  stranger's  entrance  and  approach. 

3.  Against  hostile  enterprises  by  mobs.  The 
enterprises  of  mobs  cannot,  like  the  attempts 
of  individuals,  be  sudden  and  secret:  they 
have  always  a  known  cause.  The  guards  are 
everywhere  upon  the  watch.  Is  mischief 
threatened?  The  porter  rings  his  bell — a 
sentinel  fires  his  piece — the  rorce  of  the  pri- 
son is  collected  in  the  firont.  What  mob  will 
make  any  attempt  against  the  gates?  No 
sooner  have  they  begun,  than  they  find  them- 
selves exposed  to  the  fire  of  the  whole  front ; 
that  fit>nt  more  than  twice  the  breadth  of  tiie 
space  they  occupy,  and  converging  thither  as 
to  a  point.  There  needs  no  riot-act;  the 
riot-act  has  been  read  by  the  first  man  who 
has  forced  himself  within  the  gates.  The  line 
is  completely  drawn  beyond  all  power  of  mis- 
take— all  within  it  are  malefactors.  The 
avenue  is  no  public  highway ;  it  is  the  pri- 
vate inclosure  of  the  keeper  of  the  prison : 
those  who  force  themselves  within  it  do  so 
at  their  periL 

In  the  ordinary  state  of  prison-building,  all 
preparations  for  an  attack,  everything  short 
of  the  actual  attempt^  may  be  carried  on  with- 
out molestation  under  the  keeper*s  nose.  The 
rioters  coUect  together  in  force,  in  what  num- 
bers they  think  proper,  and  with  what  arms 
they  can  procure.  What  shall  hinder,  or  who 
shall  so  much  as  question  them  ?  It  is  the 
king's  highway :  one  man  has  as  much  right 
there  as  another.  Let  them  have  what  arms 
they  will,  still  who  shall  question  them? 
Every  man  has  a  right  to  carry  arms,  till  some 
overt  act  demonstrates  his  intention  of  em- 
ploying them  to  a  forbidden  purpose.  Ob- 
serve now  the  consequences :  The  walls  of 
the  prison  are  impregnable ;  its  doors  well  for- 
tified ;  iirindows  looking  to  the  highway  it  has 


none.  But  the  keeper's  doors  are  like  otlier 
doors — his  windows  like  other  windows.  A 
bar  or  a  log  will  force  the  one — a  stone  or 
push  will  lay  open  the  other.  Where  the 
keeper  enters,  there  may  the  rioters  enter, 
and  there  may  the  prisoners  get  out,  when 
they  are  in  the  keeper's  place.  The  cackoo 
is  completely  hedged  in,  except  at  one  place 
whidi  is  not  thought  of. 

At  Newgate,  the  building,  indud&ng  tlie 
keeper's  house,  runs  along  the  public  fiiot- 
way :  and  the  fate  of  that  edifice  at  the  dia- 
graceful  era  of  1780  di^hiys  the  oonsequenoe. 
No  impediment  does  it  present,  natural  or 
legal,  that  can  hinder  any  single  man,  or  any 
body  of  men,  from  introducing  their  eyes  or 
hands  dose  to  the  keeper's  windows.  A 
little  army  may  come  up  with  dubs  and  iron 
crows  to  tiie  very  door,  ready  to  force  it  open ; 
and  till  the  attack  is  actually  begun,  there  ia 
neither  right  nor  obstade  to  impede,  math. 
less  power  to  hinder  them. 

All  the  other  prisons  in  London,  thai  I  re- 
collect, the  King's  Bendi  amongst  the  rest, 
are  in  the  same  predicament.  Had  the  con- 
trary precaution  been  observed,  the  tragedy 
of  St.  George's  fidds  would  hardly  have  been 
acted.  The  ill-fated  youth,  whose  death 
drew  forth  in  its  day  such  a  torrent  of  popu- 
lar discontent,  would  not  have  fidlen,  or  his 
ML  would  have  been  acknowledged  to  have 
been  not  undeserved. 

In  a  great  town,  the  ground  may  not  al- 
ways admit  of  giving  the  remedy  its  full  ex- 
tent ;  though,  to  a  certain  extent,  and  that 
suffident  to  give  a  vast  advantage  over  the 
common  plans,  it  might  be  made  use  of  al- 
most  everywhere. 

Even  Mr.  Howard's  plan,  though  undrcnm- 
scribed  by  any  considerations  of  local  necn- 
sity,  even  Mr.  Howard's  plan  of  perfiectioa  in 
the  abstract,  has  overlooked  it.  The  piles  of 
building  allotted  to  the  convicts  are  indeed 
placed  all  of  them  within,  and  at  a  distance 
from,  the  surroundmg  wall ;  but  lodges  for 
porters,  a  house  for  a  chaplain,  and  another 
for  a  steward  or  storekeeper,  form  part  of  it. 
Alongside,  for  anything  that  appears,  runs 
the  public  way :  nor  is  there  any  thing  to  hin- 
der a  mob  of  rioters  from  forcing  themsdves 
in  at  the  chaplain's  and  the  steward's  door 
and  windows,  till  the  outrage  is  begun. 

Thus  it  stands  upon  the  fiuse  of  the  en- 
graved plan.  His  after  thoughts,  so  fu  from 
obviating  the  inoonvenienoe  in  question, 
double  it.  His  hist  opinion  is  in  &vour  of 
"  aspadous  walk,  dear  of  buildingB,  through 
the  centre,  with  three  courts  on  each  aide, 
and  the  diapel  and  chaplain's  apartments  at 
the  opposite  end,  hang  the  governor's  own 
apartment"*  Is  the  chaplain,  then,  to  have 
an  outlet  at  hb  end,  as  well  as  the  governor 

•  On  Lasarettos,  p^839l 
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at  bis?  This  will  require  another  pair  of 
lodges  (for  the  plan  gives  two)  and  at  least 
one  other  porter.  At  any  rate,  the  chapkin 
and  his  fiunily  are  out  of  the  reach  of  lending 
an  inspecting  eye  to  observe  the  approach  of 
those  who  come  on  the  design,  or  with  the 
pretence  of  visiting  the  governor,  his  fiunily, 
or  his  servants.  The  inspective  force  at  that 
end  is  pro  toHto  diminished  by  the  removal 
of  that  constituent  part  of  it.  What  Mr. 
Howard's  reasons  were  for  this  change  of 
opinion,  he  has  not  told  us. 

No  one  can  be  more  anxious  than  Blr. 
Howard  to  prevent  eviry  part  of  the  building 
where  prisoners  are  lodged  from  having  win- 
dows to  the  street.  Why?  Because sudb  win* 
dows,  besides  affording  converse,  will  let  in 
spirituous  liquors,  not  to  mention  implements 
for  escape.  Windows  to  the  governor's  house, 
or  the  diaplain's,  will  not  indeed  let  in  spiri- 
tuous liquors,  or  any  thing  else,  into  the  pri- 
9€m  dandesdnely,  but  they  will  let  in  armed 
deliverers  openly,  where  they  are  in  force. 

m.  T^Ae  aventte — why  contracted  at  the  en- 
trance f — The  narrower  the  entrance,  the  less 
the  expense  of  the  gates  which  close  it,  and 
the  more  perfectly  it  lies  within  the  command 
of  the  porter.  At  the  spot  where  it  reaches 
the  building,  were  it  no  wider  than  it  is  at 
the  entrance,  it  would  scarce  afford  turning- 
room  for  carriages,  much  less  the  standing- 
room  which  would  be  requisite  at  church 
time.  Were  it  of  less  width  than  the  front, 
so  much  of  the  front  as  was  excluded,  so  much 
of  the  inspective  force  which  that  part  of  the 
building  furnishes,  would  be  lost. 

Of  i^e  total  area  inclosed  by  the  general 
surrounding  wall,  the  magnitude  must  of 
course  depend  upon  a  variety  of  circum- 
stances; some  of  a  more  genera],  others  of  a 
local  or  otherwise  particular  nature.  Behind 
the  building,  it  will  be  occupied  by  the  pri- 
soner's yards,  of  which  in  the  last  section. 
In  fix>nt  of  the  building,  on  each  side  of  the 
approach,  it  wiU  be  occupied  by  exterior  of- 
fices and  officer's  gardens. 

On  the  outside  all  round,  at  a  small  dis- 
tance (say  12  feet)  from  the  wall,  runs  a 
slight  paliaade  of  open  work.  The  inter- 
mediate space  receives  four  centinels,  whose 
paths  flank  and  cross  one  another  at  the  ends. 
The  walls,  instead  of  forming  an  angle,  are 
rounded  at  the  junctions.  The  palisade  will 
serve  as  a  fence  to  the  grounds  on  the  other 
side :  but  highways  on  which  the  public  in 
general  have  a  right  to  pass,  whether  carriage- 
ways, or  simple  foot- ways,  are  kept  from  ap- 
proadiing  it  as  far  as  may  be. 

At  two  of  the  comers,  the  place  of  the  pali- 
sade might  be  occupied  by  two  guard-houses : 
each  with  two  fronts  to  flank  and  command 
the  two  oentinel's  walks.  To  one  of  these  I 
should  give  such  a  situation  and  such  a  height 
as  to  enable  it  .to  command  the  airing  yards : 
but  at  that  quarter  in  which  it  would  be  at 


the  greatest  distance  from  those  destined  for 
the  reception  of  female  prisoners,  if  that  sex 
be  admitted,  it  might  have  a  platform  in  that 
situation,  and  in  that  elevation,  without  hav- 
ing any  windows  either  way.  It  might  have 
a  communication  with  the  airing-yards,  to  be 
made  use  of  in  case  of  alarm  and  demand  of 
succour  from  the  keepers  in  the  building  or 
the  yards.  The  communication  might  be  ef- 
fected in  any  one  of  several  ways :  by  a  draw- 
bridge, by  an  under-ground  passage,  or  by  a 
ladder  kept  under  lo<^  and  key ;  the  key  aU 
ways  in  the  hands  of  the  comnumding  officer. 
To  prevent  converse  between  the  soldiers 
and  the  prisoners,  the  doors  opening  into  the 
platform  (for  windows  that  way  it  has  none) 
ought  to  be  locked  up,  and  the  key  kept  in 
the  same  custody.  It  is  for  this  same  reason 
that  I  attach  it,  not  to  the  wall,  but  to  the 
palisade  which  is  detached  frt>m  the  walL 

IV.  Why  the  palisade  t — To  cut  off  from  the 
public  in  general  all  focility  and  all  pretence 
for  approaching  the  wall  near  enough  to  at* 
tack  the  centinel,  to  hold  converse  with  the 
prisoners  in  the  yards,  or  to  plant  ladders  or 
throw  over  ropes  to  enable  them  to  escape. 

V.  Why  of  open  work,  rather  than  cloee  f 
a  wall,  for  instance,  or  a  park-pale  ?  —  For 
cheapness ;  and  that  nobody  may  approach  it 
without  being  seen. 

VI.  7%e  centineVt  walka^  why  croeeing  and 
flanking  each  other?  —  That  each  centinel 
may  have  two  to  check  him.  Who  in  such 
case  would  venture  or  offer  to  bribe  any  one 
of  them  to  connive  at  projects  of  escape  ? 
The  connivance  of  any  one,  or  even  any  two^ 
would  be  unavailing. 

VII.  ThewaUs — why  rounded  o;g^ at  the  meet" 
ingg  f  * — To  avoid  giving  the  assistance  which 
angles  afford  to  the  operation  of  climbing  up 
in  the  inside.  Add  to  which,  that  the  greater 
the  space  thus  rounded  off,  the  greater  the 
part  of  each  centinel's  walk  which  is  laid  open 
to  the  view  of  the  two  others. 

As  to  the  height  of  the  wall,  and  the  thick- 
ness, which  will  be  governed  by  the  height, 
the  quantum  of  expense  necessary  on  this  score 
would  depend  upon  the  decision  made  as  to 
the  resorting  or  not  resorting  to  the  military 
establishment  for  a  guard.  With  this  assist- 
ance, added  to  that  of  the  palisaded  walk, 
walls  of  very  moderate  height  would  be  suf- 
ficient :  say  8  or  9  feet,  about  2  or  3  feet 
above  the  height  of  a  tall  man.t    This  height 


*  For  this  precaution  I  am  indebted  to  Mr. 
Blackburn.  In  what  fautances,  if  any,  he  has 
himself  applied  it,  I  do  not  know.  I  took  the 
hint  from  a  history  he  used  to  tell  of  aman  who, 
by  the  assistance  of  two  walls  meeting  at  a  right 
angle,  and  an  instrument  of  his  own  contrivance, 
used  to  convey  himself  in  this  way  over  the  wsll 
of  the  King*8-Benchnrison  in  St  George's  Fields. 

t  Or  would  not  It  feet  be  deemed  necessary? 
since  one  man  might  mount  on  the  shoulders, 
and  perhaps  for  a  moment  on  the  head  of  another. 
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would  be  suffident  to  preyent  any  intelligible 
convene  between  prisoners  and  centinels: 
forbidden  conversation  will  not  be  carried  on 
in  a  loud  voice,  in  ^e  ears  and  under  the  eyes 
of  the  superiors  who  fiorbid  it.  Without  this 
assistance,  it  might  be  rather  difficult  to  draw 
the  line. 

By  rejecting  this  assistance,  the  requinte 
quantity  and  expense  of  walling  that  miyht 
be  thought  requisite,  might  be  increased  in 
another  way.  The  higher  the  wall,  the  more 
obstructive  to  ventilation.  The  higher  the 
wall,  the  more  ample  the  space  that  on  that 
account  it  might  be  thought  necessary  to  in- 
close within  it ;  and  the  greater  that  space, 
the  more  walling  it  would  take  to  inclose  it. 

Did  it  depend  upon  me,  though  I  would 
get  a  military  guard  if  1  could,  yet  even  with- 
out such  assistance,  trusting  to  so  many  other 
safeguards,  I  think  I  would  put  up  with  an 
6  or  9  foot  wall.  In  the  look-out,  sits  con- 
stantly an  inspector,  armed  and  instructed, 
and  commanding  all  the  yards.  By  a  bell, 
he  summons  to  his  assistance  at  any  time  the 
whole  collected  force  of  the  prison. 

viu.  To  what  use  the  protection-iDali,  and 
the  protection-road  f  — The  use  is  tolerably 
well  indicated  by  the  name.  Behind  the  wall, 


and  in  the  road,  in  case  of  an  attack  by  a 
riotous  mob  upon  the  gates,  as  many  passen- 
gers as  do  not  choose  to  take  part  in  it  wiU 
find  shelter ;  and  the  attack  may  be  opposed 
with  fire-arms  firom  the  building  with  the  less 
scruple,  as  no  one  can  sufier  from  it  whose 
jguilt  has  not  made  him  the  author  of  his  own 
fate. 

And  would  you  wish,  then,-  to  see  a  per- 
haps well-meaning,  though  culpable  multitude 
devoted  in  heaps  to  slaughter  ?  No,  surely : 
though  better  thus  than  that  the  prison  should 
be  destroyed,  the  prisoners  turned  loose  upon 
society,  and  justice  struck  with  impotence. 
But  the  truth  b,  that  nothing  of  this  sort 
will  happen :  the  more  plainly  impracticable 
you  maJce  the  enterprise,  the  surer  you  may 
be  that  it  will  never  be  attempted.  Preven- 
tion is  the  work  of  humanity.  Cruelty  joins 
with  improvidence  in  making  the  instruments 
of  justice  of  such  apparent  weakness  as  to 
hold  out  invitation  to  a  destroying  hand. 

This  is  perhi^is  the  first  plan  of  defence 
agunst  rioters,  of  which  the  protection  of 
the  peaceable  passenger  ever  miBde  a  part — 
the  first  in  which  the  discrimination  of  the 
innocent  firom  the  guilty  was  ever  provided 
for  or  thought  of. 

In  the  instance  of  everjr  prison — of  every 
public  building  as  yet  existing — an  attack 
once  begun,  what  is  the  consequence  ?  The 
guilty  must  be  suffered  to  perpetrate  without 
controul  their  forbidden  enterprise,  or  a  con- 
tinual risk  incurred  of  involving  the  innocent 
in  their  fiite.  What  is  the  effect  Oa  street- 
firing  ?  a  medley  massacre  of  rioters  and  pas- 


sengers, of  guilty  and  innocent,  of  men,  wo- 
men, and  children. 

The  maximuM  of  economy,  with  regard  to 
the  figure  of  the  ground,  and  thence  of  its 
surrounding  fences,  remains  yet  to  be  sug- 
gested ;  and  situations  may  be  conceived,  in 
which  it  would  not  be  irreoondleable  with 
convenience.  The  quadrangular  figure  is  that 
which  will  naturally  have  first  presented  it- 
self. But  three  lines  are  enough  to  indoee 
a  space.  The  ground  may  therefore  be  trt- 
angular;  nor,  if  regularity  and  beauty,  in  as 
fitr  as  it  depends  upon  regularity,  are  disre- 
garded, is  it  necessary  that  of  this  triangle 
any  two  sides  should  be  equaL  An  equal 
legged-triangle,  with  the  legs  longer  than  the 
base,  is  to  be  preferred  to  an  equilateral  tri- 
angle, much  more  to  a  triangle  having  the 
angle  opposite  tiie  base  equal  to  or  greater 
than  a  right  one.  The  reason  is,  that  the 
figure  may  have  a  space  running  out  in  length, 
in  order  to  afford  a  sufficient  length  of  ave- 
nue; the  point  or  apex  being  cut  off,  in  order 
to  form  the  entrance. 

The  number  of  the  centinels,  too,  if  the 
military  plan  of  guarding  be  approved  of,  and 
if  the  difference  in  point  of  number  be  an 
object,  will,  in  this  way,  be  reduced,  firom 
four  to  three. 

With  or  without  a  guard,  the  inspection 
prindple.  seconded  by  other  assistances,  we 
have  seen,  or  shall  see,  relative  to  the  plan 
of  management;  supersedes  the  necessity, 
without  detracting  anything  fi'om  the  inge- 
nuity, of  Mr.  Blackbume's  expensive  systenl 
of  mural  fortification.  "  If  a  man  gets  to  the 
other  side  of  the  wall,'*  said  he  to  me  one  day, 
as  he  has  said  to  others,  **  it  must  be  by  getting 
either  through,  or  under,  or  over  it.  To  pre- 
vent his  getting  through,  I  make  it  of  stone, 
and  of  stones  too  massy  to  be  displaced,  as 
bricln  may  be,  by  picking.  To  prevent  his  get- 
ting under,  I  make  a  drain.  As  he  undermines, 
no  sooner  is  he  got  within  the  arch,  than  out 
flows  the  water  and  spoils  his  mine."  To  pre- 
vent Ids  getting  over,  there  was  a  system  of 
precautions,  one  under  another,  too  long  to 
be  repeated  here.  Sound  logic  was  here  com- 
bined with  admirable  ingeniuty ;  in  all  thisT 
there  might  be  nothing  which,  on  a  certain 
supposition,  might  not  be  necessary.  What 
is  that  supposition? — that  in  some  cases  a 
number  of  prisoners,  in  others  at  least  one 
prisoner,  have  time  almost  without  stint  to 
carry  on  their  operations  unobserved.  In  all 
other  modes  of  construction,  under  all  other 
systems  of  prison-management,  the  suppo- 
sition speaks  the  truth.  But  under  the  Pa- 
nopticon mode  of  construction,  under  the 
plan  of  management  whidi  it  supposes  and 
provides  for,  is  this  the  case? — exactly  the 
reverse.  What  prisoner  carries  on  plans  of 
escape  under  a  keeper's  eye  ? 

In  a  dark  nighty  it  may  be  said,  the  benefit 
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vf  the  inspedum  primcipU  fails  yov.  Yes,  if 
tiiere  be  no  lamps  sufficient  to  light  the  wall  s 
— ^yea.  If  there  be  no  watchman  patrolling  in 
the  house.  The  question  then  lies  between 
the  expense  of  this  system  of  complicated 
drcumvallation,  and  the  expense  of  lighting, 
or  rather  the  expense  of  providing  a  single 
watchman  to  go  the  rounds.  I  say,  that  a 
watchman  will  be  sufficient  security  without 
even  Hgfating  on  purpose,  and  that,  in  an  es* 
tablishment  like  this,  a  watchman  need  cost 
nothing:  since  the  people  necessary  for  guard- 
ing and  instructing  by  day.  will  be  sufficient 
TO  watch  at  night  by  turns.  Even  m  the 
narkest  night,  and  vrithout  artificial  light, 
can  a  prisoner,  without  tools,  at  no  more 
than  25  feet  distance  from  the  watchman, 
first  force  through  the  glass  of  a  window,  and 
then  through  iron  bars  on  the  other  side  ? 
Win  he  hazard  any  such  attempt,  when,  sup- 
posing him  against  all  probability  to  succeed, 
there  is  still  a  wall  of  13  feet  high  for  him  to 
dimb  (I  mean  that  which  bounds  the  exterior 
well,}  and  beyond  that,  another  ? 

To  get  dear  altogether  of  the  obstruction 
affivded  by  walls  to  ventilation,  it  has  been 
proposed*  to  dig  a  ditch,  and  to  set  down 
the  wall  at  the  bottom  of  the  ditch.  The  ex- 
pedient seems  unnecessary,  the  expense  of  it 
considerable,  and  the  inconvenience  material 
and  unavoidable. 

The  inconvenience  is,  that  whatsoever  it 
may  do  with  regard  to  security,  it  gives  up 
seclusion.  Of  what  breadth  must  your  ditch 
be  ?  A  hundred,  two  hundred  feet,  would  not 
predude  converse  with  the  ear;  nor  four 
hundred  feet,  nor  a  thousand,  with  the  eye. 
The  grounds  all  round  would  be  a  continual 
rendezvous  for  the  associates  and  confederates 
of  the  prisoners ;  that  is,  for  all  sorts  of  ma-^ 
lefiictors.  It  would  be  a  continual  scene  of 
plans  of  misdiief,  and  plots  for  escape.  What 
should  hinder  a  man  on  the  outside  fit>m  toss- 
ing over  a  rope  or  a  rope-ladder  to  a  prisoner 
prepared  to  receive  it  ?  what  should  hinder 
twenty  men  from  doing  the  same  thing  at 
the  same  time  ? 

How  is  the  ditch  to  be  constructed?  If 
the  sides  are  perpendicular,  they  must  be  sup- 
ported by  brick-work,  or  the  earth  will  be 
continually  washing  and  crumbling  in,  till  it 
reduces  the  depth  of  your  ditch,  and  conse- 
quently the  height  of  your  wall,  to  nothing. 
Are  they  to  be  thus  supported  ?  Then,  be- 
sides the  expense  of  an  enormous  ditch,  you 
have  that  of  two  walls  instead  of  one.  Are 
they  to  be  sloping  without  brick- work  ?  The 
width  of  this  enormous  ditch  must  then  be 
enormously  increased,  and  still  the  obnoxious 
effect  will  be  gradually  produced.  By  the 
prisoners,  at  least  on  their  side,  everything 


*  By  the  Ute  Dr.  Jebb,  in  a  pamphlet  written 
<m  panose; 


will  be  done,  that  can  be  done,  to  accelerate 
it.  Among  their  friends,  too,  on  the  outside, 
to  contribute  a  stone  or  an  handful  of  earth, 
will  be  a  pious  work. 

At  any  rate,  you  have  on  each  side  a  re- 
oeptade  for  stagnant  water.  Which  would  be 
the  greater  ? — ^the  service  done  to  health  by 
the  sinking  of  the  wall,  or  the  detriment  by 
the  accumulation  of  this  water? 

It  would  be  incompatible  with  the  mode 
of  guarding  above  proposed,  by  centinels  in- 
closed in  inaccessible  lanes ;  unless  stationed 
at  such  distances  as  would  occasion  an  enor- 
mous addition  t-o  the  length  of  their  walks^ 
and  to  the  quantity  of  ground  consumed ;  for 
it  would  be  altogether  ineligible  to  bring  the 
guards  so  near  as  to  possess  an  easy  inter- 
course with  the  prisoners. 

Were  it  indeed  worth  while,  the  advantage 
in  point  of  ventilation  expected  firom  this 
idea,  might  be  obtained  by  a  partial  adoption 
of  it,  with  the  help  of  one  of  the  precautions 
already  indicated.  It  would  not  be  necessary 
to  lay  the  space  open  all  round :  it  would  be 
sufficient  were  it  laid  open  at  one  end,  and 
that  end  might  be  narrowed  in  the  manner 
of  the  approach  as  above  described.  But  at 
that  end,  the  property  of  the  ground  on  the 
other  side,  to  a  very  considerable  distance, 
would  require  to  be  attached  to  the  establish- 
ment, in  such  manner  that  no  stranger  should 
have  it  in  his  power  to  approach  near  enough 
to  hold  any  sort  of  converse,  either  with  the 
prisoners,  or  even  with  the  centinel ;  whose 
path  must  also  be  at  such  a  distance  firom 
the  nearest  spot  to  which  they  can  approach, 
as  to  prevent  all  converse  between  him  and 
them,  in  a  voice  too  loud  to  escape  the  ear  of 
the  inspector  in  the  look-out. f 


f  Prisons  are  not  by  any  means  the  only  build- 
—  to  which  this  mode  of  exterior  fortilicatioa 


ines 
(if  it 


(it  it  be  doing  justice  to  a  precaution  so  simple 
and  unexpensive  to  style  it  by  so  formidable  a 
name,)  might  be  applicable  with  advantage. 

Witn  a  view  to  impcction^  it  might  be  applied 
to  all  such  public  establishments  as,  on  account 
of  their  destination,  of  their  importance,  their 
magnitude,  and  their  destructibuity,  are  parti- 
cularly exposed  to  the  clandestine  enterprises  of 
foreign  emisaarioz  such  as  public  magaanes 
and  dock-yaids.  Tne  approach  should  be  u  con- 
structed,  and  the  officers*  houses  and  stations  aof 
disposed,  Uiat  every  strange  face  should  have  the' 
gauntdcme  to  run,  as  it  were,  through  all  their 
eyes,  and  that  any  instance  of  necrligence  on  this 
heau,  on  the  part  of  any  one  of  them,  should  be 
exposed  to  the  observation  of  all  the  rest.  Had  * 
a  plan  Uke  this  been  pursued  in  Plymouth  rope^ 
yud,  the  sad  destruction  to  which  that  important 
magaiine  was  devoted  in  1776,  by  the  hands 
of  a  wretched  incendiary,  might  perhaps  never . 
luive  had  place. 

With  a  view  to  defence  againtt  open  hotiility^ 
it  loight  be  applied  not  only  to  every  prison,  but 
to  every  other  building,  public  or  private,  which 
by  the.  provocation  it  holds  out  to  rapicity  or 
popular  antipathy,  is  liable  to  becoqae  the  obj^ 
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SECTION  XXII. 

MEANS  OF  SUPPLTINO  WATER. 

Two  sources  of  supply  present  themselves : 
the  rain-water  collected  on  the  roof;  and  com- 
mon water,  such  as  the  situation  furnishes, 
to  be  forced  up  by  the  labour  of  the  prisoners 
in  the  airing-wheels. 

The  first  supply  is  not  a  constant  one,  and 
will  go  but  little  way  towards  answering  the 
exigencies  of  so  numerous  an  inhabitancy.  It 
must,  however,  be  carried  off  at  any  rate,  and 
any  one  of  the  eight  iron  tubes  that  form  the 
supports  of  the  inspection-tower,  will  afford 
m  duumel  adequate  to  the  purpose.  Brandies 
from  this  main  would  serve  to  convey  the 
water  to  raaerveirs  in  or  near  to  the  kitchen 
■nd  the  laundry  on  the  sunken  floor. 

The  only  combustible  parts  of  the  build- 
ing, or  rather  the  only  parts  of  the  building 
affording  a  few  combustible  materials,  wiU 
be  the  inspection-lodge,  the  inspection-gal- 
leries, and  the  chapel-gidleries.  By  way  of 
provision  against  such  accidents,  ^fire-engine 
•hould  be  kept  in  a  place  contiguous  to  the 
central  area,  with  pipes  communicating  either 
with  the  reservoirs  above  mentioned,  or  with 
the  more  copious  and  certain  ones,  which 
supply  the  ¥fater  that  is  forced  up  by  the 
wheels. 

To  receive  this  water,  an  annular  cistern 
runs  all  round  the  building.  It  is  placed  im- 
mediately under  the  roof,  and  within  the 
outer  wall.  The  wall  affords  it  support;  the 
roof,  a  covering  firom  dust  and  any  other  mat- 
ters that  might  foul  the  wat«r.  Under  it  run 
down,  in  a  perpendicular  direction  to  the  bot- 
tom o£  the  building,  at  the  places  where  the 
partition-walls  join  the  outer  wall,  piles  of 
iron  pipes  serving  as  mains,  one  placed  be- 
tween, and  serving  for,  every  two  piles  of 
cells.  From  each  of  these  mains  run  12  short 
branches  with  a  cock  to  each,  one  to  each  of 


of  lawless  violenoe.  A  numev-bank,  a  great 
oom-magasine,  a  place  of  worsbip  belonging  to 
any  obnoxious  sect,  a  new  erected  machine  which 
appears  to  threaten  a  sadden  reduction  in  tlie 
pnoe  or  the  demand  of  any  kind  of  labour— 
may  afford  so  man  v  examples.  With  these  pre- 
cautions,  Dincley^s  saw-milL  for  instance,  for 
which  the  nation  was  chargea  with  so  heavy  an 
Indcmni^,  would  probably  have  escaped. 

I  speak  not  here  of  the  mode  of  guarding  by 
csntinel&i— a  species  of  motection  which  could 
only  be  affinded  to  pubuc  establishments,  and 
to  soch  establi^mcnts  as  were  of  adequate  im- 
aortance.  Ispeakonlyof  themodeof  construcu 
mg  the  approach :  its  unity — its  situation  in  a 
waUed  reeess — that  recess  as  deep  as  the  ground 
win  allow — contracted  at  the  entnuioe  —  and 
commanded  by  as  manyoflBcers*  houses  and  sta- 
tioiis  as  can  be  brought  to  bear  upon  it — gates 
of  open-work— and  on  die  other  side  of  the  road 
a  protection-ioad~covcred  by  a  protectton-wall 
->aU  odier  roads,  besides  that  whioi  the  approach 
opsna  tO|  lupt  at  a  dista&oe. 


the  twelve  cells.  Of  these  mains,  which  for 
19  cells  on  a  story  caimot  be  fewer  than  10. 
supposing  none  to  be  wanting  for  the  dead- 
part ;  two,  by  the  help  of  so  many  branches 
running  over  and  across  the  exterior  area. 
will  serve  likewise  for  conveying  the  water 
up  by  the  pumps  worked  by  the  wheels.* 

Shall  the  whole  supply  of  water  be  carried 
up  to  the  top  of  the  building?  or  shall  the 
quantity  required  for  each  story  of  cells,  be 
carried  no  lugher  than  is  necessary  to  convey 
it  to  those  celU?  The  latter  arrangement 
would  save  labour,  but  it  seems  questionable 
whether  upon  the  whole  it  would  be  the  most 
economical  one.  Instead  of  one  ciatem.  ti 
wimld  require  six,  each  of  which  must  have 
its  supports  running  round  the  building ;  and 
though  each  would  require  but  one  sixth  part 
of  the  capacity  of  the  general  cistern,  it  would 
require  almost  as  much  workmanship,  and 
much  more  than  one  sixth,  perhaps  as  much 
as  one-half,  of  the  materials.!  To  form  a 
precise  statement  of  the  comparative  economy 
of  the  two  plans,  compute  the  value  of  labour 
saved  by  that  which  gives  six  particular  cis- 
terns,  and  set  against  it  the  probable  annual 
average  of  the  extra  repairs,  added  to  the 
interest  of  the  extra  capital  which  it  ifoiild 
require,  t  But  a  more  simple,  and  what  seems 
to  be  a  decisive  consideration,  is  the  inse- 
curity that  would  result  from  these  anmilar 
cisterns  running  round  on  the  outside,  one 
under  every  story  but  the  lowest:  they  would 
be  so  many  ladders  to  dimb  down  by ;  from 
whence  would  also  result  the  necessity  of  the 
further  expense  of  having  strong  bars  to  thoae 
stories  of  cells,  to  whidi,  upon  the  present 
plan,  as  already  observed,  no  such  guards  are 
necessary. 

As  to  the  particular  mode  of  conveying  the 
water  to  the  dstem,  it  is  a  topic  I  pass  over, 
as  bearing  no  relation  to  the  particular  con- 
struction or  destination  of  the  present  build- 
ing; with  only  this  remark,  that,  as  the  height 
is  more  than  double  that  to  which  water  can 
be  raised  by  the  pressure  of  the  atmosphere, 
some  other  sort  of  pump  than  the  common 
lifting  one  must  be  employed.  Forcing  pumps 
I  observe  employed  in  the  New  St.  Luke*8 
Hospital,  and  proposed  by  Mr.  Howard  in  his 
Plan  of  a  Penitentiary-house. 


SECTION  XXIII. 

OF  THE  MODE  OF  WA&MING  THE  BUILDING. 

The  possible  differences  in  the  mode  of  ap- 


*  To  adapt  them  to  this  double  purpose  wffl 
require  some  little  contrivance,  but  too  obvious 
to  need  particularising. 

-M  say  six ;  for  if  it  did  not  answer  to  have 
so  many  as  six,  by  the  same  rule  it  would  not 
answer  to  have  any  more  than  one. 

$  There  would,  besides,  be  the  expense  of  the 
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pMw  tftifidal  heat  to  m  buikting  by  means 
«ff  eimiiary  fire,  may  be  comprised  in  the  fol- 
lowing short  analysis:  It  may  be  either  open 
or  elate  :  if  dose,  either  wMeniUative  or  ocm- 
tUative.  The  open,  in  which  the  fuel  is  bomt 
on  hearths  or  in  grates,  with  or  without  the 
benefit  of  a  chimney,  is  that  most  in  use  in 
our  three  kingdoms.  The  unventilative  is 
exemplified  in  the  Dutch,  Russian,  and  Swe- 
<&di  stoves;  and  in  England  in  those  used  for 
hot-houses,  and  in  those  used  in  dwelling- 
houses  and  other  buildings  under  the  name 
of  Buzaglo,  who  first  brought  them  in  vogue : 
the  ventilatiYe,  in  the  stoves  called  Dr.  Frank- 
lin's, or  the  Pennsylvania  stoves,  and  in  those 
for  which  Messrs.  Moser  and  Jackson*  have 
enjoyed  a  patent  for  some  years. 

The  common,  or  open  mode,  b  what,  on 
account  of  the  expense,  nothing  but  absolute 
necessity  would  justify  the  employment  of 
in  a  prison.  Expense  of  chimneys,  grates, 
and  other  fire  implements;  expense  of  fuel, 
and  of  the  time  employed  in  conveying  it  : 
these  expenses  must  be  multiplied  by  the 
whole  number  of  cells ;  for  whatever  need 
there  is  of  it  for  any  one,  the  same  is  there 
for  every  other.  Even  the  mischief  that  might 
be  done  by  fire,  through  design  or  careless- 
ness,  secure  as  a  building  thus  constructed  is 
from  such  mischief  in  comparison  of  an  ordi- 
aa^house,  is  not  altogether  to  be  neglected. 

The  second,  or  unventilative  method,  be- 
mdea  its  being  iu  from  a  pleasant  one  to  those 
who  are  not  accustomed  to  it,  is  by  no  means 
exempt  from  the  suspicion  of  being  unfii- 
▼ourable  to  health.  The  heat  subsists  undimi- 
nished, no  otherwise  than  in  as  &r  as  the  air 
in  the  room  remiuns  unchanged:  calefaction 
depends  upon  the  want  of  ventilation.  The 
air  will  not  be  as  warm  as  is  desired  at  a  cer- 
tain distance  from  the  heated  stove,  without 
being  much  hotter  than  is  desired  in  the  vid- 
nity  of  it:  between  the  two  regions  are  so 
many  concentric  strata,  in  one  or  another  of 
whica  every  sort  of  putresdble  substance  will 
£nd  the  state  of  things  the  most  fiivoiirable 
to  the  prevalence  of  that  noisome  and  un- 
healthy fermentation.  The  breath  and  other 
animal  effluvia,  while  tbey  are  putrifying  in 
one  part  of  the  room,  may  be  burning  in  an- 
other. The  unchanged  and  unchangeable  air 
is  corrupted;  the  lungs,  the  olfiu;tory  nerves, 
and  the  stomach,  are  assailed  in  all  manner 
of  ways  at  once,  by  empyreuma,  by  putridity, 
and  by  respiration.t 


bringfaig  so  many  pipes  through  the  outer  waU 
of^c  buiUing. 

*  InnmongerBin  Frith-street,  Soho. 

i-  Get  the  stove  heated  upon  your  entrance 
Into  a  German  inn :  in  about  hair  an  hour  you 
verodve  an  abominable  stink ;  in  another  half 
honr^  a  slight  degree  of  warmth;  in  a  third,  the 
heat  begins  to  be  comfortable;  in  a  fourth,  it  is 
"         I  tufibcadng.    Open  a  door  or  window 


HI 

In  the  different  modes  of  producing  these 
noisome  effects,  there  are  degrees  of  noisome- 
ness.  An  iron  stove  is  worse  than  an  earthen 
one :  it  contracts  a  greater  degree  of  heat ; 
and  the  vapour  produced  by  the  solution  of 
a  metal  in  burnt  animal  or  vegetable  oO,  is 
an  additional  nuisance,  over  and  above  what 
an  unmetallic  earth  wUl  produce. 

Over  these  impure  methods  of  obtaining 
heat,  the  venHlative  is  capable  of  possessing 
a  great  advantage.  The  air  which  is  to  re- 
ceive the  heat  being  continually  renewed, 
may  be  brought  from  the  pure  atmosphere 
without ;  and  instead  of  being  stagnant,  flows 
in  in  a  perpetually-changing  stream.  Instead 
of  burning  in  one  part,  while  it  is  freezing  in 
another,  the  air  of  the  room  is  thus  rendered 
throughout  of  the  same  temperature.  A  suc- 
cession of  cold  air  fr^m  without  is  the  less 
necessary,  as  the  warm  air,  what  there  is  of 
it,  is  not  less  pture ;{  and  this  pure,  though 
heated  air,  if  introduced,  as  it  ought  to  be. 
from  the  lower  part  of  the  room,  helps  to 
drive  up  before  it,  to  that  part  of  the  room 
which  is  above  the  level  of  the  organs  of 
respiration,  that  part  of  the  air  which,  by 
having  been  breathed  already,  has  been  ren- 
dered the  less  fit  for  breathing. 

By  the  Pennsylvanian  stoves,  these  advan- 
tages were,  however,  possessed  in  but  an 

imperfect  degree Why  ?  —  Because  the 

warming-chamber  was  a  metallic  one ;  it  was 
of  iron.  By  partitions  made  between  an  iron 
back  to  the  grate,  and  another  such  back,  or 
the  brick-work  behind,  the  air  was  made  to 
pass  through  a  long,  though  tortuous  channel 
of  that  metal,  in  a  too  highly  heated  state. 

In  the  room  of  the  metal,  substitute  a 
pure  and  unmetallic  earth,  the  mischief  has 
no  place. 

The  misfortune  is,  that  by  means  of  earth 
alone,  the  operation  has  not  hitherto  been 
found  practicable,  unless  perhaps  it  be  upon 
a  large  scale.  In  iron,  your  warming-chamber 
may  be  very  thin,  is  soon  heated,  and  is  not 
liable  to  be  put  out  of  order  by  the  heat,  hi 
earth,  that  receptacle,  if  thick,  that  is,  of  the 
thickness  that  must  be  given  to  it  if  made  of 


for  relief:  in  rushes  the  air  in  partial  gusts,  and 
gives  you  cold. 

In  hot-houses,  though  the  unpleasant  effects 
of  this  mode  of  warming  are  perceptible  to  many 
people,  they  are  however  less  so  than  in  conunon 
dweUing-rooms:  hot-houses  being  so  much  less 
inhabited  by  animals,  whose  only  effect  on  the 
air  is  to  taint  it,  than  by  vegetables,  which,  how- 
soever they  may  vidate  it  in  certain  ways,  are 
found  to  purify  as  well  as  sweeten  it  in  others. 

X  It  is  suggested  to  me  by  Dr.  Fordyce,  that 
in  such  a  buOding  nuttters  might  be  contrived 
80  that  scarce  anv  air  should  enter  anywhere 
that  had  not  passed  through  the  warming-cham^ 
her,  I  make  use  of  that  word  to  express  the  re- 
ceptacle through  which  the  air  is  to  be  made  to 
I  pass  in  order  to  receive  the  heat 


Digitized  by 


Google 


PANOPTICON;  POSTSCRIPT,  PART  I.  [Sect.  XXIIL 


112 

bricks,  is  a  long  while  in  heating,  a  great  deal 
of  the  heat  is  absorbed  and  lost  in  it ;  it  gives 
out  its  heat  with  difficulty  to  the  air,  which, 
before  it  has  had  time  to  take  up  a  sufficiency 
of  the  heat,  is  passed  through  and  gone  ;* 
add  to  which,  that  in  joining  the  bricks, 
mortar  must  be  used,  and  this  mortar  will  be 
liable  to  shrink  and  crack  by  the  heat,  and 
lose  its  hold.  On  the  other  hand,  if  the  earth 
be  thin,  as  in  retorts  and  crucibles,  it  wall 
be  liable  to  bre^L  by  accidental  violence,  or 
crack  by  change  of  temperature ;  and,  at  any 
rate,  it  will  not  receive  the  heat  from  the 
fuel,  or  communicate  it  to  the  air,  so  soon  as 
metal  would. 

The  warming-chamber,  or  set  of  warming- 
chambers,  employed  by  the  artists  above  men- 
tioned, is  calculated  to  obviate  both  those 
inconveniendes.  It  consists  of  earthen  re- 
torts, open  at  both  ends,  and  inclosed  in  iron 
ones.  The  air  which  is  to  be  heated,  passes 
through  the  interior  earthen  vessel  without 
coming  in  contact  anywhere  with  the  exte- 
rior iron  one.  The  iron  retort,  being  that 
which  alone  is  exposed  to  the  immediate  ac- 
tion of  the  fire,  defends  from  accidents  the 
earthen  one  within.  The  earthen  one,  being 
the  only  one  of  the  two  that  is  in  contact 
.with  the  air,  defends  that  element  from  the 
contaminating  influence  of  the  heated  metal 
on  the  outside. 

The  ventilative  plan,  modified  in  such  man- 
ner as  to  avoid  the  use  of  iron  for  the  inside 
of  the  warming-chamber,  at  least  of  iron  in 
a  too  highly  heated  state,  being  determined 
upon,  the  question  is,  how  to  apply  it  in  such 
a  building  to  the  most  advantage  ? 

The  first  expedient  that  occurs  is  the 
making  of  what  use  can  be  made  of  the  fires 
employed  for  the  preparation  of  the  food. 
From  this  source,  any  quantity  of  heat  might 
doubtless  be  obtained ;  but  whether  in  such 
a  situation  it  could  be  obtained  to  any  con- 
siderable amount  upon  advantageous  terms, 
seems  rather  disputable.  In  ordinary  kitchens 
a  good  deal  is  produced,  more  or  lera  of  which 
might  be  employed  perhaps  in  this  way  to 
more  advantage  than  it  is  in  common.  But 
in  a  building  of  this  form,  and  designed  for 
such  inhabitants,  if  the  heat  employed  in  the 
preparation  of  the  food  were  disponed  of  to 
that  purpose  to  the  best  advantage,  the  quan- 
tity that  would  remain  applicable  to  any  other 
purpow  would,  I  believe,  turn  out  to  be  but 
mconsiderable.  That  it  would  not  be  always 
sufficient  for  that  of  the  wanning  of  such  a 
building  I  am  altogether  confident.! 


*  Gould  not  the  means  be  found  of  detainiiiff 
the  air  with  advantage  till  it  had  imbibed  a  sut- 
fident  degree  of  heat—for  instance,  by  a  pair  of 
valves  ?  This  is  one  of  many  points  that  might 
require  to  be  considered. 

t  The  most  economical  mode  of  dresdng  fifod 
by  cttUnaiy  fiie,  is  other  baking  or  boiUng,  — 


The  defidency  must  at  any  rate  be  made 
up  by  stoves  to  be  provided  on  purpose.    In 


Baking,  if  perfonned  upon  the  moet  economical 
plan,  miffht  be  conducted  in  such  a  manner  as 
not  to  afford  any  heat  at  all  applicable  to  any 
other  purpose,  as  will  be  seen  below.  The  moat 
economical  mode  of  boiling  is  in  what  are  com- 
roonly  called  coppert,t—bea»ae  usually  made  of 
that  material  —  vesids  bedded  hi  brick-woik, 
with  a  place  for  fuel  underneath,  closed  by  a  door 
which  Is  never  opened  but  for  the  introduction 
of  the  fuel  In  this  way,  a  small  proportion  of 
fiieL  oomparativdy  speaklnff,  serves,  scarce  any 
of  tne  heat  bdng  dischargea  into  the  room. 

On  the  oonunon  plans,  the  door  consists  of  a 
single  iron  Plate.  It  might  be  made  double : 
consisting  or  two  paialld  plates,  an  inch  or  so 
asunder,  with  a  bottom  between :  the  interval 
might  be  filled  up  with  sand,  or  some  other  pure 
earth  that  is  a  worse  conductor  of  heat,  if^any 
such  there  be.  The  heat  would  thus  be  tlie 
better  kept  in.  and  the  outer  partition  of  the  door 
might  be  maae  to  reodve  so  little  of  it  as  not  to 
contribute  in  the  smallest  degree  to  the  conta- 
mination of  the  air. 

The  heat  contained  in  the  steam  raised  by 
the  boiling,  should  not  be  suffered,  as  in  private 
kitchens,  to  escape  in  waste.  It  should  be  col- 
lected, and  applied  by  tubes  issuing  from  the 
covers  of  the  coppers,  after  the  manner  of  a  re. 
tort  or  ttUUhead.  In  proportion  to  the  qnaniky 
of  the  provision  that  could  thus  be  dressed  by 
steam,  would  be  the  quantitvof  heat  that  would 
be  saved.  The  steam  vessels  would  be  ranged 
in  firont  of  the  bdline  vessels,  upon  an  devation 
somewhat  higher.  Tiie  boiling  vessels,  in  order 
to  catch  as  much  of  the  current  of  fire  as  posnble 
in  its  way  to  the  chimney  back,  should  extend 
as  far  back  as  was  consistent  with  conveniences 
Hence,  too,  another  advantage :  the^  would  have 
the  more  surface,  and  the  more  surnce  the  mote 
steam  they  would  yidd  to  the  steam  vessels  with 
a  given  quantity  of  heat  in  a  given  time.  The 
h^tex  to  confine  the  beat,  it  might  be  worth 
while,  perhaps^*  to  make  the  steam  vessels,  aa 
also  the  covers  and  necks  of  the  boilers,  double, 
with  a  lining  of  some  badly  conducting  sub- 
stance, such  as  flannd  or  feathers,  between  the 
paralld  plates. 

The  following  fact,  communicated  by  an  in- 
telligent and  reverend  friend,  will  bdp  to  show 
how  far  an  v  attention  that  can  be  paid  to  the  eoo- 
iinement  or  heat  ia  ftom  bdng  a  trivial  one :  — 

In  the  parish  of  P — -,  m  the  ooun^  of 

W ,  live  two  bakers,  T.  W.  and  T.  R. — 

T.  R.*s  oven  is  better  protected  than  that  of 
T.  W. ;  that  is,  so  situated  and  circumstanced, 
that  whatever  heat  is  introduced  inu>  it  is  better 
confined  within  it,  less  drawn  off  from  it  by  sur- 
rounding bodies.  Observe  the  consequence:  — 
To  bake  the  same  quantity  of  bread  takes  up- 
wards of  three  times  the  quantity  of  fiid  in  the 
badlv  protected  oven,  that  it  does  in  the  other. 

The  following  are  the  dat^  in  the  predae  stale 
in  which  they  were  given ;  mm  whence  the  ac- 
curacy of  the  calculation  may  be  judged  of: — 

In  T.  W.*s  oven  (the  badly  protected  one)  it 
takea  16  pennyworth  of  wood  to  bake  40  gallon 
loaves. 

In  T.  R.*s,  it  takes  but  8  pennyworth  of  wood 
(4  faggota  at  2d.  each)  to  bake  60  gallon  loaves ; 

■  Dr.  Fordyee,  tnm  experience,  says  certoteJ^ 
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this  view,  the  sort  sold  by  the  ingenious 
artists  above  mentioned,  present  themselves 
as  the  most  eligible  yet  known. 

What,  then,  is  the  degree  of  artificial  heat 
which  the  whole  of  the  apparatus  employed 
should  be  capable  of  maintaining? — what 
size  and  number  of  stoves  would  be  necessary 
to  insure  it? — from  whence  ought  the  air 
to  be  taken  into  the  warming-chamber?  — 
^iriicreaboiits  to  be  discharged  from  it  ?  — 
how  to  be  made  to  visit  every  cell  ? 

As  to  the  number  of  degrees  of  extra  heat 
which  the  apparatus  should  be  capable  of  af- 
fording, it  should  hardly  be  less  than  40  of 
FUirenheit's  scale.  Forty  added  to  32,  the 
degree  at  the  fireesing  point,  would  make  72, 
1 7  degrees  above  the  height  commonly  marked 
temperate.  But  in  time  of  frost,  the  heat  is 
commonly  more  or  less  below  the  freezing 
point :  one  instance  I  remember  of  its  being 
80  much  lower  as  46  degrees ;  14  below  0. 
This,  it  is  true,  was  for  a  'few  hours  only, 
and  that  in  the  open  air,  and  in  a  situa- 
tion particularly  exposed.  And  in  a  building 
where  the  kitchen  fires  might  at  any  rate 
afford  something,  and  the  warmth  of  so  many 
bodies,  added  to  that  of  so  manv  lights,  would 
affi>rd  something  more,  and  where  the  thick- 
ness of  the  walls  would  afford  so  much  pro- 
tection against  sudden  vicissitudes,  no  such 
very  extraordinary  deficiencies  seem  probable 
enough  to  be  worUi  providing  for.  My  learned 
adviser,  above  mentioned,  Chinks  I  may  ven- 
ture  to  set  down  the  lowest  degree  to  be  ap- 
prehended as  25.  Forty  added  to  this  makes 
d5;  10  degrees  above  the  temperate  point. 
This  may  be  more  than  will  ever  be  neces- 
sary. "Bai  in  a  permanent  provision,  some 
allowance  should  be  made  for  accidents,  and 
in  a  business  of  such  uncertainty,  still  more 
for  miscalculation.  Officers,  it  is  to  be  re- 
membered, not  less  than  prisoners,  must  be 
kept  in  view.  Should  necessity  be  the  only 
object  to  be  provided  for  in  the  one  case, 
comfort  and  custom  must  be  attended  to  in 


and  when  he  bakes  a  second  time  the  same  day, 
it  takes  but  half  the  quantity. 

In  a  vessel  oonsistmg  chiefly  of  iion,  weighing, 
upwards  of  a  ton,  contrived  for  the  purpose  of 
hatrhing  eggs,  Dr.  Foidyce,  many  yesis  ago, 
podnced  by  a  single  lamp  of  the  smallest  kind 
In  use,  and  oommunicstea  to  the  iron,  a  penna- 
ncnt  degree  of  heat  equal  to  that  of  boiling  water. 
In  the  same  vessel,  by  the  same  means,  ne  pro- 
dueed  an  addition  of  heat  to  the  amount  or  ^ 
degrees,  rsising  the  temnoature  from  40  to  100 
In  a  large  space  in  whicn  a  consUnt  current  of 
air  was  pervading  every  part  The  use  of  fea- 
thers^ supposed  to  be  the  worst  conductors  of  heat 
existing,  was  the  contrivance  on  which  the  pro- 
duction of  those  effects  principally  depended.— 
Suppose  the  knowledge  thus  gained  ^yplied  to 
the  purpose  of  dressing  the  food  in  the  manner 
of  an  oven,  what  would  be  the  surplus  of  heat 
applicable  to  the  purpose  (^  warming  the  build- 
ing? None. 
Vol..  IV. 
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the  other.  Happily  for  the  least  regaided 
class,  in  a  building  of  this  form,  to  be  warmed 
in  this  manner,  very  little  distinction  in  re- 
gard to  this  important  branch  of  comfort  can 
be  made. 

As  to  the  number  and  size,  the  seven  sup- 
ports (one  of  the  eight  being  made  use  of  as 
a  water-pipe)  afford  so  many  chimneys,  each 
oi  which  is  capable  of  receiving  its  stove. 
But  how  many  out  of  the  seven  would  be  ne- 
cessary, and  those  of  what  size  ?  Experience 
would  determine :  but  as  a  provision  must 
be  made  in  the  construction  of  the  building 
antecedent  to  anv  experience  that  can  be  ob- 
tained in  the  building  itself,  data  collected 
from  experience  of  other  buildings  must  be 
looked  out  for.  Such  data  are  not  altoge- 
ther wanting.  A  single  stove  of  Moser  and 
Jackson's  construction,  being  employed  in 
St  Geoige*s  Church,  Bloomsbury,  raised  the 
heat  eleven  degrees  of  Fahrenheit's  scale,  and 
it  did  not  appear  that  it  was  able  to  raise  it 
any  more.  To  produce  in  that  church  40  de- 
grees of  extra  heat,  the  number  above  fixed 
upon  for  our  prison,  it  would  therefore  re- 
quire fomr  such  stoves.  What  follows  ?  — 
'That  to  ascertain,  a  priori^  from  the  above 
datum,  as  well  as  may  be,  the  size  and  number 
of  stoves  of  the  same  construction  necessary 
for  our  building,  three  other  data  would  be 
necessary :  the  dimensions  of  the  above  stove ; 
the  dimensions  of  the  inside  of  that  church ; 
and  the  dimensions  of  the  inside  of  the  Pa- 
nopticon proposed ;  noting,  withal,  that  the 
quantity  of  glass  in  the  central  sky-light,  in 
the  annular  sky-light,  and  in  the  cell  win- 
dows, added  to  the  number  of  the  partirion- 
walb  between  cell  and  cell,  would  probably 
lay  the  Panopticon  under  some  little  disad- 
vantage in  comparison  with  that  church. 

In  the  above  manner,  some  conjecture  may 
be  formed  relative  to  the  total  quantity  of 
calefiictive  power  that  would  probably  be  re- 
quisite :  I  mean,  of  the  sum  of  the  contents 
of  the  warming-chambers,  in  whatever  man- 
ner they  may  be  disposed. 

But  when  the  sum  total  of  the  contents  is 
fixed  upon,  the  number  and  relative  size  of 
the  several  warming-chambers  is  not  a  mat- 
ter of  indifferenoa.  Equality  of  distribution 
requires  that  the  number  should  be  as  great 
as  possible,  and  tiie  capacities  of  the  several 
warming- chambers  equal.  Eight  supports, 
that  is,  eight  chimneys  to  the  twenty-four 
piles  of  cells,  would  give  a  stove  to  every 
three  piles  of  cells.  The  dead-part  occupying 
the  space  of  five  piles  of  cells,  the  middle  one 
of  the  three  supports  that  look  to  the  dead- 
part  \rould  be  tiie  proper  one  to  give  up,  and 
make  use  of  as  a  water-pipe ;  the  seven  others 
would  afford  seven  stoves  among  nineteen 
piles  of  cells.* 


*  Total  canacity  out  ti  the  question,  the  mere 
number  wonla  not  raise  the  pnce  to  more  than 
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Win  the  dktribution  thus  made  be  suffi- 
ciently minute?  Experience  alone  can  decide 
with  certainty.  Of  the  tiiree  piles  of  cells 
corresponding  to  each  stove,  the  middle  one, 
if  there  were  any  difference,  should  receive 
more  heat  than  the  other  two.  But  this  dif- 
ference I  should  expect  to  find  little  or  »o- 
thing;  and  if  it  were  but  small,  it  wodd  be 
rather  a  convenience  than  otherwise :  varie- 
ties of  temperature  might  tlm  be  adjusted 
to  differences  with  re^artf  to  employment, 
health,  constitution,  and  good  behaviour. 

At  its  exit  inim  the  warming -chamber, 
shall  the  h«tted  air  be  suffered  to  take  its 
own  cotfte,  or  shall  it  meet  with  a  tube  to 
conduct  it  to  the  part  at  which  it  begun  to 
be  of  use?  This,  too,  would  be  matter  of 
experiment,  and  the  experiment  might  be 
performed  without  any  considerable  expense. 
Terminating  in  the  nearest  part  of  the  inter- 
mediate well,  each  tube  would  require  about 
14  feet  in  length.  For  the  materials,  the 
MTorst  conductors  of  heat  that  would  not  be 
too  expensive,  should  be  selected :  a  square 
pipe  of  four  thin  boards  of  that  length,  each 
four  or  five  inches  over.  These  might  be  co- 
vered with  a  case  of  loose  cloth,  of  the  tex- 
ture of  the  warmest  blanketing,  which,  to 
keep  off  the  dust,  and  contribute  still  more 
to  the  confinement  of  the  heat,  might  be  en- 
closed in  a  similar  tube.  If  by  the  help  of 
these  radial  tubes,  the  distribution  were  not 
found  equal  enough,  they  mig^t  be  made  to 
terminate  in  a  circuntferential  one  of  similar 
materials :  the  whole  of  the  channel  of  com^ 
mmucation^  or  discharging  duet,  as  it  might 
be  called,  would  thus  represent  the  exterior 
part  of  a  wheel,  composed  of  hollow  spokes 
terminating  in  a  hollow  felly.  The  felly  thus 
constituted  should  be  pierced  at  equal  and 
fi'equent  intervals  with  equal  apertures,  the 
sum  of  which  should  be  equal,  and  no  more 
than  equal,*  to  the  sum  of  the  apertures  of 
the  radial  tubes. 

Why  these  radial  tubes  f  since,  as  fiu>  as 
they  extended,  they  would  prevent  the  ho- 
rizontal distribution  of  the  heat,  and,  though 
composed  of  such  materials  as  to  absorb  as 
little  of  it  as  possible,  they  would  at  any 
rate  absorb  some.  —  For  tins  reason:  that 
without  them  a  great  part  of  the  air,  indeed 
the  greatest,  by  mounting  directly  to  the 
ceiling  of  the  sunken  story,  would  be  already 
four  or  five  feet  above  the  floor  of  the  lowest 
story  of  the  cells :  and  the  ceiling,  as  well 


by  the  nature  of  its  materials  ••fejr  iia  rela- 
tive extent  of  surfiux^  wmM  absorb  beyond 
comparison  more  «f  t&e  heat  than  would  be 
absorbed  by  Hbe  tubes. 

The  horizontal  distribution  of  the  heated 
^  air  being  thus  provided  for,  hew  to  promde 
for  its  distribution  in  a  perpendicular  diree-- 
tion  among  the  six  stories  of  cells  in  the  same 
pile  ?  For  'i  no  particular  provision  were  made, 
the  natural  tendency  of  the  heated  air  be- 
ing to  make  its  way  out  by  the  shortest  pas- 
sage, the  greater  part  of  it  would  mount  up 
perpendiciidarly  to  the  sky -light,  where  it 
would  necessarily  find  chinks  at  which  it 
would  make  its  exit,  without  ever  having 
visited  the  cells. 

To  prevent  this  aberration,  and  to  ensure 
a  regular  draught  through  every  cell,  I  insert 
a  daan  of  tubes  reaching  from  bottom  to  top, 
but  with  regular  interruptions.t  In  the  floor 
of  each  cell  of  the  lowest  story  of  cells,  dose 
to  the  front  wall,  at  an  equal  distance  from 
the  two  side-walls,  and  consequently  at  the 
crown  of  the  arch,  I  leave  a  round  hole,  say 
four  inches  in  diameter,  passing  throu^^  the 
brick-work  into  the  sunken  story  below.  To 
this  hole  I  adapt  a  hollow  tube  of  thin  cast 
iron,  of  the  same  diameter.  This  tube  is  con- 
tinued in  height  to  within  a  few  inches  of  the 
ceiling  above ;  which  brings  it  to  between 
eight  and  nine  feet  in  length.  Arrived  at 
tittt  height,  it  terminates  in  a  horizontal 
mouth,  which  may  be  closed  by  a  sort  of 
grating,  transformable  at  pleasure  into  an 
unperforated  plate.^  Between  this  mouth 
and  the  lower  end  of  the  tube,  is  a  wire 
grating,  to  prevent  correspondence  by  papers. 
Immediately  over  this  tube,  is  the  open  end 
of  a  similar  tube  with  an  expanding  aperture, 
flush  with  the  ceiling,  and  consequently  m&  % 
few  inches  distance  firom  the  mouth  of  the 
first-mentioned  tube ;  partly  for  the  purpose 
of  inviting  the  current  that  way  in  the  same 
manner,  partly  for  the  sake  of  conveying  the 
breathed  air  of  that  lowermost  cell  into  the 
upper  region  of  the  next  above  it ;  and  so  all 
the  way  up. 

The  uppermost  of  all  this  chain  of  tubes 
runs  through  the  roof^  and  opens  immedi- 
ately above.     It  may  be  there  covered  with 


241  guineas :  the  nrice  of  one  of  the  least  size 
sold  bj  Moser  and  Jackson  being  no  more  than 
31  guineas ;  but  the  quantity  of  odefactive  power 
obtainable  from  seven  sucn  small  stoves  would 
probably  go  but  a  little  way  towards  furnishing 
40  dei^rees  of  heat  to  such  a  building. 

*  If  greater,  the  heated  air  might  be  discharged 
at  the  nearest  part  of  the  circumferential  tube, 
bifoia  it  bad  attained  the  most  remote. 


f  For  the  general  idea  of  a  set  of  perforations 
for  this  purpose,  and  a  view  of  the  necessity  of 
employing  them,  I  am  indebted  to  the  obliging 
su^estion  of  Dr.  Fordyee. 

f  A  neat  contrivance  for  this  purpose  is  em- 
ployed by  Messrs.  Moser  and  Jackson.  Out  of 
a  arcular  plate  of  brass,  sptices  are  cut  in  the 
form  of  radli^  equal  in  dimensions  to  the  quan- 
tit]r  left  Under  the  metallic  sur  thus  formed, 
a  similar  one  is  stowed,  connected  with  the  upper 
one  by  a  pivot  on  which  it  tarns.  On  giving  a 
slight  turn  to  the  under  star,  it  moves  from 
under  the  upper  one  by  which  it  was  covered 
before,  fills  up  the  interitices,  and  the  apenure 
is  ooropetdy  and  exactly  dosed. 


Digitized  by 


Google 


SiCT.  XXIIL]         MODE  OF  WABHING  THB  BUILDING. 


a  horuoBtal  valve,  the  weight  of  whieh  will 
be  nflldeiit  to  cloee  it,  and  exclude  the  colder 
air  on  tiie  outaide.  When  lifted  op  by  the 
stream  of  heated  air  from  within,  the  efflux 
of  that  air  will  be  sufficient  to  prevent  the 
influx  of  the  colder  air  from  without. 

Why,  instead  of  a  single  hole  in  the  brick- 
work, a  tube,  and  that  running  to  such  a 
height? — For  two  reasons :  that  it  may  not 
afford  a  means  of  secret  converse  between 
the  cells ;  and  that  the  air  which  has  been 
breathed  in  the  cell  below  may  not  be  con- 
veyed to  any  part,  in  which  it  would  be  liable 
to  be  breathed  again,  of  the  cell  above :  it  is 
•eeordlngly  discharf^d  as  high  as  possible 
above  the  level  of  the  organs  of  respiration. 

Should  the  precaution  be  deemed  neces- 
aary,  a  few  slight  bars  might  be  disposed  in 
audi  a  manner  as  to  prevent  a  prisoner  from 
introdncing  his  head  or  ear  near  enough  to 
the  mouth  of  the  tube  to  gain  an  opportunity 
of  converse.  But  frugality  forbids  the  being 
mz  the  expense  of  these  bars,  before  experi- 
ence has  shown  the  need  of  them.  The  pro- 
bability is,  that  no  such  need  would  ever 
occur ;  since  a  man  could  not  make  use  of 
the  aperture  of  the  tube  for  speaking,  with- 
oat  mounting  upon  something,  nor  mount 
upon  any  thing  for  that  purpose  without  sub- 
jecting himself  to  a  great  chance  of  being 
observed.  Nor  then  would  it  avail  him  any- 
thing, unless  the  person  to  whom  he  ad- 
dresBod  himself  in  the  cell  above  or  under- 
Death  were  elevated  and  occupied  in  the  same 
manner  at  the  same  time,  which,  without 
doubling  the  chance  of  detection,  could  not 
be.  Add  to  which,  that  if  there  be  more 
than  one  in  either  cell,  they  too  most  be 
privy  to  the  intercourse ;  and  in  a  situation 
like  this,  privity  without  disclosure  may  in 
justice,  and  ought  in  policy,  to  be  put,  in 
respect  of  punidment,  upon  a  footing  with 
complicity. 

The  level  at  which  the  warmed  air  was 
discharged  could  not  be  too  low :  the  only 
spot  in  which  there  can  be  a  certainty  of 
placing  it  without  inconvenience  is  the  floor 
of  the  intermediate  area  and  the  space  under 
the  lodge.  Thus  situated,  the  tube  would 
not  be  above  seven  or  eight  feet  below  the 
level  of  the  floor  of  the  lowermost  story  of 
the  cells  urMch  are  to  be  warmed  by  it.  If 
it  were  in  the  ceiling,  it  would  be  already 
three  or  four  feet  above  them,  and  before  it 
could  cross  the  intermediate  well,  would  have 
been  carried  still  higher.  If  it  were  anywhere 
between  the  floor  and  ceiling,  it  would  be  in 
the  way,  and  stop  the  passage,  unless  it  were 
considerably  higher  than  a  man's  head,  and 
then  it  would  require  pillars  here  and  there 
to  support  it.  To  sink  it  to  that  level,  either 
the  stoves  themselves  might  be  sunk  down 
accordingly,  or  a  perpetuUeular  tube  might 
drop  ban  the  warming*diamber  to  join  the 
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rodiaitube.  The  former  expedient  seems  the 
most  economical  and  the  most  simple.* 

It  might  perhaps  be  no  bad  economy  to 
have  a  sort  of  carlata  for  the  annular  sky- 
light, to  cover  it  as  soon  as  the  lights  are  Ut 
in  cold  weather.  When  not  used,  it  might 
be  kept  coiled  up  on  rollers,  at  the  upper 
part  oif  the  sky -light,  that  is,  at  the  pNirt 
where  it  joins  the  roof  of  the  inspection- 
tower,  and  from  thence  drawn  down  over 
and  across  the  annular  well,  and  festened  by 
rings  to  ranges  of  hooks  inserted  a  little  above 
the  interior  windows  of  the  chambers  over 
the  cells.  It  might  be  of  the  thickness  and 
texture  of  the  warmest  sort  of  blanketing. 
It  would  be  assistant  to  warmth,  not  only  by 
keeping  the  air  from  impinging  against  the 
glass  of  the  sk^-lig^t,  and  tiiere  discharging 
its  heat,  but  likewise  by  stopping  the  cur- 
rent, and  directing  it  towards  the  cells.  The 
sky-Iight,  it  should  be  observed,  must  un- 
avoidably be  secnred  by  innumerable  crevices, 
one  between  every  two  panes :  for  in  that 
situation,  in  order  to  prevent  their  cracking 
by  the  vicissitudes  of  temperature,  the  panes» 
instead  of  being  fixed  in  the  frame,  and  the 
crevices  stopped  with  patty,  must  be  placed 
so  as  to  lap  over  one  another,  without  any 
thing  to  close  the  chinks. 

Firovision  remains  yet  to  be  made  for  the 
lodge.  This  might  be  effected  by  a  small 
tube  running  from  each  of  the  stoves.  It 
need  be  but  a  small  one;  for  the  warmth 
yielded  by  the  supports  themselves  through 
which  the  smoke  is  passing,  cannot  but  be 
considerable.  Not  improbably  it  would  be 
sufficient  If  upon  trial  it  should  prove 
otherwise,  it  would  be  easy  to  add  the  tubes. 
To  distribute  the  heat  the  better,  and  assist 
the  ventilation,  they  should  open  at  the  cir- 
cumference of  the  room,  but  just  above  the 
floor,  alternating  with  the  chimneys.  The  air, 
as  fest  as  it  was  heated  by  the  chimneys  or  by 
respiration,  woidd,  together  with  the  heated 
air  from  the  tubes,  make  its  way  out  at  the 
central  aperture.  There  would  be  no  dwiger 
either  of  phlogistication  from  die  iron,  or 
want  of  ventilation.  The  utmost  heat  which 
the  smoke  could  impart  to  the  chinmeys 
would  not  be  considerable  enough  to  produce 
the  former  inconvenience,  and  the  central 
aperture  is  a  sufficient  security  against  the 
latter. 

Were  it  not  for  the  distance  there  is  be- 
tween the  spot  where  the  air  receives  its  heat. 


•  True  it  is.  that  though  the  air  when  heated 
will  not  naturally  descend,  yet  sudden  gusts  may 
cany  it  even  in  that  direction,  besides  that  the 
heat  of  every  stratum  of  air  will  of  itself  in  a 
certain  degree  be  communicated  to  every  stmtnm 
of  air  that  is  contiguous.  But  these  are  assist- 
ances  too  InconsidTerable  to  be  adequate  to  the 
purpose.  They  would  still  leave  a  great  dispa- 
rity between  the  temperature  of  the  mwest  story 
and  those  above  it 
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uid  the  ftpftrtments  for  which  it  is  wanted,  it 
is  evident  the  dtBchargimg-duetB  could  not  be 
too  short ;  since  the  more  extensive  they  are, 
the  more  of  the  heat  they  absorb. 

As  to  the  inspection-galleries — being  im- 
mediately over  the  spot  at  which  the  dis- 
charge of  the  heated  air  is  effected,  they  can 
be  at  no  loss  for  a  supply :  it  is  but  leaving 
here  and  there  in  the  floor  an  aperture  capa- 
ble of  being  closed  at  pleasure.  Indeed,  it 
matters  not  how  thin  the  floors  of  those  gal- 
leries are :  if  of  mere  boards,  the  mere  cre- 
vices might  answer  the  purpose. 

From  whence  shall  the  air  be  admitted 
into  the  wanning- chambers  of  the  stoves? 
From  the  entrance,  b^  an  admission-duct — a 
sort  of  an  aeriduet,  if  the  term  may  be  al- 
lowed, appropriated  to  the  purpose.  In  ge- 
ner^  this  is  a  point  very  little  attended  to. 
Air  of  Bome  sort  or  other  will  be  found  every- 
where, and  any  sort,  it  is  thought,  may  lerve. 
Air  already  within  the  building  might  even 
be  taken  in  preference ;  since  by  the  stay  it 
has  nude  there  it  has  already  acquired  some 
heat.  But  if  the  dependence  is  on  what 
draws  in  through  doors  and  crevices,  there 
can  be  no  air  any  further  than  in  proportion 
as  there  is  an  influx  of  cold  ur  at  all  those 
inlets.  The  cold  air  that  comes  in  at  the 
crevices  will  in  most  instances  find  its  way 
to  the  bodies  of  those  whom  it  is  intended 
to  keep  warm :  that  which  comes  in  at  the 
doors  will  in  every  instance.  But  if  a  supply, 
adequate  to  the  evacuation  kept  up  by  respi- 
ration and  other  causes,  is  introduced  Uirough 
the  warming-chambers,  no  such  influx  of  cold 
air  will  take  pbce. 

This  aeridttct,  then,  will  be  nothing  but  a 
flue  similar  to  those  employed  for  conveyance 
of  the  smoke  in  hot-houses.  Short  tubes 
of  iron  will  serve  for  its  junction  with  the 
warming-chambers.  The  quantity  thus  drawn 
in  can  scarcely  be  sufficient  for  respiration  ;* 
if  it  were,  the  deficiency  might  be  made  up 
by  tubes  disdiarging  the  cold  air  at  a  height 
above  the  heads  of  the  inhabitants,  and  point- 
ing upwards.t 


*  The  quantity  thus  requisite  is  easily  ascer- 
tained. The  quantity  of  fresh  air  Dcoasary  to 
support  a  man  without  inoonvenienee  for  a  gTven 
time,  has  been  pretty  well  detmnined.  This 
quantity,  multiplied  by  the  greatest  number  of 
inhabitants  the  building  can  ever  indoee  at  the 
same  time,  would  give  the  quantity  of  fresh  air 
requisite  for  the  supply  of  the  buflding  during 
that  time. 

f  Another  use,  which,  though  eoUatend  to 
the  above  design,  is  not  the  least  considerable 
of  the  advantages  that  might  be  reaped  from  it, 
is  the  opportunity  it  would  afford  of  a  set  of  ex- 
periments  relative  to  the  economy  of  heat.  With 
tiie  least  quantity  and  expense  of  fuel  possible, 
how  to  produce  and  support  for  a  given  time  a 
given  cTi^ree  of  heat,  applicable  to  the  several 
purpeses  for  which  heat  is  required  ?  Such  is 
the  pnbltai,  to  be  solved  :  a  Subject  which  has 


The  Penitentiary-act  puts  an  inexorable 
negative  upon  all  this  contrivance.    Accord- 


never  yet  been  taken  up  upon  principles,  or  up- 
on a  large  scale.  Of  what  importance  the  solu- 
tion of  such  a  problem  would  be  to  the  popula- 
tion  and  wealth  of  nations,  may  be  seen  at  a  sin|^ 
gUmoe.  Fuel  of  the  fossil  kind  is  a  limited  re- 
source ;  the  nation  which  consumes  it  lives  upon 
a  capital  which  must  sooner  orlater  be  exhausted. 
The  population  of  a  country  in  which  artificial 
beat  18  a  necessary  of  life  must  therefore  ulti- 
mately depend  upon  the  quantity  it  can  keep  up 
of  sudi  sort  of  fuel  as  can  be  obtained  from  the 
vegeuble  kingdom,  the  only  sort  which  is  capa- 
ble of  being  regularly  reproduced. 

The  iacmties  which  a  building  upon  the  pa- 
nopticon principle  would  afford  for  experiments 
in  this  view,  will  readily  be  apprehended.  In 
the  seven  stoves,  without  puttins  more  than  one 
to  each  chimney  it  admits  of,  trial  might  be  made 
of  so  many  different  forms.  The  vemUlaiive 
mode  would  of  course  be  uken  for  the  common 
basis :  but  this  ground- work  is  susceptible  of  a 
great  variety  of  modifications.  The  construc- 
tion pursued  by  Messrs.  M oser  and  Jackson, 
with  all  its  superiority  over  all  preceding  me- 
thods,  may  vet  be  found  to  fall  considerably 
short  of  perfection  in  this  line.  Doubting  the 
warminir- chamber  occssions  a  great  consump- 
tion of  fuel,  and  renders  this  mode  of  warming 
far  from  being  so  cheap  as  could  be  wished. 
Could  not  Uie  same  degree  of  extra  heat  be  given 
to  a  building  by  a  less  degree  of  ignition  given 
to  a  laiKer  quantity  of  air  ?  For,  as  Dr.  Fot- 
dyce  has  clearly  demonstrated  to  me,  the  less 
the  degne  of  beat  which  the  air  contracts  in  the 
warming-chamber,  the  better,  for  very  material 
reasons.  ,  Reducing  the  degree  of  heat  given  to 
the  air  by  augmenting  the  quantity  ctt  air  to 
which  heat  is  given,  could  not  there  be  found 
some  sini^e  subsunce  of  which  a  warming- 
chamber  might  be  made,  without  the  addition 
of  another  receptacle  to  hne  or  to  indose  it?  Is 
it  most  advantageous  to  make  the 
chamber  dividedinto partitions,  as  practised  . 
Moser  and  Jackson, or  entiref  and  if  entire,  to 
what  extent  can  such  a  waxming.  chamber  be 
carried  to  advantage?  What  is  the  most  ad  vanta- 
geous  form  for  the  warming-chamber,  and  what 
the  most  advantageous  mode  of  spplying  the  fire 
to  it,  and  connectmg  it  with  the  fare-place?  The 
rehition  being  ascertained  between  a  dqrree  of 
heat  as  indicated  by  the  thermometer  on  tiie  one 
hand,  and  the  expansive  force  on  the  other,  and 
thence  the  velocity  of  current,  and  quantity  of 
air  80  heated,  discharged  out  of  a  mouth  of 
known  dimensions  within  a  known  time,  could 
not  a  given  d^ree  of  heat  be  secured  at  pleasure 
to  the  air  thus  discharged,  by  closing  the  mouth 
with  a  valve  loaded  by  a  weight,  which  would 
thus  indicate  and  express  by  pounds  and  ounces 
the  several  degrees  and  quantities  above  men- 
tioned,  and  consequendy  the  calefisctive  powers 


of  the  stove?  Such  are  among  the  out 
which  the  inquiry  would  have  in  view.  Hitherto, 
partiy  fbr  want  of  science,  partiy  for  want  of  a 
proper  theatre  for  experiment,  whatever  has  been 
done  by  artists  in  this  line  has  been  littie  more 
than  random  ffuess-work.  Aleans  might  not  im- 
pobably  be  found,  in  some  such  way  as  above 
hinted  at,  of  ascertaining  a  priori^  I  mean  pre- 
viously to  any  trialmade  in  the  particular  buadtng 
to  be  warmed,  the  calefkctive  power  of  a  given 
stove,  that  is,  die  quantity  of  air  heated  to  a  givec 
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Big  to  tlist  act,  all  penitentiary-houses  must 
absolutely  be  warmed,  "dried  and  mode- 
rately wanned  in  damp  or  cold  weather," 
*'  by  flpes,"  and  these  flues  must  come  *<  from 
the  flues  in  the  kitchens,  and  other  public 
ires  belonging  to  each  house.'** 

The  invention  of  Messrs.  Moser  and  Jack- 
son, as  well  as  all  other  inyentions,  past, 
present,  and  to  come,  that  make  no  use  of 
flues,  is  here  rejected,  seven  years  befiire  it 
was  ever  thou^t  of.  I  must*  be  allowed  a 
word  or  two  in  behalf  of  these  ingenious 
artists:  I  am  a  co-defendant  with  them — a 
partner  in  their  guilt.  The  same  statute 
which  prohibits  their  mode  of  warming  a 
penitentiary-house,  proscribes  my  mode  of 
building  one,  and  my  mode  of  managing  one, 
in  almost  every  circumstance.  What  has  the 
service  been  a  gainer  by  this  rigour?  We 
shall  see.  Economy,  I  presume,  and  that 
alone,  was  the  power  that  dictated  it.  Hu- 
maiuty,  however  peremptory  she  might  be  in 
ber  injunctions  that  felons  should  have  warm 
bed-chambers,  would  not  of  herself  have  been 
thus  particular  about  the  mode. 

On  the  kitchen  fires,  which  are  put  fore- 
most, seems  to  be  the  grand  reliance :  the 
Other  public  fires  seem  rather  to  be  thrown 
in  as  make-weights. 

That  economy  could  draw  much  advantage 


[Tee,  which  it  is  capable  of  yielding  to  that  or 
any  building  within  a  given  time.  This  indica- 
tion being  obtained,  the  several  calefacdve  powers 
of  different  stoves  might  be  compared  while  they 
were  at  work  at  the  same  time,  whereas  without 
it  the  comparison  could  no  otherwiie  be  made 
than  bv  setting  them  to  work  in  the  same  build- 
ing at  different  times.  The  species  and  Quantity 
ofniel  employed  in  thediflerent  stoves,  the  tem- 
peiatuie  of  the  air  in  different  parts  of  the  build- 
ing, and  of  the  atmosphere  without  the  building 
during  the  whole  continuance  of  the  experiments, 
•^these  or  other  influencing  or  resulting  drcum- 
stanoes  would  need  to  be  carefully  marked  and 
rcffistered.  In  the  same  way,  the  comparative 
calefactive  powers  of  different  sorts  ofJueiuoAt 
also  be  ascertained.  I  have  alreadv  hintea  at 
the  inquiries  that  might  be  made  relative  to  the 
application  of  the  heat  to  baking,  boiling,  and 
other  domestic  operations — ^not  to  mention  those 
which,  like  maltuig,  brewing,  and  distUlinff|  are 
conducted  upon  a  more  extensive  scale.  Were 
a  course  of  experimenu  to  be  carried  on  with 
any  such  views,  on  so  new  and  so  peculiarly  fiu 
vourable  a  theatre,  it  might  be  of  use  that  the 
nlan  of  operations  should  oe  made  public  before- 
Iiarid,  that  such  lights  and  instnictions  as  might 
be  obtainable  from  the  philosophical  world  might 
be  collected  before  the  commencement  of  the 
course.  Philosophy  is  never  more  worthily  oc- 
cupied, than  when  alibrdinff  her  assistances  to  die 
economy  of  common  life :  benefits  of  whidi  man- 
Iclnd  in  general  are  partakers,  being  thus  supei- 
added  to  whatever  gratification  is  to  be  reaped 
from  researches  puiely  specuUtive.  It  is  a  vain 
and  &lse  philoBophy  which  conceives  its  dignity 
to  be  debased  by  use. 
•  111  Geo.  111.  c  74,  §33. 


from  this  source  will  not,  I  believe,  seem 
very  probable  to  any  one  who  may  have  cast 
an  eye  over  one  of  the  preceding  pages.  A 
Panopticon  Penitentiary-house  is  a  roosi: 
this  statute  Penitentiary-house  was  to  have 
been  a  toum,  with  streeU  in  it  In  the  room, 
this  resource  seemed  to  amount  to  little: 
what  would  it  amount  to  in  the  town?  I. 
would  as  soon  think  of  warming  London  by 
the  fires  of  the  tavern  kitchens. 

Thus,  then,  stands  the  economy  of  the 
contrivance.  That  the  bed-chambers  may  be 
economically  warmed  by  flues  fit>m  kitchens^ 
kitchens  and  kitchen  fires,  and  so  forth,  are 
to  be  multiplied  till  there  are  enou^  of  them 
for  the  bed-chambers.  Could  the  new-invented 
stoves  be  employed  on  any  terms  under  this 
act  ?  By  prescribing  the  one  mode,  does  it 
peremptorily  proscribe  the  other?  Would  an 
indictment  lie,  or  only  a  mandamus  f — This 
is  more  than  I  would  presume  to  answer. 
But  what  must  be  done  at  all  events,  or  the 
positive  injunctions  of  the  law  disobeyed,  is 
— to  build  the  kitchens.  That  done,  and 
whatever  degree  of  heat  is  necessary  being 
produced  in  that  way,  whatever  degree  is  not 
necessary,  might  perhaps  be  produceable  in 
the  most  economical  manner  by  the  new-in- 
vented stoves. 

A  little  lower  we  shall  see  more  of  these 
culinary  laws :  but  the  virtue  of  the  present 
one  is  not  yet  exhausted.  To  decide  this,  as 
well  as  dl  other  questions  relative  to  the  con- 
struction of  the  building,  three  superinten- 
dents are  employed.  Suppose  the  three  (no 
very  unnatural  supposition)  to  have  taken  up 
each  of  them  a  different  system  about  warm- 
ing: one  a  patron  of  the  ingenious  artists 
above  mentioned;  another  a  disciple  and  par- 
tisan of  Dr.  Franklin's;  the  third  an  adorer 
of  the  memory  of  the  departed  sage  to  whom 
this  statute  is  so  much  indebted,  and  an  in- 
expugnable defender  of  the  letter  of  the  law : 
so  many  superintendents,  so  many. irrecon- 
cilable modes  of  warming  the  house.  How 
would  they  agree  ?  —  As  the  three  original 
superintendents  did  about  the  place  where  it 
was  to  be  put. 

The  error  lies,  not  in  regulating  badly, 
but  in  regulating  at  all.  Economy,  house- 
hold economy,  is  the  child  of  the  hour :  it 
changes  with  prices,  which  change  with  the 
progress  of  ingenuity,  the  course  of  taxation, 
the  copiousness  of  supply,  the  fluctuations 
of  demand,  and  a  thousand  incidents  besides. 
Meddling  with  matters  like  these  the  legis- 
Utor  will  probid)ly  be  wrong  to-day;  he  will 
certainly  be  wrong  to-morrow. 

Were  I  obliged  to  make  a  law  about  heat, 
I  would  rather  enact  the  degree,  than  the 
mode  of  producing  it.  In  no  cell  shall  the 
heat  be  suffered  to  befiwer  than  such  a  nvm^ 
ber  of  decrees,  nor  more  than  such  another 
number^  above  the  freezing  point  in  such  or 
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tmeh  «  fcafe.  Innare  thi$  degree,  you  whoee 
huaineae  itia,  as  ckeapfy  aa  you  Man,  U  the 
temperature  thus  fixed  upon  a  proper  one  ? 
It  will  not  be  less  so  a  thousand  years  hence. 
Minuteness  might  be  objected,  but  not  im- 
providence. 

To  what  end  this  economy  all  the  while  ? 
-i^That  felons  may  have  fires,  or  what  is 
eqmvalent,  in  their  bed  -  chambers.  I  say  in 
their  bed-chambers.  For  in  these  cells  they 
are  to  do  nothing  but  **  rest  :'**  this  is  care- 
fully provided :  other  apartments  are  to  be 
given  them  for  working-rooms  and  dining- 
room8.t  Fires  in  bed-chambers  for  felons? 
Is  it  everjr  gentleman  whose  bed^diamber  has 
a  fire  in  it,  or  so  much  as  a  place  to  make 
one?  In  the  coldest  and  dampest  weather, 
is  it  altogether  universal,  even  in  tiie  most 
opulent  fiunilies,  to  have  a  fire  to  go  to  bed 
by? 

"  And  have  not  your  felons,  then,  this  lux- 
ury ?"  Tes ;  that  they  have— and  glad  I  am  they 
have  it  Why  ? — because  it  costs  nothing : 
they  have  no  other  rooms  than  their  bed- 
chambers. Is  it  that  they  may  have  warm 
rooms  to  sleep  in?  No;  but  that  such  of 
them  as  are  employed  in  sedentary  trades, 
may  work  and  sit  comfortably  in  the  diort 
intervab  of  their  work,  instead  of  shivering 
in  forced  and  comfortless  inaction.  By  night 
as  well  as  by  day,  they  work  as  long  as  heidth 
and  ease  permit.  They  are  not,  like  some 
we  shall  see  hereafter,  compelled  to  laaness 
beyond  that  of  the  laziest  diild  of  luxury — 
chained  to  their  beds  by  law. 


SECTION  XXIV. 

or  THB  SCONOMT  OBSERVED  IN  THE 
COMSTaUCTION. 

It  may  be  reduced  to  three  principal  heads : 
1.  Making  the  same  apartment  serve  for  every 
thing;  2.  Bfaking  the  cells  capable  of  serving 
for  two,  three,  or  four  inhabitants,  instead 
of  one;  8.  Making  them  no  larger  than  is 


1.  Six  several  modes  of  action  or  existence 
are  incident  to  the  persons  fi>r  whose  recep- 
tion the  building  is  particularly  designed:  to 
work,  to  ecf ,  to  aleep,  to  pray,  to  be  pumahed, 
and  to  he  muraed.  One  and  the  same  place 
serves  my  prisoners  for  all  of  them.  If  the 
restriction  is  severe,  it  is  not  unexampled. 
In  our  own  three  Idngdoms,  it  is  the  lot  of 
many  hundred  thousands,  perhaps  of  some 
millions,  of  better  men. 

I  see  nothing  that  should  hinder  a  man 
firom  working  where  he  eats,  working  where 
he  sleeps,  eating  where  he  works,  eating 
where  he  sleeps,  sleeping  where  he  works,  or 
sleefnng  where  he  eats.    All  this,  and  more, 


•  Section  ». 


flbid. 


it  has  more  than  once  happened  to  myself  to 
do  in  the  same  room  for  a  considerab^  time 
together,  and  I  cannot  say  I  ever  found  any 
bad  consequence  from  it. 

I  conceive  it  not  altogether  impossible  for 
a  man,  nor  even  for  a  Christian,  to  piay  where 
he  does  all  this :  Christ  and  his  apostles  did 
so.  Synagoguesexcepted,  neither  Christ  DOT 
his  apostles  knew  what  it  was  to  pray  in  amy 
consecrated  place. 

Not  that  for  all  this  I  have  any  olgectioii 
to  that  rite.  It  seems  neither  difficult  to 
show  that  it  does  service  to  religion,  nor  easy, 
if  possible,  to  show  that  it  does  disservice. 

In  my  plan,  I  accordingly  admit  a  oonsfr* 
crated  space,  and  that  by  no  means  a  confined 
one— a  pUce  in  which  no  operation  that  does 
not  minister  to  religion  shall  be  carried  on. 
All  I  contend  for  is,  that  it  is  not  neces- 
sary that  the  prisoners  should  themselves 
be  situated  in  that  place — that  it  is  suflident 
to  every  purpose,  tf,  without  being  situated 
there,  they  see  and  hear  what  passes  there. 
The  place  where  the  minister  is  situated,  and 
where  the  more  considerable  part  of  the  au- 
ditory are  situated,  the  place  to  which  the 
eyes  and  the  thoughts  of  the  prisoners  are 
turned,  is  holy  ground. 

As  little  reason  do  I  see  why  the  same 
place  should  not  serve  them  for  being  pu- 
nished in.  Separate  apartments  for  this  pur- 
pose are  surely,  of  all  luxuries,  one  that  can 
best  be  spared.^ 

As  to  nursing,  whether,  upon  the  common 
plans  of  construction,  separate  rooms  for  that 
use  were  necessary,  is  not  strictly  to  the 
purpose  here.  The  bed-chambers  being  all 
single  ones,  I  do  not  immediately  apprehend 
what  advantage  the  patients  were  to  get  by 
being  removed  out  of  those  rooms  into  others, 
unless  it  were  that  of  having  fires  in  their 
rooms — abenefit  which,  without  shiftingtheir 
quarters,  they  might  have  received  from  por- 
table stoves.  A  portable  stove  not  only  costs 
less  than  a  room,  but  is  sooner  made.  Were 
the  infirmary-rooms  at  any  time  to  be  filled, 
it  would  be  rather  an  awkward  circumstance 


X  At  Westminster  school,  two  brothers  onee 
upon  a  time  were  caughtstxaggUngout  of  bounds. 
For  thdr  chastisement,  tb^  fittber,  a  diancter 
not  unknown  in  those  days,  caused  two  ftnilaa  to 
be  made  on  purposes  Tne  scene  of  each  enl|ait^ 


transgression  was  inscribed  upon  the  inanumcnt 
of  his  punishment;  «id  care  was  tdnn,  that  in 
the  correction  ofhimwhohad  strayed  toSt  John's, 
the  forula'  should  not  be  employed  which  was 
destined  to  wipe  out  the  gmlt  that  had  ben 
eontrscled  in  Tothill-Fields.  I  xcmcmber  die 
boys,  the  fitther,  and  the  sticks.  The  mode  of 
chastisement  was,  it  must  be  confessed,  striking 
enough :  but  was  it  a  necessary  one  ?  As  neoes. 
saiy,at  least,  as  it  would  have  been  to  have  baih 
rooms  to  punidi  them  in.  And  of  the  two  contri- 
vances, bttildinff  a  room,  and  ennaviiur  a  couple 
of  words  upon  the  bead  of  a  stiol^wnich  is  the 
most  expensive  ? 
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for  m  patient  in  a  higk  ferer  to  wait  for  at- 
tendanoe,  till  an  additional  infirmary  oonld 
be  built  and  in  readineaa  to  reoeiye  lum.  At 
Moser  and  Jackson's,  a  good  portable  stove 
may  be  bad  upon  tbe  pnraat  principle  for  5} 
guineas,  ready  nade;  stoves  of  inferior  qua- 
lity, aad  less  elaborate  contrivance,  probably 
«t  a  still  cbeaper  rate. 

But  be  this  as  it  may  in  the  Penitentiary- 
town  designed  by  the  act,  in  a  Panopticon 
Penitentiary-bouse  nursing-rooms  on  pur- 
pose would  be  unnecessary  beyond  dispute. 
Booms  better  adapted  to  that  use  than  every 
cell  is  of  itself,  or  even  so  well,  can  hardly 
be  shown  anywhere.  By  nursing-rooms  on 
purpose,  I  mean  rooms  which,  when  they  are 
not  put  to  this  use,  are  not  put  to  any  other. 
For  as  to  particular  cells,  more  particularly 
well  suited  to  the  purpose  of  an  u^irmtay  than 
other  ceUs,  such  have  already  been  pointed 
out,  and  under  that  very  name  ;*  but  the  con- 
venience they  would  afford  to  the  sick  is  no 
reason  why,  when  there  are  no  sick,  they 
ahould  remain  unoccupied.  Indeed  the  whole 
of  the  upper  story  of  cells  is  peculiarly  well 
adapted  to  this  use.  None  of  the  air  that 
has  visited  any  one  of  these  cells,  ever  visits 
any  other  part  of  tbe  whole  building ;  and 
being  so  much  nearer  than  any  others  to  the 
roof,  they  can  receive  a  portable  stove  and 
its  chimney,  with  so  much  the  less  inconve- 
nience and  expense.! 


*  Section  6,  Dead-part, 

i-  A  aepaiate  infiimary  for  a  Panopticon  Peni- 
tentiary-house  ?  I  voula  not  desire  such  a  thing 
even  for  the  plague.  Ouaided  by  proper  regula- 
tions, I  should  not  have  the  smallest  apprehen- 
sion of  inhabiting  the  inspection-tower,  while 
the  ceUs  were  fiUea  by  patients  dying  of  tnat  dis- 
ease. How  much  leas  would  there  be  to  fear, 
where  the  only  danger  is  a  possibility  of  itt  im- 
portation by  goods  or  passengers  on  account  of 
the  country  from  which  they  come !  A  Lazar- 
etto may  accordingly  be  added  to  the  number 
of  the  establishments  to  which  the  panopticon 
principle  might  be  applied,  under  some  varia- 
tions, to  signal  advantage.  On  casting  an  eye 
over  the  TaNe  of  end*  and  means  at  the  end  of 
this  volume,  the  reader  will  easy  distinguish  such 
of  the  latter  as  are  applicable  to  this  purpose :  he 
will  also  distinguish  with  equal  facility  such  of 
the  expedients  as,  being  adapted  to  opposite  pur- 
poses  would  require  to  be  discarded  or  changed. 
As  to  comfort,  amusement,  luxury  in  all  its 
ahraes,  it  issufiicient  to  hint  that  there  is  nothing 
of  that  sort  that  need  be  excluded  ftom  such  an 
hotel,  any  more  than  from  any  other.  But  every- 
thing of  luxury  apart,  what  would  not  Howard 
have  given  for  a  cell  in  a  Panopticon  Penitentiary 
house  as  here  described,  instead  of  the  apartment 
in  the  Venetian  Laxaret,  the  stench  of  which  had 
80  neariy  cost  him  his  life  ?• 

I  must  not  dwell  in  this  place  on  a  subject  of 
so  confined  a  nature,  and  so  foreign  to  the  pre- 
sent  puipose.  I  will  only  just  add,  that  the  plan 
of  warming,  as  here  described,  would  afford  a  me. 

•  Howard  on  Lcutarettos,  p.  11. 


An  tiiese  diflerent  sets  of  apartments  the 
Penitentiary  act  supposes — all  but  one,  the 
dining-rooms,  it  expressly  orders.  (  I  see  no 
mention  in  it  of  powdering-rooms.| 

On  the  common  penitentiary  plans,  each 
prisoner  must  at  any  rate  have  a  sleeping- 
room  to  lumself.  Why?  Because,  being  un- 
der no  sort  of  inspection  or  controul  during 
the  hours  allotted  for  sleep,  whidi  under  the 
common  management  occupy  the  greatest 
part  of  the  twenty-four,  even  two,  much  more 
any  greater  number,  might  prompt  and  assist 
one  another  in  plotting  to  escape.  But  the 
rooms  they  sleep  in  might  at  some  times  be 
too  cold  for  working  in,  or  they  would  not 
hold  the  machines  which  it  is  thought  advis- 
able to  employ^- or  their  work  requires  that 
they  should  be  under  the  eye  of  an  inspector, 
which  they  cannot  be  in  these  rooms :  there- 
fore there  are  to  be  other  rooms  for  work- 
ing in. 

Have  any  notions  about  health  and  airiness 
contributed  to  this  opinion  about  the  neces- 
sity of  different  rooms  for  the  different  parts 
of  the  twenty-four  hours?  I  am  not  certain, 
though  something  to  this  effect  I  think  I  have 
observed  in  tbe  publications  of  Mr.  Howard. 
But  even  under  the  common  Penitentiary 
discipline,  I  should  not  think  any  such  mul- 
tiplication necessary,  much  less  under  the  plan 
of  management  here  proposed.  To  how  many 
hundred  thousands  of  his  Majesty's  honest 
subjects  is  such  luxury  unknown!  Even 
among  persons  somewhat  above  the  level  of 
the  lowest  class,  what  is  more  common  than 
to  have  but  one  room,  not  only  for  one  per- 
son, but  for  a  whole  fiunily — man,  wife,  and 
children?  and  not  only  working,  aiul  sleeping. 


thod  peculiarly  advantageous  of  airing  the  cotton 
wool,  which  18  the  great  and  dangerous  artide 
in  the  Levant  trade.  La3ring  the  cotton  in  light 
strata  upon  numerous  and  shidlow  stages,  in 
sheltered  warehouses,  occupying  the  gnraml-floor 
of  the  cellular  part  of  the  building,  it  mifht 
easily  be  so  ordered,  by  flues  or  pipes  leadmg 
from  the  back  part  of  those  stages  to  the  stoves 
in  the  inspection-tower,  that  not  a  particle  of  air 
should  visit  the  fire  in  the  stoves,  that  bad  not 
made  its  way  through  the  cotton  on  the  stages. 
The  ventilation,  besides  being  so  much  more 
perfect,  not  da>eiiding,  as  itmust  otherwise,  upon 
the  uncertainties  of  the  weather,  the  continuance 
of  tUs  irksome  and  expensive  probation  might  be 
so  much  the  shorter. 

t  Not  exactly  sa  Meals,  for  aught  I  see, 
might  be  made  in  the  working-rooms :  they 
cannot,  however,  in  tbe  sleeping-rooms.  —  §  w. 
I  am  not  certain  whether  Mr.  Blackbume  put 
dinlnff-rooms  in  his  plana:  I  think  I  have  heard 
he  did.  Two  chapels  I  know  he  had  put  in  for 
the  National  Penitentiary-house— one  for  each 
sex— but  struck  out  one  of  them  upon  its  being 
suggested  to  him  that  it  was  possible  for  the  two 
sexes  to  be  in  the  same  pUice  at  different  times. 

II  I  was  once  much  pressed  to  put  a  tennis- 
ooMrt  in  my  pkn;  for  felons  have  not  less  need 
of  exercise  than  honest  men.  Powdering-rooms 
are  more  common,  and  would  be  less  expouive. 


Digitized  by 


Google 


120 


PANOPTICON;  POSTSCRIPT.  PART  I. 


rSiCT.  XXIV. 


and  eating,  but  cooking  to  be  performed  in 
it?  Among  the  Irish  cottare,  m  we  learn  from 
Mr.  Arthur  Young,  that  is,  among  the  bulk 
of  the  Irish  people,  one  room  is  the  only 
receptacle  for  man,  wife,  diildreu,  dog,  and 
swine.  Has  that  one  room  so  much  as  a 
single  window  in  it,  much  less  opposite  win- 
dows, or  any  aperture  but  the  door  ?  In  towns 
where  one  room  forms  the  sole  dwelling-place 
of  a  whole  family,  has  not  that  room  dosed 
windows  in  it?  Is  there  any  commanding 
power  to  enforce  the  opening  of  any  of  those 
windows?  does  not  the  aversion  to  cold  for- 
bid it  ?  Are  they  so  much  as  capable  of  being 
opened,  if  at  all,  for  more  than  hidf  their 
length,  and  that  the  lower  half?* 

Let  me  not  be  mistaken.  Far  be  it  from 
me  to  propose  the  manner  in  which  the  com- 
mon people  live  through  ignorance,  as  a  pro- 
per model  to  be  pursued  by  those  who  have 
the  good  fortune  to  be  possessed  of  more 
intelligence ; — fiv  be  it  from  me  to  insinuate 
that  a  bad  regimen  ought  to  be  prescribed, 
only  because  it  is  practised ; — all  I  mean  is, 
that  the  degree  of  airiness  most  frequent 
in  the  dwellings  of  the  greater  part  of  the 
people  is  inferior,  and  much  inferior,  to  that 
which  might  be  obtained  without  multipUea- 
tion  of  rooms,  even  according  to  the  hitherto 
received  mode  of  construction  for  peniten- 
tiary-houses, and  according  to  the  mode  of 
management  hitherto  pursued  in  them.  In 
prisons  even  so  managed,  the  inhabitants 
would  not,  in  this  respect,  be  worse  oft,  but 
much  better  off,  than  the  common  run  of  men 
at  liberty.  Yet  even  in  this  respect,  how  in- 
ferior are  some  of  the  most  approved  plans  of 
construction,  in  comparison  of  the  one  now 
proposed !  f  There,  when  you  shut  out  rain 
or  snow,  you  shut  out  air :  here,  rain  or  not 
rain,  windows  open  or  not  open,  you  have 
fresh  air  in  plenty — in  much  greater  plenty 
than  is  usual  in  a  palace. 

2.  Of  such  part  of  the  saving  as  results 
from  the  substituting  a  steady  plan  of  miti- 
gated seclusion  in  small  apartments,  to  an 
alternation  of  solitude  and  promiscuous  in- 
tercourse, nothing  fiurtherneed  be  said  here: 
it  has  been  fully  vindicated  in  a  preceding 
section. 

3.  Of  the  waste  of  room  observable  in  the 
common  plans,  a  great  part  is  to  be  placed  to 
the  account  ot  height.  Not  mors  than  eleven 
feet,  but  not  less  than  nine,  is  the  height 


*  Were  ventiUtion  the  ol^ect,  the  upper  sash 
would  be  the  one  to  open  in  preference,  especially 
where  the  highest  part  of  the  lower  one  is  not 
above  the  level  of  the  organs  of  respiradon. 
Wcfe  it  not  for  accidental  gusts,  so  much  of  the 
air  as  is  above  the  aperture  might  remain  forever 
unchanged.  It  may  perhaps  have  been  partly  on 
this  consideration,  that  in  Mr.  Howard's  and  the 
Wymondham  plans,  the  holes  serving  for  win- 


dows are  placed  so  high, 
t  Supra,  p.  %. 


prescribed  by  the  Penitentiary  act.}  TheWy« 
mondham  -  house  takes  the  medium  betweeo 
these  two  extremes.]  Waste  it  may  well  be 
called.  I  suspected  as  much  at  the  time  ot 
writing  the  letters :  I  speak  now  with  deci- 
sion, and  upon  the  clearest  views.  In  respect 
of  health,  height  of  ceiling  is  no  otherwise 
of  use,  than  as  a  sort  of  succedaneum  to,  or 
means  of,  ventilation.  In  either  view,  it  is 
beside  the  purpose :  as  a  succedaneum,  ina- 
dequate ;  as  a  means,  unnecessary.  If  your 
air,  indeed,  is  never  to  be  changedl,  the  more 
^ou  have  oi  it,  the  longer  you  may  breathe 
It  before  you  are  poisoned :  this  b  all  you  get 
by  height  of  ceiling.  But  so  long  as  it  is  un- 
dergoing an  incessant  change,  what  signifies 
whi^  height  you  have?  Take  a  Panopticon 
penitentiary-house  on  one  hand,  and  St.  Paul's 
employed  as  a  penitentiary-cell,  on  the  other: 
let  the  Panopticon,  aired  as  here  proposed 
to  be  aired,  and  warmed  as  here  proposed  to 
be  warmed,  contain  4  or  500  prisoners ;  let 
St.  Paul's,  hermetically  dosed,  have  but  a 
single  nuui  in  it ;  the  F^opticon  would  coo- 
tinue  a  healthy  building  as  long  as  it  was  a 
building ;  in  St.  Paul's,  the  man  would  die  at 
the  end  of  a  known  time,  as  sure  as  he  was 
put  there.  § 

In  this  one  article  we  may  see  almost  ahalf 
added  to  the  expense  in  waste.  Ten  feet  fitMn 
floor  to  ceiling,  when  less  than  seven  feet 
would  serve  I  —  when  less  than  seven  feet 
does  serve,  and  serves  to  admiration  1  I  am 
almost  ashamed  of  the  eight  feet  I  ask :  it  is 
for  the  mere  look's  sake  that  I  ask  it.  The  ex- 
periment has  been  tried :  the  result  is  known, 
though  not  so  well  known  as  it  ought  to  be. 
Have  the  hulks  ten  feet  of  height?  —  have 
they  eight  feet  ?— have  they  seven?  I  look  at 
Mr.  Campbell's  hulks,  and  to  my  utter  asto- 
nishment I  see  that  nobody  dies  there.  In 
these  receptacles  of  crowded  wretchedness, 
deaths  should  naturally  be  more  copious  than 
elsewhere.    Instead  of  that,  they  are  beyond 


lospitus,  the  reader  may 


±  SecL"33. 

§  In  the  Letter  on  Ho  . 
reoolbct  what  is  said  in  oommendatioD  of  i 
idea  of  Dr.  Marat's  with  respect  to  ventilation, 
and  the  form  of  construction  proposed  by  him 
in  oonsequenc&  What  he  says  is  very  just,  as 
far  as  it  goes :  but  the  truth  is,  that  so  long  as 
proper  a&-holes  are  made,  and  proper  meana 
employed  for  determining  the  air  to  pass  through 
them,  there  is  no  form  but  mav  be  made  as  veo- 
ti]ative,andbythatmeansasnealthyashiSL  At 


that  time  I  had  never  experienced  i 
aatisfection  I  have  ainee  eiuoyed,  of  vinting  a 
London  honiital.  I  had  not  then  seen  either 
St  Thomas's  or  Ouv*s.  I  had  no  idea  of  the 
simple  yet  multiplied  contrivances  for  ensuring 
an  unremitted  yet  impercentible  cfaanffe  of  air, 
nor  the  exquisite  purity  ana  salubriu  that  is  the 
result  of  them.  If  I  had,  I  should  Utde  have 
thought  of  sending  Englishmen  to  France,  or 
any  other  country,  for  hospital  practice  or  theo. 
ries  of  ventilation. 
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compariflon  less  so.  I  speak  from  the  reports. 
I  know  not  the  exact  proportion ;  my  searches 
and  computations  are  not  yet  complete;  but 
as  to  so  much  I  am  certain.  I  speak  of  the 
ordinary  rate.  Now  and  then,  indeed,  there 
comes  a  sad  mortality  —  Why?  —  because 
where  pestilence  has  been  imported,  hulks 
neitiier  do  nor  can  afford  the  means  of  stop- 
ping it.  But,  bating  pestilences,  men  are 
immortal  there.  Among  200,  300,  quarter 
after  quarter,  I  look  for  deaths,  and  I  find 
none — Why  ?  — because  Mr.  Campbell  is  in- 
telligent and  carefid,  Pandora's  cordials  un- 
known there,  and  high  ceilings  of  no  use. 

This  experiment  is  new  matter :  it  is  no 
fault  of  the  legislators,  of  whom  I  speak,  not 
to  haye  made  use  of  it.  In  their  time  it  did 
not  exist :  how  should  it  ?  It  was  this  yery 
statute  of  theirs  that  produced  it.  While  they 
were  building  their  penitentiary-castle  with 
one  hand,  they  little  thought  how  with  the 
other  they  were  cutting  the  ground  from  un- 
der it.  llie  information  does  exist  now :  the 
&ult  will  be  not  theirs,  but  that  of  their  suc- 
cessors, if,  like  the  Wandsworth  purchase, 
che  knowledge  thus  acquired  lies  in  waste. 

Mention  not  the  mortalities :  it  is  impos- 
sible they  can  have  had  the  low  ceilings  for 
xheai  cause.  The  mortalities  have  been  rare : 


for  these  three  or  four  years  none;  from  that 
period  immortality  begins.  Haye  Uie  ceilings 
been  higher  since  that  time  ?  Had  Captain 
Cook  ten  feet,  eight  feet,  seven  feet  between 
decks?  —  Captain  Cook,  under  whom,  in  a 
voyage  that  embraced  all  the  climates  of  the 
globe,  out  of  80  men  not  a  single  one  died 
in  a  space  of  between  four  and  five  years  ?* 
Out  of  112,  in  the  same  time,  but  five,  nor 
of  those  more  dian  two  in  whom  the  seeds 
of  death  had  not  been  sown  before  their  em- 
barkation ? 
What  wasyovr  Natwnal  Peniientiaty'hoMse 

tohaoecottf  £120,000 How  many  was  ii 

to  have  holdenf  960,^What  did yottr Liver- 

poolJail  co$t  f  About  £28,000 How  many 

will  that  hold?  270.  —What  I  make  the  nation 
pay  £120/or  what  you  have  done  fir  £100  ^ 
How  comes  that  about  9— How  f  Why,  from 
the  Act :  the  Act  will  have  high  eeiUnys  — 
hew  could  I  lower  them  9 — the  Act  wiU  have 
spacious  rooms — how  could  I  narrow  them  9 
The  King  was  to  pay  fir  every  thing :  every 
thing  was  according^  to  be  upon  a  royal  scale. 
At  Liverpool  it  was  otherwise  :  those  who  or- 
dered were  to  pay Such  was  the  purport  of 

a  conversation  I  had  with  Mr.  Blackbume. 


*  Four  years,  two  months,  and  22  dsys.    See 
Cook's  Second  Voyage,  Introduction. 
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This  surely  is  no  place  for  anything  like  a 
complete  and  regular  system  of  prison-ma- 
nagement. Such  an  enterprise  would  have 
been  above  my  strength.  It  would  have  re- 
quired opportunities  which  I  have  not  pos- 
sessed, and  time  more  than  at  present  can  be 
spared. 

A  work  of  this  kind  is,  however,  still  to 
execute.  Mr.  Howard's  publications  present 
no  such  work.  They  afford  a  rich  fund  of 
materials ;  but  a  quarry  is  not  a  house.  No 
leading  principles — no  order — no  connexion. 
Rules,  or  hints  for  rules,  in  places  which, 
unless  by  reading  the  book  through  again, 
you  can  never  find  a  second  time;  recommen- 
dations, of  which  the  reason  is  not  very  ap- 
parent, and  for  which  no  reason  is  given ; 
some  perhaps  for  which  no  sufficient  reason, 
if  any,  could  be  given.  My  venerable  firiend 
was  much  better  employed  than  in  arranging 
words  and  sentences.  Instead  of  doing  wbi^t 
so  many  could  do  if  they  would,  what  he  did 
for  the  service  of  mankind,  was  what  scarce 


any  man  could  have  done,  and  no  man  would 
do  but  himself.  In  the  scale  of  moral  desert, 
the  labours  of  the  legislator  and  the  writer 
are  as  far  below  his,  as  earth  is  below  heaven. 
His  was  the  truly  christian  choice ;  the  lot, 
in  which  is  to  be  found  the  least  of  that  which 
selfish  nature  covets,  and  the  most  of  what 
it  shrinks  from.  His  kingdom  was  of  a  bet- 
ter world ;  he  died  a  martyr,  after  living  an 
apostle. 

To  please  everybody,  is  acknowledged  to 
be  in  no  instance  a  very  easy  task.  There 
are  perhaps  few  instances  in  which  it  is  less 
so  than  this  of  penitentiary  discipline.  There 
are  few  subjects  on  whidi  opinion  is  more 
under  the  sway  of  powers  that  are  out  of 
the  reach  of  reason.  Difierent  tempers  pre- 
scribe different  measures  of  severity  and  in- 
dulgence. Some  forget  that  a  convict  in 
prison  is  a  sensitive  being;  others,  that  he 
is  put  there  for  punishment.  Some  grudge 
him  every  gleam  of  comfort  or  alleviation  of 
misery  of  which  his  situation  is  susceptible: 
to  others,  every  little  privation,  every  little 
unpleasant  feeling,  every  unaccustomed  dr- 
cumstance,  every  necessary  point  of  coercive 
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discipline,  prctanto  mstter  for  a  charge  of  in- 
Immanity. 

In  the  midst  of  these  discordant  senttments, 
this  promiscuous  conflict,  in  which  judgnient 
and  regulation  are  so  apt  to  be  led  astray, 
sometimes  by  the  negligence  of  insenslbili^, 
sometimes  by  the  cruel  anxiety  of  cowardice, 
sometimes  by  the  excess  of  tenderness,  and 
now  and  then  perhaps  by  the  affectation  of 
it,  a  few  leading  positions,  if  by  good  fortune 
any  such  should  be  to  be  found,  to  which 
men  of  no  description  whatever,  be  their  de- 
gree of  judgment  or  cast  of  temper  what  it 
may,  shall  find  it  easy  to  refuse  their  assent, 
will  not  be  Mnthout  their  use :  unfortunately, 
the  application  of  those  principles  will  stUl 
leave  but  too  wide  a  field  for  uncertainty  and 
variance.  But  even  in  case  of  variance  it  will 
be  something  to  have  placed  the  question 
upon  clear  ground,  and  to  have  rendered*  it 
manifest  to  every  eye  on  what  point  it  turns, 
whether  the  disagreement  is  an  irremediable 
one,  or  whether  any  means  of  putting  an  end 
to  it  may  be  hoped  for  from  fhrther  investi- 
gation. 

But,  in  the  first  place,  a  summary  view  of 
the  objects  or  ends  proper  to  be  kept  in  view 
in  the  planning  of  such  a  system  may  not  be 
without  its  use.  They  may  be  thus  distin- 
guished and  arranged:  — 

1.  Example^  or  the  preventing  others  by 
the  terror  of  the  example  from  the  commis- 
sion of  similar  offences.  This  is  the  main  end 
of  all  punishment,  and  consequently  of  the 
particular  mode  here  in  question. 

2.  Good  behaviour  of  the  prisoners  during 
their  subjection  to  this  puni^mient;  in  other 
words,  prevention  of  prison  ojffence$  on  the 
part  of  prisoners. 

3.  Preservation  of  decency,  or  prevention 
of  such  practices  in  particular  as  would  be 
offences  against  decency. 

4.  Prevention  of  undue  hardships;  whether 
the  result  of  design  or  negligence. 

5.  Preservation  of  healthy  and  the  degree 
of  cleanluuss  necessary  to  that  end. 

6.  Security  against  fire. 

7.  Safe  custody ,  or  the  prevention  of  es- 
capes, which,  as  fiur  as  they  obtain,  frustrate 
the  attainment  of  all  the  preceding  ends. 

8.  Provision  for  future  subsistence ;  L  e.  for 
the  subsistence  of  the  prisoners  after  the  term 
of  their  punishment  is  expired. 

9.  Provieionfor  their  Juture  good  behaviour^ 
or  prevention  of  future  offences,  on  the  part 
of  those  for  whose  former  offences  this  punish- 
ment is  contrived.  This  is  one  of  the  objects 
that  come  under  the  head  of  reformation. 

10.  Provision  for  reHgious  instruction ; — a 
second  article  bdonging  to  the  head  of  refor- 


1 1 .  Provisionfor  intellectual  instruction  and 
improvement  in  general ; — a  third  article  be* 
lonying  to  the  head  of  r^fifrmmiion. 


12.  Provisionfor  comfort ;  i.  e.  for  the  al- 
lowance of  such  present  comforts  as  are  not 
incompatible  with  the  attainment  of  the  above 
ends. 

IS.  Obeervance  of  economy ;  or  provision 
for  reducing  to  its  lowest  terms  the  expense 
hazarded  for  the  attainment  of  the  above  ends. 

14.  Maintenance  of  subordination  ;  i.  e.  on 
the  part  of  the  under  officers  and  servants,  as 
towards  the  manager  in  chief — a  point  on  the 
accomplishment  of  which  depends  the  attain- 
ment of  the  several  preceding  ends.  No  one 
of  these  objects  but  was  kept  in  view  through- 
out the  contrivance  of  the  building ;  none  of 
them  that  ought  to  be  lost  sight  of  in  the 
contrivance  of  the  plan  of  management.  The 
management  was  indeed  the  end :  the  con- 
struction of  the  building  but  one  amongst  a 
variety  of  means,  though  that  the  principal 
one. 

//I  may  perhaps  subjoin  in  the  way  of  reca- 
pitulation, a  general  table  of  ends  and  means — 
a  tabular  view  of  the  several  expedients  em- 
ployed or  suggested  for  the  attainment  of 
the  above  ends. 

In  the  meantime,  this  summary  enamera- 
tion  of  the  ends  themselves  may  serve  to  direct 
our  attention,  and  afford  us  some  guidance  in 
judging  of  the  proposed  expedients  as  they 
present  themselves ;  and  incidentally  of  the 
regulations  and  expedients  that  have  been 
established  or  recommended  by  others,  either 
with  a  view  to  the  same  ends,  or  at  least 
with  relation  to  the  same  subject. 

From  the  different  courses  taken  in  the 
pursuit  of  these  several  ends,  or  some  of 
them,  errors  have  been  adopted,  by  which 
the  lot  of  the  persons  devoted  to  this  punish- 
ment has  been  affected  in  opposite  ways :  the 
treatment  leaning,  in  some  instances,  too  far 
on  the  side  of  severity  ;  in  others,  too  hr  on 
the  side  of  lenity  and  indulgence.  It  is  for 
the  correction  and  prevention  of  such  errors, 
that  the  three  following  rules  are  proposed, 
to  serve  as  guides  in  the  pursuit  of  the  above 
enumerated  ends.  These  are  the  leading 
positions  above  alluded  to.  Should  t^eir 
propriety  be  admitted,  there  is  not  a  single 
comer  of  the  management  in  which  their  uti- 
lity will  not  be  recognised. 

1 .  Rule  of  Lenity The  ordinary  condition 

of  a  convict  doomed  to  forced  labour  for  a 
length  of  time,  ought  not  to  be  attended  with 
bottily  sufferance,  or  prejudicial,  or  dangeroua 
to  health  or  life.* 

2.  Rule  of  Severity,  .-^sing  the  r^ard 
due  to  life,  health,  and  bodily  ease,  the  or- 
dinary condition  of  a  convict  doomed  to  a 
punishment  which  few  or  none  but  indivi- 


*  The  qualification  applied  by  the  epitliei 
ordinary^  and  the  words  length  oftime^  aeemed 
necessary  to  make  room  wr  an  excrotion  in 
fkvour  of  temporary  punishment  for  pnaon  ef- 
'^noea,  at  the  expense  of  bodily  ease; 
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dmb  of  tlie  poorest  clMi  wn  wpt  to  incur, 
ought  not  to  be  made  more  eligible  then  tiist 
of  the  poorest  class  of  sttbjeets  in  a  state  of 
uinooenee  and  liberty. 

3.  Rule  o/Economjf —  Saving  the  regard 
due  to  liie,  health,  bodily  ease,  proper  in- 
struction, and  future  provision,  eoonony 
ought,  in  every  point  of  management,  to  be 
the  prevalent  consideration.  No  public  ex- 
pense ought  to  be  incurred,  or  profit  or  saving 
rejected,  for  the  sake  ei^er  of  punishment 
or  of  indulgence.^ 

Propositions  of  such  latitude  may  be  thought 
to  require  a  few  words  of  explanation :  — 
propositions  of  such  importance  mgy  require 
something  to  be  said  in  the  way  of  justifica- 
tion.  The  precaution  is  not  superfluous.  The 
reader  who  feeb  himself  interested  in  the 
aabject  would  do  well  to  scrutinize  them.  It 
is  but  fair  he  should  have  this  warning ;  for 
if  these  are  really  fit  to  compose  a  test,  no 
plan  of  management  has  yet  been  either  pur- 
sued or  proposed,  that  will  abide  it. 

Injuries  to  health  and  bodily  ease  are  apt 
to  result  principally  from  either  that  part  of 
the  BMnagement  which  concerns  mamtenaneef 
or  that  which  concerns  employment.  The  sup- 
ply for  maintenance  ma^  be  defective  in  quan- 
tity, or  improper  in  quabty :  the  labour  exacted 
in  the  course  of  the  employment  may  be  im- 
proper in  quality,  or  excessive  in  quantity. 

What  must  not  be  forgotten  is,  that  in  a 
state  of  confinement,  all  hardships  which  the 
management  does  not  preserve  a  man  finom, 
it  inflicts  on  him. 

The  articles  oi  supply  necessary  to  pre- 
serve a  man  from  death,  ill  health,  or  bodily 
sufferance,  seem  to  be  what  are  commonly 
meant  by  the  iieceMartejq/*it/e.  The  supplies 
of  this  Und  with  which,  according  to  the  rule 
of  lenity,  every  such  prisoner  ought  to  be  fur- 
nished, and  that  in  the  quantity  requisite  to 
obviate  those  ill  consequences,  may  be  in- 
cluded under  the  following  heads : — 

1.  Food,  and  that  in  as  great  a  quantity  as 
he  desires. 

2.  Clothing  at  all  times  in  sufficient  quality 
and  quantity  to  keep  him  from  suffering  by 
cold,  with  change  sufficient  for  the  purposes 
of  cleanliness. 

3.  During  the  cold  season,  firing  or  warmed 
air  sufficient  to  mitigate  the  severity  of  the 
weather.  r--"^- 

4.  In  case  of  sickness,  proper  medicine, 
diet,  and  medical  attendance. 

5.  In  the  way  of  precaution  against  sick- 
ness, the  means  of  cleanliness  in  such  nature 
and  proportion  as  shall  be  sufficient  to  afford 
a  complete  security  against  all  danger  on  that 
score. 

The  reasons  against  inflicting  hardships 
affecting  the  health,  and  such  privations  as 
are  attended  with  long-continued  bodily  suf- 
ferance, are*- 


1.  That  being  unconspicuoiis,  thty  oantri- 
bttte  nothing  to  the  main  end  of  punislunent, 
whidi  is  example. 

2.  That  being  protracted,  or  liable  to  be 
protracted,  through  the  whole  of  a  long  and 
indefinite  period,  filling  the  whole  measure 
of  it  with  unremitted  misery,  they  are  inor- 
dinately severe ;  and  that  not  only  in  com- 
parison with  the  demand  Cor  punishment,  but 
in  comparison  with  other  punishments  whidi 
are  looked  upon  as  being,  and  are  intended 
to  be,  of  a  superior  degree. 

8.  That  they  are  liable  to  affect  and  shorten 
life,  amounting  thereby  to  capital  punishment 
in  effect,  thoi^^  without  the  name. 

Punishments  opemting  in  abridgment  of 
life,  through  the  medium  of  their  prciiudicial 
influence  with  regard  to  health,  are  improper^ 
whether  intended  or  not  on  the  part  of  the 
legislator.  In  the  latter  case,  the  executive 
officer  who  subjects  a  man  to  such  a  fate 
without  an  express  warrant  from  the  judge, 
or  the  judge  who  does  so  Mfithout  an  express 
authority  from  the  legislator,  appoints  death 
where  the  legislator  has  appointed  no  such 
punishment,  and  incurs  the  guilt  of  unjusti- 
fiable homicide,  to  say  no  wohm  of  it. 

If  intended  on  the  part  of  the  legislature, 
they  are  liable  to  the  following  objections  :*- 

1.  They  are  severe  to  excess,  and  that  to 
a  degree  beyond  intention  as  well  as  propor- 
tion. Styled  less  than  capital,  they  are  in 
fiict  capital,  and  much  more ;  the  result  of 
them  being  not  simple  and  speedy  death,  as 
in  the  instances  where  death  is  appointed 
mider  that  name,  but  death  accompanied  and 
preceded  by  lingering  torture. 

2.  They  are  unequal ;  causing  men  to  suf- 
fer, not  in  proportion  to  the  enormity  of  their 
offences,  either  real  or  supposed,  but  in  pro- 
portion to  a  circumstance  entirely  foreign  to 
that  consideration ;  viz.  their  greater  or  less 
capacity  of  enduring  the  hardships  without 
bong  subjected  to  the  fetal  consequence. 

Food  is  the  grand  article.  It  is  the  great 
hinge  on  which  the  economy  of  supply  turns. 
It  is  the  great  rock  on  which  frugality  and 
humanity  are  apt  to  spUt.  Food  ought  not 
to  be  limited  in  quantity,  for  this  reason :.-« 
Draw  the  line  where  you  will,  if  you  draw 
it  to  any  purpose,  the  pumshment  becomes 
unequal.  Unequal  punishment  is  either  de 
fective  or  excessive :  it  may  be  in  both  cases 
at  once ;  but  in  one  or  the  other  it  cannot 
but  be.  In  the  present  instance,  the  sole 
result  of  the  inequality  is  excess  &  so  many  aa 
the  allowanoe  fails  to  satisfy,  so  many  are 
subjected  to  an  additional  burthen  of  punish- 
ment fbreign  to  the  design.  Draw  the  lino 
where  you  will,  you  can  never  draw  it  right  * 
useless  or  improper  is  the  only  alternative  : 
it  is  only  in  proportion  as  humanity  loses,  that 
frugality  can  gain  by  it.  Pindi  manv,  and 
those  hard,  your  line  is  proportioMddy  un- 
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equal  and  unjuai :  pinch  few,  and  those  but 
alig^tly,  what  you  aave  is  but  little,  and  you 
serve  Bfammon  for  small  wages.  The  inequa- 
lity is  all  sheer  injustice ;  it  has  no  respect 
at  all  to  conduct:  the  punishment  propor-l 
tions  itself,  not  to  the  degree  of  a  man's  de-l 
linqnency,  but  to  the  keenness  of  his  appetite*! 
It  is  not  the  injustice  of  a  day,  nor  of  a  week, 
but  of  whole  years ;  and  ^e  weight  of  it 
rather  accumulates  than  diminishes  by  time. 
As  the  quantity  of  food  desired  by  a  man, 
living  in  other  respects  in  the  same  manner, 
is  pretty  mudi  the  same,  if  the  measure  ftUs 
eonsiderably  short  of  any  man's  desires  any 
one  day,  so  will  it  every  other :  as  his  hun- 
ger would  not  cease  even  at  the  conclusion 
of  his  meal,  much  less  will  it  during  any  part 
of  the  interval  betwixt  meal  and  meal :  the 
consequence  is,  that  the  whole  measure  ot 
his  existence  is  filled  up  with  a  state  of  un- 
remitted, not  to  say  increasing  sufferance. 

I  have  distinguished  this  mode  of  pro- 
ducing sufferance  from  an  injury  to  health, 
merely  not  to  strain  words :  but  the  difference 
is  but  in  words.  If  a  man  experience  a  con- 
stant gnawing  of  the  stomach,  what  difference 
is  it  to  him  whether  it  comes  from  improper 
food,  or  firom  want  of  food  ?  If  a  constant 
shivering,  what  matters  it  whether  from  an 
ague,  or  fi^m  want  of  fire  ? 

By  this  violation  of  the  law  of  lenity,  true 
economy  does  not  gain  near  so  much  as  at 
first  sight  might  appear.  That  a  man  who 
is  iU  fed  will  not  work  so  well  as  a  man  who 
IS  well  fed,  is  allowed  by  everybody.  But 
the  great  cause  that  prevents  economy  firom 
gaining  by  this  penury  is,  that  what  is  grasped 
with  one  hand  is  squandered  with  the  oUier. 
Those  who  limit  the  quantity  of  food,  neither 
confine  the  quality  to  the  least  palatable,  which 
is  in  a  double  point  of  view  the  cheapest  sort, 
nor  avoid  variety  and  change.  Provocatioiis 
are  thus  administered,  while  satisfiurtion  is 
denied ;  and  what  is  saved  by  pinching  the 
stomach  is  thrown  away  in  tickUng  the  palate. 
Make  it  a  rule  to  furnish  nothing  but  of  thes 
very  cheapest  sort,  and  if  there  should  be  two  i 
sorts  eqtudly  cheap,  to  confine  the  men  to 
one,  you  need  not  fear  their  eating  too  much. 
Every  man  will  be  satisfied :  no  man  will  be ' 
feasted,  no  man  will  be  starved. 

This  abundance  will  be  no  violation  of  the 
rule  of  severity.  The  lot  of  delinquents  will 
not  be  raised  above  that  of  the  innocent  at 
large,  except  in  as  fiv  as  the  latter  is  sunk 
below  the  ordinary  level  by  acddental  im- 
prudence or  misfortune.  AU  men  in  a  state 
of  innocence  and  liberty  do  not  in  foct  enjoy 
a  foil  supply  of  necessaries.  True :  but  there 
are  none  but  what  might,  if  they  would  dis- 
pense with  luxuries.  The  deficiencies  pro- 
duced by  accidental  misfortone  are  supplied 
by  public  bounty ;  and,  bating  such  accidents, 
the  wages  of  labour,  at  the  lowest  rate  known 


in  the  three  kingdoms,  are  such  as  will  leave 
nothing  to  desire  on  the  head  <>(  real  neeea- 
saries.*  To  the  extent  of  their^aeans,  the 
poorest  enjoy,  at  any  rate,  the  liberty  of 
choosbg. 

This  economy  wil.  be  no  violation  of  the 
rule  of  lenity :  though  superfluous  gratifiGa- 
tions  be  so  &r  denied,  no  bodily  sufferance  b 
produced.  The  privation  is  not  carried  be- 
yond the  bounds  which  the  rule  of  severity 
prescribes.  While  so  many  honest  men  foil 
of  being  satisfied  in  quantity,  why  should 
criminals  be  indulged  in  quality  ?t 

Nor  does  the  rule  of  severity  exclude  a 
certain  measure  even  of  super-necessary  gra- 
tification. The  rule  of  economy,  as  we  shall 
see,  not  only  admits  but  necessitates  the  call- 
ing in  the  principle  of  reward ;  and  reward 
might  lose  its  animating  quality,  if  it  were 
debarred  fit>m  showing  itself  in  a  shape  so 
inviting  to  vulgar  eyes.  Nor,  when  aU  the 
luxury  that  economy  can  stand  in  need  of  is 
thus  admitted,  need  there  be  any  apprehen- 
sion lest  the  rule  of  severity  should  be  vio- 
lated by  the  admission,  and  the  lot  of  la- 
bouring prisoners  be  rendered  too  desiiable. 
The  irksomeness  of  the  situation  strikes 
every  eye :  the  alleviations  to  it  steal  in  un- 
observed. 

Punishments  affecting  health,  or  life,  by 
imposing  on  men  the  obligation  of  exercising 
any  employment  injurious  in  that  way,  are 
productive  of  the  collateral  inconvenience  of 
imposing  hardship  on  innocent  men,  by  hold- 
ing up  the  occupation  they  follow  in  an  igno- 


*  See  this  abundantly  proved  by  Dr.  A.  Smitn 
in  the  Wealth  of  Nations. 

i-  The  privation,  there  Is  reason  to  think,  is 
much  more  apparent  than  real.  At  the  utmost, 
it  can  amount  to  no  more  than  the  loss  of  such 
part  of  the  gratification  as  depends  on  relish :  that 
which  depoids  upon  appetite  remains  untouched, 
being  inseparable  from  the  satisfaction  of  the 
demands  or  nature.  This  latter  part  b  perhaps 
the  more  considerable ;  nor  is  the  loss  incnired 
on  the  other  score  sustained  without  an  indemni- 
ficatioD.  In  Ae  nursuit  of  that  pan  of  the  gnu 
tiflcation  which  aepends  on  relish,  a  mat  pan 
of  that  which  depends  on  appetite  is  tebituallv 
given  up.  Eating  oftener,  or  more  than  they  neeiL 
men  eat  with  so  much  the  less  appetite.  The 
poor  give  up  one  pan  of  the  gratification,  the  rich 
another.  Whether  the  poor  sustain  any  habitual 
lo8a»  even  in  point  of  lehsh.  Is,  after  aUf,  not  alttu 
gether  dear.  The  loss  of  the  enjoyment  of  oc 
casional  feastingi  is  perhaps  the  on!  v  real  loss 
sustained.  In  this,  too,  the  poor  are  out  upon  a 
j»r  with  the  richest  cUus  of  all.  Food  affords  a 
feast  to  those  only  to  whom  it  is  rare ;  those  who 
uypear  to  feast  always,  never  fesst  at  alL  Con- 
nnement  to  the  least  palatable  kind  of  food,  so 
far,  then,  from  being  too  severe  a  punishmem, 
would  be  no  punishment  at  aU,  were  it  not  for 
aome  antecedent  experience  of  better  fiure^  What 
punishment  is  it  to  the  Hindoo  to  be  forbidden 
roast-beef,  and  to  be  confined  to  rice?  How 
many  dishes  are  coveted  by  the  rich,  that  would 
be  spumed  at  by  the  poor  * 
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mimoiis  point  of  view,  and  disposing  them  to 
\»e  discontented  with  their  lot. 

An  occupation  of  this  natnre  will  hardly 
be  imposed,  but  under  the  notion  of  causing 
t;o  be  done  for  the  community,  something  or 
other  whidi  would  not  be  done  for  it  at  aU, 
or  at  kast  not  so  well  or  not  so  cheap,  other- 
iwise.  But  no  occupation  of  that  tendency 
can  be  assigned,  which  would  not  be,  and,  if 
the  law  permits,  is  not  already,  embraced  by 
a  sufficient  number  of  free  individuals,  who 
being  paid  what,  in  their  instance  and  accord- 
ing' to  their  estimation,  is  an  equivalent,  carry 
it  on  by  choice.  Whether  the  work  done  by 
compulsion,  is  done,  upon  the  whole,  cheaper, 
for  its  goodness,  than  the  work  done  volun- 
tiuily,  is  as  it  may  be :  but  what  is  certain 
is,  tJiat  those  who  submitted  to  it  without 
regarding  it  as  a  hardship,  find  it  converted 
to  their  prejudice  into  a  hardship  whidi  it 
was  not  before. 

As  to  the  rule  of  economy,  its  absolute 
importance  is  great — its  relative  importance 
still  greater.  The  very  existence  of  the  sys- 
tem — the  chance,  I  should  say,  which  the  sys- 
tem has  for  existence,  depends  upon  it.  That 
in  all  other  pomts  of  view  tMs  mode  of  em- 
ploying criminals  is  preferable  to  any  other, 
seems  hardlv  to  be  ^puted :  but  what  men 
are  afraid  of  is  the  expense.  Let  the  rule  of 
economy  be  steadily  submitted  to,  and  pru- 
dently turned  to  account,  frugality  will  gain 
as  much  by  the  penitentiary  system  as  every 
other  end  of  punishment. 

In  such  a  situation,  whatever  expense  is 
inculred,  or  saving  foregone,  for  the  mere 
purpose  of  adding  to  the  severity  of  the  pu- 
nishment, is  so  much  absolutely  thrown  away. 
For  the  ways  in  which  any  quantity  of  suffer- 
ing may  be  inflicted,  without  any  expense, 
are  easy  and  innumerable.  Instances  of  this 
waste  have  been  alreadv  seen  in  a  preceding 
section  i*  more  will  be  sound  in  a  succeeding 
one.t 

The  measure  of  punishment  prescribed  by 
the  rule  of  severity,  and  not  forbidden  by 
the  rule  of  lenity,  being  ascertained,  the  rule 
of  economy  points  out,  as  the  best  mode  of 
administering  it,  the  imposing  some  coerctoit 
which  shall  produce  prc^t,  or  the  subtract* 
ing  some  enjoyment  which  would  require 
expense. 


SECTION  II. 

MANAGEMENT — IN  WHAT  HANDS,  AND  ON 
WHAT  TERMS. 

Economy,  it  has  been  already  shown,  should 
be  the  ruling  object.  But  in  economy,  every 
thing  depends  upon  the  handM  and  upon  the 
terms.     In  what  hands,  then?  upon  what 

•See  Part  I.  Sect  24.    i  Sectiim  Employment. 


terms  ?  These  are  the  two  grend  points  to 
be  adjusted,  and  that  before  any  thing  is  said 
about  regulations.  Why?  Beouise,  asfivas 
economy  is  concerned,  upon  those  points  de- 
pends, as  we  shall  see,  the  demand  for  regu- 
lations. Adopt  the  oontract-plan — regulations 
in  this  view  are  a  nuisance :  be  there  ever  so 
few  of  them,  there  will  be  too  many.  Reject 
it — be  there  ever  so  many  of  them,  they  will 
be  too  few. 

Contract-management,  or  trust-managementf' 
If  trust-management,  management  by  an  i»- 
dividual  or  by  a  bomdf  Under  these  divi- 
sions, every  possible  distinct  species  of  ma^ 
nagement  may  be  included.  You  can  have 
nothing  different  from  them,  unless  by  mix- 
ing them.  In  an  economiod  concern  Uke 
this,  contract -numagement,  say  I — Board- 
management,  says  the  act :  which  says  right? 
L  Who  says  so?  The  act  itself.  A  prin- 
ciple is  laid  down ;  I  adopt  it :  regulations 
are  made ;  they  violate  it.  What  is  the  con- 
sequence  ?  Error  upon  error,  as  well  as  in- 
consistency: error  in  preferring  trust -ma- 
nagement to  contract-management ;  error  in 
preferring  board -management  to  trust -ma- 
nagement in  single  hands :  error  in  opposite 
shapes,  both  embraced  at  the  same  time. 
Trust-management  appointed  where  nothing 
but  contract-management  was  tolerable:  con- 
tract-management preferred  in  the  instance 
where,  if  in  any,  trust -management  might 
have  been  harmless  and  of  use. 

By  whom,  then,  shall  we  say,  ought  a  bu- 
siness like  this  to  be  carried  on? — bv  one 
who  has  an  interest  in  the  success  of  it,  or 
by  one  who  has  none? — by  one  who  has  a 
greater  interest  in  it,  or  by  one  who  has  an 
interest  not  so  great  ?  —  by  one  who  takes 
loss  as  well  as  profit,  or  by  one  who  takes 
profit  without  loss? — by  one  who  has  no 
profit  but  in  proportion  as  he  manages  well, 
or  by  one  who,  let  him  manage  ever  so  well 
or  ever  so  ill,  shall  have  the  same  emolument 
secured  to  him  ?  These  seem  to  be  the  pro- 
per questions  for  our  guides :  where  shall  we 
find  the  answers  ?  In  the  questions  them- 
selves, and  in  the  act 

To  join  interest  with  duty,  and  that  by  the* 
strongest  cement  that  can  be  found,  is  the 
object  to  which  they  point.   To  join  interest 
with  duty,  is  the  object  avowed  to  be  aimrd  i 
at  by  the  act.  The  emolument  of  the  gover- 1 
nor  is  to  be  proportioned  in  a  certain  way  to 
the  success  of  the  management.    Why  ?  that  I 
it  may  be  "  Ait  interest"  to  make  a  success-  \ 
iiil  business  of  it,  **  as.  well  as  his  duty.'^t  ^ 
How,  then,  is  it  made  his  interest  ?   Is  he  to 
take  loss  as  well  as  profit?  No ;  profit  only. 
Is  he  to  have  the  whole  profit?    No,  nor 
that  neither ;  but  a  part  only,  and  that  as 
small  a  part  as  gentlemen  shail  please.  Well 
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— but  he  is  to  receive  none,  kowever,  if  he 
makes  none  ?  Oh  yes ;  as  mudi  profit,  and 
that  as  secure  an  one  as  gentlemen  may  think 
fit  to  make  it.  He  may  have  ever  so  large 
a  share  of  any  profit  he  makes,  or  ever  so 
small  a  share ;  and  whether  he  makes  any  or 
none,  he  may  have  a  salary,  all  the  same. 
Let  him  get  as  much  as  he  will,  or  get  as 
little  as  he  will,  or  lose  as  much  as  he  will, 
or  waste  as  much  as  he  will,  he  is  to  have 
a  salary  for  it,  and  in  all  these  cases  the  same 
salary,  if  they  please.  All  this  in  the  same 
section  and  the  same  sentence  whidi  lays 
down  the  junction  of  interest  with  duty  as 
a  fimdamental  principle. 

And  whom  does  the  management  depend 
upon,  after  all  ?  Upon  this  governor  ? — upon 
the  man  in  whose  breast  this  important  junc- 
tion is  to  be  formed  ?  Oh  no :  upon  a  quite 
different  set  of  people :  upon  a  committee. 
And  who  are  this  committee  ?  A  set  of  trus- 
tees, three  in  number,  who  would  be  turned 
out  with  infiuny,  if  they  were  found  to  have 
the  smallest  particle  of  what  is  here  meant 
by  intere$t  in  the  whole  concern.  ITtey  are 
the  persons  to  manage,  they  are  the  persons 
to  contrive,  they  are  the  persons  to  work : 
the  governor,  with  his  magnificent  title,  is 
to  be  their  tool  to  work  with.  Upon  them 
everything  is  to  depend ;  upon  his  excellency 
nothing :  he  is  their  journeyman ;  ttiej  are  to 
put  him  in,  they  are  to  turn  him  out,  and 
turn  him  out  when  they  please.  Three  **  gen- 
tlemen,  or  other  creditable  and  substantial 
persons,'**  who  are  to  come  now  and  then, 
once  in  t^/orinight  or  so,t  M  it  suits  them — 
sometimes  one,  sometimes  another,  when  they 
have  nothing  else  to  do — ^these  are  the  people 
who  are  to  govern :  the  person  who  is  to  be 
nailed  to  the  bunness,  and  to  think  of  no- 
thing else,  the  person  upon  whose  shoulders 
the  whole  charge  of  it  is  to  lie — ^the  governor 
a  non  guhemandoy  ut  lueu$  a  »on  Imcendo,  is 
to  be  a  puppet  in  their  hands.  As  to  their 
doing  their  duty,  how  that  is  to  be  brou^t 
about,  seems  not  to  have  been  much  thou^t 
o£  He,  however,  is  to  do  his :  that  he  may 
be  sure  to  do  it,  it  is  to  be  made  his  interest; 
that  it  may  be  his  interest,  he  is  to  have  a 
motive  given  him  for  doing  it,  and  that  mo- 
tive is  to  be  a  '*  pr<fit'*  he  is  to  have  **  mpon 
the  worh»*  This  profit — what  is  it,  then,  to 
depend  upon  ?  Upon  his  exertions  ?  No :  it 
is  to  be  fixed  by  the  committee ;  and  whe- 
ther, when  fixed,  it  shall  amount  to  anything, 
is  to  depend  upon  their  management,  upon 
their  wisdom,  their  diligence,  and  their  good 
pleasure. 

Power  and  inclination  beget  action :  unite 
them-— the  end-is  accomplished,  the  business 
done.  To  effect  this  union  in  each  instance, 
is  the  great  art  and  the  great  study  of  govem- 
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ment.  How  stand  they  here?  Instead  of 
their  being  brought  together,  they  are  kept 
at  arm's  length.  Power  is  lodged  in  one  phoe, 
inclination  in  another :  as  to  their  ever  eom- 
ing  together,  if  they  do,  they  must  find  the 
way  to  one  another  as  tiiey  can.  The  com- 
mittee, with  the  inducements  given  to  the 
governor,  might  have  done  tolerably:  the 
governor,  witib  the  power  given  to  the  com- 
mittee, better  still.  Which  of  these  plans 
is  pursued?  Neither.  The  governor,  thanks 
to  the  pains  that  have  been  thus  taken  with 
him,  has  all  the  inclination  in  the  world  to 
make  good  management  of  it ;  but  as  to  the 
power,  it  is  none  of  his.  The  committee  have 
power  in  plentjr :  but  as  to  inducements  to 
give  them  inclination,  they  have  none.  At 
least,  if  they  have  any,  it  is  not  for  anything 
the  act  has  done  to  give  it  them :  if  they  haw 
any,  it  is  to  bountifiil  nature  they  are  in- 
debted for  it,  and  to  themselves.  Taking  sudi 
opposite  courses,  can  the  act  be  right  in  both  ? 
I  don't  see  how.  If  it  is  not  redundant  in 
the  one  instance,  it  is  deficient  in  the  other. 
Sir  Kenelm  Digby  invented  a  sympathetic 
powder :  applied  to  one  body,  it  was  to  cure 
wounds  in  another.  The  prescription  here 
proceeds  upon  the  same  principle.  Money  ii 
put  into  the  hand  of  the  servant,  called  a 
governor;  and  the  reward  thus  applied  is  to 
operate  upon  the  affections,  and  determine 
the  conduct,  of  the  masters — the  committee. 
Under  such  a  constitution,  upon  what  doea 
the  chance  it  leaves  ibr  good  economy  de- 
pend ?  Upon  the  governor  s  writing  orders 
for  himself,  and  their  signing  them :  upon 
their  being  pensioned  by  him,  or  acting  as  if 
they  were. 

When  I  spoke  of  their  having  the  power, 
all  I  meant  was,  that  what  power  is  given, 
such  as  it  is,  is  in  their  hands.  But  it  is  a 
power  big  with  impotence.  What  is  to  be 
the  number  of  this  committee  ?  Three,  and 
three  only.  What  if  one  of  them  should  be 
ill,  or  indolent,  or  out  of  the  way,  or  out  of 
humour,  and  the  two  others  should  not  agree? 
What  is  to  be  done  then?  Nothing.  What 
then  is  to  become  of  the  establishment  ?  It 
is  to  go  to  ruin.  The  prisoners  are  to  sit  with 
their  hands  befi>re  them  and  starve ;  for  not 
a  handful  of  hemp,  no,  nor  a  morsel  of  bread, 
can  the  governor  buy  or  agree  for,  without 
the  committee.  %  **  Oh,  but  any  two  may 
act,"  says  Ibe  statute,  "  without  the  other." 
Yes,  that  they  may :  and  how  is  it  to  be  done  ? 
The  two  who,by  the  supposition,caniiot  agree, 
are  to  agree  which  of  them  shall  be  chairman, 
in  order  that  there  may  be  one  of  them  who 
shall  have  everything*  his  own  way.|  For 
such  is  the  constitution  of  this  committee : 
an  assembly  of  two,  one  of  than  with  a  cast« 
ing  voice. 
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If  two  heads,  while  they  remaiii  two  heads, 
cannot  govern  the  amailest  household,  what 
^ivill  they  do  in  so  large  a  one?  If  division  be- 
Cpets  confusion  in  a  fiimily  of  three,  what  must 
St  do  in  a  fiunUy  of  thrice  three  hundred  ? 

The  complication  was  not  yet  thick  enough. 
Oouds  are  heaped  upon  clouds  — all  to  give 
•hade  and  perfection  to  economy.  I  shall  not, 
liowever,  spend  many  words  upon  the  orders 
mnd  regulations  that  were  to  be  made,  all  for 
-die  benefit  of  this  infant  plant,  by  a  legislature 
composed  of  three  estates :  the  governing  com- 
mittee, the  justices  of  the  peace  in  quarter- 
sessions,  and  the  judges  of  assize,  or,  if  in 
5fiddlesex,  of  the  King's  Bench :  of  whom 
the  judges  of  assiie  were  to  listen  to  plans  of 
household  and  mercantile  management  with 
one  ear,  while  they  were  trying  causes  with 
the  other,  in  a  country  through  which  they 
were  riding  post. — "  Oh  no,  no :  — it's  your 
mistake :  it  was  not  to  meddle  with  economy 
that  the  judges  were  called  in  —  it  was  to 
check  cruelty,  to  prevent  negligence,  to  re- 
strain mischievous  indulgence,  to  enforce  good 
morals.**  I  do  not  mistake.  It  was  for  eco- 
nomy, and  for  nothing  ebe.  Had  the  hulks 
committees  to  regulate  for  them,  or  justices 
of  the  peace  to  check  the  committees,  or 
judges  to  check  the  justices?  Were  the  hulks 
more  exempt  from  danger  of  cruelty,  or  ne- 
gligence, or  partiality,  or  corrupt  indulgence, 
or  bad  morals  ?  No :  but  on  board  the  hulks 
there  was  no  economy  to  niuve ;  so  that  courts 
of  quarter-sessions,  and  judges  of  assize,  and 
courts  of  King*s  Bench,  would  there  have 
been  of  no  use. 

"  But  are  not  there  establishments  of  a  simi- 
lar nature,  actually  governed  by  multitudes?** 
Tes,  plenty :  but  why  ?  because  the  multi- 
tudes, though  such  in  show,  are,  in  effect, 
reduced  to  one.  So  far  as  the  multiplicity 
has  its  effect,  it  does  mischief,  and  mischief 
it  continually  is  doing :  so  far  as  it  has  no  ef- 
fect, it  does  none.  The  colleagues  jostle  and 
jostle,  till  they  find  out  which  of  them  is  the 
strongest ;  the  business  goes  on,  when,  like 
the  serpent  rods,  one  of  them  has  swallowed 
ap  the  rest.  Sometimes,  if  the  power  be  large 
enough  to  cut  into  shares,  the  battle  ends  by 
compromise:  what  was  given  in  coparcenary, 
is  used  in  severalty ;  and  as  nature  will  some- 
tinies  repair  the  errors  of  the  physician,  com- 
pact furnishes  a  palliative  for  the  weakness 
of  the  law. 

From  such  a  constitution,  what  could  have 
been  expected?  What  has  happened.  Acom- 
noittee  is  appointed,  and  the  first  and  only 
thing  they  do  is  to  quarrel.  The  act  for  build- 
ing the  house  passed  in  1779 :  we  are  now  in 
1791,  and  still  there  is  no  house.  They  quar- 
relled before  the  first  stone  was  hud,  and 
before  it  was  agreed  where  it  should  be  laid: 
they  quarrelled  about  that  very  question.  But 
there  oould  not  have  been  a  stone  laid  but 


what  would  have  been  just  as  capable  of 
raising  a  quarrel  as  the  first — no,  nor  a  barrel 
of  flour  been  to  be  bought,  nor  a  bundle  of 
hemp,  nor  a  petticoat,  nor  a  pair  of  breeches. 
The  constitution  being  such  as  it  was,  the 
happiness  was,  that  it  showed  itself  so  soon. 
Better  the  project  should  stop  as  it  did,  as 
soon  as  the  ground  was  bought,  than  siter 
£120,000  had  been  spent  in  covering  it,  and 
perhaps  as  much  more  in  stocking  it  '*  Oh, 
but  it  was  by  accident  that  it  stopped.'*  No ; 
it  was  not  by  accident — it  was  by  the  nature 
of  things ;  you  have  seen  it  was :  it  would 
have  been  by  accident  if  it  had  gone  on. 

And  does  not  management  of  all  kinds 
go  on,  and  go  on  very  well,  in  partnenhip  f 
To  be  sure  it  does :  i^y  ?  because  common 
interest  either  ke^ps  men  together,  or  sepa- 
rates them  in  time.  Agreeing,  ihey  cast  their 
parts  and  divide  the  business  between  them 
as  they  find  convenient:  disagreeing,  they 
can  part  at  any  time.  Necessity  compels  the 

separation :  ruin  is  the  penalty  of  refusal 

How  is  it  with  a  set  of  uninterested  board- 
managers  like  the  committee  ?  Going,  they 
lose  everything :  staying,  they  lose  nothing — 
whatever  comes  of  the  trust. 

Economy  has  two  grand  enemies:  peeu- 
lation  and  negligence.  Trust  -  management 
leaves  the  door  open  to  both :  contract -ma- 
nagement shuts  it  against  both.  Negligence 
it  renders  peculiarly  improbable :  peculation, 
impossible. 

To  peculate  is  to  obtain,  to  the  prejudice 
of  the  trust,  a  profit  which  it  is  not  intended 
a  man  should  have.  But  upon  the  contract 
plan,  the  intention,  and  the  declared  inten- 
tion is,  that  the  contractor  shall  have  every 
profit  that  can  be  made.*  Does  the  trust  lose 
anything  by  this  concession  ?  No ;  for  it  makes 
him  pay  for  it  before-hand.  Does  he  pay 
nothing,  or  not  enough  ?  The  fiiult  lies,  not  in 
the  contract  plan  in  general,  but  in  the  terms 
of  the  particular  contract  that  happens  to  be 
made :  not  in  the  principle,  but  in  the  appli- 
cation. 

As  to  negligence,  to  state  the  question  is 
to  decide  it.  Of  whose  affiurs  is  a  man  least 
apt  and  least  likely  to  be  negligent  ?  another's, 
or  his  oMm  ' 

Economy  being  put  under  the  guardianship 
of  contract-management,  what  more  is  it  iii 
the  power  of  man  to  do  for  it  ?  It  has  the 
joint  support  of  the  principles  of  reward  and 
punishment,  both  acting  with  their  utmost 
force,  and  both  acting  of  themselves,  without 
waiting  for  the  slow  and  unsteady  hand  of 
law.  What  the  manager  gains,  stays  with  him 


*  This  is  to  be  understood  only  in  as  far  as 
profit  and  loss  ii  the  avowed  object  As  to  sacri- 
iidng  to  schemes  of  profit  some  other  of  the  ends 
in  view,  such  as  gooa  morals,  proper  severity,  or 
proper  indulgenoB,  it  forms  a  separate  consiaera* 
tion,  and  wifl  be  spcdcen  of  in  its  place. 
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in  the  ahmpe  of  reward :  whatever  is  lost,  fiills 
upon  him  in  the  shape  of  punishment.  In 
this  way,  public  economy  has  at  least  all  the 
support  and  security  that  private  can  ever 
have. 

It  has  more  :  it  has  a  support  peculiar  to 
itself —  publicity ;  and  that  in  every  shape : 
at  least  it  may  have,  and,  as  we  have  seen  al- 
ready, ought  to  have.*  To  publish  his  ma^ 
nagement,  a  man  must  attend  to  it ;  and  the 
more  particular  he  is  obliged  to  be  in  his 
publication,  the  more  particularly  he  must 
attend  to  it.  What  safeguard  is  there  in  pri- 
vate  management,  that  can  compare  to  this  ? 
It  is  not  in  human  nature  to  go  on  for  a  length 
of  time  in  a  course  of  notorious  misn^mage- 
nient  and  loss.  A  man  could  not  help  seeing 
it  of  himself ;  and  if  he  could,  the  public  would 
not  let  him :  he  must  mend  his  management, 
or  quit  the  scene.  False  accounts  he  could 
not  publish:  what  hope  could  he  have  of 
keeping  the  felsehood  from  discovery  ?  The 
attempt  to  conceal  mismanagement  in  this 
way  would  cost  more  trouble  than  to  avoid 
it.  To  enable  the  public  to  look  at  his  ac 
counts,  a  man  must  look  at  them  himself.  No 
man  travels  quietly  on  in  the  road  to  ruin  with 
the  picture  of  it  before  his  eyes.  When  a  man 
fails  through  indolence  or  negligence,  it  is 
because  he  keeps  no  accounts,  or  has  not  the 
heart  to  look  at  them.  There  is  little  danger 
that  a  man  chosen  for  such  a  situation  should 
publish  accounts  that  were  imperfect  or  con- 
fused— it  would  be  a  confession  of  incapacity 
or  fraud :  if  there  were,  a  form  might  be  pre- 
scribed to  him,  and  a  form  exhibited  by  the 
first  contractor,  and  approved  of  by  the  public, 
would  be  as  a  law  to  his  successors.  They 
might  make  it  more  instructive :  they  would 
not  dare  to  make  it  less  so. 

Economy,  I  have  said,  should  be  the  lead- 
ing object ;  and  it  is  principally  because  the 
contract  phin  is  the  most  favourable  to  eco- 
nomy, tluit  it  is  so  much  superior  to  every 
other  plan  for  this  kind  of  prison  management. 
But  turn  the  subject  all  round  —  view  it  in 
what  lights  you  will,  you  will  not  find  any 
on  whidi  the  contract  plan  is  not  at  least  upon 
a  par  with  trust-management,  even  in  its  least 
exceptionable  form.  Economy  out  of  the 
question,  turn  to  the  other  endt  which  a  sys- 
tem of  prison-management  ought  to  have  in 
view.  In  which  of  all  those  instances  is  a 
contracting  manager  more  in  danger  of  foiling 
than  an  unintere^ed  one  ?  Turn  to  the  two 
other  m/es  that  have  been  put  in  a  line  with 
thi^  of  eeomomjf,  and  in  the  infringement  of 
whidi,  in  some  way  or  other,  every  species 
of  mismanagement  in  such  a  situation  may  be 
oompriaed:  which  of  them  is  a  contractor, 
with  the  guards  upon  him  that  we  have  seen, 
more  likely  to  infringe,  than  a  manager  who 


•  Letten  IX.  and  XII. 


has  no  pecuniary  interest  at  st«ke?  In  every 
one  of  these  points,  we  shall  find  the  probity 
of  the  uninterested  trustee  exposed  to  seduc- 
tions from  which  that  of  the  contractor  is 
free  :  that  of  the  latter  armed  with  securities 
with  which  that  of  the  former,  if  provided,  is 
not  provided  in  the  same  degree.  What  I 
allude  to  is  popular  jealousy ;  but  of  that  a 
little  farther  on.  Turn  to  the  motive$  which 
a  man  in  this  situation  can  find  for  paying 
attention  to  his  duty.  In  the  instance  of  the 
uninterested  manager,  what  can  they  be  ?  — 
love  of  power,  love  of  novelty,  love  of  repu- 
tation, public  spirit,  benevolence.  But  what 
is  there  of  all  this,  that  may  not  just  as  well 
have  follen  to  the  contractor's  share  ?  Does 
the  accession  of  a  new  motive  destroy  all  those 
that  act  on  the  same  side  ?  Love  of  power 
may  be  a  sleepy  afiection ;  regard  to  pecu- 
niary interest  is  more  or  less  awake  in  every 
man.  Public  spirit  is  but  too  apt  to  cool ; 
love  of  novelty  is  sure  to  cool :  attention  to 
pecuniary  interest  grows  but  the  warmer  with 
age. 

Among  unfit  things,  there  are  degrees  of 
unfitness.  As  trust-maiuigeroent  b,  in  every 
form  it  can  put  on,  ineligible  in  comparison 
of  contract-management,  so,  among  different 
modifications  of  trust-management,  is  board- 
management  in  comparison  of  management  in 
single  hands.  When  I  speak  of  Bingle-handed 
management  as  the  better  of  the  two,  I  mean 
it  in  this  sense  only,  that,  by  proper  securi- 
ties, it  may  be  made  better  than  the  other  is 
capable  of  being  made  by  any  means.  Pecu- 
niary security  against  embezzlement  —  pub- 
licity in  all  its  sbipes,  against  speculation  and 
negUgence :  in  board-management,  danger  of 
dissension,  want  of  unity  of  plan,  slowness 
and  unsteadiness  in  execution,  are  inbred  dis- 
eases, which  do  not  admit  of  cure. 

When  single  mani^ment  has  given  cause 
for  complaints,  it  has  been  only  on  account 
of  some  accidental  concomitant,  or  for  want 
of  those  effectual  checks  of  which  it  is  in 
every  instance  susceptible. 

A  manager  has  in  his  hands  large  sums  of 
public  money  more  than  are  necessary  for  the 
service.  Is  this  the  fiuilt  of  single  manage- 
ment? No;  but  of  the  negligence  of  the  law, 
which  leaves  so  much  public  money  in  private 
hands.  A  manager  holding  public  money  in 
a  quantity  not  more  than  sufficient,  embenles 
it.  Is  this  the  fault  of  single  management? 
No ;  but  of  those  who  let  him  have  it  with- 
out account,  or  without  security. 

Can  these  guards,  or  any  guards,  ever  put 
uninterested  management  even  in  single  hands 
upon  a  par  with  interested  ?  Never,  till  hu- 
man nature  is  new  made.  They  will  prevent 
peculation;  they  will  prevent  gross  negU- 
gence ;  they  may  prevent  all  such  negligenee 
as  is  susceptible  of  detection :  will  they  screw 
up  diligence  and  ingenuity  to  their  highest 
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pitch  ?  Nerer,  while  man  is  man.  A  man 
binwelf  can  never  know  what  he  could  get, 
unless  the  profit  is  his  own.  What  a  man 
has  got  and  pocketed,  or  thrown  away,  you 
may  punish  him  for :  can  you  punish  him  for 
the  extra  profit  which,  for  want  of  a  peculiar 
measure  of  industry  and  ingenuity,  such  as 
the  genial  influence  of  reward  could  alone 
have  inspired  him  with,  he  failed  of  getting  ? 
Good  and  had  are  terms  of  comparison.  Be 
your  management  ever  so  thrifty,  or  ever  so 
productive,  you  can  never  know  which  epithet 
it  deserves,  till  you  have  seen  it  in  interested 
hands.  Till  then,  you  have  no  standard  to 
eompare  it  to.  Good  in  comparison  of  what 
it  hftt  been,  it  may  be  bad  in  comparison  of 
what  it  might  be. 

The  advantages  of  the  contract  mode  over 
hoth  the  others  are  not  yet  at  an  end.  Along 
with  uninterested  management  goes  a  salary. 
This  is  at  least  a  natural  arrangement,  and, 
under  the  prevailing  habits  and  modes  of 
thinking,  the  only  probable  one.  This  salary 
is  so  much  thrown  away.  '*  And  will  not  a 
contractor  equally  require  payment?"  Doubt- 
less :  but  where  will  he  look  for  it  ?  To  the 
Ihiits  of  his  own  industry,  not  of  other  men's. 
The  difference  in  point  of  productiveness  be- 
tween management  with,  and  management 
without  interest,  is  the  fund  he  draws  upon 
for  his  salary — and  there  needs  no  other. 

I  said  thrown  away ;  but  it  is  worse  than 
thrown  away :  it  is  so  much  thrown  into  the 
treasury  of  corruption,  otherwise  called  the 
stock  of  influence.  Whether,  in  the  British 
constitution,  the  quantity  of  that  stock  re- 
quires diminishing,  has  been  matter  of  debate : 
"tiiat  it  is  in  any  need  of  increase,  seems  never 
to  have  been  so  much  as  insinuated. 

In  this  respect,  if  trust -management  in 
single  hands  is  bnid,  board -management  is 
worse.  It  is  worse  in  proportion  to  the  num- 
ber of  the  members.  Though  the  salary,  and 
consequently  the  waste,  should  be  no  greater 
in  this  case  than  the  other,  the  influence, 
and  consequently  the  means  of  corruption,  is 
abundantly  so.  One  man  with  three  hundred 
a^^ear  is  but  one  placeman :  a  board  of  three, 
with  three  hundred  a-year  amongst  them, 
makes  three  placemen — each  with  a  train  of 
contingent  remainder-men  at  his  heels,  all 
equally  upon  their  knees  to  influence.  In 
politiod  corruption  as  in  physical,  to  every 
mass  of  substantial  putridity  you  have  an 
indefinite  sphere  of  equally  putrid  vapour. 
'*  And  do  not  contracts  make  influence,  as 
well  as  places  ?"  Not  if  made  as  they  ought 
to  be,  and  might  be.  The  contractor's  depen- 
dence is  on  the  advantageousness  of  his  offer ; 
the  placeman's  on  the  interest  he  can  make 
with  the  distributors  of  good  things. 

Salary,  according  to  the  usual  meaning  of 
the  word,  that  is,  pay  given  by  the  year,  and 
not  by  the  day  of  attendance,  so  fiur  £rom  | 
Vol.  IV. 


stfengthening  the  connexion  between  inte- 
rest and  duty,  weakens  it ;  and  the  larger,  the 
more  it  weakens  it.  That  which  a  salary 
really  gives  a  man  motives  for  doing,  is  the 
taking  upon  him  the  office:  that  which  it 
does  not  give  him  any  sort  of  motive  for,  is 
the  diligent  performance  of  its  duties. 

It  gives  him  motives,  if  one  may  say  so, 
for  the  non-performance  of  them ;  and  those 
the  stronger,  the  more  there  is  of  it.  It  gives 
him  pleasurable  occupations,  to  which  Uiose 
laborious  ones  are  sacrificed :  it  sets  him  above 
his  business :  it  puts  him  in  the  way  of  dis- 
sipation, and  fiuiiishes  him  with  the  means. 
Make  it  large  enough,  the  first  thing  he  does 
is  to  look  out  for  a  deputy ;  and  then  it  is 
what  the  principal  gives  the  deputy,  not  what 
you  give  the  principal,  that  causes  the  busi- 
ness in  any  way  to  be  done. 

In  the  instance  of  the  contracting  manager, 
the  greater  the  success  of  the  management, 
the  stronger  the  motive  he  has  to  do  his  ut- 
most to  increase  it.  In  this  instance,  the 
emolument  is  in  reality  a  reward :  in  that  of 
the  placeman,  only  in  name.  In  the  latter 
case,  the  service  with  which  the  emolument 
is  connected  is,  not  the  sucoessfuh  perfor- 
mance of  the  business,  but  the  mere  act  of 
undertaking  it. 

This  is  not  all.  Salary,  in  proportion  to 
its  magnitude,  not  only  tends  to  make  a  man 
who  happens  to  be  fit  for  his  business  less 
and  less  fit,  but  it  tends  to  give  you  in  the 
first  instance  an  unfit  man,  rather  than  a  fit 
one.  The  higher  it  is,  the  nearer  it  brings 
the  office  within  the  appetite  and  the  grasp 
of  the  hunters  after  sinecures — those  spoilt 
children  of  fortune,  the  pages  of  the  minister 
and  of  every  minister,  who,  for  having  been 
bom  rich,  claim  to  be  made  richer — whose 
merit  is  in  their  wealth,  while  their  title  is 
in  their  necessities — and  whose  pride  is  as 
much  above  business,  as  their  abilities  are 
below  it. 

If  you  could  get  a  manager  for  nothing, 
though  he  will  serve  you  less  badly  than  if 
he  had  a  salary,  he  will  not  serve  you  so  well 
as  a  contractor.  What  he  gains  or  saves  may 
be  an  amusement,  but  what  he  loses  or  faiLB 
to  gain  will  be  no  loss  to  him.  From  his 
desiring  the  situation  without  salary,  what  is 
certain  is,  that  he  loves  the  power :  what  is 
not  certain  is,  that  he  loves  the  business. 
Should  the  work  at  any  time  be  too  heavy 
for  him,  he  can  shift  it  off  upon  anybody,  the 
power  remaining  where  it  was.  From  his 
liking  the  business  while  it  is  a  new  thing,  it 
does  not  follow  that  he  will  continue  to  like 
it  when  the  novelty  of  it  is  worn  away.  From 
his  retaining  the  situation  when  he  has  got 
it,  it  does  not  follow  that  he  likes  the  busi- 
ness  of  it,  or  that  he  likes  any  business ;  for 
the  giving  it  up  would  require  an  effort,  and 
the  retaining  it  requires  none.  'The  chance  of 


Digitized  by 


Google 


190 


PANOPTICON;  POSTSCRIPT,  PAKT  II. 


[Sect.  IL 


eztnordinary  profit  (I  mean  with  reference 
to  tniflt-management,  for  with  reference  to 
eommon  mercantile  management  it  is  but  or- 
dinary) is  upon  the  same  inferior  footing  as 
before ;  and  so  is  the  security  against  positive 
loss,  whether  resulting  from  negligence  or 
peculation.  In  the  nature  of  things  is  it  pos- 
sible that  a  man  who  has  no  interest  in  the 
business  should  be  as  much  attadied  to  it,  as 
zealous  to  make  it  succeed,  as  one  whose  all 
depends  upon  it  ? 

The  unpaid,  as  well  as  uninterested  mana- 
ger, stands  behind  all  others  on  another  ac 
count.  The  more  confidence  a  man  is  likely 
to  meet  with,  the  less  he  is  likely  to  deserve. 
Jealousy  is  the  life  and  soul  of  government. 
Transparency  of  management  is  certainly  an 
immense  security ;  but  even  transparency  is 
of  no  avail  without  eyes  to  look  at  it  Other 
things  equal,  that  sort  of  man  whose  conduct 
is  likely  to  be  the  most  narrowly  watched,  is 
therefore  the  properest  man  to  dioose.  The 
contractor  is  thus  circumstanced  in  almost 
every  line  of  managment :  he  is  so  more  par- 
ticularly in  the  present.  Every  contractor  is 
A  child  of  Blammon :  a  contracting  manager 
of  the  poor  is  a  blood-sucker,  a  vampire ;  a 
contracting  jailor,  a  contracting  manager  of 
the  imprisoned  and  fiiendless  poor,  against 
whom  justioe  has  shut  the  door  oi  sympathy, 
must  be  the  cruellest  of  vampires.  The  un- 
paid, as  well  as  uninterested  manager,  is,  of 
all  sorts  of  managers,  the  most  opposite  to 
him  who  is  the  olqect  of  this  distinguished 
jealousy :  he  expects  and 'receives  co^dence 
proportionable;  though  on  several  accounts 
not  entitled,  as  we  have  seen,  to  so  much,  he 
enjoys  more.  A  man  who,  in  a  station  so 
uninviting,  has  the  generosity  to  serve  for 
nothing,  while  others  who  occupy  the  most 
flattering  situations  are  so  well  paid  for  it, 
will  assume  to  himself  accordingly,  and  make 
in  other  respects  his  own  terms.  Unless  the 
honour  of  serving  the  public  gratia  were  ge* 
nerally  put  up  to  auction,  a  plan  never  yet 
proposed,  nor  the  more  likely  to  be  adopted 
for  being  proposed,  this  must  always  be  the 
case.  Standmg  upon  the  vantage  ground  of 
disinterestedness,  he  looks  down  accordingly 
upon  the  public,  and  holds  with  it  this  &i- 
logne : — OeiUleman  Manager — **  I  am  a  gen- 
tleman: I  do  your  business  for  nothing:  you 
are  obliged  to  me."  /^6/ic— **  So  we  are.'* 
OmuUman  MatUBger*^**  Do  you  mind  me? 
— -I  am  to  get  nothing  by  this: — I  despise 
money: — I  have  a  right  to  confidence."  Pub- 
He — **  So  you  have."  Gentleman  Manager 
—  "  Very  well,  then; — Leave  me  to  myself 
— Never  you  mind  me — 111  manage  every 
thing  as  it  should  be — I  don't  want  looking 
after :  don't  you  put  yourselves  to  the  trou(>le." 
AUie_«'Nomor«wewilL"  What  is  the 
fruit  of  all  this  good  understanding?  Fre- 
^^ently  n«gU||ance:  not  unfrequendy  pecu- 


lation.* Peculation,  where  it  happens,  is  not 
like4:  but  of  what  is  lost  by  ne^igenoe,  no 


*  It  was  but  the  other  day  that  a  very  veqiect- 
able  society,  instituted  for  the  most  benevolent  of 
puiposes,  lost  in  this  waymore  than  balfits  fundai 
They  were  in  a  sinsle  liand :  board  management 
would  have  saved  mem.  Isboard-i 
therefore  necessary  ?  By  no  m< 
in  whose  hands  they  were  lodged  had  nothing  of 
his  own :  no  pecuniaiy  security  had  been  requiied 
of  him.  Legal  powers  were  wanting :  no  authority 
to  examine  nim — no  court  to  summon  him  lou 
He  would  give  in  no  accounts :  periuips  he  had 
kept  none.  What  he  had.  he  gave :  fine  senti- 
ments and  fine  periods  in  plenty.  He  was  a  gsn« 
tleman  t  he  baa  given  his  time  for  nothing :  the 
same  benevolence  that  had  prompted  otbea  to 

'  re  their  money,  had  prompted  him  to  receive  it. 

as  such  a  man  to  be  i^uestioned  ?  Qnestiooa 
import  suspicion.  Suspicion,  by  a  man  of  fine 
feoings,  is  only  to  be  answered  by  defiance; 

Not  long  a«o,  another  man  ran  away,  having 
been  detemTin  a  oourK  of  fraud,  by  which  be 
had  sained  to  the  amount  of  some  thousand 
inoB  at  the  expense  of  a  parish.    How  came 

lis  ?  He,  too,  was  a  gentleman :  serving  the 
public  without  pay,  he  was  not  to  be  suspected. 
He  gave  in  accounts  from  time  to  time,  such  as 
they  were ;  but,  not  being  published  and  distri- 
buted, th^  were  aceeMible  only  to  a  few,  who 
and  too  much  fidth 


f?; 


poun 
this! 


had  too  much  good  i 
to  look  at  them. 

Neither  is  board-management,  even  where  car- 
ried on  without  pay,  by  any  means  exempt  from 
peculation.  I  nave  instances  in  my  eye;  but 
what  is  not  public,  cannot  be  mentioned  publidy. 
Nor  can  instances  be  wanting  to  any  one  who  has 
read  the  instructive  but  melancholy  view  given  by 
Howard  in  his  book  on  I^nsTfttof,  of  me  state 
of  the  charities  in  Ireland.  In  England,  paro- 
chial peculation  is  become  proverbial 

One  of  the  Sdpios,  being  in  a  pecuniary  office, 
wascailedupon  rorhisacoounts:— ^'OentlemeD," 
said  he,  *^  ttiis  day  so  many  months,  I  got  apio- 
digioos  victory."  **  Seipio  fir  ever  r  was  the 
cry,  *^  and  no  account*  r  Acooiding  to  the  mob 
or  Scipio's  days,  and  according  to  the  mob  of 
historians  of  aU  days,  the  author  of  the  motion 
was  a  calumniator :  according  to  others,  Sdpio 
had  a  good  oountenanceu  and  xnew  the  people  ne 
had  to  deal  with.  In  Sapio*8  case,  were  1  guilty, 
and  bold  enough,  I  would  do  exactly  as  Sdpio 
did.  Were  I  mnocent,  I  should  te^ud.  the  ob- 
ligation of  publishing  accounts,  not  aa  a  burthen, 
but  as  a  pnvilege. 

A  prevailing  but  erroneous  propensi^,  derived 
from  the  times  when  the  means  of  pubudty  were 
not  so  easy  as  at  present,  is  to  cnmppower  and 
leave  the  exerdse  of  it  in  the  dark.  £very  thing 
is  by  this  means  against  the  upright  manaijer — 
every  tlung  in  favour  of  the  corrupt  and  mtri- 
guinff  one.  A  board  is  instituted,  consisting  of 
membeis  with  powers  apparently  equal,  but  of 
whom  all  but  one  are  reduced  to  cyphers,  by 
support  secretly  whispered  into  the  ear  of  one, 
and  withholden  from  the  rest  This  is  soother 
instance  that  may  be  added  to  the  ways  in  which 
the  mischief  of  divirion  b  palliated,  and  a  go- 
vernment, apparently  of  numy,  reduced  to  a  go> 
vemment  by  one.  Where,  in  consideration  of 
character  and  situation,  anything  more  than  or- 
dinary in  point  of  confidence  is  mought  fit  to  be 
xepoNd,  removal  of  dogs  and  enlMfencnt  of 


Digitized  by 


Google 


SccT.  IL] 


MANAGEMENT— WHY  BY  CONTRACT. 


131 


ttccottnt  is  taken.  So  good  are  the  public,  and 
in  theory  so  fond  of  virtue,  they  had  rather 
ace  fiye  hundred  pounds  wasted  at  their  ex- 
pense, than  five  shillingB  gained. 

Between  the  public  and  the  candidate  for 
m  maaagement-contraet,  there  paaaes,  or  at 
\  m^t  be  made  to  pass,  a  very  different 


PMie—**  You  are  a  Jew.*' 

CoiUraetor — "  I  confess  it." 

PiMic — •*  You  require  watching." 

Comtrador-^**  Watch  me." 

PtAUc—**  We  must  have  all  feir  and  above 
board.  You  must  do  nothing  that  we  don't 
see." 

CmUrador^^**  Yon  shall  see  every  thing: 
you  shall  have  it  in  the  newspapers.' 

Public — **  Contractors  are  thieves. — Sir, 
you  must  be  examined." 

CetUrador — "  Examine  me  as  often  as  is 
sigreeable  to  you,  gentlemen — any  of  you,  or 
idllofyou.  Ill  go  before  any  court  you  please. 
Thieves  stand  upon  the  Imw,  and  reiuse  an- 
swering when  it  would  show  you  what  they 
•re.   I  refose  nothing.   I  stand  upon  nothing, 

Smtlemen,  but  my  own  honesty,  and  your 
vour.  If  you  catch  me  doing  the  least  thing 
whatever  that  should  not  be,  let  my  Lord 
Judge  say  go,  and  out  I  go  that  instant." 
^  CThooang  board-management,  the  peniten- 
tiary act,  to  do  it  justice,  was  as  moderate 
undisr  the  articles  of  sahiry  and  influence  as 
it  well  could  be.  Seven  persons  only  can  be 
found  with  useless  salaries:*  the  two  nomi- 


poveis  is  the  proper  shape  for  it  to  show  itself 
in.  As  to  seere^,  there  are  few  affairs  or  de- 
partments  indeed,  in  which,  except  it  be  just  for 
the  moment,  it  can  be  either  necessary  or  of  use : 
none  at  all  in  which  the  curtain  migiit  not  and 
ought  not  at  some  period  or  other  to  be  drawn 
aside.  And  it  is  one  of  the  advantages  attending 
the  increased  power  of  the  public  eye,  that  the 
amplitude  of  discretion,  so  necesssry  m  most  in- 
stances to  good  management,  may  be  given  on 
such  terms  with  more  security  than  heretofore. 

*  Seven,  did  I  say  ?  I  was  too  hasty— I  should 
have  said  nine;  auding  to  the  seven,  one  of  the 
two  surgeons,  and  one  of  the  two  diaplaina  — 
Two  sexes,  two  houses:  two  houses,  two  chap- 
lains, and  two  surgeons.  This  is  trust-logic, 
fine  gentlenuui's  logic,  plaoeman*s  logic:  con- 
tract logic  is  of  humbler  mould. 

1.  As  to  Sttrgeoiu,  — Suppose  one  sick  out  of 
ten:  M  sick  at  a  time  out  of  the  900l  The  sup- 
position is  extravagantly  large  and  beyond  ex- 
perience; but  it  wiU  serve  for  a  supposition.  For 
tending  these  99,  there  is  the  medical  assistant's 
whole  time:  a  surgeon  will  attend  a  greater 
number  than  this  at  an  hospital,  in  addition  to 
his  private  piactice.  Forthemechanicalpsrtof 
the  business,  he  might  likewise  find  asnstanoe 
enough  if  necessary  amongst  the  most  intelligent 
and  orderly  of  the  prisoners.  This  is  actually 
practised  on  board  the  hulks.  One  surgeon, 
then,  to  make  trial  with?  No,  Well,  but  if 
upon  trial  of  two,  one  is  found  superfluous  ?  No 
anin:  the  act  is  inexorable.  Though  the  com- 
nBttee  and  everybody  else  should  find  one  of  the 


nal  governors,  the  three  who  compose  the 
governing  committee,  their  clerk,  and  the  in- 
spector, in  as  far  as  his  office  regards  the  peni- 
tentiary-house. The  governor's  and  committee 
clerk's  salary  was  to  be  settled  by  the  com- 
mittee: the  committee,  though  appointed  ac 
cording  to  custom  by  the  crown,  were  to  have 
their  salaries  settled  by  another  authority, 
the  justices  of  the  peace  in  sessions.  The 
inspector,  an  officer  to  be  appointed  by  the 
crown,  is  the  <mly  one  of  thrao  whose  salary 
is  fixed  by  the  act — £200  a-year,  a  salary 
moderate  enough,  if  it  had  been  of  any  use. 
Even  the  board,  thus  confined  to  the  smallest 
number  possible,  were  to  have  nO  pay  but  in 
proportion  to  attendance — an  excellent  re- 
gulation, which,  while  it  insures  assiduity  in 
this  bye-oomer  of  the  political  edifice,  is  a 
satire  on  the  rest-f 


two  useless,  two  there  arc  to  be,  in  spite  of  all 
the  world.  See  g  19.  The  pongnqph  puts  the 
case,  and  decides  upon  it. 

8.  As  to  CAopfsiw.— Divme  service,  instead 
of  twice  in  each  of  two  chapels,  four  times  a-day, 
suppose,  in  one:  how  many  curates  are  glad  to 
do  this,  besides  maniages,  baptisms  and  burials  ? 
Oh,  lut  Sunday  it  but  one  day.  You  forgot  the 
other  tix.  Nox  not  I  indeed.  I  know  who  do: 
but  I  am  not  one  of  those.  My  chaplain  woula 
not  find  less  todoon  the  sixth  than  on  the  seventh. 
But  this  b  heresy:  and  what  right  have  I  to  at- 
tribute my  heresies  to  the  authors  of  the  peni- 
tentiary act 

But  why  service  at  different  thncs,  even  upon 
the  common  plans?  In  the  Magdslen  chapel,  is 
there  not  a  numerous  company  of  females  con- 
cealed from  every  eye  ? 

f  A  word  or  two  may  not  be  amiss  by  way  of 
recapitulation.  Interested  management,  wnen 
accompanied  by  the  safeguards  of  whioi  it  is 
susceptible,  has  the  advantage  of  uninterested 
management,  however  modinied:  1.  In  carrying 
the  probability  ixF  the  best  economy  to  the  highest 
pitdi ;  8.  In  exciting  scrutiny  by  the  jealousy  it 
inspires.  In  these  particulars,  it  has  the  advan- 
tage of  uninterestea,  even  where  the  latter  is  in 
sinrie  hands,  and  those  unpaid. 

Where  trust-management  cannot  be  had  with- 
out salary,  oontracumanagement  may  be  expect- 
ed to  have  tlie  farther  advantage  or  saving  the 
amount  of  the  sabuy. 

The  inconveniences  resulting  f^om  salary  are: 
1.  Waste  of  money;  2.  Incresse  of  the  inffuenoe 
of  the  crown;  3.  Tendency  which  the  salary  has 
to  ^ve  birth  to  negligence,  and  that  partly  by 
settmg  a  man  above  his  business,  iiartly  by 
throwing  him  in  the  way  of  occupations  that 
draw  him  off  fnm  his  business ;  4.  Tendency 
which  it  has  to  throw  the  place  into  the  hands  or 
a  person  originally  unfit  for  it 
The  farther  inoonvenienoesresultingfkombosrd- 
management,  in  contradistinction  to  trust-ma- 
nagement in  ringle  hands,  are :  I.  Multiplied 
waste  of  money;  2.  Multiplied  increase  or  in. 
fluence ;  8, 4,  5,  and  6.  Dmment  to  economy, 
by  delay,  by  want  of  unity  of  plan,  by  fluctuation 
of  measures,  and  by  disagreement 

Payment  according  to  attendance  is  agood  secu- 
rity, as  far  as  it  goes,  against  non-attendance: 
(a  deposit  besides,  to  be  returned  upon  attend- 
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The  contract  plan,  I  have  said,  saves  a 
world  of  regulations.  It  does  most  certainly. 
What  object  should  they  have  ?  Prevention  ^ 
of  cruelty  9  Details  will  never  do  it.  If  the 
msposition  exist,  tie  it  down  in  one  shape, 
it  breaks  out  in  another.  Checks  for  this ' 
purpose  must  be  of  a  broader  nature — broad 
enough  to  comprehend  the  mischief  in  all  its 
forms:  life-insurance,  transparent  manage- 
ment, summary  justice.* — Prevention  ofun^, 
due  lenity  and  indulgence  f  A  very  little  iif 
this  way  will  suffice.  Self-interest  is  the  great 
check  here :  it  may  be  trusted  without  much 
danger.  Few  indulgences  but  either  cost 
money,  or  diminish  labour.  The  only  danger 
is,  lest  some  which  are  improper  on  other 
accounts  should  be  granted  for  the  sake  of 
money ;  such  as  spirituous  liquors,!  gaming,' 
and  a  few  others.  These,  indeed,  may  be 
refused  by  law:  but  these  come  within  a  nar- 
row compass. — Economy  f  Is  that  the  object  ? 
Under  the  contract  plan,  the  idea  would  be 
too  ridiculous.  Is  it  in  spite  of  his  teeth, 
that  a  man  is  to  be  made  to  pursue  the  ma- 
nagement that  would  answer  best  to  him  ? 

Under  the  plan  of  trust-management,  such 
care  may  not  be  altogether  superfluous.  Two 
qualities  are  requisite  -^  intelligence  and  in- 
dustry. On  neither  head  can  the  legislator 
be  alraolutely  at  his  ease.  Of  himself  he  is 
sure :  he  cannot  be  equally  sure  of  his  un- 
known deputy.  He  himself  has  the  business 
at  heart  and  in  his  thoughts :  whether  the 
fiiture  manager  will  either  understand  or  care 
anything  about  the  matter,  is  as  it  may  hap- 
pen. The  principal  has  to  teach  him  his  duty, 

anoe,  would  be  still  stronger:)  but  still  it  can 
never  put  board-management  upon  a  par  with 
single  management,  guioded  as  above,  much  less 
upon  a  par  with  cootract-management  Where 
the  roiiia  is  absent  or  indifferent,  the  presence  of 
the  body  is  but  of  little  use. 

To  what  degree  of  peifection  might  not  govern- 
ment be  earned.,  were  it  possible  to  give  equal 
strength  to  the  connexion  between  interest  and 
doty  in  every  other  line  of  service!  — were  it 
possible  that,  in  the  admimstration  of  justice,  for 
ustance,  the  judge,  without  any  formalitv  of  law, 
ahoold  be  a  gainer  of  course  by  every  right  judg- 
ment he  gave,  and  a  proportionable  loser  by  every 
enooeous  one! — that,  in  the  spiritual  depart- 
ment, the  pastor  should  not  only  gain,  but  be 
seen  to  gain,  a  step  himself,  by  every  successful 
lift  he  gave  to  any  of  his  flock  in  the  road  to 
heaven,  and  to  suner  for  every  soul  that  lost 
footing  by  his  negligence  ! 

*  What  details  are  there  on  this  head  in  the 
law  of  master  and  apprentice  ? 

•h  A  prohibition  on  this  head,  inserted  into  the 
penitentiary  act,  has  been  attended  with  the  hap- 
piest conacquences.  To  this  cause  principally, 
if  not  scdely,  may  be  attributed  the  general  good 
health  of  the  convicts  on  board  the  hulk^  as 
noted  in  Part  I.  Section  24,  and  of  those  at  Wy. 


public  ample  atonement  for  their  errors 


and  when  taught,  to  keep  him  to  it.  Is  the 
contractor  to  be  treated  in  the  same  manner  ? 
Yes,  if  it  requires  the  same  pains  to  make  a 
man  pursue  his  interest,  aa  to  keep  him  to 
his  duty. 

MietakeMj  if  made  by  legielatiofn^  cannot  they 
he  corrected  by  legielation  f  O  yes,  that  they 
may ;  and  so  may  mistakes  in  generalship.  In . 
what  time?  With  good  fortune,  in  a  twelve- 
month :  with  ordinary  fortune,  in  two  or  three 
years,  or  in  another  parliament.  When  the 
army  has  been  cut  to  pieces  for  having  been 
enacted  to  march  the  wrong  way,  get  an  act 
of  parliament,  and  you  may  order  a  retreat  r 
when  the  capital  has  been  sunk  in  a  bad  trade, 
get  an  act  of  parliament,  and  you  may  try  an- 
other. ^ 

Spite  of  all  this,  economy  was  to  be  beiai 
into  men's  heads  by  a  legislative  hammer. 
Rules  of  economy  for  almost  every  branch  of 
the  concern  —  building,  employment,  diet, 
bedding,  furniture.  And  what  comes  of  it 
all? — We  shall  see.  It  will  be  worth  seein([^. 
Who  are  they,  whose  Ubours,  thus  employed* 
are  worse  than  thrown  away  ? — are  they  with- 
out name  or  reputation  ?  They  are  among  the 
highest  on  the  list  of  public  men. 

Notwithstanding  all  this  pains  taken  to 
teach,  as  well  as  to  enforce  good  economy, 
should  bad  economy  prevail  after  all,  observe 
the  remedy.  By  §  62,  provision  is  made 
for  **  checking  or  redressing  waste,  extrava- 
gant expense,  and  mismanagement."  Justices 
in  sessions,  upon  inspection  of  the  accounts, 
may  report  it  to  the  King's  Bench,  "  who 
shaJl  take  order  therein  immediately:*'  but 
the  waste  must  be  "  notorious,"  and  the  mis- 
management "  gross."  —  Immediately  after 
what?  After  hearing  the  report,  that  is, 
half  a  year,  perhaps,  iA«r  the  '*  observation** 
of  the  mischief,  and  a  quarter  of  a  year  more, 
perhaps,  after  the  commission  of  it — the  de- 
linquency going  on  all  the  while.  Whoever 
will  take  the  trouble  to  compare  the  times  of 
quarter-sessions  and  law-terms  will  find  that 
this  remedy,  such  as  it  is,  is  in  season  only 
in  the  spring  and  winter  months,  and  then  is 
not  a  very  speedy  one.  Against  "  waste,"  at 
least,  and  "  extravagant  expense,**  and  every 
mismanagement  by  which  the  contractor 
would  be  a  loser,  the  remedy  afforded  by 
contract-management  is  rather  more  simpl^ 
and  is  in  season  all  the  year  round. 

Oh,  hut  thi$  contract  plan — it*$  like  farm^ 
ing  the  poor :  and  what  a  cruel  inhuman  prac- 
tice that  is/ — Be  it  so  in  that  instance :  the 
present  b  a  very  different  one. 


X  Looking  at  the  governor,  and  his  govemon 
the  committee,  I  cannot  help  thinking  m  a  gene- 
ral under  field-deputies.  One  set  is,  I  b^eve, 
the  most  ever  general  was  saddled  with,  and  they 
have  commonly  siven  him  sufficient  trouble. 
The  general  of  the  penitentiary  act  has  three 
sets  of  them,  one  above  another :  standing  oom^ 
mittee,  justices  in  sessions,  and  judges  of  assise. 
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1.  The  objects  or  e»^  in  view,  so  fiur  from 
liemg  the  same,  are  opposite.  There,  com- 
"fort:  here,  ponishmeiit ;  moderate  and  re- 
gfolated  pumishmeftt,  indeed,-  but,  however, 
punishment.  In  the  one  case,  whatever  hard- 
ship is  sustained  is  so  much  misery  in  waste, 
in  the  other  case,  howsoever  it  be  to  be  re- 
gretted, it  is  not  altogether  lost ;  it  contri- 
butes, at  any  rate,  to  swell  the  account  of 
terror,  which  is  the  great  end  in  view. 

2.  Another  difference  is  in  the  checks.  Here, 
an  unexampled  degree  of  publicity:  there, 
next  to  none.  There,  though  no  hardships 
are  intended,  the  severest  may  take  place : 
here,  whatever  are  intended  to  be  felt  are 
intended  to  be  seen ;  and  nothing  in  that  way 
that  is  not  intended,  can  stand  any  chance  of 
remaimng  concealed.  Who  but  piuishioners, 
and  how  few  even  of  them,  ever  think  of 
looking  into  a  poor-house  ?  But  in  what  cor- 
ner of  a  Panopticon  penitentiary-house  could 
either  avarice  or  negligence  hope  to  find  a 
lurking -phu:e?  THme  is  fatal  to  curiosity. 
True,  in  an  individual,  but  not  in  a  succes- 
sion of  individuals.  The  great  dependence 
ef  the  penitentiary  act  is  on  a  single  inspec- 
tor—  ons  inspector  for  the  thousand  houses 
its  town  was  to  contain,  and  who  was  also 
to  serve  for  the  hulks,  "  and  all  the  other 
places  of  criminal  confinement  in  London 
and  Middlesex"  besides  :*  and  so  well  satis- 
fied is  it  with  this  security,  as  to  allot  £200 
a-year  to  pay  for  it.  Let  money  or  firiend- 
ship  (no  very  extravagant  supposition)  make 
a  connexion  between  this  inspector  and  the 
managers  he  is  to  inspect,  what  is  the  secu- 
rity worth  then  ?  Here,  to  ons  room,  vou 
have  inspectors  by  thousands.  Is  it  possible 
that  a  national  penitentiary -house  of  this 
Idnd  should  be  more  at  a  loss  for  visitors  than 
the  lions^  the  wax-worh,  or  the  tombs  f  Of 
the  25,000  individuals  bom  annually  in  Lon- 
don, I  want  but  one  out  of  a  hundred,  and 
him  but  once  in  his  life,  without  reckoning 
country  visitors.  Call  it  a  spectacle  for  youth, 
and  for  youth  only:  youth,  however,  do  not 
go  to  spectacles  alone. 

3.  A  third  difference  respects  the  quality 
of  the  managers.  For  the  poor-house  of  a 
single  parish,  what  can  you  expect  better  than 
some  uneducated  rustic  or  petty  tradesman  ? 
the  tendency  of  whose  former  calling  is  more 
likely  to  have  been  of  a  nature  to  smother 
than  to  cherish  whatever  seeds  of  humanity 
may  have  been  sown  by  nature.  For  a  sta- 
tion of  so  conspicuous  and  public  a  kind  as 
that  of  the  governor  of  a  national  peniten- 
tiary-house, even  upon  the  footing  of  a  con- 
tract, men  of  some  sort  of  liberality  of  edu- 
cation can  scarce  be  wanting — men  in  whose 
bosoms  those  precious  seeds  have  not  been 
without  culture.     Such  men  were  certainly 

•§63. 


not  wanting  for  the  originally-designed  peni- 
tentiary-house :  upon  what  principle  should 
they  ever  be  despaired  of,  for  what  I  hope  I 
may  style  the  improved  one  ?  In  a  concern 
of  such  a  magnitude,  ^e  profit,  if  it  be  any 
thing,  can  hardly  be  inconsiderable :  the  num- 
ber and  quality  of  the  candidates  may  be  ex- 
pected to  be  proportionable.  A  station  that 
is  at  any  rate  omspicuous,  and  that  may  be 
lucrative — a  station  in  which  much  good  as 
well  as  much  evil  may  be  done — in  which  no 
inconsiderable  merit  as  well  as  demerit  may 
be  displayed  in  a  line  of  public  service,  is  in 
little  danger  of  going  a-begging.  And  should 
the  establishment  be  fortunate  in  its  first 
choice,  the  reputation  of  the  servant  wiU 
help  to  raise  the  reputation  of  the  service. 

Where,  then,  is  the  resemblance?  Not  that 
I  mean  to  pass  any  censure  on  omtract-ma^ 
nagement  in  the  other  instance.  It  may  be 
eligible  without  any  modifications :  it  may  be 
eligible  only  under  certain  modifications :  it 
may  be  radically  and  unalterably  ineligible. 
All  this  I  pass  over,  as  being  foreign  to  the 
purpose. 

Whoever  eke  may  be  shocked  at  the  idea 
of  fiuming  out  prisoners,  the  authors  of  the 
penitentiary  act  are  not  of  the  number.  They 
approve  it,  and  adopt  it :  they  confirm  it  on 
board  the  hulks.  What  is  the  business  done, 
or  supposed  to  be  done,  on  board  those  ves- 
sels? Scraping  gravel  from  the  bottom  of  a 
river — a  business  in  which  there  was  nothing 
that  could  be  gained  or  lost  to  anybody :  no- 
thing to  buy  but  necessaries,  nothing  to  make, 
nothing  to  sell — ^no  capital  to  be  disposed  of. 
What  was  the  business  intended  to  have  been 
carried  on  in  the  penitentiary-houses?  A  vast 
and  complicated  mercantile  concern — not  one 
manufiusture,  but  a  congeries  of  manufac- 
tures. They  saw  before  them  two  establish- 
ments,  a  mercantile  and  an  unmercantile  one : 
The  mercantile,  affording  peculiar  aliment 
and  temptation  to  peculation;  —  shrinking, 
like  every  other  mercantile  concern,  from  the 
touch  of  extraneous  regulation ;  —  rendering 
official  and  mercenary  inspection  the  less  ne- 
cessary, by  the  invitation  it  holds  out  to  free 
and  gratuitous  inspectors; — possessing,  in 
that  innate  &cility  of  inspection,  a  peculiar 
safeguard  against  any  abuses  that  could  re- 
sult fi-om  inhumanity  or  negligence.  The 
unmercantile  concern,  affording,  in  compari- 
son, scarce  any  aliment  or  incitement  to  pe- 
culation ; — containing  nothing  of  mercantile 
project  that  could  be  hurt  by  regulation ;  — 
at  the  same  time,  by  the  very  nature  of  the 
place  and  of  the  business,  excluding  all  pro- 
miscuous afiiuence,  all  fiudlity,  and  almost  all 
possibility  of  spontaneous  visitation ;  —  pos- 
sessing, in  consequence,  no  natural  safeguard 
against  negligence  or  inhumanity,  but  rather 
offering  to  those,  and  all  other  aiiuses,  a  per* 
petual  screen :  —  in  a  word,  the  mercantile 
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concern,  by  every  distin^lung  drcumstance 
belonging  to  it,  repelling  regulation  and  trust* 
management :  the  unmerctuitile  one,  calling 
for  those  checks,  and  admitting  of  them  with 
as  litUe  inconvenience  as  any  other  that  could 
be  imagined.  Such  are  the  two  establish- 
ments : — what  were  the  modes  of  manage- 
ment  respectively  allotted  to  them?  To  tiie 
mercantile,  trust-management,  board-manage- 
ment: to  the  other,  contract -management. 
The  mercantile,  loaded  and  fettered  with  in- 
cessant regulation^  permanent  as  well  as  oc- 
casional, knovm  and  unknown,  present  and 
future,  is  delivered  over  to  a  body  of  ma- 
nagers who  have  no  interest  in  the  success — 
a  prey  to  delays,  to  want  of  unity  of  plan, 
to  fluctuation,  to  dissension.  The  unmer- 
cantile  and  uninspecUble  one,  left  altogether 
without  regulation  :*  the  prisoners  abandoned 
to  the  uncontrouled  and  uncontroulable  dis- 
cretion of  a  single  despot,  taken  from  the 
white-negro  trade.t  Where  there  is  manage- 
ment that  regulation  might  spoil,  they  regu- 
late without  mercy :  where  there  is  nothing 
to  spoil,  they  abstain  from  regulating,  as  S 
lor  fear  of  spoiling  it. 


SECTION  UL 

OF  SBPARATION  AS  BETWEEN  THE  8EXE8. 

In  all  plans  of  penitentiary  discipline,  the 
distribution  of  the  prisoners  into  daases  is  a 
point  that  has  been  more  or  less  attended  to. 
In  this  classification,  the  object  regarded  as 
most  important  has  been  the  separation  of 
the  sexes.  In  the  present  plan,  provision  for 
that  purpose  has  not  been  neglected.  On 
this  head,  as  on  most  others,  the  provision 
made  must  be  governed  in  some  degree  by 


*  There  is  indeed  a  dause.  but  a  very  vague 
one  (§  60,)  for  sulyecting  the  superiatendents 
of  thelmlks  to  the  **  direction  given**  respect- 
ing the  ^'  governors  of  the  penitentiary-hoases  ;** 
but  in  terms  so  gencsal  and  pregnant  with  am- 


regulations  besides  those  given  in  the  act  itaeli; 
for,  by  8  16,  such  future  regulations  can  origin 
nate  on^  with  the  committee  of  three,  whose 
authority  is  confined  topenitentiary-hoases. 

•f-  This  refers  to  the  cuss  merely,  let  it  be  ob- 
served, and  not  to  the  individual  Unhappily 
where  conduct  is  buried  in  darkness,  it  is  by  the 
daas  only  that  the  individual  can  be  judged. 
The  inspector  mentioned  in  the  act  has  never 
been  appointed.  No  powers  whatever  are  given 
him,  unless  the  right  of  entry  given  by  implica- 
tion is  to  be  called  a  power.  The  same  right  is 
given  to  justices  of  the  peace  within  their  terri- 
tory (g  41.)  He  was  to  visit  and  report  four 
times  a^ear.  He  was  to  have  enough  to  do  be- 
sides ;  for  he  had  the  same  powers  with  regard 
not  only  to  the  penitentiary-nouses,  but  all  the 
other  ''  places  or  criminal  confinement  in  Lon- 
don  and  Middlesex.**    (§6S.) 


the  peculiar  structure  of  the  buildipg.  The 
means  employed  in  buildings  of  the  ordinary 
form  have  little  or  no  application  here. 

Two  modes  of  efiecting  the  separatioii  cC 
fer  themselves  at  first  view.  The  one  ia,  to 
provide  £ar  female  convicts  a  building  and  an 
establishment  entirely  separate :  the  other  is, 
to  allot  to  this  purpose,  if  the  same  building 
is  employed  for  both  sexes,  at  least  a  sepa- 
rate ward.  The  unfrugality  is  an  objectioii 
that  applies  with  more  or  less  force  to  both 
these  expedients. 

It  applies  with  particular  force  to  the  cue 
of  a  biulding  and  establishment  altogether  se- 
parate. The  numbers  to  be  provided  for  beii^ 
variable,  a  fixed  provision  must  ever  be  at- 
tended with  a  loss.  The  fluctuation  to  whid& 
the  total  number  of  prisoners,  male  and  fe- 
male taken  together,  is  liable,  is  a  distinct 
object,  for  wluch,  upon  this  plan,  proviaioa 
has  been  already  made.  But  the  proportion 
between  males  and  females  is  equally  liable 
to  vary  and  to  flucti^ate.  Provide  two  esta- 
blishments, one  for  males  and  a  separate  one 
for  females :  the  one  may  be  comparativdy 
empty,  while  the  other  overflows;  at  the 
same  time  that  no  relief  can  be  afforded  by 
the  superabundance  of  room  in  the  one,  to 
the  deficiency  of  it  in  the  other.^ 

The  same  inconvenience  will  still  obtain 
in  a  greater  or  less  degree,  in  the  case  of  se- 
parate wards.  Whatsoever  be  the  proportion 
fixed,  cells  will  be  vacant  in  one  part,  while 
they  are  wanting  in  the  other. 

The  best  arrangement,  were  the  numbers 


±  The  colonization  plan,  if  it  is  to  go  on,  and 
if  It  is  to  be  oonsisteotly  pursued,  will  add  a  flsc- 
tidous  cause  of  variation  to  the  aDove-mentioned 
natural  ones.  The  average  number  of  female 
convicts  is  in  a  large  proiwrtion  inferior  to  tint 
of  the  males.  According  to  the  penitentiaiy 
act,  it  should  be  at  the  most  only  as  one  to  si^ 
since,  in  the  penitentiary-house,  among  960  pii- 
soners  there  were  to  have  been  only  900  femalsa 
to  600  males,  and  there  have  always  been  mote 
than  twice  900  males  on  board  the  nnlks.  Were 
the  whole  number  of  femalca  without  exeeptioB 
sent  to  ^Iffliiffj  the  number  would  therefore  still 
remain  fiir  diort  of  being  adequate  to  the  pur- 
pose. As  fisr  as  concerned  the  female  sej^  the 
only  use  of  a  penitentiary  panopticon  would  be 
to  keep  them  during  the  mterval  between  one 
colonizing  expedition  and  anotiier.  At  one  time, 
then,  it  may  contain  hundreds :  at  another  time, 
none,  unless  it  be  the  case  or  married  women 
whose  husbands  were  not  comprised  under  a 
similar  sentence.  I  know  of  no  case  that  would 
afford  an  exception:— not  that  of  women  paat 
diild-bearing;  not  that  of  those  in  whom  that 
fkculty  had  simered  a  premature  extinction ;  ca- 
pedally  as  in  the  Utter  case  the  matter  of  fiict 
does  not  admit  of  being  ascAtained.  Even  were 
population  out  of  the  question,  women  would  be 
of  mdispensable  necessity  for  society  and  service: 
In  such  a  situation,  evenrthing  in  the  shape  of  a 
woman  is  inestimaDle;  Here  a  crowd  of  reflee- 
tionspresent  themselves,  which  however  most  be 
dismissed,  as  not  behig  to  the  present  poiposei 
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•ttch  as  to  need  it,  and  the  proportione  niH- 
able,  might  he  to  have  three  Penitentiaiy 
Fmopticoiis ;  one  alwmyt  filled  with  males, 
another  always  filled  with  females,  and  a  third 
to  receive,  in  such  proportions  as  accident 
famished,  the  oyerflowingsof  the  other  two. 
The  difficulty  here  in  question  having  no  place 
in  either  of  the  unmixed  establishments,  I 
proceed  here  on  the  supposition  of  a  mixed 
one. 

Conceiye  sndi  a  Panopticon  divided  into 
two  sides :  that  on  the  right  of  the  entrance 
I  call  the  male  side ;  that  on  the  lea  the/e- 
male.  For  the  male  side,  I  provide  as  many 
male  inspectors  as  shall  be  found  requisite; 
adding,  at  least,  one  female,  whom  1  style  the 
matron,  for  the  female  side.  To  each  sex  I 
allot  a  separate  staircase,  running  from  top  to 
bottom.  No  female  is  ever  to  set  foot  on  any 
part  of  the  male  staircase :  no  male  on  any 
part  of  the  female.  Ndther  is  any  male,  in 
passing  firom  his  cell  to  the  male  staircase, 
to  pass  by  any  of  the  women's  cells :  he  is  to 
eome  round  to  the  male  staircase,  however 
and  so,  vice  vtraa^  in  r^ard  to  fe- 


Supposing  females  enough  to  occupy  the 
whole  female  side  of  two  stories  of  cells, 
thus  fer  there  is  no  difficulty.  I  place  them 
in  the  lower  pair  of  ceUs,  subjected  to  in- 
spection from  the  main  or  lower  story  of  the 
inspection-tower,  viz.  that  which  is  under- 
neath the  chapel,  and  in  which  the  annular 
inspector's  gaDery  incloses  a  circular  inspec- 
tor's lodge.  The  left-hand  semicircle  of  the 
whole  circuit,  lodge,  and  inclosing  gallery 
together,  I  allot  to  the  matron,  with  her  fe- 
male assistant  or  assistants,  if  such  ihould 
be  found  necessary.  The  right-hand  I  appro- 
priate to  the  male  inspector  with  his  subor- 
dinates. In  the  lodge,  a  moveable  screen 
noarks  their  respective  territories.  In  the  en- 
drding  gallery,  a  similar  screen  or  a  curtain 
answers  the  same  purpose.* 

As  fer  as  tigkt  is  concerned,  two  pieces  of 
canvas,  hung  parallel  to  each  other  at  about 
18  inches  distance  (the  thichness  of  the  par- 
tition-waOs  of  the  cells)  across  the  interme- 
diate area  and  the  cell  -  gallery,  will  serve 
effectually  enough  to  cut  off  from  the  pri- 
soners of  each  sex  all  view  of  those  of  the 
other,  even  where  the  cells  are  contiguous. 
In  regard  to  eonveraatum,  the  males  on  the 
one  side  the  separation- wall,  and  the  females 
on  the  other,  must  respectively  be  prohibited 
from  approaching  within  a  certain  distance  of 

*  It  is  scarce  necessary  to  observe,  that  screens 
and  cmtsins,  snd  other  such  moveable  partitions 
intended  as  obstacles  to  sight,  must  be  double, 
or  may  be  single,  according  to  dreumstances. 
Where  the  eye  meant  to  be  eluded  can  gain  a 
near  approach,  they  most  be  doable;  otherwise  a 
alit  or  a  pin-hole  would  be  sufficient  to  firustrate 
the  dcsbpii  when  such  approach  is  not  to  be  ap- 
piehended,  a  sfaigle  screen  answers  the  purpose. 


the  end  of  thai  wallt  that  is,  from  approach- 
ing within  that  distance  of  their  respective 
grates :  and  to  enforce  the  observance  of  tins 
pri^bition,  as  well  as  to  save  the  parties 
inm  unintentional  transgression,  a  moveable 
interior  grate,  or  lattice- work,  very  slight  and 
very  open,  or  netting,  may  be  placed  within 
each  of  the  two  cells  at  the  requisite  distance 
from  the  main  gratcf 

As  for  as  hearing  is  concerned,  the  sepa* 
ration,  it  is  evident,  would  be  effected  in  a 
manner  still  more  simple  and  effectual,  if  be- 
tween the  males  on  the  one  side  and  the  fe- 
males on  the  other,  a  whole  ceU  could  be  left 
vacant.  If,  then,  the  numbers  are  such  as  to 
leave  any  such  vacant  cells,  the  vacancy  will 
of  course  be  left  in  the  spot  where  it  answers 
the  purpose  of  separation.  Should  the  number 
of  cells  occupied  by  females  be  even,  but  less 
than  the  number  contained  in  the  female  side 
of  two  stories  of  cells,  the  mode  of  effecting 
the  separation  is  almost  equally  simple.  The 
set  of  moveable  partitions  must  be  shifted 
accordingly,  viz.  the  curtains  crossing  respee- 
tively  the  inspector's  gallery,  the  intermediate 
area  at  that  height,  and  the  cell-gallery,  and 
the  screen  whidi  separates  the  matron's  side 
from  the  male  side  of  the  lodge. 

If  the  number  of  female  cells,  though  still 
even,  should  be  greater  than  as  above,  two 
modes  of  making  provision  for  it  present 
themselves.  One  is,  to  enlarge  the  matron's 
side  of  that  floor  at  the  expense  of  the  male 
inspector's,  as  the  latter  was,  on  the  former 
supposition,  enlarged  at  the  expense  of  the 
former :  the  other  is,  to  leave  the  division 
even,  and  take  what  fitfther  cells  are  requi- 
site for  females  from  a  higher  pair  of  ceUs ; 
parting  off  the  corresponding  part  of  the  in- 
spection-gallery, the  annular-well,  and  the 
cell-galleries,  as  before. 

Is  the  number  of  cells  an  uneven  one?  The 
mode  of  effecting  the  separation  is  again  some- 
what different,  though  still  scarcely  less  ob- 
vious than  before.  In  this  case,  the  female 
part  in  one  of  the  stories  of  a  pair  of  stories 
of  cells  would  extend  further  than  in  the 
other :  hang  the  separation-curtain  in  the  an- 
nular area  as  you  please,  a  female  cell  must 
be  exposed  to  the  view  of  a  male  inspector, 
or  a  inale  cell  to  that  of  a  female  one.  To  ob- 
viate this  irregularity,  one  of  the  ceUs  must 
be  left  vacant.  If  tiie  number  on  the  esta- 
blishment should  be  short  of  the  foil  comple- 
ment, it  would  be  only  leaving  the  vacancy 
here,  instead  of  elsewhere :  if  it  should  have 
the  foil  complement,  or  more,  the  inhabitants 
of  the  vacant  ceU  most  be  turned  over  to 
other  cells,  which  will  thus  be  in  the  case 
already  explained  of  having  a  Buper-eompU- 
metU, 


+  It  must  have  a  door  of  the  same  materials, 
with  a  lock  to  it,  corresponding  to  the  door  of 
the  exterior  grate. 
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On  the  sunk  story,  fhom  whicb  the  exit  is 
into  the  yards,  and  in  particiilar  at  the  exit, 
the  separation  is  still  more  perfectly  effected, 
and  more  easily  managed.  A  single  piece  of 
canvas,  let  fiiU  from  the  inspector's  bridge 
across  the  intermediate  area,  does  the  busi- 
ness at  once. 

Here  may  perhaps  occur,  as  a  disadvantage, 
what,  on  a  general  survey,  appeared  in  the 
light  of  an  Mlvantage —  that  each  inspector, 
over  and  above  the  perfect  view  he  has  of 
his  own  pair  of  cells,  has  a  partial  view  of 
all  the  others  in  the  same  pile.  Hence  it  will 
be  observed,  that  notwithstanding  the  pre- 
cautions above  detailed,  a  male  inspector  will 
have  some  view  of  a  female  ceU ;  and  vice 
versa,  though  it  be  less  material,  a  female  in- 
spector will  have  a  similar  view  of  a  male 
ceU.  The  answer  is,  that  the  boundary  line, 
viz.  that  at  whidi  a  prisoner  begins  to  be  vi- 
sible  to  an  inspector  in  the  gallery  above  or 
below  the  one  belonging  to  the  cell  in  ques- 
tion, will  appear  in  practice  beyond  danger 
of  mistake.  Within  this  line,  which  may  be 
sufficiently  defined  by  a  very  simple  mark, 
such  as  a  rope  hung  across,  the  female  pri- 
soners may  be  warned  and  enjoined  to  confine 
themselves  at  stated  portions  of  the  twenty- 
four  hours ;  for  in  regard  to  such  an  imperfect 
and  distant  view,  decency  is  the  only  con- 
sideration that  makes  it  very  material  to  place 
the  female  part  of  the  prisoners  so  completely 
out  of  sight  of  the  male  part  of  the  inspec- 
tors: and  it  is  only  to  certain  times  and 
certain  occasions  that  the  laws  of  that  virtue 
will  in  such  a  case  appl  v.  The  imperfect  view 
from  a  superior  or  interior  story  of  the  in- 
spection-part is  in  few  instances  so  extensive 
but  that  a  female  prisoner,  in  dressing  herself, 
for  example,  or  undressing  herself,  may  be 
perfectly  out  of  the  reach  oi  a  male  inspec- 
tor's eye ;  and  in  those  few  instances,  pro- 
vision may  be  made,  either  by  leaving  of 
vacancies,  or  by  interposition  of  screens,  in 
manner  already  mentioned.  All  this  while, 
what  must  not  be  forgotten  is,  that  a  female 
prisoner  cannot  be  exposed  in  a  manner  ever 
so  imperfect  to  the  eye  of  a  male  inspector, 
without  being  exposed  in  a  much  greater  de- 
gree to  the  observation  of  one  of  her  own  sex ; 
a  circumstance  which  affords  sufficient  secu- 
rity against  any  voluntary  trespasses  against 
decency  that  might  be  committed  by  a  female 
prisoner,  through  impudence,  or  in  the  design 
of  making  an  improper  impression  upon  the 
sensibility  of  an  inspector  of  the  other  sex. 

The  same  consideration  will  serve  to  ob- 
viate an  objection  which  the  slightness  of  the 
partitions  that  separate  the  male  firom  the 
female  side  of  the  inspection-tower  might  sug- 
gest. The  great  olqect  in  regard  to  the  se- 
paration of  the  sexes  is  that  between  prisoners 
and  prisoners ;  and  that  object  b  completely 
^ovided  for.   As  to  what  concerns  prisoners 


on  the  one  hand  and  inspectors  on  the  other, 
it  is  only  at  certain  times  that  the  female  pri- 
soners need,  or  even  ought,  to  be  out  of  all 
view  of  male  inspectors ;  at  other  times,  the 
utmost  that  can  be  requisite  is,  that  they 
should  not  be  exposed  to  the  view  of  the  in- 
spectors c^  the  opposite  sex,  without  being 
at  the  same  time  exposed,  in  at  least  equal 
degree,  to  those  of  their  own.  Neither  of 
these  objects  is  more  than  what  an  ordinary 
attention  to  discipline  is  sufficient  to  insure. 

A  due  attention  to  the  same  considerationa 
of  time  and  circumstance  will  be  sufficient 
to  insure  the  same  regard  to  decency  in  that 
part  of  the  discipline  which  concerns  the  in- 
spection of  the  external  yards.  While  the 
female  convicts  are  taking  their  air  and  exer- 
cise at  one  of  the  walking- wheels,  an  inspector 
of  the  opposite  sex,  especially  at  the  distance 
at  which  he  is  placed  in  the  look-out,  is  as 
unexceptionable  as  one  of  their  own.  When 
bathing  is  to  be  performed  by  females,  it  is 
in  a  yard  into  which  no  prisoner  of  the  other 
sex  need  ever  set  foot,  and  exposed  to  no 
other  inspection  than  that  of  a  female  inspec- 
tor occupying  her  quarter  in  the  look-out ; 
or,  if  necessary,  the  times  of  bathing  might 
be  different  for  the  different  sexes,  and  each 
inspector  might  in  his  turn  give  place  to  the 
other,  quitting  the  look-out  altogether. 

The  good  Howard  expresses  himself  mndk 
distressed  to  know  what  to  do  about  making 
a  choice  between  the  sexes  for  the  manage- 
ment of  a  penitentiary-house  for  females.* 
Female  rulers  might  want  firmness :  in  male 
ones,  probity  and  impartiality  might  be  warped 
by  the  attraction  of  female  eyes.  The  pa- 
nopticon principle  dispels  this,  as  well  as  so 
many  other  difficulties.  Among  the  prisoners, 
a  coalition  between  the  sexes  would  be  an 
abuse ;  among  the  inspectors,  it  is  a  remedy 
against  abuse.  The  weakness  of  the  matron 
would  find  a  support  in  the  masculine  firm- 
ness of  the  governor  and  his  subordinates:  a 
weakness  of  a  different  kind,  on  the  male  side 
of  the  establishment,  would  find  its  proper 
check  and  corrective  in  the  vigilance  of  ma- 
tronly severity.  As  to  the  matron  and  her 
subordinates  of  her  own  sex,  it  is  not  surely 
too  much  to  assume,  that  for  these  stations 
individuals  will  be  diosen,  to  whom  age  as 
well  as  character  have  given  an  authority  not 
to  be  shaken  by  any  sudi  improper  influence. 
The  mixed  inspection,  let  it  be  observed,  I 
suppose  to  be  simultaneous :  if  alternate  only, 
the  check  would  have  little  force.  The  male 
ruler  would  have  carte  blanche  while  out  of 
the  eye  of  his  female  colleague. 

Must  the  iron  law  of  divorce  maintain 
throughout  the  whole  of  so  long  a  term  an 
unremitted  sway  ?  Can  the  gentle  bands  of 
wedlock  be  in  no  instance  admitted  to  « 


*  On  Lasarettos,  p.  225. 
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the  gripe  of  •  imprisonment  and  servitiide? 
Bfight  not  die  fiunilty  of  ezehanging  the  first- 
allotted  companion,  for  another  &r  otherwise 
qualified  for  alleviating  the  rigottra  of  sedu- 
aion,  be  conceded,  vathout  violation  of  the 
terms,  or  departure  from  the  spirit  of  the  sen- 
tence ?  Might  not  the  proapect  oi  such  in- 
dulgence be  an  incentive  to  good  behaviour, 
superadded  to  all  that  punishment  can  give  ? 
These  are  questions  to  which  a  humane  ma- 
ni^r  would  surely  be  glad  to  find  (and  why 
need  he  despair  of  finding  >)  a  fit  answer  on 
the  lenient  side. 


SECTION  IV. 

OF  8SPA&ATI0N  INTO  COMTANIBS  4ND 
CLASSES. 

A  MODS  of  separation  according  to  a  phm  of 
division  into  classes,  being  exhibited  in  Plate 
IIL,  something  will  be  expected  to  be  said 
in  explanation  of  it. 

As  to  this  part,  the  draught  had  two  ob- 
jects :  one  was,  to  show  in  what  manner  the 
inspjection  principle  might  be  applied  in  un- 
diminished perfection  to  an  uncovered  area, 
and  that  without  prejudice  to  any  number 
of  divisions,  which,  in  what  view  soever,  it 
might  be  found  convenient  to  make  in  it :  the 
other  was,  to  show  in  what  manner  the  mis- 
chieft  so  much  lamented  by  Howard  and  other 
prison  reformers,  as  resulting  fit>m  promis- 
cuous association,  might  be  diminished  by  a 
division  of  the  prisoners  into  classes,  accom- 
panied by  a  local  and  physical  separation  oor- 
respondent  to  that  ideal  one. 

Dissatisfied  with  the  division  into  cbsses, 
though  carried  to  a  degree  of  improvement 
hitherto  without  example,  I  turned  my 
thoughts  to  the  preservation  of  the  degree  of 
seclusion  observed  in  the  distribution  of  the 
prisoners  among  the  cells,  vis.  a  division  into 
small  and  r^ulated  companies:  and  it  was  in 
the  course  df  this  inquiry  that  I  hit  upon  the 
plan  of  airing,  of  which  the  marching  parade 
is  the  scene.* 

The  mischieft  in  question  being,  by  means 
of  this  plan  of  airing,  obviated,  if  1  am  not 
mistaken,  as  &r  as  the  nature  of  things  will 
admit,  all  other  plans  which  fall  short  of  ob- 
viating those  mischiefs  in  equal  degree,  and 
accordingly  the  above-mentioned  plan  of  di- 
vision into  classes,  are  consequently  super- 
seded :  in  this  one,  therefore,  of  the  two  points 
of  view  above  mentioned,  the  divisions  exem- 
plified in  the  draught  are  of  no  use. 

A  few  additional  observations,  for  the  pur- 
piose  of  placing  in  the  clearest  L'ght  the  rela- 
tive eligibility  of  the  several  possible  modes 
of  disposing  of  prisoners  in  respect  of  society 


•  See  Part  I.,  p.  104. 


among  themselves,  Aay  not  be  altogether  ill 
bestowed. 

The  principal  and  most  simple  modifica- 
tions of  which  the  management  in  relation  to 
this  head  is  susoeptiUe,  stand  expressed  as 
follows: — 

1.  Promiscuous  association. 

2.  Absolute  solitude. 

3.  Division  into  limited  companies. 

4.  Separation  corresponding  to  a  division 
into  classes. 

5.  Alternation  of  solitude  with  promiscuous 
association. 

6.  Alternation  of  solitude  with  division  in- 
to limited  companies. 

7.  Alternation  of  solitude  with  separation 
according  to  classes. 

Of  these  courses,  the  first  stands  repro- 
bated on  all  hands.  The  second  I  have  re- 
jected for  the  reasons  given  at  large  in  Plsrt 
I.  Section  6.  The  third  is  that  which  I  have 
preferred  to  the  second,  for  the  reasons  given 
in  the  same  section.  The  fourth  is  that  which 
occurred  to  me  at  first  as  preferable  to  the 
first  and  second,  but  stands  superseded  by  the 
third.  The  fiftb  is  that  established  by  the 
penitentiary  act,  and  the  plans  which  follow 
it,  partly  as  it  should  seem  for  want  of  view- 
ing the  evil  in  its  full  magnitude,  partly  for 
want  of  knowing  how  to  obviate  it.  The 
utmost  improvement  to  which  that  system 
would  naturally  conduct  is  the  exchange  of 
this  fifth  mode*  for  the  seventh.  The  sixth 
is  mentioned  here  only  to  complete  the  cata- 
logue, its  inutility  being  indicated  by  the  same 
considerations  which  show  the  sufficiencv  of 
the  third. 

Compamei  and  clasaeM — where  u  the  die* 
Hnctum  9 —  Here :  in  companies,  the  numbers 
are  determinate ;'  in  daraes,  indeterminate. 
In  the  plan  represented  by  the  draught,  the 
classes,  though  more  in  number  than  have 
ever  yet  been  discriminated,  would  still,^  in 
an  estahlishment  of  any  magnitude,  be  few : 
but  though  they  were  as  numerous  as  the 
cells  by  the  number  of  which  that  of  the  pro- 
posed companies  is  determined,  the  division 
according  to  classes  would  never  coincide 
with  or  answer  the  purpose  of  the  division 
into  companies.  Why  ?  Because  the  num- 
ber of  individuals  in  each  class  being  essen- 
tially indeterminate,  some  classes  might- be 
empty  while  others  overflowed;  and  in  those 
that  overflowed,  the  number  would  conse- 
quently exceed  the  measure  pitched  upon  as 
the  greatest  that  could  be  admitted  without 
departing  from  the  ends  in  view. 

Of  the  separation  according  to  classes,,  as 
contradistinguished  from  the  separation  into 
compuiies  secured  as  by  the  airing  plan,  the 
chief  inconveniences  are  the  two  foUo^ving : 
it  leaves  the  convicts  still,  as  we  have  seen, 
in  crowds  ;  and  if  pushed  to  any  length,  and 
carried  into  effect  by  separation-walls,  it  is 
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proportkniablj  Attended  witb  a  great  addition 
to  the  ezpenie.* 

That  it  leaves  the  prieonen  in  crowds  is 
evident ;  for  separation  according  to  dasses 
implies  association  as  between  individuals  of 
the  same  dass :  of  whom,  though  the  separa- 
tum resulting  from  the  classification  were  to 
be  carried  ever  so  far,  the  numbers  would 
still,  as  we  have  seen,  be  indeterminate. 

Crowds,  among  men  whose  chsracters  have 
undergone  any  sort  of  stain,  are  un&voursble 
to  good  morals.  This  property  belongs  to 
them  independently  of  any  mischievous  com- 
munications that  may  result  from  the  quali- 
ties  ci  individuals.  They  exclude  reflection, 
and  they  fortify  men  against  shame.  Reflec- 
tion they  exclude,  by  the  possession  they  take 
of  the  attention,  by  the  strength  as  well  as 
variety  of  the  impressions  they  exdte,  by  the 
agitation  which  is  the  acoompsniment  of  the 
incessant  change.  Their  effect  in  hardening 
men  against  shame  is  not  less  oonspicnous. 
Shame  is  the  fear  of  the  disapprobation  of 
those  with  whom  we  live.  But  how  should 
disapprobation  of  criminality  dbphiy  itself 
among  a  throng  of  criminals  ?  Who  is  for- 
ward to  condemn  himself  ?.^who  is  there  that 
would  not  seek  to  make  friends  rather  than 
enemies  of  those  with  whom  he  is  obliged  to 
live  ?  The  only  public  men  care  about  is  that 
in  whidi  they  live.  Men  thus  sequestered 
imn  a  public  of  their  own :  their  language 
and  their  manners  assimilate ;  a  lex  loci  is 
formed  by  tacit  consent,  which  has  the  most 
abandoned  for  its  autiiors;  for  in  such  a 
sodety,  the  most  abandoned  are  the  most 
assuming,  and  in  every  society  the  most  as- 
suming set  the  lead.  The  public  thus  com- 
posed  sits  in  j  udgment  over  the  public  without 
doors,  and  repods  its  laws.  The  more  nu- 
merous this  local  public,  the  louder  its  cla- 
mour, and  the  greater  the  fodlity  it  finds  of 
drowning  whatever  memory  may  be  left  of 
the  voice  of  that  public  which  is  absent  and 
oat  of  view. 

In  the  publications  of  Howard  and  other 
prison-reformers,  two  sorts  of  associations  I 
observed,  affording  so  many  standing  topics  of 
regret :  mixture  of  debtors  with  crinunals ; 
and  mixture  of  the  as  yet  unhardened  with 
the  most  hardened  and  oormpted  among  cri- 
minsls.  Other  associations  might  also  here 
and  there  be  noticed  in  the  same  view :  su^ 
as  that  between  minor  delinquents  and  such 
dasses  of  criminals  whose  oflences  were  of 
the  deepest  dye ;  that  between  convicted  and 
unconvicted  criminals ;  end  that  between  cri- 
nnder  sentence  of  death,  and  others 


*  What  startled  me,  and  showed  me  the  ne^ 
cessltyof  probing  the  sulgect  to  the  bottom,  wss 
the  bdng  told  by  an  architect,  that  the  walls  slone 
as  ixpussed  in  Plate  III.  might  come  to  two  or 
ifaiee  thousand  pounds*  It  was  hi|^  time  then 
to  inquire  what  the  odTantsgcs  were  thst  must 
be  so  dearly  paid  for. 


whose  lot  was  less  deplorable.  But  it  was 
in  the  twoinstanoes  first  mentioned  that  the 
impropriety  seemed  to  present  itself  in  dm 
most  glaring  colours. 

In  a  penitentiary-house,  one  only  of  all 
these  mixtures  can  come  in  question;  vis. 
that  between  the  hardened  with  the  unhar- 
dened, the  raw  with  the  old  oflfender. 

Under  the  penitentiary  act,  and  the  plana 
of  management  that  have  been  grounded  on 
it,  the  condition  of  the  prisoners  altematea 
between  the  two  opposite  extremes :  a  state 
of  absolute  solitude  during  one  part  of  the 
twenty-four  hours;  a  state  of  promiscuous 
association  in  crowdM  during  the  remainder. 
This  plan,  it  has  been  shown,  unites  the  ill 
effects  of  solitude  and  association,  without 
produdng  the  good  effects  obtainable  from 
the  former.  To  vacant  minds  like  these,  a 
state  of  solitude  is  a  state  of  melanrholy  and 
discomfort ;  which  discomfort,  by  the  perpe* 
tual  recurrence  of  promiscuous  association,  is 
in  the  way  c^  reformation  useless.  It  u  the 
history  of  Penelope's  web  reversed:  the  work 
of  the  night  is  unravelled  by  the  day.f 


i*  Sensible  of  the  inoonvenienoe,  the  conttifcn 
of  the  system  have  done  what  oocurred  to  them 
in  the  view  of  obviating  it  No  two  or  mote 
prisoners  are  to  work  toi^ther  without  a  room  on 
purpose,  and  one  or  more  inspectors  to  attend 
them.  This  at  working-tfanes;  while  at  the  times 
of  <«  meals«*'  and  airings,  and  *<  divine  aerfice,** 
the  dan  of  sedusion  is  given  up  as  unattainable 
(§  38.)  What  can  be  said  of  thb  ?  Immense 
means  provided,  and  the  end  saoifioed,  aH  in 
the  same  breath.  Enormous  expense,  and  the 
whde  of  it  thrown  away.  Thoe  must  be  as 
many  lodging-rooms  as  prisoners;  dicfe  may 
be  as  many  woridng  rooms ;  and  there  must  be 
as  many  mspectois  as  workinc-roomSb  So  fiv 
the  act  IS  explidt  Now  for  inmence. — Evenr* 
thing  to  countenance  the  muldplication  of  worfc- 
faiff-rooms  in  this  view;  nothing  at  all  to  limit  it: 
wlule  in  the  same  section  such  care  is  taken  to 
set  Ihnits  to  the  magnitude  of  the  lodging.«MnnB. 
It  ia  said,  that  where  thdr  employnienti  wiU  ad- 
ndt,  they  are  at  working  times  tone  keptscoaraisi 
i»  it  not  said  that  they  >1>*U  or  may  work  m  sndi 
case  in  thdr  lodging-rooms?  Loddng-roomsaie 
mentioned  sll  along  as  distinct  from  worktng- 
rooms ;  and  where  the  employment  nnay  require 
two  persons  to  work  togemer,  the  **  room  is  lo 
be  oi  suitable  dimenskms.**  What  is  the  infer* 
enoe  ?  that  it  must  be  distinct  from  the  lodging 
rooms,  and  ought  to  be  of  douUe  thdr  suk. 
The  dedaied  wuh  is,  that  **  during  the  hours  of 
labour,  they  maybe  xeptsepsrate  and  apart,**  as 
much  as  *'  the  namre  of  me  employments  will 
permit,"  and  yet.  wherever  the  nature  of  the 
employment  requites  two  persons  to  work  to* 
getner,  those  two  persons  are  to  have  a  room  of 
suitable  dimendons  (as  weU  as  at  least  one  in- 
spector) to  thcmsdves.  MHiat  b  the  find  inftr- 
enoe  ?  that  to  the  900  lodginff-rooms,  there  ought 
to  be  4M  workinff-rooms,  of  whidi  noone ought 
to  be  lew  than  twice  as  lane  as  a  lodging-room, 
and  of  which  (to  provide  ror  employments  that 
may  require  an  unlimited  number  to  work  in  die 
same  room),  any  number  may  be  ever  so  mncn 
larger.     Had  die  audwrs  meant  a  job  (than 
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The  diathietioiiB  obierved  in  the  fennstion 
of  the  classes  will  not  be  altogether  lost : 
they  will  serve  as  guides  in  the  formation  of 
the  companies.  For  this  purpose,  two  rules 
present  themselves :— 1.  Put  not  m  the  same 
compamf,  corrupt  tokd  wteompted}  2.  7%e 
more  eompt  the  tudimduah^  the  kss  nttmerove 
mahe  the  eompamf.  The  choice  as  to  num- 
bers will  be  in  general  between  four,  three^ 
and  two :  these  considerations  may  serve  to 
determine  it.  • 

As  to  the  principles  which  determined  the 
charaeters  of  the  several  cksses,  I  took  them 
from  the  source  that  all  principles  are  natu- 
rally taken  from —common  opinion  and  the 
SHithority  of  others.  This  in  the  first  instance: 
but  for  a  definitive  choice,  I  have  done  by 
them  88  I  do  by  all  principles,  as  &r  as  time 
and  fiwuhies  permit— I  have  subjected  them 
to  the  test  of  utility.  The  bulk  of  them  have 
stood  this  test ;  others  have  given  way.  The 
distinction  between  old  oflfenders  and  raw 
offenders  amongst  males,  and  that  between 
the  dissolute  and  the  decent  among  females, 
are  in  the  former  case :  that  between  the  daring 
and  the  quiet  among  males  is  in  the  latter. 

As  to  the  two  distinctions  adopted,  I  shall 
leave  them  on  the  9eme  basis  of  common 
opinion  on  which  I  found  them. 

The  other  being  rejected,  something  in 
the  way  of  reason  may  be  expected  to  ac- 
count for  the  rejection.  This  reason  will  not 
be  long  to  seek.  Qvief  or  cfortii^  is  a  distinc- 
tion that  respects  safe  custody  and  obedience. 
But  in  a  prison  thus  guarded,  and  under  a 
government  thus  armed,  the  importance  of 
this  distinction  vanishes  altogether.  From 
foor — no,  nor  from  four  hundred,  were  they 
all  loose  together,  and  all  Herculeses,  could 
such  an  establishment  have  anything  to  fear : 
entrenched  behind  the  surrounding  wall  — 
armed  and  invisible  against  the  defenceless 
and  exposed,  asingle  female  might  bid  defiance 
to  the  whole  throng.  The  least  number  of 
rulers  that  could  possibly  be  made  to  suffice 
for  inspection  and  instruction,  would  be  amply 
auffldent  for  mastery.  As  to  obedience,  it 
fi»Uows  in  the  most  perfect  degree  from  the 
inability  to  hurt,  the  exposure  to  diastise- 
ment,  and  the  absolute  dependence  in  respect 
of  the  means  of  sustenance.  In  a  situation 
like  this,  the  distinction  between  the  quiet 

which  it  is  certain  nothing  wis  ever  fifftherfrom 
men*s  tfaougfats,)  what  could  a  favoured  architect 
have  wished  ibr  more  ? 

On  such  a  plan,  one  of  two  things  must  at  any 
rate  take  place :  association  in  crowds  (whence 
a  total  departure  from  the  professed  design,)  or 
buildings  upon  buildings  to  prevent  it  The 
ptobabmty  is,  that  both  should  exist  together— 
the  evU  of  the  mischief,  and  the  evil  of  the  ex- 
pensive and  inefficadons  remedy.  The  first  Is 
Indeed  a  neoessBiy  oonsequeDoe  or  the  o^er  parts 
of  the  plan;  and  the  other,  to  a  greater  or  less 
degree,  is  more  than  probable. 


and  the  daring  is  therefore  obliterated,  the 
most  transcendent  audacity  bdng  cut  down  to 
the  scantling  of  quietness. 

What  misled  me  was  the  apprehension 
manifested  in  the  common  plans  with  regard 
to  nocturnal  escapes,  and  the  anxiety  not  to 
suffer  even  two  to  be  together  during  the 
night,  notwithstanding  the  almost  promis- 
cuous association  admitted  of  in  the  day.  If, 
then,  escape  and  rebellion,  said  I,  are  so  much 
to  be  apprehended,  the  more  daring  the  cha- 
racter of  those  who  are  left  together,  th^ 
greater  the  cause  for  apprehension ;  and  if 
the  quiet  are  left  with  the  daring,  the  daring 
may  eomipt  them,  and  make  them  like  them- 
selves. True  ;  but  a  number  of  men  in  whom 
the  obnoxious  quality  is  already  in  full  vigour 
will  be  still  more  formidable  than  an  equal 
number  in  a  part  of  whom  only  it  hath  as  yet 
taken  place.  Whatever,  then,  be  the  reason 
for  separating  the  quiet  from  the  daring,  the 
reason  is  still  stronger  for  separating  the  daring 
firom  each  other.  But  in  a  plaoe  like  this, 
audadty,  be  there  more  or  less  of  it,  must  in 
any  case  be  equally  without  effect.  The  dis- 
tinction, therefore,  is  in  every  point  of  view 
of  no  use. 

How  different  the  case  in  the  common  plans 
of  penitentiary  management  t  Each  cell  is  in 
its  interior  out  of  view  of  everything.  Even 
supposing  every  prisoner  separate,  what  turn- 
key or  taskmaster  could  be  sure  of  being  an 
overmatch  for  each  of  them,  and  not  only  an 
overmatch  at  the  long  run,  but  secure  against 
assault  in  the  first  kistance  ?  Suppose  the 
prisoners  in  pairs,  what  two,  or  even  what 
three,  of  their  rulers,  could  look  upon  them- 
selves as  out  of  the  reach  of  danger  ?  Any 
man  who  has  no  regard  for  his  own  life  is 
master  of  another's.  In  this  state  of  despera* 
tion,  which  unhappily  is  not  without  example, 
a  few  prisoners  mt^t  be  enou^^  to  dear  a 
common  prison  of  its  rulers. 

Housebreakers  seemed  to  be  the  sort  of 
crxminak  from  ^om,  on  every  score,  the 
worst  was  to  be  apprehended.  They  would 
naturally  be  among  the  most  daring;  they 
would  be  amongst  the  most  skilful  and  ex- 
perienced in  mischief  of  all  kinds,  and  in  con- 
trivanoes  for  escape^  True  $  and  the  more 
formidable  when  single,  the  more  duigerous, 
were  there  any  danger  in  the  case,  if  left  in 
the  company  of  eadi  other.  But  what  be- 
comes of  danger,  fiom  the  most  audadous  and 
most  skilful,  even  of  housebreakers,  where 
there  is  nothing  to  fevour  escape,  and  every 
thing  to  render  it  impossible  ? 

Having  brought  the  plan  of  sedusion  thus 
fer  (m  in  its  way  to  perfection,  let  us  see  how 
fiur,  and  in  what  respects,  it  still  falls  short 
of  the  mark.  Not  far,  I  hope ;  nor  will  the 
distance  afford  an  olijection,  if  it  be  seen  that 
a  nearer  approach  would  be  impossible. 

One  cause  of  imperfection  is,  that  among 
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any  two  of  the  most  experienced  in  miichief, 
neither  perhaps,  but  might  still  find  some  new 
lesson  of  mischief  to  learn  of  the  others.  The 
tracts  in  which  their  experiences  have  respec- 
tively run,  may  happen  to  have  been  more 
.or  less  different.  Therefore,  though  but  two 
of  this  description  were  left  together,  and  the 
plan  of  mitigated  seclusion  by  division  into 
companies  carried  to  its  utmost;  still  it  is  not 
carried  so  &r  as  could  be  wished. 

Another  is,  the  difficulty  that  may  attend 
the  ascertaining  the  character  of  the  individual, 
and  consequently  the  determination  of  the 
dass  to  which  he  ought  to  be  referred. 

To  the  first  olijection,  the  answer  is  short. 
If  this  degree  of  seclusion  be  not  sufficient, 
there  is  nothing  beyond  but  absolute  solitude. 
But  the  ineligibility  of  that  plan  has,  I  hope, 
been  sufficiently  made  out.*  Evil  of  absolute 
solitude  is  certain — it  is  immediate — it  is  in- 
tolerable— it  is  uni versaL  Evil  resulting  from 
an  association  thus  strictly  limited  is  but  con- 
tingent— it  is  remote — ^it  is  &r  from  univer- 
sal ', — at  the  worst,  it  is  not  great.  What  does 
it  amount  to?  that  one  of  ^em  may  suggest 
to  the  other  some  trick  he  was  not  as  yet  mas- 
ter of.  What  if  now  and  then  sudi  a  thing 
/diould  happen?  Whatever  communications 
are  made  in  this  way  will  be  soon  made ;  and 
the  time  in  which  it  would  be  possible  to 
turn  them  to  account  in  the  way  of  practice 
wiU  not  come  for  years.  But  of  this  enough 
has  been  said  already.f 

So  much  as  to  the  suggestion  of  the  me4mM 
of  mischiel  Is  the  suggestion  of  ineentiva 
any  more  to  be  apprehended?  —  a  material 
question;  for  if  the  propensity  be  out  of  the 
way,  expedients  and  contrivances  wiU  die 
away  of  themselves.  What  should  the  cor- 
rupter insinuate  ?  That  there  is  no  duiger  in 
giult  ? — but  the  assertion  is  anticipated,  and 
disproved  by  the  very  fiMt  of  their  being  there. 
That  there  is  pleasure  in  guilt  ?.^  but  the 
pleasure  is  dead  and  gone :  the  punishment, 
that  has  sprui^  out  of  its  ashes,  is  present  in 
every  tense ;  in  memory,  in  sufferance,  and 
in  prospect.  That  shame  does  not  flow  from 
guilt  ? — ^they  are  steeped  in  it  up  to  the  lips : 
they  have  a  soomlul  world  to  gaze  at  them, 
and  each,  but  one,  two,  or  at  most  three  com- 
panions, to  keep  him  in  countenance. 

What  other  corruptive  theme  should  come 
upon  the  carpet  ?  Debauchery  ?-4t  is  not 
practicable;  no,  not  in  any  shape:  checks 
unsurmountable ;  instruments  and  incentives 


Profiuieness  ? — nor  that  neither.  Profime- 
ess  has  clamour  for  its  natural  associate: 
separated  from  this  concomitant,  it  loses  its 
acest.  Clamour  they  are  absolutely  debarred 
from:  instant  punishment  would  follow  it. 
But  who  ever  whispers  an  execration,  or  a 

«  See  Pait  L  Section  6L       t  Ibid. 


pro&na  oath  ?  What  is  an  execration?  vdiat 
b  a  profisne  oath?  Morally  speaking,  a  nMre 
vulgar  expression  of  anger,  or  an  dbjuratioB 
of  restraint.^  But  is  this  a  place  whore  anger 
can  be  gratified  or  find  vent?-^  this  a  place 
where  restraint  can  be  thrown  off  ?  To  check 
swearing,  is  to  dieck  anger  and  audacity ; 
and  to  dieck  anger  and  audadty,  is  to  check 
swearing.  To  apparent  submissiveness  tliey 
will  be  forced ;  uid,  after  a  time,  from  ap- 
parent submission,  reel  will  ensue.  Men  be^ 
come  at  length  whist  they  are  forced  to  seem 
to  be :  propensities  suppressed  are  weakened, 
and  by  long-continued  suppression  killed. 

A  more  consolatory,  a  more  inviting,  and, 
as  it  should  seem,  a  much  more  natural  topic 
of  conversation,  is  the  melioration  of  their 
lot,  present  and  fiiture :  how  they  shall  earn 
most  by  their  work,  and  what  they  shall  do 
with  what  they  earn,  now  that  thiey  can  do 
nothing  but  work,  and  that  dissipation  in 
every  shape  is  impossible,  and  all  means  of  it 
out  of  rench:  how  to  make  the  best  of  their 
present  situation  while  it  lasts :  how  to  em- 
ploy the  distant,  though  longed-for  period  of 
iheur  release,  in  such  projects  of  productive 
industry  and  innocent  enjoyment,  as  their  re- 
covered liberty  will  allow  of,  and  as  it  would 
be  among  the  objects  of  a  good  plan  of  ma- 
nagement to  hold  up  to  them  and  to  fiidlitate. 
To  be  engrossed  by  the  present  moment  is  | 
among  the  characteristics  of  that  lowest  class  : 
of  in&viduals,  among  whom  the  species  of  J 
guilt  which  lotfl  to  this  mode  of  punishment  i 
are  most  apt  to  be  found:  it  is  in  a  more 
especial  manner  the  character  of  such  of  them  ' 
as  have  actually  fellen  into  those  snares.  T^  | 
force,  as  well  as  evil  effects  of  this  propensity*  \ 
stand  demonstrated  by  the  very  act  by  which 
they  fell :  being  in  one  instance  so  powerful, 
is  it  rational,  then,  to  conclude  that  in  another 
it  will  be  of  no  effect  ?  Where  a  cause  is  one 
and  the  same,  some  degree  of  unifotrmity  can- 
not but  be  looked  for  in  its  force :  where  its 
effects  happen  to  be  on  the  evil  side,  they 
ought  to  be  looked  out  for,  and  provided 
against ;  but  neither  are  the  good,  merely  be- 
cause they  happen  to  be  good,  to  be  thrown 
out  of  the  account,  and  regarded  as  impossible. 
No — as  it  was  the  interest  of  the  moment  th^ 
ruled  him  in  the  one  case,  so  will  it  in  the 
other.  When  that  irresistible  prompter  bec- 
koned htm  into  the  track  of  guilt,  he  fell  into 
delinquency :  now  that,  with  a  much  steadier 


1  A  kind  of  inteijecdon.  As  there  are  in- 
tojectioDs  of  grief  and  of  surprise,  so  then 
an  inteijecdons  of  anger  and  audadty :  and 
these  interjections  are  what  are  called  mM#, 
and  so  forth.  This  observation,  while  it  places 
the  moFsl  mischievousness  of  an  expresnon  of 
this  csst  in  a  somewhat  new.  and  periiaps  not 
uninstructive  point  of  view,  shows  what  grannd 
then  is  for  making  them  theolueclsof  proUbl- 
tion  and  temporal  punishment,  moie  especially 
m  such  a  place. 
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finger,  it  points  to  the  paths  of  innocenGe,'he 
will  confine  himself  to  those  paths. 

Beformation,  therefore,  mutual  reforma- 
tion, seems  in  such  a  state  of  things  happily 
mudi  more  probahle  than  increased  corrup- 
tion^ even  among  those  who  are  already  the 
most  corrupt  and  hardened. 

This  nearer  and  less  gloomy  view  of  the 
probable  future,  I  would  wish  to  recommend 
to  the  attention  of  those  desponding  mora- 
lists, who,  led  away*by  general  and  hasty 
conceptions,  look  upon  the  reformation  of  a 
thorough-bred  London  felon  as  an  object  al- 
together hopeless.  Had  delinquents  of  this 
description  been  frequently  seen  under  such 
a  course  of  discipline,  and  the  result  had  been 
thus  un&vourable,  the  despondency  woald 
have  ground  to  stand  upon.  But  in  what  in- 
stance has  an  engine  of  anything  like  such 
DOwer  ever  yet  shown  itself  to  human  eyes? 

Should  seclusion,  pushed  to  the  very  verge 
of  absolute  solitude,  not  yet  promise  enough, 
win  coloiiiriEfion  promise  more?  Turn  to  New 
South  Wales:  2000  convicts  of  both  sexes, 
and  160  soldiers  (not  to  speak  of  officers,) 
jiimbled  together  in  one  mass,  and  mingling 
Uke  beasts :  in  two  years,  from  fourteen  mar- 
riages, eighty-seven  births;  the  morals  of 
Otaheite  introduced  into  New  Holland  by  the 
medium  of  Old  England.* 


SECTION  V. 

EMPLOYMENT. 

1.  Or  what  nature  shall  be  the  employments 
eanried  on  in  this  house?  of  what  quality,  in 
ooBsequence,  the  labour  exacted  of  the  pri- 


2.  In  what  quaniity  shall  that  labour  be? 

3.  How  much  within  the  day?  how  many, 
and  what  working  hour$  f 

4.  Any  more  at  one  ieason  than  another? 
and  if  so,  at  what  season  ? 

5.  Any  difference  according  to  length  of 
standing  f  i.  e.  according  to  tiie  share  which 
bas  elapsed  of  each  man's  respective  term  ? 

To  each  of  these  questions  I  will  endeavour 
to  find  some  answer :  not  surely  in  every 
instance  with  the  view  of  fettering  my  con- 
tractor; nor  in  any  instance  is  it  for  his  sake 
that  I  should  think  of  encroaching  upon  his 
firee-will :  but  it  will  do  him  no  harm  at  least 
to  hear  what  I  have  to  say  to  him  in  the  way 
of  suggestion  or  advice.  Beyond  advice  I 
should  never  think  of  going  with  him  in  that 
view,  though  I  w^re  armed  with  aU  the  powers 
of  law ;  since  the  more  incontestible  the  good- 


*  See  Ooremor  Philip's  Account  of  the  Seu 
dement,  4to,  1791,  R.  p.  viiL  87;  Mr.  White's 
ditto,  4IO,  1790;  and  Extnctt  of  Letters  and 
Accounts  printed  and  laid  before  the  House  of 
Commons,  in  puisuance  of  an  order  of  AprU 
8llsl7»l,p,a.' 


ness  of  the  advice,  in  the  shape  of  advice,  the 
more  palpable  ihe  inutility  of  it  in  the  shape 
of  obligatiOD. 

Of  these  five  rules,  the  third,  fourth,  and 
fifth,  are  inserted  here  principally  in  deference 
to  the  penitentiary  act ;  the  fifth,  in  particu- 
lar, is  one  which  would  never,  I  confess,  have 
gained  entrance  into  my  imagination,  but 
through  the  medium  of  that  statute. 

I.  Of  what  quality?  To  that  question  I 
must  give  three  answers : — 

1.  The  most  lucrative  (saving  the  regard 
due  to  health)  that  can  be  found. 

2.  Not  one  only,  but  two  at  least  in  alter- 
nation, and  that  in  the  course  of  the  same 
day. 

3.  Among  employments  equally  lucrative, 
sedentary  are  preferable  to  laborious. 

1.  What,  then,  are  the  most  lucrative,  will 
it  be  asked  ?  Who  can  say  ? — least  of  any- 
body, the  legislator.  Sometimes  one  sort, 
sometimes  another.  No  one  sort  can  possi- 
bly, unless  by  dint  of  secresy  or  legal  mono^ 
poly,  stand  in  that  predicament  for  ever.  But 
there  are  those  which  are  essentially  disqua- 
lified from  ever  standing  in  it :  they  are  those, 
as  we  shall  see,  which  stand  foremost  on  the 
list  recommended  by  the  penitentiary  act. 

2.  Thus  fiff ,  however,  may  be  answered  in 
the  first  instance :  No  one  sort  at  any  time ; 
two  at  least  should  succeed  one  another  in 
the  course  of  the  same  day.  Why  ?  because 
no  one  sort  will  answer  all  the  conditions 
requisite.  Health  must  never  be  neglected. 
The  great  division  is  into  tedentaty  and  labo^ 
rious.  Consult  health :  a  sedentary  employ- 
ment must  be  sweetened  every  now  and  then 
by  ur  and  exercise — a  laborious  employment 
by  relaxation.  Bat  exercise  is  not  the  less 
serviceable  to  health  for  ministering  to  profit ; 
nor  does  relaxation  mean  inaction :  when  in- 
action is  necessary,  sleep  is  the  resource ;  a 
sedentary  employment  is  itself  relaxation  with 
regard  to  a  laborious  one.  And  though  the 
body  should  even  be  in  a  state  of  perfect  rest, 
that  need  not  be  the  case  with  the  mind. 
When  a  man  has  worked  as  long  as  without 
danger  to  health  he  can  do  at  a  sedentary  em- 
ployment, he  may  therefore  add  to  his  working 
time,  by  betaking  himself  to  a  laborious  one : 
when  a  man  has  worked  as  long  as  without 
pain  and  hardship  he  can  do  at  a  laborious 
employment,  he  may  work  longer  by  changing 
it  for  a  sedentary  one.  No  one  employ- 
ment can  therefore  be  so  profitable  by  itself, 
as  it  might  be  rendered  by  the  addition  of  an- 
other. Mixture  of  employments^  then,  would 
be  one  great  improvement  in  the  economy  of 
a  prison. 

In  the  mixture  thus  made,  which  of  the 
ingredients,  supposing  them  on  a  par  with' 
respect  to  profit,  ought  on  other  accounts  to 
predominate  ?  The  sedentary :  and  that  up- 
on two  grounds— eeoRoii^  and  peace.     The 
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harder  the  labour,  the  more  in  quantity,  and 
the  more  nouriilung  in  quality,  the  food  re- 
quisite to  enable  a  man  to  "go  through  wiUi 
It.  At  the  tame  time,  the  higher  fed  a  man 
in  such  a  situation  is,  ihe  more  robust  and 
formidable  he  will  be  in  case  of  his  beoonung 
refractory,  and  the  more  likely  to  become  so. 
Among  men  in  general,  but  more  particularly 
among  men  of  a  description  so  untamed,  a 
daring  temper  is  the  natural  concomitant  of 
a  robust  frame.  A  blacksmith  or  sawyer  will 
naturally  require  more  food,  and  that  of  a 
more  substantial  kind,  than  a  weaver,  a  etay- 
maker,  oratailor.  This  latter  consideration, 
it  is  true,  refers  only  to  the  eommon  pbuis: 
in  a  Panopticon,  be  the  prisoners  well  or  ill 
fed,  strong  or  weak,  the  peace  of  the  house 
is  equally  secure.* 

Mixture  ministers  to  economy  in  other 
ways :  it  helps  quantity,  it  improres  quality. 
By  yariety  it  renders  each  less  irksome ;  but 
the  less  irksome  a  man's  work  is  to  him,  the 
more  as  well  as  the  better  he  will  work. 

Could  a  man  be  made  even  to  find  amuse- 
ment in  his  work,  why  should  not  he  ?  and 
what  should  hinder  him?  Are  not  most  fe- 
male amusements  works  ?— are  not  all  manly 
exercises  hard  labour?! 


Why 

(Which 


*  I  forget  what  little  mant  it  was  of  Orecoe. 
whose  poucy  we  are  told  it  was,  in  the  view  of 
keepinff  his  sulyecti  quiet,  to  encourage  them 
to  betale  themselves  to  unatMedc  occupations— 
In  the  language  of  the  good  oU  cuuthroat  mo- 
iaUty«  cilaninate  coca.  I  have  taken  a  leaf,  I 
confess,  out  of  that  tvrant*s  book;  the  uipli'^ 
lion  I  make  of  it  will  not,  I  hope,  be  dunged 
with  tyranny. 

In  my  humble  way  of  thinking,  ihe  fedllty  of 
stilHiig  disposltioDs  unfavounbb  to  security  is 
piefctable  to  the  alory  of  subduing  them,  or  the 
necessity  of  punishing  Aem. 

Amoag  laborious  cmDioymenl^  the 
part  arm  the  body— all  arm  the  mind, 
give  any  unneoeseary  faicrease  to  the  force 
tt  is  your  great  study  to  keep  in  sul^ection  ? 
The  more  active,  the  stronger;  and  the  stronger, 
the  more  ungovenuble.  Vigour  and  oounge  in 
a  felon  oonstitttte  the  danger  and  the  weaki 
as  in  the  good  dtiaen  th^  d»the  strength 
securi^,  of  the  state. 

AU  tmS|  be  it  once  more  observed,  rmrds  the 
common  plans  merely.  In  a  panopticon  T  should 
not  care  now  robust  my  prisoners  were ;  nor  even 
how  they  were  armed,  so  it  were  not  with  fire- 
arms, in  acommon  penitendaryJionse,  in  the 
sort  of  prison  built  by  the  penitentiary  act,  the 
difference  is  no  triile.  There  they  are  to  be  in 
crowds:  a  single  turnkey  or  taskmaster  to  watch 
over  them:  he  incloseo  in  the  same  room  with 
diem,  and  without  anything  to  keep  them  at  a 
distance:  they  furnished  with  tools  and  marfrials 
for  haid  work,  conveitible  into  weapons  of  of- 
fence: the  room  closed  and  screened  from  view 
Uke  other  rooms  I  aaristance  out  of  view  and  out 
of  reach. 

<f^  It  is  an  observation  made  somewhere,  I  think, 
by  Locke,  in  his  book  on  Education,  that  for 
childrBn  amusement  is  to  be  obtained  not  leas 
eAetuallyAEon  dieapaadpiofitaUeoccnpationa, 


n.  How  mudi  m  ficanfd^  f— Of  course,  as 
mudi  as  can  be  extracted  from  eadi  without 
prejudice  to  health.  The  question  is  already 
put-.. the  answer  already  given :  it  is  given 
by  the  rule  of  economy— .it  u  given  by  the 
rule  of  severity ;  nor  is  there  anything  in  the 
rule  of  lenity  to  contradict  it. 

HL  What,  then,  should  be  the  aoorttif 
kounf  As  many  of  the  four  and  twenty  as  the 
demand  for  meab  and  sleep  leave  unengaged. 

Would  the  number  be  too  great  to  be  spent 
in  an  employment  of  the  labonoua  daas  ?  Give 
the  surplus  to  a  aedentary  one.  Suppoee, 
then,  two  employments  of  the  different  riasaee 
equally  productive,  and  that  the  laborioua  one 
is  too  fetiguing  to  be  continued  during  half 
the  number  of  the  working  hours,  what  is  to 
be  done  ?  Take  away  from  this  employmest 
hour  after  hour,  and  transfer  them  to  the  un- 
laborious  one :  do  this,  till  there  remains  no 
more  of  the  former  than  a  man  can  fill  up  in 
that  manner,  without  being  debarred  by  die 
fetigue  from  bestowing  tiie  whole  remsonder 
of  die  disposable  time  on  the  sedentary  em- 
ployment. 

To  what  imaginable  good  purpose,  even  in 
the  way  of  amusement,  could  so  much  as  a 
moment  of  absolute  inaction  serve  ? — to  con- 
versation? But  what  should  hinder  their 
talking  from  morning  till  nif^t,  if  they  are 
disposed  for  it  ?  Not  meals,  certainly ;  ims 
nor  work  neither :  few  laborious  employments 
exdude  conversation,  and  scarce  any  seden- 
tary ones. 

IV.  More  hours  at  one  ieoMom  than  another  ^ 
— Another  question  already  answered ;  and 
answered  in  the  negative.  In  all  seasons  as 
much  as  may  be ;  therefore  at  no  aeason  more 
or  less  than  at  another.  Less  of  the  laborious, 
perhaps,  at  one  time  than  another ;  vis.  less 
now  and  then,  when  the  heat  of  the  weather 
is  such  as  to  render  the  laborious  employmcBt 
too  fetiguing :  but  then  so  much  the  more  of 
the  sedentary.  Now  and  then,  the  heat  m^ 
be  so  great,  for  a  part  of  the  twenty-fbur 
hours,  that  almost  any  sort  of  bodily  exertion 
would  be  hardship.  Be  it  so :  but  if  this  can 
happen  at  any  time,  it  is  only  by  aoddent — 
it  is  not  the  effect  of  the  season,  but  the  event 
of  the  day ;  and  though  the  body  rest,  it  is 
no  reason  why  the  mind  should  lie  in  vraste. 
Though  it  be  too  hot,  for  instance,  to  weave, 
it  will  hardly  be  too  hot  to  write,  to  read,  or 
hear  a  lesson. 

V.  Fewer  hours,  or  less  work  done  in  the 
time,  at  one  degree  of  gttmdmg  in  the  prison 


than  from  unpofiuble  and  expensive  ones.  A 
recommendation  he  acoordin[^y  gives  is,  to  make 
a  point  on  aU  occasions  of  giving  to  em|doymenta 
of^the  former  description  the  prdrerenceover  those 
of  the  latter.  If  me  propriety  of  the  preference 
is  indispttuUe  with  regaro  to  youthful  mnoomoe^ 
how  much  more  palpably  so  in  the  esse  of  male- 
fecton,  whose  oecnpations  are  to  be  allotted  to 
them  in  the  way  of  punishment  for  their  crimes? 


Digitized  by 


Google 


Skt,  v.] 


EMPLOYMENT. 


lis 


thtti  at  another?^ Why  should  there?  or, 
coDustently  wiUi  the  rules  already  laid  down, 
can  there  be?  At  every  period,  as  much 
work  as  can  be  obtained — as  great  a  part  of 
the  twenty-fours  employed  in  work,  as,  con* 
sistently  with  the  alH>ye  limitation,  can  be ; 
therefore,  in  every  part  the  same. 

Thus  says  plain  humble  economy :  what 
says  the  penitentivy  act?  We  shall  see.  The 
first  thing  it  does  is  to  set  out  with  a  wrong 
object — labour  for  labour's  sake.  Had  eco- 
nomy been  the  mark,  the  demands  of  lenity, 
as  well  as  of  due  severity,  might  have  been 
all  along  satisfied  with  little  trouble,  and 
without  any  expense.  Abandoning  the  first, 
it  attains  neither  of  the  other  two ;  aiming 
sometimes  at  the  second,  sometimes  at  the 
third,  it  attains  neither :  vast  expense  in  strain- 
ing tiie  discipline,  and  it  is  inordinately  re- 
lazed  ;  vast  expense  in  relaxing  it,  and  it  is 
intolerably  severe. 

At  the  first  step,  economy  is  kicked  out  of 
doors.  Two  classes  of  prisoners — two  classes 
of  employments ;  one  requiring  the  most  vio- 
lott  exertioDs — the  other,  none.  Whether 
a  prisoner  shall  be  put  to  the  one  or  to  the 
other  is  to  depend — upon  what?  The  money 
to  be  earned  ?  No ;  but  upon  *'  age,  sex, 
health,  and  ability;" — age,  sex,  health,  and 
ability,  and  nothmg  else.  What  is  the  pro- 
fessed olgect  ? — profit  ?  No :  Hartbuu^  s«r- 
vUiijft  drudgery — and  there  it  ends.  "  Every" 
prisoner  is  to  be  "  kept" — ^es,  every  prisoner 
— so  fiur  as  is  consistent  with  —  **  sex,  age, 
health,  and  ability,  to  labour  of  the  hardest 
and  most  sorvile  kind,  in  which  drudgery  is 
chiefly  required ;" — such  as  "  treading  in  a 
wheel,  drawing  in  a  capstern,"  and  so  forth; 
"  and  those  of  less  health  and  ability,  regard 
'being  also  had  to  age  and  sex,  in  pidung 
oakum,  weaving,  spinning,  knitting,  or  any 
other  less  laborious  employment,"  £§  33.  J 
How  many,  then,  are  to  be  employed  in  the 
sedentary  sort  of  employments  ?  — as  many  as 
can  be  employed  to  greater  advantage  than 
in  the  other  ?  '  No ;  but  those,  and  those  only, 
to  whom,  for  want  of  health  and  ability,  the 
*•  hard,"  and  "  servile,"  and  **  drudging"  work 
cannot  be  given.  No  picking,  no  weaving, 
no  spinning,  no  knitting,  thouie^  orders  came 
without  number  for  that  sort  of  work,  and 
not  one  for  the  labour  of  the  capStem  or  the 
wheeL  It  is  to  be  a  mere  Gatherine  wheel, 
or  an  lxioa*s  wheel —a  mere  engine  of  pu- 
idshment,  and  nothing  else.  Two  modes  of 
employment  present  tibemselves :  the  first  as 
•hard  work  a^n  as  the  second  — the  second 
as  profitable  again  as  the  first ;  the  individual 
equally  free  for  either.  What  can  be  done  ? 
Either  the  unprofitable  one  must  be  given 
him,  and  the  profitable  one  rejected,  or  the 
principle  of  the  act  departed  from,  and  its 
injunctions  fli^y  disobeyed. 

We  areiold  somewhere  towards  the  dote 


of  SuUy's  Memoirs,  that  for  some  time  after 
the  deoesse  of  that  great  and  honest  minister, 
certain  high  mounts  were  to  be  seen  at  no 
great  distance  fitun  his  house.  These  mounts 
were  so  many  monuments  of  his  charity ;  for 
those  of  his  economy  stood  upon  very  different 
and  more  public  ground.  The  poor  in  his 
neighbourhood  happened  to  have  industry  to 
spare,  and  the  best  employment  he  eould  find 
for  it  was,  to  remove  dirt  fivm  the  place 
where  it  lay,  to  another  where  it  was  of  no 
use. 

By  the  mere  force  of  innate  genius,  and 
without  having  ev^  put  himself  to  school  to 
learn  economy  of  a  French  minister,  a  pbin 
Englidi  jailor,  whom  Howard  met  with,  was 
seen  practising  this  revived  spedes  of  pjrramid 
architecture  in  miniature.  He  had  got  a  par- 
cel of  stones  together,  shot  them  down  atone 
end  of  his  yard,  and  set  the  prisoners  to  lug 
themtothe  other:  the  task  achieved,  **  Now," 
says  he,  "  you  may  fetch  them  back  agpn." 
Being  asked  what  was  the  object  of  tlds  in- 
dustry, bis  answer  was — "  To  plague  the 
prisoners."  This  history  is  a  parable — this 
governor  the  type  of  our  legislator.  Ask  him, 
*'  What  is  work  good  for?"  answer—'*  To 
plague  prisoners  ?"* 

We  have  seen  the  ctmitant  benefit  of  altef' 
fuUiom.  What  says  the  act?  Laborious  with 
laborious,  sedentary  with  sedentary,  if  yoa 
please.  Sedentary  with  laborious?  Yes;  it 
you  can  make  aprisoner  go  backwards  and  for- 
wards from  constitution  to  constitution,  from 
sex  to  sex,  and  from  age  to  age.  Wehaveseen 
the  oeeaeional  benefit  of  ekaige :  what  lati- 
tude does  the  act  allow  on  this  head  ?  The 
same.  Should  a  greedy  governor  attempt  in 
either  way  to  smuggle  economy  into  the  house, 
the  rigid  hand  of  a  committee-man,  or  an  in- 
spector, or  a  visiting  justice,  might  pull  him 
by  the  sleeve  and  say  to  him,  **  Sir,  tiiis  must 
not  be ;  it  is  contrary  to  law.  Tou  may  put 
those  of  the  one  dass  to  tread  in  a  wheel, 
draw  in  a  capetem,  saw  stone,  polish  marble, 
beat  hemp,  rasp  logwood,  chop  rags,  or  make 
cordage,  as  you  please ;  you  may  sec  the  others 
to  pick  oakum,  weave  sacks,  spin  ysm,  or 
knit  neto :  but  know,  sir,  that  by  him  who  is 
for  the  capstem  or  the  whed,  no  nets  are  to 
be  knit,  yam  to  be  spun,  ssdcs  to  be  woven, 
or  oakum  to  be  pidced.  When  the  capstem 
heaver  has  hoven  till  he  can  heave  no  more,  he 
is  to  sit.  He,  or  stand  still  and  lounge :  when 
he  who  has  been  piddng  oakum  is  in  want  of  air 
and  exercise,  he  may  go  sndtake  awalk,  pro- 
vided his  walking  hour  be  come,  and  that  no 
other  use  be  made  of  it.  And  mind,  sir,  that  a 
man  of  the  wheel-walking  cast  be  not  turned 


*  Howard  on  Lasarettos,  p.  147.— I  beg  the 
lailoT's  pardon :  what  is  above  was  from  memory : 
his  contrivance  was  the  setting  them  to  saw  wood 
with  a  blunt  saw,  made  blunt  on  purpose.  The 
reoioveis  of  mounts  were  a  committee  of  jnstioes. 
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over  to  oakum-pickiiig  —  althougli  all  the 
wheels  should  be  engaged,  or  although  there 
should  be  a  demand  more  than  can  be  supplied, 
for  the  oakum,  and  none  for  the  labour  of  the 
wheel.  For  know,  sir.  that  we  are  in  Hindo- 
Stan  —  Bramah  has  spoken — the  castes  must 
not  be  confounded." 

**  Imagination  !  imagination !  —  as  if  there 
were  a  magistrate  in  the  kingdom  that  could 
hold  such  language."  O  yes,  many :  patience, 
and  we  shall  see.  Meantime,  does  not  the 
act  say  all  this?  What  does  it  say  then  ? 
What  is  the  object  of  the  clause,  or  what  the 
use  of  it? 

What  is  at  the  bottom  of  this  predilection 
for  hard  labour  ?  Sound.  The  labour  is  made 
hard,  that  it  may  be  called  hard ;  and  it  is 
caUed  hard,  that  it  may  be  frightful,  for  fear 
men  should  fiiU  in  love  with  it.  Hard  labour 

■  was  the  original  object.  The  error  is  no  new 
one :  sentences  of  commitment  to  hard  labour 
are  as  frequent  in  our  penal  code  as  the  exe- 
cution of  them  has  been  rare.  It  is  no  pe- 
culiar one :  it  is  to  be  found  upon  the  continent 
as  well  as  here.  Dutch  raep-house — Flemish 
maieon  deforce — everything  impressed  the 
mind  with*  the  idea  of  hard  labour.  House  of 
hard  labour  was  accordingly  the  original  name. 
House  of  hard  labour^  it  was  suggested  by 
somebody,  is  a  name  by  which  no  house  will 
ever  be  called,  and  the  well-imagined  word 
penUeiUiary-house  was  put  in  its  stead.  But 
though  the  name  was  lidd  aside,  the  impres- 
doa  which  had  suggested  that  name  remained 
in  force. 

}  ~  The  policy  of  thus  giving  a  bad  name  to 
industry,  the  parent  of  wealth  and  popuktion, 
and  setting  it  up  as  a  scarecrow  to  frighten 
criminals  with,  is  what  I  must  confess  I  can- 
not enter  into  the  spirit  of.  I  can  see  no  use 
in  making  it  either  odious  or  infiunous.  I  see 
little  danger  of  a  man's  liking  work  of  any 
kind  too  well ;  nor  if  by  mischance  it  should 
fiul  of  providing  him  in  suffering  enough,  do 
I  see  the  smallest  difficulty  of  adding  to  the 
hardness  of  his  lot,  and  that  without  any  ad- 
dition to  the  hardness  of  his  labour.  Do  we 
want  a  bugbear  ?  Poor  indeed  must  be  our  in- 
vention^  if  we  can  &id  nothing  that  will  serve 
but  industry  ?  Is  coarse  diet  nothing  ?  is  con- 
finement— is  loss  of  liberty  in  every  shape — ^ 
nothing  ?  To  me  it  would  seem  but  so  much 
the  beUer,  if  a  man  could  be  taught  to  love 

r  labour,  instead  of  being  tangfat  to  loath  it 
Occupation,  instead  of  fhe  prisoners'  scourge, 
should  be  called^  and  should  be  made  as  much 

J,«s  posable,  a  cordial  to  him.  It  is  in  itself 
sweety  ia  comparison  of  forced  idleness ;  and 
the  produce  of  it  will  give  it  a  double  savour. 
The  mere  exertion,  the  mere  naked  energy* 

is  amusement,  where  looser  ones  are  not  to 
be  found.  Take  it  in  either  point  of  view, 
industry  is  a  blessing:  why  paint  it  as  a  curse?* 

*  The  Chevalier  Psulet**  views  on  this  head 


Hard  labour?  labour  harder  than  ordinary, ' 
in  a  prison  ?  Not  only  it  has  no  business  there, 
but  a  prison  is  the  only  place  in  which  it  ia 
not  to  be  had.  Is  it  exertion  that  you  want? 
violent  exertion  ?  Reward,  not  punishment,j 
is  the  office  you  must  apply  to.  Compulsion 
and  slavery  must,  in  a  race  lUce  this,  be  ever 
an  unequal  match  for  encouragement  and  li- 
berty ;  and  the  rougher  the  ground,  the  noore 
unequal.  By  what  contrivance  could  any  man 
be  made  to  do  in  a  jail,  the  work  that  any 
common  coal-heaver  will  do  when  at  laiige  ? 
By  what  compulsion  could  a  porter  be  niade 
to  carry  the  burthen  which  he  would  carry 
with  pleasure  for  half  a  crown  ?  He  would 
pretend  to  sink  under  it :  and  how  could  you 
detect  him  ?  Perhaps  he  would  sink  under  it 
— so  much  does  the  body  depend  upon  the 
mind.  By  what  threats  could  you  make  a 
man  walk  four  hundred  miles,  as  Powell  did, 
in  six  days  ?  Give  up,  then,  the  passion  for 
penitentiary  hard  labour,  and,  among  employ- 
ments not  unhealthy,  put  up  with  whatever 
is  most  productive. 

It  is  to  this  grim  phantom  of  hard  labour 
that  economy,  however,  is  sacrificed  in  athoo- 
saiid  shapes.  Trades  fixed,  though  they  should 
be  losing  ones :  working-hours — hal^  as  we 
shall  see,  struck  off  at  one  stroke ;  then  a 
considerable  share  of  the  remaining  pittance ; 
then  again  a  double  share :  laborious  employ- 
ments prescribed,  to  the  exclusion  of  seden- 
tary ones ;  employments  which  demand  much 
food,  to  the  exduaiott  of  those  which  require 
but  little :  and  after  aU  these  sacrifices,  and 
all  this  regulation,  more  regulation  added, 
by  which  it  is  made  impossible,  as  we  shall 
see,  to  have  hard  labour  as  hard  here  as  else- 
where. 

As  to  the  general  complexion  of  the  em- 
ployment, the  act,  as  we  have  seen,  is  pe- 
remptory: as  to  the  particular  species,  it 
contents  itself  with  recommendation.  But 
even  recommendation  had  much  better  have 
been  let  alone.  Bad  or  good,  a  recommen- 
dation in  such  a  matter  has  no  business  in  a  ^ 
law:  bad,  it  is  pernicious;  good,  it  is  un- 
necessary. Is  an  act  of  parliament  a  place  to 
say  to  a  man,  **  Sir,  here  is  a  trade  whidi 
will  answer  your  purpose  ?" 

Good  when  given,  it  will  be  bad  soon  after. 
Two  things,  and  two  things  only — a  secret 
and  a  monopoly — can  give  to  any  sort  of  trade 
a  permanent  superiority  of  advantage.  Bad  ? 
it  is  positively  pernicious  —  it  is  not  simply  .         . 


suit  better,  I  must  oontess,  with  mine.  In  his 
establishment,  a  capital  aitide  in  the  penal  list 
is  the  imnishment  of  forced  idleness ;  and  with- 
out dividing  his  boys  for  the  purpose  into  two 
classes  and  three  dasses,  or  plagumg  his  mana- 
gers  widi  gofemmg  committees,  he  oontrivea 
to  render  it  sufficiently  unoomfbruble.  See  aa 
interesting  aoooant  of  the  establishment  of  thas 

us  and  intelligent  philsnthiopist  in  the 

itory,VolL^ 
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useleis.  Recommendation  fiiUing  from  such 
a  height  acquires  force,  and  has  the  effect  of 
a  command.  -  We  shall  see  it  has.  Unfortu- 
nately, the  recommendations  given  here  are 
not  mdy  had  in  the  details,  but  bad  in  princi- 
ple :  bad  in  principle,  by  assuming  that  human 
force,  when  separated  from  human  reason,  is 
capable  of  being  made  use  of  to  advantage ; 
bad  in  detail,  by  exhibiting  among  the  modes 
of  giving  application  to  human  force,  some 
that  are  peculiarly  disadvantageous. 

In  the  first  place,  bad  in  principle.  There 
are  two  modes  of  applying  human  labour : 
one  is  where  the  task  of  generating  the  force 
and  that  of  giving  direction  to  it,  are  the 
work  of  the  same  man ;  as  in  common  saw- 
ing performed  by  hand,  or  turning  in  a  foot 
lathe :  the  other  is,  where  the  task  of  pro- 
duction is  performed  by  one  man,  and  that  of 
direction  by  another ;  as  in  a  turning  lathe 
tamed  by  a  detached  wheel.  In  the  latter 
way,  human  labour,  when  employed  for  the 
mere  purpose  of  labour,  can  never  be  em- 
ployed to  advantage  upon  a  large  scale.  Why? 
because,  not  to  mention  wind,  water,  and 
steam,  there  are  always  animals  to  be  found, 
any  one  of  which  may  be  made  to  generate 
more  force  than  many  men,  without  costing 
so  much  to  keep  as  one.  If,  then,  all  the 
brute  force  you  want  is  no  more  than  what 
a  single  man  is  enough  to  generate,  human 
labour  may  so  fiur  be  employed  in  that  way 
to  advantage ;  for  you  cannot  have  a  beast 
to  work  without  employing  a  human  creature, 
a  boy  at  least,  to  keep  it  to  its  work.*  But 
if  the  quantity  of  force  you  want  is  anything 


*  The  instance  of  a  turntjni  dog  is  an  excep- 
tion: bnt  the  force  that  can  be  generated  in  that 
way  is  but  small,  and  that  for  no  long  continu- 


Could  an  elephant  be  made  to  tread  in  a  wheel 
in  the  same  manner  ?  If  he  could,  here  would 
be  a  source  of  mechanical  power  not  to  be  des- 
pised in  Hlndostan :  whether  it  could  ever  be 
worth  while  in  an  economical  view  to  keep  an 
animal  of  this  sort  merely  for  that  purpose,  is 
another  consideration.  But  wherever  elephants 
are  kept  already,  either  for  military  puiposes  or 
for  show,  their  labour,  could  it  be  employed  in 
this  way  at  all,  might  be  emploved  to  very  con- 
siderable advantage.  If,  at  twice  or  thrice,  an 
elephant  oonld  be  made  to  walk  in  this  way  to 
the  amount  of  six  hours  in  a  day,  three  elephants 
lelieving  one  another  would  keep  up  a  fund  of 
motion  that  would  last  18  hours  out  of  the  24, 
wbich  is  more  than  the  usual  number  of  working 
hours  in  a  day:  four  elephants  would  keep  up 
a  perpftual  modon.  Speaking  ftom  the  mo- 
ment (for  reflection  ana  research  on  such  an 
occasion  will  hardly  be  expected^  there  are  few 
wind-mills  or  water.mills,  I  should  sunpose,  that 
occupy  so  great  a  force.  In  a  whecu  of  a  siie 
sufficient  to  admit  an  animal  of  this  bulk,  the 
acdlvity  would  be  very  gradual;  and  the  height 
would  be  such  as  would  admit  of  a  rider,  if 
oeceasary,  without  difficulty.  The  form  as  well 
as  manners  of  the  animal  seem  to  render  it  at 
least  as  fit  for  this  sort  of  service  as  a  turnspit 
Vol.  IV. 


above  what  one  man  can  generate  and  keep 
up  for  a  sufllicient  length  of  time,  to  employ 
human  force  in  that  brute  way,  can  never 
answer :  an  old  blind  horse,  an  ox,  perhaps 
even  an  ass,  will  turn  is  wheel,  a  little  boy 
^ill  serve  for  driving,  and  the  keep  of  beast 
and  boy  together  will  perhaps  not  exceed  the 
keep  of  one  man,  certainly  not  equal  that  of 
two.  t 

The  elementary  primum-mobileBf  wind,  wa- 
ter,  steam,  wherever  they  can  be  applied,  are 
applied,  as  being  cheaper,  in  preference  even 
to  the  animal :  still  cheaper  of  course  they 
must  be  than  that  which  consists  of  human 
labour,  t 

**  But  do  not  you  yourself  make  this  use  of 
human  labour  ?  do  not  you  employ  in  this 
\vay,  not  one,  not  two  of  your  prisoners,  but 
the  whole  number  ?'*  Yes ;  that  I  do :  but 
why  ?  because  I  get  it  for  nothing ;  which  is 
still  less  than  what  the  boy  and  the  ass  would 
cost  me.     I  can  undersell  the  broom-maker. 


dog ;  much  more  so  than  any  of  the  common 
beasts  of  draught:  though  even  these,  could 
they  be  made  to  work  at  all  in  this  way,  might 
perhaps  in  this  way  be  worked  to  more  advan- 
tage, than  by  drawmg. 

Where  they  are  kept  for  military  purposes, 
the  profit  that  might  thus  be  made  of  tiieir  la- 
bour in  time  of  peace  mi^ht  thus  pay  for  the 
heavy  expense  of  their  maintenance  in  time  of 
actual  service.  Even  where  they  are  kept  merely 
for  state,  reasons  for  employing  them  in  this 
manner  would  not  be  wanting.  It  would  be  a 
means  of  preserving  their  health,  which  other- 
wise may  oe  soon  destroyed,  and  the  life  of  the 
animal  cut  short  for  want  of  exercise.  Several 
animals  of  this  son  have  been  imported  into  this 
country  in  the  course  of  the  present  rdgn.  Two 
at  a  time  I  remember  seeing  at  the  Oueen*s 
house.  The  uncomfortable  state  in  which  they 
were  kept,  debarred  from  all  exercise,  and  con. 
fined  to  a  small  stable,  where  they  had  scarcely 
room  to  turn,  or  even  stand  at  their  ease,  soon 

E roved  fatal  to  these  noble  quadrupeds,  whose 
ves  nature  had  designed  to  emulate  in  uuration 
those  of  the  first  patriarchs  among  men. 

•f  Nor  yet  can  it  answer  to  employ  a  man  for 
generating  force,  but  upon  the  supposition  that 
the  whole  quantity  of  the  commodity  capable  of 
finding  a  market  is  no  more  than  what  tne  brute 
fbrce  generated  by  two  men  is  able  to  produce. 
Suppose  it  equal  to  the  force  of  three  men,  one 
man  to  give  direction  to  the  force,  with  a  beast, 
and  a  boy  to  drive  it,  could  afford  the  commodity 
ao  much  cheaper  as  to  break  the  other  two,  with 
their  respective  directing  partners. 

X  In  the  economv  or  mechanical  operations, 
one  of  the  most  fertile  sources  of  improvement  is 
the  separating  the  art  of  giving  direction  to  force, 
from  the  labour  of  venerating  it  Great  is  the 
advantage  that  may  oe  made  in  this  way,  even 
where  tms  latter  operation  is  left  to  man :  much 
greater  of  course  where  it  is  turned  over-tomore 
proper  agents.  A  single  man,  or  in  many  in- 
stances a  single  child,  and  that  a  very  young 
one,  may  find  direction  for  a  very  powerful  ma- 
chine, or  a  very  numerous  assemolage  of  less 
powerful  ones :  instance— the  spinning-machines, 
and  the  various  other  engines  employed  in  the 
manufactories  of  the  different  sorts  or  cloths. 
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who  gtole  the  sticks:  I  steal  my  brooms 
ready  made.  The  labour  I  employ  in  this 
way,  I  steal  the  whole  of  it  from  idleness. 
The  same  labour  does  the  business  of  health 
and  economy  at  the  same  time.  My  prisoners, 
if  they  did  not  walk  in  a  wheel,  must,  like 
other  prisoners,  walk  out  of  a  wheel :  and, 
in  the  latter  case,  the  same  degree  of  exer- 
cise would  require  more  time  spent  in  walk- 
ing, than  in  the  former. 

Inexpediency  in  detail  is  another  property 
of  these  imperious  recommendations.  For  in- 
stances of  laborious  employments,  eight  sorts 
of  operations  are  promiscuously  brought  to- 
gether :  **  Treading  in  a  wheel,  or  drawing  in 
a  capstem  for  turning  a  mill  or  other  engine, 
sawing  stone,  polishing  marble,  beating  hemp, 
rasping  logwood,  chopping  rags,  and  making 
cordage." 

What  are  we  to  understand  from  this  he- 
terogeneous spedfrcation  ?  In  the  two  first 
instances,  the  only  thing  mentioned  is  the 
mode  of  generating  the  force :  in  the  other 
six,  the  direction  to  be  given  to  it,  the  ap- 
plication to  be  made  of  it.  Is  it  that  the 
force  geujerated,  as  in  the  two  first  instances, 
is  meant  to  be  applied  to  produce  the  ef- 
fects respectively  specified  in  the  other  six  ? 
Hardly.  Sawing  stone  and  polishing  marble, 
I  am  assured,  are  operations  that  have  never 
yet  been  performed  any  otherwise  than  bg 
hand.  Beating  hemp  and  rasping  logwood 
are  performed  thriftily  by  wind  and  water ; 
unthriftily  here  and  there  perhaps  by  hand : 
hemp-beating,  especially,  so  unthriftily  as  to 
be  banished  from  all  free  manufactories,  and 
confined  to  prisons,  where  its  sole  use  is,  like 
that  of  the  blunt  saw,  to  plague  those  who 
work  with  it.  Chopping  rags  is  performed, 
at  all  paper-mills  I  ever  saw  or  heard  of,  by 
the  force  of  that  element,  an  abundant  sup- 
ply of  which  is  essential  to  the  manufacture. 
Was  a  business  like  this  ever  performed  by 
a  mill  or  other  engine  moved  by  a  waUdng- 
wfaeel  or  capstem  ?  I  must  have  good  proof 
of  it  before  I  believe  it.  My  conclusion  is, 
that  in  the  recommendation  of  the  wheel  and 
the  capstem  '*  for  turning  a  mill  or  other  en- 
gine," the  views  of  the  legislator  had  not  got 
the  length  of  pitching  upon  any  particular 
sort  of  work  to  be  performed  by  the  mill  or 
other  engine — that  the  operations  mentioned 
immediately  afterwards  were  not  meant  as 
instances  of  work  to  be  performed  by  such 
means ;  but  that  the  intention  was,  that  they 
should  aU  of  them  be  performed  by  hand.  If 
so,  two  different  misrecommendations  are 
enveloped  in  this  one  clause.  One  is,  the 
emplojong  of  human  labour  for  the  generation 
of  bmte  force,  in  preference  to  the  elemen- 
tary and  other  irrational  agents :  the  other 
is,  the  performing  by  hand  a  variety  of  ope- 
rations, not  only  to  the  neglect  of  the  most 
adTitttageous  metltods  of  employing  machi- 


nery, but  to  the  neglect  of  those  very  methods 
which  itself  has  been  pointing  out. 

As  to  the  making  of  cordi^,  the  ineligi- 
bility of  such  an  employment  for  such  a  plue 
has  been  pretty  fully  shown  above.*  Im- 
mense space — that  space  inclosed  at  an  im- 
mense expense,  which,  be  it  ever  so  immense, 
will  hardly  be  sufficient— and  aU  this  to  carry 
on  a  manufiictory  of  implements  of  escape. 

The  strangest  recommendation  is  that 
which  is  intimated  by  the  placing  the  labour 
of  the  wheel  and  that  of  the  capstem  on  the 
same  line,  as  if  indifferently  applio^le  to  th» 
same  purposes.  The  first  is  of  all  the  knowa 
modes  of  generating  pure  force  by  human  ex- 
ertion the  most  advantageous :  the  other,  un- 
less in  very  particular  circumstances,  perhaps 
the  least  so.  In  the  place  in  question,  these 
circumstances  are  never  to  be  found.  Com- 
pared with  a  perpendicular  wheel,  the  sort  of 
horizontal  wheel  called  a  capstem  would,  in 
such  a  place,  be  a  miserable  contrivance.  The 
most  painful  and  intolerable  muscular  oon^ 
traction  wUl  not  produce,  in  the  latter  way,  a 
quantity  of  force  approaching  to  that  which  is 
produced  by  the  successive  appUcation  of  the 
weight  of  tiie  body  in  the  mere  act  of  walking 
in  the  other.  The  capstern-heaver  would  be 
dead  before  the  wheel-walker  felt  the  sensa- 
tion of  &tigue.f  The  advantage  of  that  hori- 
zontal wheel  is,  that  you  can  put  more  men  by 
faa  to  it  than  you  can  put  to  the  perpendicular 
one :  you  can  lengthen  the  levers ;  you  can 
multiply  them  to  a  great  degree ;  you  could 
even  put  story  of  them  over  story.  Hence 
it  is  of  use  where,  having  plenty  of  men,  who 
if  not  employed  in  this  way  could  not  be  em- 
ployed at  all,  you  want  now  and  then  a  heavy 
lot  of  work  done  in  a  short  time.  Such  is 
the  case  in  seamanship.  Accordingly,  in  sea- 
manship the  capstem  is  made  use  of  with 
great  advantage — in  heaving  anchors  out,  in 
raising  them,  and  so  forth;  and  I  question 
whether  there  be  another  instance.  ^     Since 


*  Part  I.  Section  20. 

-h  According  to  Desaguliets,  Ae  force  which 
a  man  can  exert  in  towing  is  upon  an  average 
equal  to  no  more  than  2711^ ;  that  is,  a  force  that 
would  serve  to  raise  a  weight  to  that  amount; 
for  instance  so  much  water  out  of  a  well.  But 
'^  drawing  in  a  capstem'*  is  towing.  Accotdlngr 
to  the  same  philosopher,  1401b8.  may  be  rec- 
koned the  average  weight  of  a  man :  with  this 
whole  force  a  man  acts,  when  walking  in  awheeL 
The  principle  of  the  indking-wheel  is  therefore 
more  than  5  times  as  advantageous  as  that  of  the 
capstem. 

±  Am  Iright?  I  think  I  have  tiaced  the  error 
to  Its  source.  On  board  the  ballast  lighters,  the 
capstem  was  employed  to  raise  gravd;  fbr  the 
captain  was  a  seaman.  Now  as  anchon  are  raised 
in  that  manner,  why  not  gravel  ?  On  board  the 
ballast-lighters,  gravel  is  raised  upon  the  capstem 
nrinciple;  and  that  surely  is  hard  labour.  But 
hard  labour  is  the  very  thing  we  want,  and  there 
it  is  for  us. 
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the  vrorld  began,  I  do  believe  it  has  never  been 
employed  to  keep  up  a  constant  force. 

Even  kying  profit  out  of  the  question,  as 
the  authors  of  the  penitentiary  act  do,  and 
setting  up  labour  as  its  own  end  without  look- 
nig  for  any  thing  beyond  it,  we  shall  find  the 
lesson  equally  pregnant  with  delusion.  Even 
in  this  point  of  view,  nothing  can  be  more 
opposite  than  the  labour  of  the  capstern  and 
that  of  the  wheel.  Wheel-work  is  open  to 
abuse  on  neither  side :  capstern^ work,  on  both 
sides.*  Laxiness  on  the  part  of  the  work- 
man, n^ligence  or  partiality  on  the  part  of 
the  inspector,  may  reduce  the  exertion  to 
nothing :  tyranny  may  screw  it  up  to  a  pitch 
filial  to  life. 

Kor  is  wheel-work  less  happily  adapted  to 
the  purposes  of  economy  in  other  points  of 
view.  Knowing  by  trial  the  quantity  of  force 
neceasary  for  giving  motion  to  your  wheel, 
you  can  provide  for  the  keeping  up  of  that 
force  with  the  utmost  certainty:  you  can 
know  before-hand  what  each  man  can  and 
will  do,  as  well  as  afterwards  whether  he  has 
or  haa  not  done  it.  In  this  way,  as  no  man 
can  cheat  you,  nor  is  the  quantity  of  work 
dependent  at  all  upon  good- will,  slave's  work 
is  worth  as  much  as  fireeman's  work,  neither 
being  capable  of  doing  more  nor  better  than 
the  other  in  the  same  tiroe.f 


*  Whed-work  is  mere  foot  exercise :  capstern 
work  is  arm  exercise.  In  the  former,  the  effect  is 
the  innnediate  result  of  muscular  exertion,  and 
proportioned  co  that  exertion,  be  it  ever  so  ffreat 
or  ever  so  little :  in  tfie  latter,  it  is  the  resiut  of 
mere  weight— the  weight  of  the  body  successively 
applied  to  thedififerent  parts  of  the  circumfereoce 
<n  a  wheel;  and  so  lone  as  the  same  pace  is  kept 
up,  that  weight,  as  well  as  the  exertion  by  which 
it  is  applied,  is  invariably  the  same. 

In  the  wheel-work,  if  there  were  twenty  men 
in  a  wheel,  you  would  know  exactly  what  each 
man*8  exertion  was,  and  what  the  share  it  had  in 
the  production  of  the  common  effect:  in  the 
capstcm-woric,  thoug:h  there  were  but  two  men, 
you  could  not  ascertain  either  man*8  share. 

-f>  Could  not  a  man  cheat,  it  may  be  said,  by 
setting  his  foot  down  on  the  same  spot  nom 
whidi  he  took  it  up,  or  even  backwarcl  instead 
of  forward?  I  should  doubt  it:  and  if  it  were 
feasible,  an  effectual  remedy  might  be  found. 
Even  in  a  single  wheel  (I  mean  a  wheel  with  a 
single  man  in  it)  the  impetus  already  acquired 
by  a  few  turns  would  male  it  much  easier  to  a 
man  togoon,  than  tostep  backward,  or  in  the  same 

8 lace:  much  more  in  a  double  wheel,  especially 
f  the  deceit  were  practised  bv  one  alone  with- 
out the  concurrence  of  the  otner.  In  the  only 
walking  wheel  I  ever  saw  (which  was  made  for 
a  carria^  to  go  without  horses)  there  were  steps 
in  the  inside  for  the  convenience  of  treading. 
These  would  serve  likewise  to  render  deceit  more 
difficult  as  well  as  to  maintain  regularity  in  the 
pace,  ^ut  deceit  might  at  any  rate  be  prevented, 
especially  with  the  help  of  these  treadinff.boaids, 
by  pescribing  the  number  of  stcnn  to  be  taken 
within  s  oertam  time:  a  small  index-wheel  con- 
nected  with  the  main  wheel,  as  in  the  instrument 


The  regulation  about  hours  strikes  me,  I  I 
must  conKss,  as  a  most  extraordinary  one.  f 
Working-hours,  never  more  than  ten  out  of 
the  four-and-twenty ;  and,  for  a  quarter  of 
the  year,  not  more  than  eighty:  eight  for  three 
months,  nine  for  two  months  more,  and  ten 
for  the  other  seven.     For  greater  certainty, 
a  curfew  clause  :  aQ  lights  and  fires  out  be- 
fore nine.     Of  the  quantity  of  labour  that 
might  be  had,  more  than  fivepartsoutj^f  15 
in  point  of  time^B^  we  shau  3ee,'fthrown  j 
away,  for  the  sake  of  getting  the  other  nine  | 
or  ten  of  a  hard  sort :  and  all  the  while,  by  > 
this  very  limitation  in  point  of  time,  matters 
so  arranged,  that  it  shall  be  not  only  difficult 
on  other  accounts  to  have  the  labour  as  hard 
here  as  elsewhere,  but  upon  this  account  im- 
possible.—  This  an  act  for  the  promotion  of 
hard  labour !    Say  rather  for  the  prevention 
of  it. 

What  a  lesson  to  the  country !  That  little 
more  than  half  the  labour  the  honest  poor, 
the  industrious  tradesman,  are  forced  to  go 
through  in  order  to  live,  is  a  lot  too  hard  for 
felons !  What  is  the  tendency,  not  to  say  the 
fruit,  of  all  this  hard  labour  so  unhappily  be- 
stowed in  the  field  of  legislation  ?  to  render  | 
hard  labour  impossible  in  the  place  it  is  sped-  1 
ally  destined  for,  and  odious  everywhere  else.  3 

In  one  circumstance  of  it,  the  regulation  is 
a  perfect  riddle  to  me: — most  work  when 
the  weather  b  hottest.  That  the  number  of 
working-hours  should  be  made,  variable  ac- 
cording to  the  heat  of  the  weather,  how  little 
necessary  soever  as  we  have  seen,  was,  how- 
ever, natural  enongh  ;  but  the  principle  by 
which  the  variation  is  determined  seems  a 
perfect  paradox.  When  was  the  number  to 
be  the  greatest? — when  the  season  was  hot- 


caUeil  a  wty^wuer  for  measuring  ground,  would 
serve  to  show  with  the  utmost  exactness  how  far 
the  ii\junction  had  been  observed. 

In  some  instances,  the  quantity  of  the  effect 
produced  miffht  be  made  to  show  the  number 
of  turns  that  had  been  given  to  the  wheel :  for 
example  in  raising  water,  the  quantity  of  water 
that  haa  been  raised.  But  this  depends  upon 
the  nature  of  the  work,  and  the  instances  in 
which  it  would  hold  good  are  comnaradvely  but 
few.  The  index-wheel  (which  or  course  must 
be  situated  in  such  a  manner  as  to  be  out  of  the 
reach  of  having  its  indications  falsified  by  the 
labourers  in  the  wheel)  is  therefore  the  prefer- 
able resource. 

To  keep  the  force  thus  gained  to  an  equality, 
in  any  operation  in  regain  to  which  the  differ, 
ence  m  point  of  weight  between  man  and  man 
were  liable  to  produce  occasional  deficiencies, 
those  whose  natural  weight  was  under  the  mark 
might  carry  artificial  weight  in  proportion :  and 
if  with  this  addition  the  exercise  were  too  much 
for  any  one,  a  proportionable  abatement  might 
be  made  to  him  in  the  article  of  time,  Wei^t 
might  thus  be  carried,  not,  as  in  the  equestrian 
phrase  for  inchesy  but  for  lightness  and  for 
strength. 

t  See  Section  Dittrilmtion  of  Time. 
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test — in  the  height  of  summer:  when  the 
least  ?  when  the  season  was  coldest — in  the 
depth  of  winter :  in  the  temperate  months, 
it  was  to  take  a  middle  course.  What  can 
have  been  the  object  here  ?  In  a  clause  in 
which  the  quantity  of  labour  was  directly  and 
professedly  limited  and  reduced,  one  should 
have  thought,  it  had  been  lenity  and  indul- 
gence. But  where  is  the  indulgence  of  work- 
ing a  man  hardest  when  he  is  hottest,  and 
giving  him  least  work  when  work  would  be  a 
blessing  to  him,  to  keep  him  from  the  cold? 

Even  the  propriety  of  marking  the  tempe- 
rature in  this  imperfect  and  indirect  way  by 
the  season,  instead  of  the  perfect  and  direct 
way,  would  itself  be  questionable.  For  observe 
the  consequence :  work  is  to  be  lessened  (or, 
as  this  clause  will  have  it,  increased)  upon  the 
supposition  of  its  being  sultry,  when  perhaps 
it  is  below  temperate :  work  is  to  be  increased 
(or,  as  this  clause  will  have  it,  diminished) 
upon  the  supposition  of  its  being  hard  wea- 
ther, when  perhaps  it  is  above  temperate. 
Whether  the  thermometer  is  between  20  and 
40,  or  between  50  and  60,  or  oetween  60  and 
80,  is  a  fact  just  as  easy  to  ascertain  as  whe- 
ther it  be  January,  April,  or  August.  If  the 
idea  of  regulating  work  by  temperature  is  not 
ridiculous,  it  is  not  accuracy  that  will  render 
it  so.  If  heat  and  cold  are  to  be  measured, 
it  is  surely  as  well  to  do  it  by  a  right  stand- 
ard as  by  a  Mrrong  one. 

But  we  have  already  seen  that  it  is  quality  ^ 
only,  and  not  quantity  of  work,  that  ought 
to^  be  inffuenced  by  temperature ;  and  that 
neither  the  one  nor  the  other  ought  to  be 
regulated  by  law.  "^ 

Eight  then,  and  no  more,  is  the  greatest 
number  of  hours  during  which,  in  the  cold 
season,  any  sort  of  work,  sedentary  or  labo- 
rious, is  in  this  establishment  for  hard  labour 
to  be  carried  on :  so  at  least  says  section  34. 
True  it  is,  that  by  section  45,  a  possibility  is 
created  of  a  prisoner*s  working  at  additional 
hours  over  and  above  those  which  have  been 
mentioned.  A  possibility?  Yes;  and  that 
is  quite  enough  to  say  of  it.  A  special  per- 
mission  must  be  given  by  the  committee  :  it 
is  to  be  given  only  "  to  the  most  diligent  and 
meritorious  ;'*  only  "  in  the  way  of  reward 
or  encouragement" — they  may  choose  whe- 
ther they  will  give  it  in  this  shape,  or  in  that 
of  an  allowance  of  a  part  of  the  earnings  of 
the  stated  hours :  it  is  to  be  only  **  during 
the  intervals  of  the  stated  labour;"  not  there- 
fore  in  any  interval  between  a  time  of  labour 
and  any  other  time,  such  as  that  of  rest  or 
meals  :  all  "  working  tools,  implements,  and 
materials" that  "  will  admit  of  daily  re- 
moval," are,  by  section  84,  to  be  **  removed" 
when  the  "  hours  of  work  are  passed,  to 
places  proper  for  their  safe  custody,  there  to 
be  kept  till  the  hour  of  labour  shall  return ;" 
and  by  section  40,  "  the  doors  of  all  the  lodg- 


ing-rooms are  to  be  locked  (with  the  prison- 
ers, I  suppose,  in  them,)  and  aU  lights  there- 
in extinguished,  after  the  hour  of  nine." 

A  possibility  (did  I  say?)  of  extra  work? 
Yes ;  and  what  is  there  more  ?  The  governor, 
on  whom  it  so  unavoidably  depends,  has  mo- 
tives given  him  for  thwardng  it,  and  none  for 
forwarding  it :  none  for  forwarding  it,  since 
the  earnings  at  these  extra-hours  are  to  go 
entire  to  the  prisoner- workmen — no  part  of 
them  to  him.  But  of  the  labour  of  the  stated 
hours,  a  great  part,  if  not  the  whole,  is  to  go 
to  him.  [§20.]  Of  the  hard  work,  which  is 
the  only  sort  the  act  allows  of  where  hard 
work  can  be  got,  so  much  as  can  be  got  within 
the  compass  of  the  stated  hours,  he  will  there- 
fore be  sure  to  get  from  them :  but  of  the 
only  two  species  of  labour  which  the  act  ex- 
hibits at  the  head  of  the  list  of  specimens  and 
patterns  (treading  in  a  wheel,  and  heaving  at 
a  capstern,)  there  is  not  one  which  it  would 
be  possible  for  a  taskmaster  to  compel  the 
continuance  of,  so  much  as  during  eight  hours 
of  the  twenty-four,  the  smallest  of  the  num- 
bers of  stated  hours  prescribed.  Judge,  then, 
whether  he  will  give  up  any  of  that  time  which 
is  his,  in  order  to  make  them  a  present  of  it.* 

Another  anticlimax  not  less  extraordinary 
is  yet  behind :  labour  made  less  and  less,  ac- 
cording to  length  of  standing.  When  a  man 
has  served  a  third  of  his  time,  so  much  is  to 
be  struck  off  from  his  work;f  when  two 
thirds,  so  much  more.  Less  and  less  of  it 
there  is  thus  to  be,  the  more  valuable  it  it 
become  to  everybody,  the  easier  it  sits  upon 
himself,  and  the  nearer  he  is  arrived  to  the 
period  when  he  will  have  that  and  nothing 
else  to  depend  upon  for  his  subsistence.  X 


*  What,  then,  does  this  clause  amount  to  r  anj- 
thinf^  or  nothing  ?  Shall  we  ask  the  01ouce:ster 
magistrates  ?  Their  decision  is  in  the  negative. 
Punctual  copyists  of  the  other  prov^ions  of  the 
act,  they  have  passed  this  by  without  notice. 

t  '^  From  his  confinement  and  labour,"  aaya 
theact(§38.j 

t  "  The  offenders shall  be  divided  into 

three  classes;  which  shall  be  called  the^frft,  «e- 
cond,  and  third  class;  for  which  purpose  the  time 
for  which  such  offenders  shall  severally  be  com- 
mitted shall  be  divided  into  three  equal  parts  ; 
and  during  the  first  part  of  the  time  of  the  im- 
prisonment of  every  such  offender,  he  or  she 
shall  be  ranked  in  the  first  class,  and  during  the 
second  part  of  such  time,  he  or  she  shafi  be 
ranked  in  the  second  dass,  and  during  the  third 
and  last  part  of  such  time,  he  or  she  shall  be 
ranked  in  the  third  class:  and  the  confinement 
and  labour  of  such  offenders  as  shall  from  time 
to  time  be  ranked  in  the  first  dan,  shall  be  mcMt 
strict  and  severe,  and  the  confinement  and  labour 
of  the  offenders  rankedm  the  second  class,  shall 
be  more  moderate  and  the  confinement  and  la- 
bour of  those  ranked  in  the  third  daai,  shall  be 
still  more  relaxed;  which  several  degrees  of  ooo- 
finement  and  labour,  so  to  be  affixed  to  each  dass, 
shall  from  time  to  time  be  settled  by  the  commit- 
tee, by  orders  of  regulation  to  be  appsovod  of  in 
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Wliat  it  at  the  bottom  of  all  this  contri- 
vance ?  —  possibly  the  principle  of  the  bhtnt 
taw :  when  prisoners  require  most  plaguing, 
most  labour  is  to  be  got  out  of  th^m ;  when 
less  plaguing  will  suffice,  the  superfluous  la- 
bour is  to  be  tossed  by,  as  being  of  no  further 
use.  While  their  work  is  troublesome  to 
them,  and  they  are  awkward  at  it,  and  it  is 
worth  but  little,  they  are  to  be  made  do  as 
much  of  it  as  they  can :  the  more  it  comes  to 
be  worth,  as  it  answers  in  a  less  degree  the 
purpose  €/i  plaguing  them,  Uie  less  of  it  there 
is  to  be. 

At  Westminster  school,  the  climax  of  in- 
struction takes,  if  it  is  not  much  altered 
within  these  thirty  years,  a  somewhat  diffe-  . 
rent  course.  Whatever  be  the  task,  thefl 
longer  a  boy  has  been  about  it,  the  greater  isl 
the  quantity  of  it  expected  from  him  in  al 
given  time.  Memory,  invention,  whatever 
be  the  fisunilty  concerned,  the  supposition  is, 
that  it  would  rather  be  improved  than  im- 
paired, fortified  than  debilitated,  by  use.  If 
ten  lines  are  to  be  got  by  heart  for  an  exer- 
cise in  the  second  form,  twenty  lines  are  to 
be  mastered  the  same  way  in  the  third.  If  a 
Greek  distich  is  to  be  construed  and  parseil 
in  the  fourth  form,  a  tetrastich  is  to  be  dis- 
cussed within  the  same  time  and  in  the  same 
manner  in  the  fifth.  The  supposition  there 
evidently  is,  that  learning  is  a  good  thing — 
that  the  more  a  boy  can  be  made  to  imbibe 
•of  it  the  better — and  that,  in  short,  he  could 
hardly  have  too  much.  That  any  proposition ' 
to  this  effect  was  hung  up  in  any  part  of  the 
school-room,  is  more  than  I  ever  heard.  But  if 
it  had  been,  it  could  not  have  been  more  tho- 
Tooghly  recognised,  nor  the  truth  of  it  more 
steadily  assumed  in  practice.  In  these  new 
invented  schools  of  penitence  and  industry, 
a  proposition  not  less  steadily  assumed  and 
implicitly  conformed  to  is,  that  industry,  that 
productive  labour,  b  a  bad  thing — that  it  is 
fit  only  for  punishment — that  an  honest  man 
cannot  have  too  little  of  it :  that  it  is  fit  only  for 
felons,  and  for  them  only  while  the  marks  of 
guOt  are  fresh  upon  their  heads — that  the  less 
of  it  a  roan  goes  through,  the  better  it  is  for 
him.  Accor£ngly,  the  object  of  this  clause  is 
to  wean  him  firom  it  by  degrees ;  regarding  it 
as  fit  not  for  ordinary  diet,  but  only  for  physic, 
the  dose  of  it  is  lessened,  in  proportion  as  the 
eflTect  with  a  view  to  which  it  was  first  ad- 
ministered, is  supposed  to  be  produced. 

For  my  part,  I  see  nothing  in  the  principle 
pursued  in  the  school  of  literature  that  should 
render  it  unfit  for  adoption  in  the  school  (Mf 
productive  industry  :  I  can  find  nothing  in  the 
design  of  either  institution  that  should  pre- 
vent its  reception  in  the  other.  But  were 
there  in  this  case  a  repugnancy  that  I  do  not 

manner  aforesaid^  but  so  as  not  to  defeat  or  elude 
the  special  provisions  made  and  appointed  by 
this  act." 


see,  so  that  aU  that  I  could  obtain  were  the 
option  of  giving  it  to  the  one  or  to  the  other 
as  I  chose,  I  must  confess  it  would  be  to  the 
more  humble  establishment  of  the  two  that  I 
should  be  disposed  to  give  the  preference.  It 
is  by  reading  Latin  and  Greek  that  we  learn 
to  read  Greek  and  Latin ;  but  it  is  by  digging, 
and  grinding,  and  weaving,  that  we  live. 

I  have  sometimes  thought  that,  considering 
the  light  in  which  the  matter  seems  to  have 
been  viewed,  industry  has  been  let  off  tole- 
rably cheap,  and  that  it  is  a  happiness  the 
divisions  in  this  newly-devised  school  of  in- 
dustry have  not  been  more  than  half  the  num- 
ber of  those  in  the  school  of  literature.  Had 
there  been  as  many  classes  at  Wandsworth  as 
there  are  forms  at  Westminster,  it  would  not 
be  easy  to  say  to  what  profundity  of  gentle- 
manly repose  the  anti-climax  might  have  been 
pushed.  As,  in  the  one  place,  the  seventh  form 
is  filled  with  the  few  whose  persevering  spirit 
enables  them  to  tug  at  Hebrew  roots ;  so,  to 
the  other,  none  should  be  admitted  whose 
oblivion  of  labour  had  not  learnt  to  shew  it- 
self at  their  finger's  ends,  as  in  China,  by  a 
seven-inch  length  of  nail. 

The  stock  of  relaxants  is  not  yet  exhausted. 
When  hours  after  hours  of  the  working-time 
have  been  struck  off,  for  fear  the  prisoners 
should  not  yet  be  idle  enough,  some  of  the 
best  of  them  are  to  be  picked  out,  their  work 
is  to  be  taken  altogether  out  of  their  hands, 
and  they  are  to  be  suffered  to  go  idling  about 
the  house.  By  a  separate  section  inserted 
for  the  purpose  (§  39,}  the  governor  is  em- 
powered "to  employ  at  his  discretion  any" 

"  who  shall  be  ranked  in  the  third  class, 

as  servants,  overseers,  or  assistants,  in  the 
management  of  the  works,  and  care  of  their 
fellow-prisoners,  instead  of  being  confined  to 
such  their  daily  labour  as  aforesaid." 

I  say  idling;  for  house-service,  in  compa- 
rison of  a  worlung  trade,  is  idleness :  super- 
intendence of  course,  still  greater  idleness. 
A  preceding  clause  (§  32)  took  them  from 
whatever  good  trades  they  had  been  bred  to, 
to  put  them  to  a  bad  trade,  contrived  for  pu- 
nishment and  nothing  else.  A  part  of  them 
are  now  to  be  taken  even  firom  that  bad  trade. 
By  the  time  their  term  is  out,  and  they  are 
to  be  turned  loose  again  upon  the  wide  world, 
they  are  to  have  unlearned  every  thing  that 
can  afford  them  the  smallest  prospect  of  a 
maintenance.  For  in  such  a  place  what  pos- 
sible provision  can  house-service  lead  to?  who 
will  take  house-servants  firom  such  a  housed 
House-service  requires  confidence :  character 
is  insisted  on.  Of  handicraft  trades,  most  re- 
quire very  little,  some  scarce  any. 

The  clause  calls  itself  an  enabling  clause. 
What  is  it?  Were  it  any  thing,  it  would  be 
a  restraining  one.  Servants — what  servants 
worth  speaking  of  can  really  be  wanted  in 
such  a  house  ?     Are  the  prisoners  to  be  too 
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proud,  or  has  the  act  made  them  too  busy,  to 
sweep  out  their  own  rooms  ?  Could  not  the 
task  of  keeping  clean  the  common  rooms 
(since  upon  this  plan  there  were  to  be  com- 
mon rooms)  be  performed  by  rotation  ?  does 
it  require  picked  men  to  do  it  ?  I  say  it  is 
in  effect  a  restraining  clause.  Supposing  no 
such  regulation,  such  sort  of  service,  what 
little  of  it  there  is  necessary,  would  have  been 
performed  on  one  or  other  of  two  plans :  — 
either  upon  the  rotation  plan,  every  one  doing 
a  small  share ;  or,  were  any  selection  made 
for  a  sort  of  service  requiring  no  sort  of  skill, 
it  would  be  of  such  as  were  awkwardest  at 
their  trades.  I  speak  of  a  manager  of  com- 
mon plaui  sense,  who  were  not  handcuffed, 
and  whose  profit  were  staked  upon  the  suc- 
cess. Here  he  is  dissuaded  from  the  rotation 
plan ;  an  establishment  of  servants  is  recom- 
mended to  him ;  and  in  choosing  them,  he  is 
forbidden  to  take  them  from  any  of  the  three 
classes  but  that  which  includes  such  as  are 
expertest  at  their  trades,  as  fiu*  as  ezpertness 
is  to  be  inferred  from  practice. 

I  call  it,  then,  a  restraining  clause — and  so 
it  is  with  regard  to  good  management  and  in- 
dustry :  for  with  regard  to  abuses  and  idle- 
ness, its  enabling  tendency  is  not  to  be  denied. 
The  objects  we  are  most  conversant  with 
will  naturally  be  uppermost  in  our  thoughts. 
In  the  creation  of  this  new  microcosm,  no 
wonder  if  the  old  and  great  world  should 
sometimes  have  been  in  view.  Of  this  chief " 
seat  of  relaxation  in  the  most  relaxed  of  all 
the  relaxed  classes,  the  idea  seems  as  if  it  had 
been  taken  from  Lord  Chesterfield's  hospital 
of  incurables :  niches  are  accordingly  left  in 
it  here  and  there,  capable  of  being  fitted  up 
into  little  snug  places  and  sinecures. 

Of  all  this  ekboration  and  complication, 
what,  then,  is  the  effect?  Bfischief — mischief 
in  all  its  shapes :  listlessness,  idleness,  inca- 
pacity of  earning  subsistence — mischief,  and 
nothing  else.  What  was  the  end  in  view  ? 
Not  mischief^  most  assuredly.  What  then  ? 
In  good  truth,  I  do  not  know.  Punishment 
is  one  use  it  is  applied  to,  and  that  the  only 
use.  By  §  47*  powers  of  punishment  are 
provided,  and  that  of  "  removing  such  of- 
fenders, if  ranked  in  the  second  or  third  class, 
into  any  prior  dass,"  is  of  the  number.  What 
then?  This  delicate  piece  of  mechanism,  with 
all  its  softness,  and  smoothness,  and  relaxa- 
tion, is  it  after  all  but  an  engine  of  punish- 
ment ?  An  excellent  one  it  would  be,  were 
it  as  good  as  it  is  expensive.  PeriUus*s  bull, 
had  it  been  of  gold  instead  of  brass,  would 
scarce  have  equalled  it.* 

*  Calculation  of  the  expense  of  this  en^ne  of 
punishment,  for  900  prisoners,  being  the 
number  provided  for  by  the  Act :~ 

Suppose  gross  average  value  of  each 
prisoner's  work  for  a  day,    ...    £0    0    3 

Tnis  makes  for  a  week, 0    16 

For  a  year,       3  18    0 


This  reason,  such  as  it  is,  makes  bad  still 
worse :  complication  and  obscurity,  and  th«s 


Proportion  to  be  struck  off  from  the  labour  of 
each  prisonerupon  his  removal  from  the  first  daas 
to  the  second,  one  hour  out  of  nine,  the  average 
number  of  hours,  I  set  at  one-ninth :  and  a  ma- 
nsjger  would-  hardly  think  of  striking  off  less  than 
this,  if  he  struck  off  anything. 

Additional  deduction  on  the  removal  from  the 
second  to  the  third— one  ninth  more. 
Result Gross  annual  value  of  the  labour 

of  900  prisoners,  without  the  deductkm 

in  question, £3610 

Ditto  ofone-third  of  thcDumber,  viz.  300, 

being  the  number  in  the  second  class,  1301 
Deduct  one-ninth  from  the  total  value  of   

the  labour  of  this  second  class,  ....  130 
Ditto  two-ninths  from  that  of  the  third  class,  260 

Total  deduction,   .    .  £300 

Present  value  of  sneh  annual  deduction, 

considered  as  a  perpetual  rent-charge 

at  30  years*  purchase,     ....    £11,700 

I  think  I  sliall  not  be  accused  of  having  r^^ 

the  value  of  the  labour  extravagantly  high  at  Sd. 

a-day,  considering  that  it  is  but  the  gross  value, 

and  that  it  takes  tne  economy  at  the  highest-pitch 

to  which  it  can  be  pushed,  not  only  by  this  act, 

but  by  the  accumulating  powers  of  a  series  of 

acts  explanatory  and  emendatorv  upon  the  same 

{principles  to  the  end  of  time.  1  say,  then,  that 
or  £11,700,  not  a  PeriUus  only,  buteven  an  or. 
dinary  goldsmith  of  the  present  de^nerate  age, 
could  inake  a  very  decent  bull,  big  enough  to 
broil  a  middle-sized  man  in,  of  the  very  best  gold* 
I  mean,  provided  he  were  aUowed  to  take  his  own 
way  for  maldng  it ;  for  I  would  not  answer  for 
him  were  he  to  be  obliged  to  learn  his  art,  like 
the  manager  of  this  manufacturing  concern,  from 
instructions  beat  into  him  by  act  of  parliament, 
nor  if  the  thickness  of  the  gold  were  to  be  regu- 
lated upon  the  same  principles  as  the  dimensiona 
of  the  nouses  in  the  penitentiaiy-town  arc  by 
this  Act. 

Whether  the  deduction  was  meant  to  be  made 
in  the  article  of  titn€y  or  in  the  article  of  exertitm^ 
it  comes  to  the  same  thing.  It  must  have  been 
in  one  or  other;  for  it  is  not  ^*  co^flntment**  oidy 
that  is  to  be  first  *''•  more  moderate,*'  then  **  still 
naore  reUxed,**  but  ''  labour.**  Tune  was  die 
dement  best  adapted  to  calculation,  as  being 
the  only  one  of  the  two  that  was  susceptiblB  of  a 
determmate  shape.  If  the  act  meant  not  time^ 
but  decree  of  exertion^  it  did  still  worse ;  for  that 
would  be  giving  the  poweritsmost  arbitrary  fonn. 
The  intention  could  hardly  be,  that  the  relaxa* 
tion  should  be  administered  by  change  of  tndet 
the  economy  would  be  still  worse.  Is  the  new 
trade  a  less  productive  one  than  the  old  one  ? 
Here  is  loss,  then,  incurred  to  no  purpose.  Is  it 
more  productive  ?  Still  the  same  loss :  onlv  pre- 
cedent, instead  of  subseauent — a  bad  trade  car- 
ried on  for  a  whole  year  for  the  sake  of  thanpng 
it  for  a  better  at  the  year's  end.  Is  it  neither 
more  nor  less  productive  ?  Still  there  is  loss ;  for 
by  the  supposition,  in  the  second  trade  there  is 
to  be  the  same  produce  with  less  labour.  With 
equal  labour  it  woidd,  therefore,  have  been  more 
productive  than  the  first :  it  ought,  therefore,  to 
nave  beep  taken  up  from  the  beginning,  instead 
of  the  fint.  Add  to  this,  in  every  case,  the  loss 
that  must  result  from  the  time  consumed  in  learn- 
ing a  new  trade. 

Another  mischief:  Not  only  the  labour  n  thus 
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coBplication  a  cover  for  tjrranny  and  injus- 
tiee.  The  meaning,  if  I  do  not  nuBunder- 
stand  it,  was,  that  for  a  prison-offence,  the 
eonimittee  should  have  the  power  of  adding 
to  any  prisoner's  term  of  confinement  an  ad- 
ditional one,  ever  so  short  or  ever  so  long,  so 
aa  it  did  not  exceed  the  original  one.  In  that 
esse,  the  simple  course  would  have  been  to 
have  said  so.  Instead  of  that,  the  meaning 
ia  expressed  in  a  round-about  way  by  refer- 
ence to  these  classes.  What  is  the  conse- 
quence ?  That  when  six  years,  for  instance, 
was  the  term  for  the  origmal  offence,  for  the 
prison-offence  you  can  have  nothing  less  than 
two  years ;  nor  if  you  would  have  more  than 
two  years,  anything  less  than  four  years :  two 
years  or  four  years,  then,  with  an  additional 
time,  such  as  the  committee  may  think  pro- 
per to  add  to  it,  is  the  only  alternative :  two 
years  the  least  quantity  in  such  a  case ;  or 
else  this  precious  engine,  which  it  cost  so 
many  thousand  pounds  to  make,  is  not  to  be 
used ;  if  you  won*t  use  it  harshly,  you  shan't 
use  it  at  all :  so  says  the  letter  at  least  of 
this  law.* 


to  be  more  and  more  relaxed,  but  the  eof^finement 
Ukewiae.  WhatisthecODsequence?  Corruption— 
oomiption  still  (pester  than  before,  if  slready  it  was 
|iot  brought  to  its  highest  |ntch.  For  how  is  it 
where  the  confinement  is  strictest  ?  Even  there, 
association  promiscuous,  or  nearly  promiscuous, 
takes  place  at  different  tiroes  of  the  day— at  work- 
ing-times, at  meal-times,  and  at  airing-times. 
How  then  can  the  confinement  be  relaxed,  unless 
it  be  by  increasing  the  already  too  great  liberty  of 
association  ?  They  are  not  any  of  them  surely  to 
be  let  out  of  the  house  ?  they  are  therefore  to  be 
ftuffered  to  go  about  idling  snd  confabulating  and 
confederating  within  the  house.  And  at  what 
period  is  this  increased  relaxation  and  increased 
faculty  of  association  to  take  place  ?  at  the  very 
perioa  the  nearest  to  that  of  their  discharse,  when 
all  the  bad  lessons  they  have  collected  from  one 
another,  whatever  they  are,  may  be  transferred 
from  theory  to  practice. 

*  This  is  one  mode  of  construction ;  is  it  the 
right  one  ?  I  will  not  be  positive :  it  would  take 
an  argument  of  an  hour  long  to  attempt  to  get  to 
the  bottom  of  this  darkness.  Here  is  the  clause, 
in  its  own  words,  that  I  may  be  sure  of  not  doing 
it  an  injustice :— **  And  in  case  of  removal  into 
any  prior  dass,  the  offender  shall,  from  the  time 
df  making  sudi  order  of  removal,  go  through 
such  prior  class,  and  also  the  subsequent  class  or 
classes,  in  the  same  manner  as  under  his  or  her 
original  commitment,  and  for  such  additional 
time  as  such  committee  shall  think  proper  to  or- 
der, so  as  the  whole  time  of  confinement,  to  be 
computed  from  such  order  of  removal  into  such 
prior  dass  to  the  final  discbaq^  of  the  offender, 
shall  not  exceed  the  original  term  for  which  he 
or  she  was  committed.*^ 

Does  the  word  manner  include  the  considera- 
rion  of  ti7ne$  It  should  seem  yes.  It  surely 
might,  if  nothing  else  were  said  about  time.  AJU 
ditional  with  relation  to  what  ?  additional  with 
relation  to  the  longer  time  they  would  have  to 
stay  in  consequence  of  their  bemg  turned  down 
into  a  lower  clatt^  supposing  nothing  expressly 
said  of  time  ?  ot  merely  additional  with  relation 


The  necessity,  howsoever  it  might  sit  upon 
the  prisoners,  would  not  sit  very  heavy  upon 
the  governor :  I  mean,  if  he  has  in  effect  that 
interest  in  the  productiveness  of  Uie  establish- 
ment which  the  act  wishes  him  to  have.  It 
will  be  no  secret  to  him,  that  the  same  quan- 
tity of  labour  at  the  expiration  of  an  appren- 
ticeship, is  worth  rather  more  than  at  the 
commencement  of  it.  Nor  will  the  necessity 
sit  much  heavier  on  the  committee,  if  they 
either  set  a  value  upon  the  friendship  of  the 
governor,  or  set  the  same  value  upon  this  en- 
gine of  punishment  as  appears  to  have  been 
set  upon  it  by  the  maker :  the  committee  of 
three,  I  mean,  who,  when  not  so  many  as 
three,  are  not  more  than  one,  and  who,  sitting 
in  the  dark,  with  an  interested  prosecutor, 
their  creature  and  their  dependent,  at  their 
elbow,  cumulate  the  functions  of  judge  and 
jury.    This  I  know,  that  were  I  a  candidate 


to  the  original  time  specified  in  the  sentence  $ 
In  the  latter  case,  the  sense  would  have  been 
more  clearly  expressed  by  leaving  out  the  word 
additional^  or  the  word  and^  or  both  of  them : — 
in  the  same  manner  ....  and  for  such  time  a§ 
the  committee  shall ....  order  —  in  the  same 
manner  . . .  .for  such  additional  time  —  m  ifte 
same  manner . .  ,for  such  time. — In  any  of  these 
three  ways,  the  expression  would  have  been  clear 
on  the  side  of  lenity,  proportionality,  and  reason. 
If  neither  the  word  and^  nor  the  word  additional^ 
were  designed  to  ensure  the  contrary  oon8tr\ic- 
tion,  no  ^ect  at  all  is  given  them,  and  thef  serve 
only  to  perplex.  Thus  then  stands  the  question : 
the  letter  of  the  law  pretty  decidedly  on  one 
side ;  reason,  as  I  conceive  it,  on  the  other :  but 
what  sort  of  a  guide  would  reason  be  to  trust  to 
throughout  this  law  ? 

Thus  much  is  certain :  that  a  cruel,  or  what  is 
more  to  be  feared,  an  interested  committee-man, 
leagued  and  connected  with  the  governor,  mi^ht, 
without  the  smallest  risk  or  even  imputation, 
take  the  rigorous  side ;  and  what  is  remarkable, 
the  abuse  would  not  in  any  possible  way  be  sus- 
ceptible  of  a  remedy.  Convened  before  the  Court 
or  King's  Bench,  what  possible  fault  could  be 
found  with  a  conomittee-man  who  had  been  in  the 
consunt  habit  of  sentencing  no  prisoner  for  less 
than  two  years  ?  *^  How  came  you,  for  so  slight 
an  offence,  to  infiict  imprisonment  for  so  lone  a 
term  ?**  *^  Because  I  found  myself  obliged  : 
the  law  is  peremptory :  it  does  not  admit  of  a 
shorter.'*  ^'  No;  you  mistake;  you  were  not 
bound.'*  '*  Well,  if  I  was  not  bound,  I  am  sorry 
for  it:  but  I  have  done  no  wrong ;  for  I  thought 
I  was,  and  you  cannot  deny  that  I  was  empower- 
ed." Had  the  discretion  given  not  extended  to 
so  lon^  a  period,  the  stretch,  if  the  construction 
authorising  it  were  not  approved  of,  would  have 
been  chargeable  with  illegality,  and  there  would 
have  been  something  to  have  appealed  from. 
Here,  as  there  is  no  pretence  for  a  charge  of  ille- 
gality, there  »  no  ground  upon  which  an  appeal 
can  build  itself. 

To  form  a  just  conception  of  this  clause,  and 
of  the  spirit  which  pervades  this  act,  add  to  the 
mischien  of  a  plan  bad  in  principle,  the  mis- 
chiefs of  perplexity  and  ambiguity  resulting  from 
complication.  O  simplicity!  heaven-bom  simf 
plicity !  when  wilt  thou  visit  the  paths  of  htw  ?  V 
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for  the  management  contract,  I  would  nrulke 
no  inconsiderable  allowance  for  such  a  clause, 
especially  so  worded:  I  mean,  if  I  could 
bring  my  conscience  to  such  a  degree  of  re- 
laxation, that  the  idea  of  taking  a  sentence 
of  imprisonment  for  a  few  years,  and  altering 
it  under  the  rose  into  a  punishment  for  life, 
sat  as  easy  upon  me,  as  that  of  a  similar 
transformation  appears  to  have  sitten,  I  hope 
through  inadvertence,  upon  the  planners  of 
the  colonization  scheme. 

The  mischief  roll  is  not  yet  read  through. 
The  proportion  of  punishment,  such  as  it  is, 
what  does  it  depend  upon? — upon  the  de- 
gree of  delinquency  which  called  for  it  ?  No 
— not  in  any  shape.  The  punishment  is  pro- 
portioned, not  to  the  magnitude  of  the  offence, 
but  to  the  length  of  a  man's  term :  not  to  the 
offence  for  which  he  is  punished,  but  to  an- 
other offence  which  has  nothing  to  do  with 
it,  and  which  has  already  had  its  punishment. 

That  punishment  is  the  only  use  this  clas- 
sification is  put  to  in  the  act  itself,  is  certain. 
But  was  it  really  designed  for  an  engine  of 
punishment,  and  nothing  else?  If  so,  the 
awkwardness  of  it  is  not  less  remarkable  than 
the  ezpensiveness.  Three  equal  periods  of 
a  man  s  term,  three  years  say,  is  the  time  it 
is  supposed  to  be  wanted  for.  For  one  of 
those  periods  it  can't  be  used ;  since  for  such 
time  as  a  man  is  in  this  "first**  class,  as  it  is 
called,  meaning  the  lowest,  there  is  no  lower 
class  into  which  he  can  be  turned  down. 
What  is  this  period  during  which  it  can't  be 
used  ?  The  very  period,  of  all  others,  during 
which,  if  in  any,  it  would  be  wanted.  When 
is  it  that  punishment  in  every  shape  is  in 
most  demand? — when  is  it  that  unruliness 
is  most  to  be  apprehended,  and  requires  the 
greatest  force  to  combat  it?  One  would  think 
it  were  when  coercion  was  most  new.  A 
bit  for  breaking  in  horses,  which  has  this  pe- 
culiar property  belonging  to  it,  that  it  cant 
be  used  till  the  horse  has  gone  a  twelvemonth 
upon  the  road!  an  engine  that  cost  £11,700, 
and  that  can  never  be  used  till  experience  has 
shown  that  there  is  no  need  of  it ! 

Was  the  sinecure  establishment  that  we 
have  seen  grafted  on  this  classification  plan, 
meant  as  a  fund  of  reward  9  It  is  still  worse 
contrived  for  reward  than  the  engine  of  pu- 
nishment made  out  of  the  classes  is  for  pu- 
nishment :  that  cannot  be  used  till  one-third 
of  the  term  is  over ;  this,  not  till  two-thirds 
are  at  an  end. 

One  glance  more,  and  I  have  done.  Two 
divisions  or  classifications,  the  reader  may 
have  observed,  running  on  together:  two 
classifications  made  upon  so  many  different 
principles :  the  first  grounded  on  capacity  for 
bard  labour,  as  indicated  by  age,  sex,  health, 
and  ability :  the  other  on  length  of  standing; 
that  is,  nut  on  absolute  length  of  standing, 
but  relative  —  relation  had  to  the  proportion 


elapsed  of  each  man's  term.  If  this  acooimt 
be  obscure,  I  am  sorry  for  it,  but  I  cannot 
help  it:  were  it  altogether  otherwise,  it 
would  not  be  a  fiuthful  one.  These  divisioiis 
cross  and  jostle  one  another  in  effect ;  but  in 
idea  each  may  be  considered  by  itself.  Let 
us  observe  for  a  moment  the  consequence  of 
the  first  of  them.  Two  classes  of  persons 
are  carefully  distinguished,  and  placed  in  si- 
tuations as  opposite  as  possible:  fit>m  that 
moment,  their  treatment,  as  to  everything 
that  remains  of  it,  is  uniformly  the  same. 
Two  sets  of  people,  and  but  two :  to  heave 
at  a  capstern,  or  what  is  looked  upon  as  equi^ 
valent,  the  employment  of  the  one ;  to  knit 
nets,  or  some  such  thing,  the  occupation  of 
the  other.  No  medium :  straining  to  excen, 
or  sitting  almost  without  motion.  The  la- 
bour of  the  former  might  be  too  severe ;  that 
of  the  latter  not  sufficiently  so.  Preserva- 
tives require  to  be  employed  against  both 
excesses :  clauses  to  restrain  undue  severity 
in  the  one  case,  cUuses  to  restrain  undue 
lenity  in  the  other.  What  does  our  legisla- 
tor ?  He  twists  both  kinds  of  clauses  toge- 
ther, and  applies  them  indiscriminately  to 
both  classes  of  workmen,  and  both  classes  of 
work.  What  is  the  consequence?  Every  such 
clause  is  a  two-edged  sword :  with  one  edge 
it  destroys  one  part  of  the  company ;  with 
the  other  edge,  the  remainder.  With  the  one 
he  thus  cuts  up  one  half  of  his  own  purposes; 
with  the  other,  the  other  half.  Because  14 
or  15  hours  would  be  too  long  for  one  set 
to  heave  at  a  capstern,  the  others,  who  are 
to  do  nothing  but  sit  and  knit,  are  not  to 
have  any  more  than  10,  than  9,  than  8  hours, 
to  do  that  in,  or  anything  else :  because  three 
or  four  hours  would  be  nothing  to  employ  in 
knitting,  those  who  are  to  heave  at  a  cap- 
stem  are  to  heave  on  for  not  less  than  8,  9, 
or  10  hours,  and  longest  when  the  heat  of 
the  weather  has  rendered  the  fiitigue  most 
intolerable:  because  those  who  are  to  sit 
knitting  would  soon  be  dead  were  they  to  do 
nothing  but  sit  or  lie  a-bed  without  exercise, 
the  capstem-heavers,  who  have  been  heaving 
and  straddling  till  they  cannot  set  one  foot 
before  the  other,  are  also  to  have  their  walk: 
because  the  capstern -heavers  will  be  dead 
with  fatigue  before  their  day  is  half  spent, 
the  knitters  are  to  have  14  hours  out  of  the 
24,  and  never  less  than  12,  to  soak  in  bed; 
and  this  is  called  keeping  them  to  hard  la- 
bour :  because  the  capstem-heavers  wiU  be 
worked  to  death  before  their  term  is  one  third 
over,  the  knitters,  by  the  time  they  have  gone 
through  a  third  of  theirs,  are  to  have  a  part 
of  their  knitting  hours  struck  off;  and  by  the 
time  they  have  gone  through  two  thirds,  the 
abatement  is  to  be  doubled. 

**  Exaggeration !  exaggeration  I  Can  yon 
seriously,  then,  pretend  to  believe  that  mis- 
chiefs like  these  would  really  ensue?" — I 
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hope  not —  I  trust  not ;  at  least,  not  in  any 
such  degree :  in  some  way  or  other,  the  worst 
of  them  would  be  got  rid  of.  These,  like 
others,  would  somehow  or  other  find  some- 
thing like  a  remedy.  True :  but  who  should 
^e  have  to  thank  for  it? — those  who  con- 
trived the  act  ?  No,  but  those  who  would 
bave  to  execute  it ;  that  is,  to  struggle  under 
it,  and  save  themselves  from  executing  it. 
Of  two  things,  one :  executed,  it  is  ruinous ; 
not  executed,  it  is  useless :  such  is  the  di- 
lemma that  pursues  it  through  every  part  of 
Its  career.  The  provisions  either  will,  or  will 
not.  have  the  effect  of  peremptory  ones.  In 
tue  one  case,  they  are  productive  of  the  mis- 
c:hief  which  we  see :  in  the  other,  they  are 
of  no  effect  against  the  mischiefii  which  they 
themselves  have  in  view. 

Recapitulation,  —  Errors  collected  under 
the  single  head  of  Employment — fruits  of  le- 
gislative interference  in  matters  of  domestic 
and  mercantile  economy. 

1.  Setting  out  with  a  wrong  object — hard 
labour  instesid  of  profit. 

2.  Undertaking  to  give  any  regulations  or 
instructiong  at  all  with  regard  to  choice  among 
the  species  of  employment. 

3.  Grounding  the  choice  upon  a  wrong  prin" 
ciple — employing  human  exertion  to  generate 
pure  force. 

4.  Making  peculiarly  disadvantageous  ap- 
plications  of  that  disadvantageous  principle — 
capstern-work  put  upon  a  line  with  wheel- 
work. 

6.  Prescribing  other  employments  partial- 
larhf  disadoantaaeous  upon  the  fiu*e  of  them ; 
such  as  beating  hemp,  rasping  logwood,  chop- 
ping rags — operations  already  performed  to 
more  advantage  by  machines  moved  by  the 
elementary  primum-mobiles, 

6.  Putting  a  negative  upon  mixture  of  em- 
ploymentSf  though  alike  recommended  by 
health,  economy,  and  comfort. 

7.  Putting  a  negative  upon  a  free*  change 
of  employments,  as  economy  may  occasionally 
require. 

8.  Limiting  the  quantity  of  labour,  either 
one  way  or  oUier,  in  point  of  time :  working- 
homrs  not  fewer  than  6,  9,  or  10  in  a  day, 
nor  more. 

9.  Making  the  limitation  different  in  dif- 
ferent seasons :  10  hours  for  seven  months, 
9  for  two  other  months,  and  8  only  for  the 
remaining  three;  thence  losing  so  much  in 
the  two  latter  seasons. 

10.  Making  the  limitation  such,  that  the 
exercise  shall  be  hardest  in  the  season  when 
men  are  least  able  to  bear  it, 

11.  Making  further  deduction  from  the  sum 
of  labour  on  the  ground  of  lejtgth  of  stand- 
ing :  striking  off  so  much  when  one  third  of 
the  term  is  over,  and  so  much  more  when  two 
thirds,  with  or  with  out  limiting  the  amount 
of  tiie  deduction,  or  specifying  the  mode. 


12.  Making  the  deductions  per  saUum:  two 
degrees  only  of  relaxation,  two  classes  only 
of  prisoners,  to  the  disregard  of  the  numerous 
differences  indicated  by  the  circumstances  of 
individuals. 

13.  Facilitating  undue  preferences :  —  by 
the  power  given  of  changing  the  work  from 
real  to  nominal. 

14.  Authorising  excessive  additions  to  the 
duration  of  punishment,  by  a  judicature  secret 
and  arbitrary,  and  liable  to  be  interested. 

15.  Establishing  an  expensive  fund  of  re- 
ward and  punishment;  and  that  so  consti* 
tuted,  that  it  can  never  be  used  till  the  in- 
utility of  it  has  been  demonstrated  by  expe- 
rience :  degradations  and  indulgences  that 
cannot  take  place  till  one  third  or  two  thirds 
of  a  man's  time  is  over. 

16.  Prescribing,  under  the  common  notion 
of  hard  labour,  two  classes  of  employments 
as  opposite  in  point  of  severity  of  exercise, 
as  possible,  without  any  medium. 

17.  Prescribing  for  such  opposite  measures 
of  exertion,  the  same  measure  of  relaxation  ; 
and  that  in  every  particular — hours,  seasons, 
and  length  of  standing. 


SECTION  VL 

DIET. 

On  the  important  head  of  diet,  the  principles 
already  established  leave  little  here  to  add. 

1.  Quantity — unlimited;*  that  is,  as  much 
as  each  man  chooses  to  eat. 

2.  Price — the  cheapest,  f 

3.  Savour  —  the  least  palatable  of  any  in 
common  use.J 

4.  Mixture  —  none. 

5.  Change — none,  unless  for  cheapness. 

6.  Drink  —  water. 

7.  Liberty  to  any  man  to  purchase  more 
palatable  diet  out  of  his  share  of  earnings.) 

8.  Fermented  liquors  excepted,  which, 
even  small  beer,  ought  never  to  be  allowed 
on  any  tenn8.§ 

*  Rule  of  lenity,  see  Section  1. 

■f  Rule  of  economy.        X  l^i^l^  ^  severity. 

11  Rule  of  economy,  —  Few  cases,  I  believe, 
there  are,  if  any,  in  which  it  will  not  be  found 
advantageous,  even  in  point  of  economy,  to  allow 
a  man,  m  the  way  of  reward,  a  proportion  of  his 
eamings.  But  reward  must  assume  the  shape 
of  a  present  gratiHcation,  and  that  too  of  tne 
sensual  class  or,  in  the  eyes  of  perhaps  the  ma- 
jor part  of  such  a  company,  it  con  scarcely  be 
expected  to  have  any  value ;  and  if  it  take  a 
sensual  shape,  it  cannot  take-a  more  unexcep- 
tionable one. 

§  Rule  of  MevtTittf, — How  many  thousands 
of  the  honest  and  inciuscriouspoor  are  incapable; 
unless  at  the  expense  of  food  and  nourishment,  of 
giving  themselves  this  unnecessary  indulgence  \* 

The  mischief  done  to  health  by  the  use  or 
abuse  of  fermented  liquors  is  beyond  comparison 
greater  than  that  effected  by  all  other  causes  put 
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Thus  speak  our  three  rules.  Ldok  round 
among  the  systems  in  practice :  we  shall  find 
them  all  three  transgressed,  and  what  is  more, 
the  opposite  excesses  united  in  one  and  the 
same  transgression.  Many  different  dietaries 
have  been  adopted,  prescribed,  or  recom- 
mended. These  opposite  defects  may  be  ob- 
served more  or  less  in  all  of  them.  In  all 
of  them,  the  food  is  limited  in  quantity :  in 
all  of  them,  it  is  more  or  less  too  good  in 
quality.  At  Wymondham,  three  different 
[  sorts  of  things  in  turn,  but  of  the  only  one 
of  which  the  quantity  is  specified,  viz.  bread, 
«  deplorably  scanty  measure.  Thus  &r,  how- 
ever, right,  as,  except  one  meal  in  the  week, 
animal  food  forms  no  part  of  it.* 

Twopenny  worth  of  bread  only  for  a  whole 
day  I  and  this  under  the  hardest  as  well  as  the 
easiest  work  1  Twopenny  worth  of  bread  ? 
fifany  a  man  will  eat  as  much  with  his  meat 
at  a  single  meal.  The  allowance  settled,  too, 
not  by  quantity  but  by  value  I  If  thus  scanty 
when  at  the  largest  rate,  what  must  it  be 
when  one  third  of  it  is  struck  off?  Under  a 
regimen  like  this,  a  prison  must  be  a  scene 
of  perpetual  famine.  I  read  it  in  the  dietary : 
Howard  read  it  in  men*s  countenances.  **  Se- 
veral young  men,"  says  he,  (his  visit  was  in 
1788t)  "  seemed  as  if  they  could  not  go  out 
so  fit  for  labour  as  they  come  in."  Nobody, 
it  is  said,  die*  there,  I  believe  it — ^they  do  not 
stay  there  long  enough :  but  there  are  slow 
poisons  as  well  as  quick  ones.  Nobody^  it  is 
added,  ts  sick  there.  I  deny  it :  everybody 
is  sick  there,  and  always.  Is  not  a  perpetual 
gnawing  in  the  stomach  a  disease?  Work 
little  or  much,  behave  well  or  ill,  this  is  to 
be  their  fate.  Were  I  to  put  a  man  to  such 
a  regimen,  which  as  a  necessary  means  to  a 
fit  end  I  should  not  scruple,  I  should  speak 
honestly,  and  call  it  torture — I  should  use  it 
instead  of  a  thumb-screw :  it  is  applying  the 
rack  to  the  inside  of  the  stomach,  inst^  of 
the  outside  of  a  limb.  Men  that  have  once 
been  there^  do  not  come  there  a  second  time. 
I  dare  say  they  don't ;  nor  would  they,  were 
their  allowance  thrice  as  great  as  it  is.  It  is 
said,  the  profits  of  the  worh  are  more  than 
double  the  expense  of  this  maintenance,     I 


together.  The  use  is  in  fact  none  at  all,  where 
habit  is  out  of  the  question.  It  would  be  next  to 
impossible  to  tolerate  amoderate  ei\ioyment with- 
out admitting  excess.  The  same  beverace  that 
produces  no  sensible  effect  on  one  man  wiU  over* 
oome  another.  Even  small  beer  ought  not  to  be 
excluded  from  the  mend  proscription ;  for  theie 
can  be  no  commonly  practicable  test  for  distin- 
guishing  small  from  strong;  and  I  have  known 
constitutions  to  which  even  ordinary  small  beer 
has  affoided  the  means  of  intoxication. 

*  WrMOMDHAM  Diet AKT— Two  Meals. 
Breakfiut.  — A  penny  loaf  every  day. 
Dinner.  .^Ditto  two  days,  potatoes  two  days, 
boiled  pesse  two  days,  ox-cheek  soup  one  day. 
t  Sqptember  12.. On  Lazarettos,  p.  152. 


dare  say  they  are.  Why? — ^because  the  main* 
tenance  is  less  than  hdf  what  is  sufiident-t 

The  good  Howard,  who  with  me  protests 
against  this  dietary,  has  given  us  one  of  his 
own :  and  in  this,  as  in  so  many  other  in- 
stances, has  shown  how  little  self  was  in  his 
thoughts.  Good  things,  a  variety  of  them, 
and  butcher's  meat  amongst  the  re8t.|  But- 
cher*s  meat  twice,  or  rather  four  times  m- 
week,  to  felons  whose  diet  is  to  be  their 
punishment !  Butcher's  meat  for  the  lowest 
vulgar,  as  if  for  fear  a  cheaper  diet  should 
not  agree  with  them  I  He  himself  all  this 
while  never  suffering  a  morsel  to  enter  within 
his  lips.  Yet  what  man  ever  enjoyed  a  more 
uninterrupted  flow  of  health  and  spirits  ? 

This  inconsistency,  in  a  word,  runs  through 
all  the  dietaries  I  have  ever  met  with.  No- 
body has  ever  had  the  courage  to  be  either  • 
cruel  enough  to  feed  felons  as  so  many  honest 
men  would  be  ghid  to  be  fed,  or  extravagant  ^ 
enough  to  give  them  as  much  of  the  poorest 
food  as  they  require.  The  simplest  course, 
one  would  think,  was  doomed  to  be  always 
the  last  thought  of. 

I  look  at  the  hulh  dietaries ;  and  in  these, 
animal  food  abounds  more  than  in  any  other. 
This  is  not  difficult  to  be  accounted  for.  The 
prisons  are  ships — ^the  guards  seamen :  it  must 


X  God  forbid  what  is  here  said  should  be  the 
means  of 'throwing  anything  like  odium  on  the 
labours  of  the  respectable  magistrate  to  whom 
the  public  is  indebted  for  this  regimen  and  the 
account  we  have  of  it  Of  the  purity  of  his  in- 
tentions, malice  itself  could  not  suggest  a  doubt: 
of  his  having  conscience  on  his  side^e  has  given 
the  most  unquestionable  proof  that  man  can  {^ve  s 
for  it  is  he  himself  who  publishes  his  plan,  and 
calls  upon  the  world  to  judge  of  it  Seeing  that 
economy  was  the  point  at  which  the  penitentiarf 
system  stuck,  it  was  his  seal  for  the  system  that 
carried  him  these  lengths  to  serve  it  Is  this 
serving  it  as  it  ousht  to  be  served  ?  that  is  tiie 
question.  It  is  an  nonest  difference  between  ns^ 
and  1  hope  not  an  ineconcfleable  one.  But 
while  my  opinions  on  this  hnd  remain  as  they 
are,  I  cannot  help  regretting,  for  the  sake  of  the 
prisoners,  that  some  contractmg  Jew  had  not  had 
the  management  of  the  prison.  The  most  nu 
padous  of  the  tribe  would  not  have  dared  to  go 
such  lengths  on  the  ride  of  parsiniony,  as  i£is 
gentleman  has  gone  from  the  purest  motives :  if 
He  had,  instead  of  proclaiming  it  and  calling  for 
imitation,  he  would  have  been  as  anxious  to  con- 
ceal it  as  if  he  had  stolen  What  he  saved. 

II  HowAKD*8  Dietary. —Good  wheaten 
bread,  lA  lb.  daily;  vis.  J  lb.  at  breakfast,  and 
1  lb.  at  dinner. 

Brea^fast,^EYerf  day  |  of  a  pint  of  wheaten 
or  barley  meaL  oatmeal,  or  rice  made  into  soupL 

Dinner^^Sunday  and  Thunday^  1  lb.  of 
beef,  mutton,  or  pork,  without  bone. .-  Monday 
and  Friday,  A  pint  of  pease  boQed  in  the  bncfa 
of  the  preceding  day.  —  Tuesday,  Half  a  pint 
of  wheat  or  wheat  flour  made  into  pudding  or 
soupb  —Wednesday^  2  lb.  of  potatoes,  tumipa, 
carrots,  or  other  vegetables  that  are  in  seasoa  — 
Saturday,  |  lb.  of  dieese,  or  the  vnreiables  as  on 
Wednesday.— On  Lazarettos,  p.  ^8. 
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be  aeamui's  prorender.  What  was  the  cus- 
tom at  sea,  would  of  coane  be  kept  in  view, 
not  what  was  the  castom  elsewhere,  where 
men  are  kept  dieaper ;  much  less,  what  are 
the  demands  of  nature.  Neighbour's  &re 
could  not  well  be  denied;  espedally  when 
sadi  a  prkse  was  paid  for  it.  Howard,  too, 
had  been  there,  and  grumUed:  and  there 
were  those  who  had  the  fear  of  Howard  be- 
fore their  eyes.  The  powers  above  were 
doubtless  told,  that  all  this  good  Hving  was 
well  paid  for  in  work :  men  who  work  hard 
must  be  well  fed ;  and  when  men  are  well 
fed,  those  who  feed  them  must  be  well  paid 
for  it.  What  has  not  been  said,  I  suppose,  to 
the  powers  above,  is  however  most  tnie,  that 
whs^  is  paid  for  thus  working  men  and  feed- 
ing them,  over  and  above  what  need  be  paid, 
is  more  than  even  the  pretended  value  of 
their  work. 

Turn  now  to  the  penitentiary  act.  An- 
other visit  to  the  kitchen,  and  as  much  got 
by  it  as  before.  By  §  35,  every  offender  is 
to  be  *'  sustained  with  bread  and  any  coarse 
meat  or  other  inferior  food,  and  water  or 
small  beer.*' 

For  humanity,  for  health,  for  comfort,  what 
does  this  do  ?  Nothing.  In  what  respect  can 
the  prisoners  be  the  better  for  this  article  ? 
In  none.  What  says  it?  That  the  food  shall 
be  sufficient  ?  No.  That  it  shall  be  whole- 
some ?  No ;  not  so  much  even  as  that.  What 
then?  —  that  bread  shall  form  a  part  of  it. 
They  are  to  have  —  what  ?  bread  and  some- 
thing besides.  What  is  that  something  to 
be?  is  it  to  be  meat,  at  all  events?  No: 
but  either  meat,  so  as  it  be  coarse,  or  any 
thing  else  whatever,  so  as  it  be  of  an  inferior 
kind.  Inferior  to  what?  T^at  the  statute 
has  not  told  us,  and  it  would  have  been  rather 
difficult  for  it  to  have  told  us. 

For  economy,  what  does  it?  Nothing — 
Does  it  set  up  any  sort  of  barrier  against  un- 
thriftiness  or  waste  ?  May  not  meat,  thcmgh 
coarse,  be  unthrifty  food,  if  furnished  in  an 
unnecessary  quantity,  or  laid  in  upon  un- 
thrifty terms  ?  Alight  not  their  caterer  cram 
them  with  Polignac  rolls,  for  anything  there 
is  in  the  act  to  hinder  him  ? 

It  does  worse  than  nothing.  One  thing  it 
does  determine:  bread  they  must  have  — 
bread  for  ever,  and  at  all  events.  Why  al- 
ways and  at  all  events  bread?  Is  it  that 
brf»d  is  always  the  cheapest  of  all  food  ?  By 
no  means.  Whether  it  be  so  at  any  time,  it 
is  not  necessary  to  inquire:  it  is  sufficient 
that  it  is  not  always.  Bread  is  a  manufec- 
ture.  Does  not  the  earth  afford  substances 
that  will  serve  for  food  —  that  are  actually 
made  to  serve  for  food,  with  less  expense  of 
mano&cture  ?  Is  bread  anywhere  a  necessary 
article  ?  Is  it  so  much  as  universal  amongst 
ourselves?  Are  there  are  not  hundreds  of 
thousands,  nay  millions,  of  honest  men  in  the 


three  kingdoms,  to  whom  the  very  taste  of 
it  is  unknown  ?  Is  not  Ireland  fed  with  po- 
tatoes? Is  not  Scotland  fed  with  oatmeal? 
Is  that  inferior  grain  so  much  as  manufec- 
tured  into  bread  ?  Are  Irishmen  a  puny  race  ? 
Is  the  arm  of  the  Highlander  foimd  weak  in 
war  ?  — What  a  lesson  to  hold  out  to  so  large 
a  portion  of  the  people  I  —  that  the  food  they 
are  content  with,  the  best  their  country  can 
afford  them,  is  not  good  enough  for  felons  !* 

For  what  purpose,  then,  can  this  regulation 
serve? — for  what  could  it  have  been  meant 
to  serve  ?  For  guidance  ? — for  instruction  ? 
Did  it  need  the  united  power  and  wisdom  of 
King,  Lords,  and  Commons,  to  inform  us 
that  there  are  things  which  may  be  eaten 
with  bread,  and  that  meat  is  one  of  them  ? 
Almost  equally  useless  is  that  part  which 
prescribes  the  drink,  though  not  equally  per- 
nicious. They  are  to  have — what?  Either 
water  or  small  beer.  If  the  being  confined 
to  water  is  an  undue  hardship,  what  does  this 
clause  to  save  them  from  it  ?  If  it  is  not  an 
undue  hardship,  why  expose  the  public  to  be 
put  to  the  expense  so  much  as  of  small  beer  ? 
In  what  respect  Lb  the  regulation  of  the  smalU 
est  use  to  them  ?  Though  they  were  to  have 
beer  given  to  them,  is  there  anything  in  the 
act  to  prevent  its  being  sour  or  musty  ? 

For  what  use,  then,  this  regulation  about 
diet,  when  profusion  is  left  without  bounds, 
and  when  the  prisoners  may  be  starved  or 
poisoned  for  anything  that  it  does  to  save 
them  ?  Ask  of  what  disservice  :  the  answer 
is  plain,  and  not  to  be  contradicted.  It  pre- 
vents them  from  being  fed  so  cheaply  as 
otherwise,  without  any  prejudice  to  health, 
they  might  be.  In  this  important  article  good 
economy  and  this  act  cannot  exist  together. 

Ask  my  contractor,  and  after  a  year  or 
two's  trial  he  will  tell  you  distinctly  how 
many  thousands  the  nation  would  have  had  to 
pay  for  this  excursion  into  the  kitchen.  The 
world,  you  will  find,  might  be  sailed  round 
and  round  for  a  small  part  of  the  expense. 

Vain  would  it  be  to  say,  "  So  long  as  you 
give  them  bread,  though'  it  be  but  a  morsel, 
you  may  compose  the  bulk  of  their  food  of 
whatever  is  dieaper,  without  violating  the 
letter  of  the  law."  Certainly :  but  could  you 


*  Not  only  bread  is  to  be  given  at  aU  eventa 
in  ordinary,  but  even  where  an  inferior  diet  is 
prescribed  to  be  given  for  punishment's  sake, 
still  it  is  to  consist  of  bread.  Guilt  upon  guilt, 
and  the  most  guilty  among  the  guilty  are  never 
to  be  sunk  so  low  m  this  school  of  rigid  discip- 
line, as  to  be  no  higher  than  upon  a  par  with 
liberty  and  innocence. 

Even  lenity  itself,  were  that  the  only  con- 
sideration, would  afford  an  objection  afainst  the 
fixing  upon  bread  as  a  necessary  article.  Bread 
being  a  sort  of  food  which  is  commonly  eaten 
with  meat,  and  with  which  meat  is  commonly 
eaten,  the  giving  it  without  its  usual  accompa- 
niment  would  naturally  make  the  privation  the 
more  sensible. 
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without  violating  the  spirit?  without  depart- 
ing from  what  it  was  evident  the  authors  had 
in  view?  Is  not  the  article  of  bread  put 
foremost  ?  Is  it  not  evident  that,  according 
to  the  notion  and  intention  of  those  who  drew 
this  clause,  bread  was  to  compose  the  princi- 
pal part  of  the  men's  food  ?  But  suppose  the 
clause  not  obligatory  —  what  would  it  then 
be?  Nugatory.  Here,  as  before — mischief, 
or  nothing  —  such  is  the  alternative. 

Turn  them  over  to  a  contractor,  and  ob- 
serve how  different  the  result.  No  need  to 
rack  invention  to  prevent  his  spending  too 
much  upon  their  food.  Leave  it  to  him,  and 
one  thing  you  may  be  sure  of,  that  in  this 
way,  as  in  all  others,  as  little  will  be  spent 
upon  them  as  possible. 

The  only  thing  to  fear  in  this  case  is,  lest 
he  should  not  bestow  as  much  upon  them  as 
he  ought.  But  against  this  you  have  yoUr 
remedy.  Do  what  the  penitentiary  act  has  not 
done :  require  that  the  food  shall  be  whole- 
some, and  that  there  shall  be  enough  of  it 
This  is  something.  It  b  such  groimd  as  not 
only  popular  censure,  but  a  legal  indictment, 
may  be  built  upon.  Is  it  not  yet  enough?  Say 
that,  punishment  apart,  he  shall  feed  them 
to  the  extent  of  their  desires.  Will  he  still 
&il  you  ?  Hardly.  Even  upon  the  plan  of  the 
present  penitentiary  act,  some  eyes,  upon  the 
Panopticon  plan  aU  e^es,  are  on  him.  The 
latitude  thus  given  him,  with  regard  to  the 
cnoice  of  the  food,  which  of  course  will  be 
of  the  cheapest  sort,  is  even  of  service  to  his 
integrity,  and  to  the  comfort  of  the  prisoners 
in  this  respect,  by  the  jealousy  it  excites. 
Whatever  he  does  in  this  way  is  his  own  do- 
ing—  the  result  of  a  motive,  of  which  the 
force  is  known  to  every  one,  and  regarded 
with  a  suspicion  which  is  as  universal  as  it  is 
reasonable.  It  is  his  own  doing,  and  seen  by 
I  everybody  to  be  so.  No  pretence  of  public 
I  good — no  letter  of  any  law  to  afford  shelter 
\  to  inhumanity  or  avarice. 


SECTION  711. 

CLOTHING. 

A  FEW  words  under  the  head  of  clothing,  and 
but  few. 

Health,  comfort,  and  decency,  prescribe  the 
limits  on  one  side :  economy  on  the  other. 
Fashion,  the  supreme  arbiter  everywhere  else, 
the  cottage  not  excepted,  has  no  jurisdiction 
here. 

The  penitentiary  act  points  out  two  other 
objects  as  proper  to  be  kept  in  view :  humi- 
liation, and  safe  custody.  So  much  for  ge- 
nerals :  happily,  under  this  head,  it  keeps 
dear  of  specifications. 

Two  hints  I  will  venture  to  offer  to  my 
contractor  in  this  view :  — 

I.  For  men,  coat  and  sbirt*sleeve8  of  un- 


equal length:  the  left  as  usual— the  right  no 
longer  than  that  of  a  woman's  gown. 

Economy  is  served  by  this  contrivance  in  a 
small  degree :  safe  custody  in  a  greater.  The 
difference  of  appearance  in  the  skin  of  the  two 
arms  will  be  an  essential  mark.  In  point  of 
duration,  nothing  can  be  more  happily  suited 
to  the  purpose ;  it  is  a  permanent  distinctioo, 
without  being  a  perpetual  stigma. 

Exclusive  of  this  pledge,  I  look  upon  es- 
cape out  of  a  Panopticon — I  have  said  so  orer 
and  over — as  an  event  morally  impossible. 
But  suppose  it  otherwise:  how  great  the 
additional  security  which  an  expedient  thus 
simple  would  afford ! 

A  man  escapes.  Minute  personal  descrip- 
tion, iignalement,  as  the  French  call  it,  is 
almost  needless :  one  simple  trait  fixes  him 
beyond  possibility  of  mistake.  His  two  arms 
wear  a  different  appearance :  one,  like  other 
men's  — the  other,  red  and  rough,  like  that 
of  a  female  of  the  working-class.  No  inno- 
cent man  can  be  arrested  by  mistake.  He 
bares  his  two  arms :  —  **  Observe  they  are 
riike ;  I  am  not  the  man  —  you  see  it  is  im- 
possible." 

The  common  expedient  is,  one  sleeve  of  a 
different  colour.  This  costa  something  —  it 
saves  nothing ;  and  when  the  coat  is  off,  the 
security  is  gone. 

Hardship  tbere  can  be  none :  the  tenderer 
sex,  even  in  its  tenderest  and  most  elevated 
classes,  has  botb  arms  bare.  Among  the  Ro- 
mans, even  the  most  luxurious  and  effeminate, 
not  the  fore-arm  only,  but  the  whole  arm,  was 
bare,  up  to  the  very  shoulder. 

If.  In  both  sexes,  on  working  days,  shoes 
wooden ;  stockings,  none :  on  Sundays,  stock- 
ings and  slippers. 

Shoes  wooden,  for  several  reasons : — 

1.  They  are  cheaper  than  leather. 

2.  Among  the  common  people  in  England, 
they  are  known  as  a  sort  of  emblem  of  ser- 
vitude. 

3.  By  the  noise  they  make  on  the  iron  bars, 
of  which  the  floors  of  the  cell-galleries  are 
composed,  they  give  notice  whenever  a  pri- 
soner is  on  the  march.  Putting  them  off,  in 
order  to  prevent  this,  and  escape  observation, 
is  an  act  which,  if  forbidden,  will  not  be 
practised,  where  son -discovery  will  be  so 
perfectly  hopeless.  Besides  that  the  bars 
would  give  pain  to  bare  feet  not  accustomed 
to  tread  on  them. 

4.  Were  the  prisoners  to  go  bare-foot,  the 
bars  which  form  the  floor  of  &e  galleries  must 
be  so  much  the  closer,  consequently  the  more 
numerous  and  expensive. 

5.  In  climbing,  with  a  view  to  escape,  i* 
would  be  impossible  to  make  use  of  the  feet, 
either  with  the  wooden  shoes  on,  or  with 
naked  feet  kept  tender  by  the  use  of  shoes. 
Common  leather  shoes,  especially  when  stout 
and  coarse,  are  of  great  assistance  in  climbing, 
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•nd  bare  feet,  hardened  by  treading  on  iron 
and  on  the  bare  ground,  might  find  no  great 
difficulty.  Bare  feet,  that  were  accustomed 
to  shoes,  would  serve  as  indifferently  for 
running  as  for  climbing ;  andafiigitiyewould 
hardly  carry  about  with  him  so  palpable  a 
mark  of  his  condition  as  a  pair  of  wooden 
shoes. 

Neither  in  this  privation,  fashion  apart,  is 
there  any  real  hardship.  Not  to  mention  an- 
tiquity, or  foreign  nations,  in  Ireland,  shoes 
and  stockings  are  rare  among  the  common 
people  in  the  country.*  In  Scotland,  these 
habUiments  are  not  generally  worn  by  ser- 
vant-maids, even  in  creditable  families. 

It  is  on  account  of  fiishion,  and  the  notions 
of  decorum  dependent  on  £uhion,  and  to 
avoid  giving  diupist  to  the  chapel-visitors, 
that  I  propose  stockings  and  slippers  for  Sun- 
days. Slippers  in  preference  to  shoes,  as 
helping  to  keep  up  the  distinction,  and  being 
less  expensive.  Slippers,  according  to  our 
customs,  suit  very  well  the  condition  of  those 
who  it  is  not  intended  should  ever  be  absent 
from  home.  But  in  the  East,  they  are  worn 
at  all  times  in  preference  to  shoes. 

As  to  the  rest,  see  the  titie  of  Health  and 
CUanlmeu, 


SECTION  VIIL 

BEDDING. 

A  WORD  or  two,  merely  to  set  the  manager 
at  liberty  on  the  article  of  bedding.  More 
unlegisUtive  minuteness  —  more  unthrifty 
fixation.  Each  prisoner  is  to  have  a  bedstead ; 
that  bedstead  is  to  be  iron ;  the  sheets  are  to 
be  one  or  more ;  they  are  to  be  hempen ;  there 
is  to  be  a  coverlet;  there  are  to  be  blankets; 
there  are  to  be  two  or  more  of  them,  and  they 
are  to  be  coarse.  Why  a  bedstead  at  idl  events, 
and  that  of  iron,  by  act  of  parliament  ?  Not 
that  there  is  any  harm  in  giving  prisoners  iron 
bedsteads :  it  is  what  I  might,  for  aught  I 
know,  give  them  myself,  if  it  depended  upon 
me.  Here,  again,  what  is  the  object  ? — com- 
fiort,  or  economy  ?  The  former  gains  nothing, 
and  the  latter  suffers  by  it.  Spite  of  the  act, 
your  bedstead,  though  of  iron,  may  be  so 
dear  as  to  be  an  unfrugal  one,  or  so  scanty 
as  to  be  an  uncomfortable  one.  Procrustes, 
were  he  manager,  would  find  nothing  in  it 
against  his  bed.  Is  it  that  iron  is  the  cheapest 
material  for  bedsteads  ?  A  contractor,  then, 
had  it  been  left  to  him,  would  have  employed 
it.  But  it  is  not  cheaper :  a  wooden  one  of 
the  same  size  may  be  had  for  less  money ;  and 
a  bedstead,  even  a  wooden  one,  will  last  for 

•  Young's  Ireland,  p.  121. 

-f-  Bugs,  it  is  true,  may  lodge  in  wooden  bed- 
iCeads.  This  is  a  veiy  ffood  reason  for  preferring 
lionones  for  hospitals.  But  there  the  case  is  differ* 


But  why  force  bedsteads  upon  the  manager 
at  all  ?  Is  it  so  certain  that  tiiey  will  be  pre- 
ferable to  hammocks  ?  Is  it  so  certain  that 
they  will  be  cheaper  ?  Will  they  be  warmer  ? 
Will  they  require  less  bedding?  WiU  they 
take  up  so  much  less  room  ?  Is  there  anything 
in  hammocks  inconsistent  with  good  health  ? 
Had  the  immortal  crews  of  the  Resolution 
and  Adventure  aujrthing  else  to  lie  on  ?  Can 
hammocks,  any  more  than  iron  bedsteads, 
harbour  bugs  ? 

Why  matting  f  Is  it  that  you  are  afraid  of 
their  having  feather-beds?  My  contractor 
would  ease  you  of  your  fears.  Why  matting, 
and  not  etraw  ?%  Matting  is  not  so  &vour- 
able  to  deanlmess  as  straw.  Matting,  being 
a  manufiu^ture,  costs  something  to  nuJce,  and 
cannot  be  shifted  every  week  or  fortnight,  on 
account  of  the  ezpeose  :  straw  might ;  the 
more  easUy,  because,  having  performed  this 
service,  it  might  be  applied  to  other  uses  with 
little  loss  of  value. 

Skeet$f  why  hempen  at  all  events  ?  If  flaxen 
be  cheaper,  why  have  hempen  ones?  If  dearer, 
what  fear  is  there  that  the  governor,  if  he 
undertook  the  business  by  contract,  would 
allow  them  ? 

Blankets^  too —  to  what  end  speak  of  blan- 
kets and  coverlets,  and  eiiact  that  the  blankets 
shall  be  "  coarse,**  leaving  the  coverlet  to  be 
of  eider«>down  ?  Peculation  or  extravagance 
might  gi^e  each  man  blankets  by  dozens,  and 
those  of  beaver  or  vigogna  wool,  for  anything 
there  is  here  to  prevent  it:  avarice  might 
starve  him  with  a  worn-out  linen  coverlet, 
two  thread-bare  blankets,  and  those  not  worth 
picking  off  a  dunghill.) 


SECTION  IX. 

HEALTH  AND  CLEANLINESS. 

Hints  relative  to  this  sulject  are  not  noble 


ent  in  a  thousand  respects.  Comfort  is  the  great 
object  there :  by  discomfort  and  want  of  rest, 
even  a  bug  bite  may  be  productive  of  serious 
consequences.  In  hospitajs,  the  introduction  of 
such  vermin  is  fadliuted  by  the  promiscuous  ac- 
cess incident  to  a  frequent  change  of  inhabitants, 
and  to  a  state  of  freedom :  discipline,  in  diis  as 
in  other  points,  cannot  be  enforced  with  equal 
rigour  or  facility. 

X  To  indose  the  straw,  as  Howard  says,  there 
should  be  a  sack,  for  sevoal  reasons. 

II  If  you  must  regulate,  do  what  for  the  hulks 
the  act  has  not  done,  and  save  men  fifiom  the 
incommodious  and  indelicate  necessity  of  lying 
two  in  a  bed.  On  board  the  hulks,  this  was 
(and  I  suppose  is)  the  case,  as  the  evidence  the 
authors  of  this  act  had  before  them  declares. 

The  single  sheet  the  act  allows  of  is  an  awk- 
ward and  uncomfortable  contrivance.  A  sack, 
with  a  flap  under  the  chin,  would  teke  less  stuff, 
and  be  more  comforuble. 

This,  let  it  be  observed,  is  in  a  note,  and  not 
in  an  act  of  parliament. 
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in  tibuenuelTes ;  but  they  are  ennobled  by  the 
end. 

1.  No  blowing  of  noses  but  with  a  hand- 
kerchief. 

2.  No  spitting,  bat  in  a  handkerchief  or 
spitting-box. 

3.  No  tobacco  in  any  shape. 

4.  Washing  of  hands  and  face  at  rising  and 
going  to  bed. 

5.  Washing  of  hands  immediately  before 
and  after  each  meal. 

6.  Washing  of  feet  at  going  to  bed. 

7.  Hair  of  the  head  to  be  shaved  or  cropt : 
if  shaved,  to  be  kept  dean  by  washing ;  if 
cropt,  by  brushing. 

8.  Bathing  to  be  regularly  performed :  in 
summer  once  »-week ;  in  spring  and  autumn 
once  a-fortnight ;  in  winter  once  a-month.* 

9.  Shirts  dean  twic*  »-week. 

10.  Breeches  washed  once  a- week :  eoata 
and  waistcoats  once  »-month  in  summer ;  once 
in  six  weeks  in  spring  and  autumn ;  and  once 
in  winter:  sheets;,  once  »-m(mth:  blankets, 
once  in  summer. 

.11.  Clothes  all  white,  andundyed:  by  this 
means  they  can  contnurt  no  impurity  wUdi 
does  not  show  itself. 

Ohaervaiians — Much  of  the  regimen  on 
this  head  must  of  course  be  arbitrary :  it  may 
be  tightened  by  some — it  may  be  relaxed  by 
others,  and  yet  nobody  to  blame. 

Nothing  like  all  this  nicety  with  regard  to 
deanliness  can  be  necessary  to  health:  in 
some  points,  it  is  more  than  is  practised  by 
persons  of  the  highest  stations  and  of  the 
greatest  delicacy.  But  the  great  use  of  it  is 
to  ensure  success  to  the  plan  of  chapel-visi- 
tation,  in  which  view  it  is  absolutely  neces- 
sary to  prevent  everything  that  can  give  dis- 
gust  to  any  of  the  senses.  To  get  a  bow 
straight,  bend  it,  says  the  proverb,  the  oppo- 
site way. 

This  part  of  the  regimen  has  even  a  higher 
object.  Between  physical  and  moral  deli- 
cacy, a  connexion  has  been  observed,  which, 
though  formed  by  the  imagination,  b  fiir  from 
being  imaginary.  Howard  and  others  have 
remarked  it.  It  is  an  antidote  i^nst  sloth, 
and  keeps  alive  the  idea  of  decent  restraint, 
and  the  habit  of  drcumspection.  Moral  pu- 
rity and  physical  are  spoken  of  in  the  same 
language :  scarce  can  you  inculcate  or  com- 
mend the  one,  but  some  share  of  the  appro- 
bation reflects  itself  upon  the  other.  In  minds 
in  which  the  least  grain  of  Christianity  has 
been  ptlanted,  this  association  can  scarce  &il 
of  having  taken  root :  scarce  a  page  of  scrip- 
ture but  recalls  it  Washing  is  a  holy  rite : 
those  who  dispute  its  spiritual  efficacy,  will 
not  deny  its  physical  use.     The  ablution  is 


*  In  cold  weather,  immedwtdy  before  the 
summons  to  the  wheel  would  be  the  best  time. 
The  warmth  lost  in  the  fonner  operation  would 
thus  be  restored  with  mterest  by  the  hitter. 


typical :  may  it  be  prophetic  I — Alas!  were 
it  but  as  easy  to  wash  away  moral  as  corpo- 
real foulness ! 

Here  might  regulation  range,  and  eeonoinw 

receive  no  disturbance.  Aecordingfy shall 

I  say?— No:  I  will  not  be  spiteful: —.bos 
however,  so  it  is,  the  penitentiary  act  is  silent. 

On  reception  in  particular,  thorough  deana- 
ing  in  a  warm  bath — thorough  visitation  by 
the  surgeon.  This  in  a  receptumJunue  with- 
out the  building.  Clothing  new  from  top 
to  toe — the  <^d  thoroun^y  scoured  or  ooo- 
demned.  Ablution — regeneration— sohni- 
nity — ceremony — fimn  of  prayer : — the  oe^ 
casion  would  be  impressive.  Grave  moaic,  if 
the  establishment  friraiahedit;  psalmody  at 
least,  with  the  organ.  To  minds  like  these  (to 
look  no  fiffther,)  what  preaching  comparable 
to  that  which  addbresen  itself  to  sense? 


SECTION  X. 

OF  AmiNG  AND^  XXBRCISB. 

The  use  of  airing  is  to  serve  as  a  preservative 
to  health. 

Literally  taken,  it  means  nothing  but  ex- 
posure to  the  air.  But  under  the  notion  of 
airing  is  tacitly  induded  that  of  exerdse.  As 
a  means  to  the  above  end,  either  would  be 
incomplete  without  the  other. 

In  the  choice  of  a  plan  of  airing  for  a  peni- 
tentiary-house, and  in  particular  for  a  Pan- 
opticon penitentiary-house,  the  following  are 
the  qualities  that  appear  to  be  particularly 
desirable :  — 

1.  That  it  be  sufficient  for  the  purpose  of 
health,  for  the  sake  of  which  it  is  instituted. 

2.  That  it  be  subject  to  the  inviolable  Uw 
of  inspection. 

5.  That  it  be  not  incompatible  with  the 
degree  of  sedusion  pitched  upon. 

4.  That  it  be  capable  of  being  applied  re- 
gularly and  without  interruption. 

5.  That  it  be  favourable  to  economy,  viz. 
dther  by  being  productive  of  a  profit,  or  at 
least  of  being  applied  with  as  little  expense 
and  consumption  of  time  as  may  be,  on  all 
days  except  those  in  which  religion  is  under- 
stood to  put  a  negative  upon  that  worldly 
consideration.! 

Walking  in  a  wheel  is  a  spedes  of  exercise 
that  fulfils  to  perfection  every  one  of  the 
above  conditions. 


+  In  the  Wymondham  penitentiaryJiouse,  the 

f»lace  allowed,  the  only  one  that  can  be  allowed, 
or  airing,  is  the  indosed  quadrangle  within  the 
buildiujg,  an  area  of  about  70  to  80  (eet  In  this 
the  air  18  taken — by  whom  ?  by  all  the  nriaanen  ? 
No:  but  by  "  sofne**  only.  And  by  tnose  how?, 
regularly?  No:  but  ^^  ocauionaify,**  Why  by- 
some  only,  and  hj  those  only  ocasionally  ?  Does 
the  necessity  of  air  and  exeidae  to  health  and 
life  come  at  odd  times,  and  vary  with  the  degrees 
or  fanded  degrees  of  guilt  ? 
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1.  It  does  every  thing  that  can  he  wished 
for  with  regard  to  health.     You  may  give  a 
man  as  much  or  as  little  of  it  as  you  please. 
11;  is  hut  a  particular  mode  of  walking  up  hilL 
.A>  laxy  prisoner  cannot  cheat  you.   The  turns 
may  he  numbered — there  are  known  eontriv- 
suices  for  that  purpose.     A  partial  or  tyran. 
nical  inspector  cannot  assign  to  a  prisoner  too 
little  of  this  exerdae,  or  too  much.    The  ef- 
fect is  produced  hy  the  mere  weight  of  the 
bNody  successively  applied  to  different  points. 
fiziCTtaon  cannot  be  shrunk  from  by  one  man, 
<w  exacted  beyond  measure  from  another. 
"Hie  exercise  is  the  same,  or  nearly  the  same, 
ibr  one  man  as  another :  for  a  heavy  man  as 
for  a  light  one. 

2.  That  it  is  capable  of  exposure  to  inspec- 
tion, is  evident  enough.  It  is  scarce  necessary 
to  observe  that  the  axis  of  the  wheel  should 
be  placed  in  a  line  not  widely  deviating  from 
a  right  line  drawn  from  it  to  the  inspector's 
«ye,  when  stationed  in  the  look-cmt  or  erte- 
Ttor  lodge. 

3.  It  is  not  incompatible  with  the  strictest 
plan  of  seclusion :  not  even  with  absolute  so- 
litude. Whatever  persons  are  companions  in 
a  cell,  the  same  persons  and  no  others  may 
be  companions  in  a  wheeL  The  different  par- 
ties may  relieve  one  another  in  the  way  that 
will  he  pointed  out  presently,  without  any 
opportumty  of  converse. 

It  is  beyond  comparison  more  compatible 
with  seclusion,  and  even  with  solitude,  than 
ordinary  walking.  Requiring  more  exertion, 
a  given  quantity  of  it  will  go  much  iarther, 
and  is  performed  without  change  of  place.  It 
is  walking  up  a  hill,  and  that  a  pretty  steep 
one. 

4.  It  need  not  suffer  any  interruption  what- 
soever :  not  even  in  the  worst  of  weather.  To 
each  airing- wheel  there  is  an  amning,  to  be 
used  only  in  bad  weather,  supported  by  a  few 
slight  iron  pillars,  and  composed  of  canvass, 
or  whatever  else  is  cheapest.  It  is  provided 
with  side-flaps  all  round :  such  of  them  only 
as  are  necessary  to  keep  out  the  weather  are 
let  down ;  that  side  alone  excepted  which  is 
towards  the  inspector,  and  which,  if  let  down, 
would  impede  his  view.  To  extend  the  pro- 
tection to  this  open  side,  the  aperture  is  cf>- 
vered  by  a  short  projection  like  a  perch. 

5.  It  is  not  only  &vourable  to  economy, 
but  the  only  operation  ever  thought  of  in  tins 
view  that  is  so.  It  is  all  profit ;  and  this  pro- 
fit is  obtained  without  any  sacrifice.  It  is  not 
in  the  smallest  degree  the  less  healthful  for 
the  profit  which  it  brings :  walking  up  bill  is 
not  at  all  a  worse  exercise,  though  it  will  go 
fiuther,  than  walking  on  plain  ground.  Health 
and  economy  are  not  upon  such  bad  terms  as 
the  authoritative  plans  of  penitentiary  man- 
agement seem  to  suppose :  an  operation  is  not 
imfitted  for  the  one  purpose,  merely  by  being 

ade  subservient  to  the  other.    No  other  of 


the  modes  as  yet  piopeaed  of  applying  forced 
labour  is  eqiaUy  advantageous,  or  equally  un- 
obnoxioHB  to  abuse.  Heaving  at  a  capstem, 
the  exercise  placed  on  a  line  with  it  by  the 
penitentiary  act,  bears,  as  we  have  already 
seen,  no  comparison  with  it. 

6.  This  exercise,  it  may  be  observed,  is  ap- 
plicable with  equal  propriety  to  both  sexes. 
What  should  hinder  the  setting  a  woman  to 
walk  up  a  hill,  any  more  than  a  man  ?  But 
who  could  think  of  setting  the  weaker  and 
softer  sex  to  strain  and  struggle  at  a  cap- 
stem? 

To  attempt  to  determine  what  are  the  most 
advantageous  applications  of  all  that  could  be 
made  of  the  power  thus  acquired,  would  be 
equally  useless  and  impracticable.  It  may  be 
applied  to  any  purpose  whatsoever,  that  the 
fonn  of  the  building  or  the  dimensions  of  the 
outlets  do  not  exclude.  Every  one  who  is  at 
all  conversant  with  the  principles  of  meehanica 
knows,  that  when  you  have  obtained  anyhow 
a  given  quantity  of  power,  the  direction  that 
may  be  given  to  it,  and  the  uses  it  may  be  ap* 
plied  to,  are  at  your  command.  If  your  trade 
requires  it,  you  may  have  a  perpetual  motion 
if  you  please.  You  may  do  what  the  peniten* 
tiary  act  advised  you — sow  stone,  pvtish  mar^ 
hie,  heat  hemp,  rasp  logwood,  or  chop  rags. 
You  may  do  a  thousand  things  besides ;  and 
amongst  the  thousand,  a  thousand  to  five, 
some  that  will  be  more  profitable  than  those. 
Having  it  in  this  case  dieaper  than  you  can 
employ  even  the  powers  of  nature — having  in 
in  short  for  nothing,  you  may  apply  it  ^ith 
advantage,  in  every  instance  where  there  is 
advantage  to  be  made  by  dividing  labour,  in 
such  a  manner  as  to  commit  the  production 
of  the  force  and  the  direction  of  it  to  different 


One  indispensable  demand  there  is  for  it» 
and  but  one — the  raising  water  for  the  sup- 
ply of  the  establishment:  and  health  will  thus 
receive  a  double  sacrifice.  But  for  this  pur- 
pose  a  small  part  of  the  quantity  of  this  sort 
of  labour  requisite  for  airing  and  exercise  will 
be  sufficient :  the  rest  will  remain  free  to  be 
dedicated  to  economy,  in  whatever  may  be 
its  most  productive  shape. 

What  is  the  proportion  of  time  that  ought 
to  be  allotted  to  this  part  of  the  discipline? 
The  quantity,  it  is  evident,  will  admit  of  very 
considerable  variation.  It  will  be  less  fitti- 
guing,  without  being  less  conducive  to  health, 
if  performed  at  twice  rather  than  once,  and 
divided  between  distant  parts  of  the  day. 
Less  than  a  quarter  of  an  hour  each  time  will 
hardly  answer  any  purpose ;  but  that  time 
may  be  doubled,  trebled,  quadrupled,  if  eco- 
nomy should  require  it.  Happily  the  human 
frame  allows  of  a  considerable  latitude  in  this 
as  well  as  in  most  other  parts  of  the  dietetic 
regimen ;  nor  therefore  will  it  follow,  that 
because  half  an  hour  spent  in  this  way  out  of 
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four  and  twenty  would  be  sufficient,  a  whole 
one,  or  even  two  whole  ones,  would  be  too 
much. 

Under  the  notion  of  hard  labour,  the  peni- 
tentiary act  prescribes,  as  we  have  seen,  eight 
hours  of  this  exercise  out  of  the  four  and 
twentv,  at  the  time  of  the  year  when  it  is 
least  ntiguing,  and  a  quarter  as  much  again 
when  it  is  most  so. 

The  different  parties,  I  have  said,  or  indi- 
viduals, may  relieve  one  another  without 
opportunity  of  converse.  On  the  striking  of 
the  clock,  an  inspector  from  his  gallery  opens 
the  cell  where  the  prisoner  is  whose  turn 
it  u  to  go  into  the  wheel.  He  takes  his 
course  in  the  track  already  described.*  Ar- 
rived at  the  door  which  leads  to  the  wheel, 
by  opening  it  he  gives  motion  to  a  bell,  at  the 
Bound  of  which,  and  not  before,  the  prisoner 
who  is  walking  in  the  wheel  quits  it  and  re- 
turns to  his  ceU.  Silence  is  enjoined  to  both 
parties  by  a  general  law.  The  shifting,  be- 
ing the  work  but  of  a  moment,  and  then  per- 
formed under  an  inspector's  eye,  can  never, 
under  these  circumstances,  afford  room  for  a 
prohibited  conversation  of  any  continuance  or 
effect.  By  the  bell  attached  to  the  door  that 
opens  from  the  staircase  upon  the  gallery  ad- 
joining to  his  cell,  notice  is  given  of  the  ar- 
rival of  the  returning  prisoner  to  the  inspector 
of  his  story,  who  immediately  repairs  to  that 
•pot  in  the  inspection  gallery  which  is  oppo- 
site to  the  cell  in  question,  and  opens  it,  as 
before,  to  let  in  the  returning  prisoner,  in 
the  same  manner  that  he  who  has  just  de- 
scended was  let  out.  The  inspector,  having 
a  less  circle  to  move  in,  will  naturally  have 
reached  his  station  before  the  prisoner  has 
reached  the  corresponding  one ;  but,  should 
this  not  be  the  case,  the  prisoner  is  in- 
structed to  wait  in  the  front  of  his  own  cell, 
without  speaking  or  looking  towards  either 
of  the  adjacent  ones.  The  same  instruction 
is  given  with  regard  to  every  cell  by  which 
he  has  ocaasion  to  pass  in  his  way  down  and 
up.  And  this  instruction  is  not  likely  to  be 
broke  through,  as,  besides  the  general  se- 
curity for  its  observance  afforded  by  the  in- 
spection principle,  the  inspector  has,  by  the 
above-mentioned  bell,  received  warning  to 
observe. 

Mode  of  Airing  on  the  Parade,  —  Two  in- 
spectors, in  the  first  place,  repair  from  the 
lowest  inspection-gallery  by  the  line  of  com- 
munication to  the  look-out,  taking  with  them 
fire-arms,  with  a  proportionable  supply  of 
ammunition.  In  their  way  they  carefully  ob- 
serve that  the  side  doors  opening  into  the 
parade  in  the  yards  from  the  covered-way 


*  Through  the  prisoners*  staircase  on  that 
side,  the  grated  passage,  the  prisoners*  straits,  the 
prisoners^  rising-stairs,  and  the  prisoners'  lane, 
out  of  which  a  side-door  opens,  leading  to  the 
wbeabi    See  Part  I.  §  10, 16, 16, 17,  and  Stt. 


through  the  prisoners*  lanes,  are  locked.  No- 
tice being  given  to  the  inspectors  within,  that 
those  in  the  look-out  have  taken  their  sta- 
tion, the  prisoners  are,  in  the  way  already 
described,  let  out  of  their  cells.  Arrived  at 
the  parade,  they  take  their  stations  on  the 
lines  corresponding  to  their  respective  cells. 
They  halt  till  it  be  seen  that  they  have  pro- 
perly occupied  their  respective  posts.  Then, 
on  a  signal  given  from  the  look-out,  the  march 
begins. 

To  mark  the  time,  and  to  preserve  regu- 
larity the  better,  the  assistance  of  martial 
music  may  be  called  in.  Though  the  object 
be  not  military,  there  u  nothing  to  hinder  the 
copying  in  this  respect  the  regularity  of  the 
military  discipline.  What  are  the  institutions 
in  which  regularity  may  not  have  its  use? 
By  miUtary  arrangement,  any  number  of  per- 
sons may  be  kept  together  or  asunder  at  plea- 
sure, while  in  motion  as  well  as  while  at  rest. 
By  military  disdpUne,  a  large  number  may 
be  kept  virtually  separated,  though  collected 
within  a  narrow  space.  At  the  time  of  ex- 
ercise, what  conversation  can  be  carried  on, 
even  between  next  neighbours,  though  not  a 
yard  asunder  ?  Even  in  the  milder  discipline 
of  the  school,  if  the  master  thinks  proper  to 
command  silence,  what  conversation  can  be 
carried  on  within  the  drcuit  of  his  eye? 

It  is  in  this  way  that  hundreds,  as  we  have 
seen,  may  enjoy  the  benefit  of  air  and  exer- 
cise without  the  liberty  of  conversation,  in  a 
space  which,  without  an  arrangement  of  this 
sort,  would  not  be  sufficient  to  afford  to  three, 
no,  nor  to  two,  the  same  limited  indulgence. 
In  this  way,  the  space  absolutely  necessary 
for  the  purpose  may  be  determined  to  a  foot 
square,  and  reduced  to  the  smallest  aUowance 
possible.* 

Thus  much  for  airing,  considered  as  con- 
joined  with  exercise.  But  too  much  care  can- 
not be  taken  to  profit  by  every  opportunity 
that  presents  itself,  of  giving  the  prisoners 
the  benefit  of  the  salutary  influence  of  the 
open  air.  The  house  which  they  inhabit  is 
beyond  example  airy.  True,  but  still  it  is  a 
house.  We  shall  come  presently  to  the  head 
of  achooUnff,  This  exercise  of  the  mind, 
though  it  cannot  conveniently  be  conjoined 
with  bodily  exercise,  may  in  fit  weather  be 
as  well  performed  in  the  yard  as  in  a  confined 
air.  It  therefore  ought  to  be,  whenever  the 
inclemency  of  the  weather  does  not  abso- 
lutely forbid  it. 

*  The  expense  of  the  music  is  scarce  worth 
mentioning.  On  such  simple  instruments  as  a 
tile  and  drum,  a  very  slight  degree  of  instruction 
wlU  be  sufficient  to  the  simple  purpose  of  afford- 
ing a  measure  to  the  time.  That  among  such  a 
multitude  two  or  three  persons  susceptibk  of  this 
degree  of  instruction  snould  not  be  to  be  found, 
if  not  already  possessed  of  it,  is  not  to  be  tup- 
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SCROOLDia  AND  8UNDAT  EMFLOTMENT. 

fivERTpenitentiary-hoase,  it  is  observed  in  the 
I^ettera,  besides  being  a  penitentiary-house, 
^wns  liable  to  be  an  hospital.  Every  peniten- 
-tiary-house — I  might  have  added,  every  Pa. 
noptioon  penitentiary-house  more  particularly, 
might  be,  and  ought  to  be  a  school— to  child- 
ren  at  any  rate,  since  so  it  is,  that  even  that 
tender  age  is  not  exempt  either  from  the  pu- 
nishment, or  from  the  guilt  that  leads  to  it ; 
and  why  not  for  the  illiterate  at  least  among 
men  ?  Not  many  surely  wiU  there  be,  even 
among  the  adult  members  of  this  community, 
whose  education  has  been  so  complete  as  to 
have  left  them  nothing  to  learn  that  could  be 
of  use  either  to  their  master  or  to  Uiemselves. 
To  read,  to  write,  and  to  cast  accounts — ^such 
ordinary  branches  of  instruction  might  be 
common  to  them  aU.  Of  such  of  them  as 
possessed  the  seeds  of  any  peculiar  talent,  the 
valuable  qualities  might  be  found  out  and 
cultivated.  Drawing  is  of  itself  a  lucrative 
branch  of  industry,  and  might  be  made  as- 
-sistant  to  several  others.  Music,  here  as  else- 
where, might  be  made  an  assistant  to  the 
productive  value  of  the  chapel.  If  to  a  just 
comprehension  of  his  own  interest,  the  con- 
tractor should  add  a  certain  measure  of  spirit 
and  intelligence,  he  will  naturally  be  disposed 
to  put  them  in  possession,  according  to  their 
several  capacities,  of  every  such  profitable 
talent  they  can  be  made  to  acquire.  Who 
can  doubt  of  it  ? — ^their  acquirements  are  his 
gains.  Where  is  the  academy  of  which  the 
master  has  so  strong  or  so  immediate  an  in- 
terest in  the  proficiency  of  his  pupils  ? 

Instruction  being  to  be  administered,  at 
what  times  of  the  week  and  of  the  day  ? 
■  Two  words — Svndmf  Schools — resolve  every 
dilBculty.  In  them  we  see  a  vacant  spot,  nor 
that  an  inconsiderable  one,  of  which  instruc- 
tion in  its  most  respectable  branches,  intel- 
lectual as  well  as  moral  and  religious,  may 
take  possession,  without  any  opposition  on 
the  part  of  economy.  Time  was  wanting  for 
such  employments;  employments  were  want- 
ing for  this  time :  both  demands  are  satisfied 
by  a  principle  so  happily  established  and  ap- 
proved. 

Of  what  nature  shall  the  employment  be 
at  those  times?  Let  religion  pronounce,  the 
answer  cannot  be  long  to  seek.  Two  modes 
of  occupation  present  themselves :  exerdses 
of  devotion;  and  lessons  of  instruction  in 
such  acquirements  as  are  capable  of  being  in- 
listed  in  the  service  of  devotion.  That  the 
whole  extent  of  the  time  could  not  be  exclu- 
sively appropriated  to  the  former  purpose,  is 
obvious  enough :  the  very  sentiment  is  more 
than  will  be  to  be  found,  until  it  be  planted 
by  instruction,  in  such  corrupt  and  vacant 
Vot.  IV. 
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minds.  Paternosters  in  incessant  repetition, 
with  beads  to  number  them,  may  fill  up,  if 
you  insist  upon  it,  the  whole  measure  of  the 
day:  but  the  words,  instead  of  being  signs  of 
pious  thoughts,  would  be  but  so  many  empty 
sounds — and  the  beads  without  the  words 
would  be  of  equal  efficacy. 

I  speak  under  correction :  but  for  my  own 
part,  I  must  confess,  that  among  arts  capa- 
ble of  being  employed  in  the  service  of  reli- 
gion, I  see  none  that  need  be  excluded,  even 
on  this  consecrated  day,  so  long  as  they  are 
actually  and  fiiithfully  occupied  in  that  ser- 
vice. Among  the  most  obvious  are  those 
already  mentioned  in  a  more  general  view ; 
especially  that  branch  of  music  which  has  re- 
ceived the  name  oipsalmotbf.  And  if  arts  of 
a  more  refined  and  privileged  texture,  such  as 
that  of  design  in  any  of  its  numerous  branches, 
could  find  admittance  into  so  unpolished  a 
society,  why  should  they  be  excluded  even 
on  that  day,  so  long  as  they  wear  the  habit 
of  the  day  ?• 

Mode  of  Airing  and  Exercising  on  Sim- 
dags —  To  take  their  lessons  they  repair, 
when  season  and  weather  permit,  to  a  kind 
of  open  amphitheatre  in  the  airing-yard,  of 
which,  if  necessary,  there  may  be  several, 
placed  between  the  walks  of  the  airing-pa- 
rade— for  which  once  more  see  the  figure.  The 
form  of  this  erection  is  circular,  with  part  of 
the  circle  cut  off  as  by  a  secant,  in  which  the 
instructor  stations  himself  so  as  to  have  none 
of  his  pupils  behind  him,  nor  out  of  his  view. 
Over  the  seats  may  be  thrown  occasionally 
a  canvass  awning,  supported  by  iron  pillars, 
with  flaps  to  let  down  on  the  weather  side, 
in  case  of  violent  wind  or  rain.  If  these  flaps 
be  not  let  down,  or  not  let  down  on  the  side 
towards  the  look-out,  the  prisoners  in  their 
school  are  open  to  the  eyes  not  only  of  the 
schoolmaster,  but  of  the  inspectors  stationed 
in  that  exterior  lodge.  But  at  the  worst,  the 
vicinity  of  these  armed  protectors  averts  from 
the  instructor  every  idea  of  danger,  f 

*  Drawing,  engraving,  and  colouring  prints 
of  Scripture  scenes  for  editions  of  the  Bible,  the 
Book  of  Common  Prayer,  and  other  religious 
publications,  furnish  constant  employment  tor  a 
number  of  hands  incomparably  greater  than  could 
ever  be  picked  out  for  such  mgenious  arts  irom 
a  penitentiary-house.  Reading  and  writing  will, 
of  course,  on  these  days,  take  religious  suojectK 
for  their  theme;  and  these  vulgar  branches  of 
instruction  will  find  sufficient  occupation  for  by 
far  the  greater  part  of  the  prisoners  But  where 
these  inferior  sources  have  been  exhausted,  what 
scruple  need  there  be  of  ascending  to  the  other 
higher  ones  ?  The  great  object  of  this  conse- 
crated day  is  to  keep  alive  the  sentiment  of  reli- 
Son  in  men*s  minds :  what  exercise,  therefore, 
at  contributes  to  that  end  can  justly  be  deemea 
unseasonable  ? 

-*•  Were  the  roof  a  permanent  one,  a  tiled 
roof  for  example,  it  might  be  difficult  to  find  a 
situation  where  it  could  be  placed  without  affbid- 
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It  i8  not  a  very  slight  degree  of  cold,  nor 
a  slight  measure  of  bad  weather,  that  should 
exclude  them,  on  this  only  day  out  of  seven, 
from  the  healthful  influence  of  the  open  air. 
But  in  ease  of  absolute  necessity,  the  business 
of  reformatory  instruction  may  be  transferred 
to  the  chapel,  there  to  be  carried  on  between 
or  after  the  times  of  divine  service. 

Introduced  into  the  middlemost  inspec- 
tion-gallery by  the  correspondent  traversing- 
staircase,  in  the  same  order  as  into  the  airing- 
parade,  and  with  similar  precautions,  they  take 
their  stations  in  the  chapel-area  and  lower- 
gallery  attached  to  it,  two  armed  inspectors 
having  first  stationed  themselves  in  ihe  gal- 
lery above.  Their  station  gained,  the  doors 
by  which  they  have  been  discharged  into  it 
from  the  circumambient  inspection-gallery  are 
loc)ced.*  The  schoolmaster  may  either  oc- 
cupy the  clerk's  place  under  the  pulpit,  or 
quit  it  and  go  round  to  them,  according  to  the 
nature  of  the  instruction  to  be  conveyed.! 


SECTION  XII. 

OF  VENTILATION,  SHADING,  AND  COOLING. 

Or  ventilation,  considered  as  a  part  of  the 
regimen,  little  need  be  said.  In  the  cold  sea- 
son the  process  is  carried  on,  and  that  in 
perfection,  by  the  apparatus  employed  for 
warming :  and  even  in  warm  weather,  where 
no  artificial  heat  is  introduced,  the  same  struc- 
ture can  scarce  fiul  of  ensuring  the  same  ef- 
fect. Were  it  otherwise,  nothing  more  easy 
than  to  keep  the  windows  open,  especially  on 
Sundays,  and  on  week-days  at  airing  times, 
when  the  prisoners  are  absent  from  their  re- 
spective cells.  In  other  prisons,  comfort  and 
health  are  at  variance;  and  the  preference 
given  by  uncultivated  minds  to  present  feel- 
ings over  remote  considerations,  renders  the 
eiSbrcement  of  this  part  of  the  discipline  more 
or  less  precarious.  In  a  Panopticon,  in  this 
as  in  almost  all  other  articles,  transgression 
is  impossible,  t 


ing  obstruction  in  some  way  or  other  to  the  in- 
spection principle. 

*  Should  it  be  deemed  necessary,  Mr.  Black- 
bttTne*s  mgde  of  sedentary  confinement  might 
here  be  introduced:  vis.  that  of  letting  down, 
lupon  the  level  of  their  breasts  or  stomachs  as 
tney  sit,  a  bar,  which,  without  touching  or  much 
incommoding  them,  prevents  their  rising  till  it 
be  removed.  Mecnanics  and  anatomy  contri- 
buted each  their  share  in  the  prodaction  of  this 
simple  and  ingenious  contrivance,  which,  how- 
ever,  amidst  such  an  abundance  of  securities, 
will  nsidly  be  deemed  a  necessary  one. 

•f  For  instance,  reading  and  writing  portions 
of  Scripture  or  other  devotional  books.  The 
profime  and  worldly-minded  study  of  arithmetic 
might  perhaps  be  looked  upon  as  jll-suited  to 

X  In  ooimtries  where  the  intensity  of  the  coM 
en  particuhffly  averse  to  ventilation. 


For  shading  in  very  hot  weather,  a  strip  of 
canvass  to  each  window  may  be  necessary  in 
the  greater  part  of  the  drcuit. 

Of  the  apparatus  contrived  for  warming,  a 
part  might,  if  it  were  ever  worth  while,  be 
made  subservient  to  the  opposite  purpoae. 
A  cellar  might  oocaaionally  be  taken  into  the 
aeriduct  spoken  of  in  the  section  tm  warmmg, 
and  in  this  cellar  as  in  any  other,  there  might 
be  ice.) 


SECTION  xm. 

DISTRIBUTION  OF  TIME. 

Example  for  Working  Days. 

Meals  (two  in  a  day), li 

Sleep 7j 

Airing  and  exercise  in  the  wheel  for 
those  employed  in  sedentary  work 
within  doors,  at  two  different  times, 

in  the  whole,  at  least 1 

Sedentary  work, 14 

Example  for  Sundtofs  and  Church-Holidags, 

Meals 2 

Sleep, II 

Morning  service 1 

Evening  service, 1 

Schooling  —  induding  catechising  and 
psalmody, 9 

24 

Out  of  the  time  for  sedentary  work  may 
be  taken  the  small  portion  that  will  be  ne- 
cessary for  the  cleansing  of  the  cells  on  or- 
dinary days,  and  the  more  thorough  deanaing 
to  be  given  in  the  afternoon  of  Saturdays. 
As  the  cleansing  could  not  so  well  be  per- 
formed by  candle-light,  nor  work  done  after 
the  deansing,  whatever  time  remained  after 
this  latter  operation  might  be  bestowed  on 
schooling.  The  time  applied  to  the  latter 
purpose  would,  of  course,  vary  according  to 


deaths,  as  is  observed  by  Howard  from  Russian 
documents,  are  much  more  frequent  in  the  cold 
than  in  the  hot  season :  a  fact  the  more  worthy 
of  observation,  as  the  ftnmer,  naturally  the  heal- 
thier season,  w  not  there  attended  witn  wet,  nor 
sul]|ject  to  vidisitudes  as  here.  In  a  Panooticon 
thus  equally  warmed  and  constantly  ventilated, 
the  season  which  would  elsewhere  be  the  least 
healthy,  may  be  expected  to  be  the  most  so. 

|l  In  a  Ijazaretto  built  on  the  Panopticon  prin- 
ciple, as  sugfKsted  in  the  Section  on  Warmimg^ 
a  provision  of  this  sort  would  be  not  unsuitable, 
on  the  score  of  comfort  Whether  on  the  score 
of  economy,  as  a  means  of  enabling  work  to  go 
on  at  times  when  heat  would  not  otherwise  per- 
mit, any  such  thing  could  be  made  to  answer, 
might  not  be  altogether  undeserving  of  coorider- 
ation.  The  facility  might  depend  m  some  mea- 
sure on  local  dicumstaaoes. 
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the  hmob;  hat  in  such  nvialion  there  would 
be  no  inoonyenience. 

is  the  time  allowed  for  niealB  too  little  ? 
Half  an  hour  for  breakfast,  and  an  hour  for 
dinner,  is  an  allowance  common  among  work- 
ing; people  in  a  state  of  freedom.  My  boarders, 
let  it  be  remembered,  hare  not  two  courses 
and  a  dessert :  my  workmen  have  not  to  go 
to  a  distance  for  their  repast.  Is  the  number 
of  meals  in  a  day  too  small  ?  It  is  twice  as 
great  as  that  in  use  among  the  people  of 
antiquity :  it  is  twice  as  great  as  that  which 
satisfied  Homer's  kings. 

Is  the  time  allowed  for  sleep  too  little  ? 
Lord  Coke  does  not  allow  his  student  so 
much  by  a  third.*  Did  he  mean  to  subject 
his  pnpU,  the  darling  of  his  affection,  a  youth 
of  birtii  and  education,  to  hardships,  and  to 
hardships  too  severe  to  be  imposed  on  felons  ? 
Lord  Coke  knew  what  a  man  engaged  in  se- 
dentary occupations  wanted ;  he  spoke  from 
experience.  The  condition  of  my  felons  is, 
in  this  respect,  twice  or  thrice  as  eligible  as 
that  of  many  an  honest  servant  at  an  inn.f 

Are  14  hours  out  of  24  too  many  for  even 
a  sedentary  trade  ?  Not  more  than  what  I 
have  seen  gone  through  in  health  and  cheer- 
fulness in  a  workhouse  by  honest  poor. 

This  sketch,  let  it  be  observed,  is  offered 
rather  in  the  way  of  example,  than  in  the 
shape  of  a  peremptory  rule.  All  I  mean  to 
represent  as  fixed,  nor  with  that  unrelenting 
rigour,  is  the  time  fi)r  meals  and  sleep :  as 

*  Sex  boras  aomno :  totidem  des  legibus  asquis : 

Quatuor  onbis :  des  epulisque  duas. 

Quod  Bupeiest  ultra,  saciis  largire  Camcenis. 

•f  I  happened  once  to  fitll  into  conversation 
upon  this  sulgect  with  a  maid-servant  at  one  of 
the  London  inns  frequented  by  night-csoaches. 
She  went  to  bed  oaee  a-week  at  most,  nor  then 
slept  longer  than  other  people.  The  other  nights 
all  the  sleep  she  had  was  two  or  three  hours 
dosing  in  a  chair.  No  ill  health — no  complaint 
of  bsniship.  Such  is  the  power  of  habit ;  and 
80  moderate,  in  comparison  of  the  demands  of 
luxury,  are  the  calls  of  nature. 

Detormined,  however,  on  this  point  as  on  all 
others,  to  be  on  the  safe  side,  and  beinir  assured 
by  men  of  eminence  in  the  profession,  that  if  the 
genenl  rule  were  ada[>ted  (as  it  certainly  ought 
to  be)  to  such  constitutions  as  required  the  largest 
allowance,  that  allowance  could  not  well  be  less 
than  eight  hours  out  of  the  twenty-four,  such 
aceoedinrly  is  the  proportion  I  propose :  taldng 
only  half  an  hour's  sleep  from  each  of  the  days 
of  labonr  to  add  to  that  day  of  which  the  charac- 
teristic destination  is  to  be  a  day  of  rest. 

Bowing  down  to  the  law  aphorism,  Peritu  in 
tfsa  arte  credendum  e»t,  and  preferring  accord- 
ingly, on  a  question  of  this  sort,  the  opinion  of  the 
fadier  of  pnysie  to  that  of  the  fadier  of  English 
common  law,  I  stand  justified  bv  the  reverend 
sage  Mmself,  by  whom  that  anaent  maxim  is 
adopted  and  recognised,  and  who,  in  the  plan  of 
dietetics  above  quoted,  spoke,  perhaps,  rather 
as  a  poet  than  as  a  pbysidan,  and  more  from 
Imagination  than  from  experience. 


to  everything  else,  the  proportions  may  be 
infinitely  diversified,  according  to  particular 
convenience. 

Fifteen  hours  in  the  day  employed  in  lu- 
crative occupations :  for,  m  this  regimen,  be 
it  never  forgotten,  even  the  time  found  for 
health  is  not  lost  to  industry.  |  Fifteen  hours 
out  of  the  twenty-four,  witiioat  the  smallest 
hardship,  and  that  all  the  year  round ;  not 
much  less,  as  we  have  seen,  than  double  the 
quantity  thus  employed  in  the  establishments 
contrived  at  such  an  immense  expense  for  the 
extraction  of  forced  labour. 

Let  it  not  be  forgotten,  meal  times  are 
times  of  rest :  feeding  is  recreation.  Even 
change  of  work,  espeoally  if  firom  gymnastic 
to  sedentary,  is  repose,  not  to  speak  of  re- 
creation. 

Hie  four  and  twenty  hours  a  field  for  diseo^ 
very !  could  any  one  have  thought  it  ?  Five,  six, 
seven,  precious  hours,  out  of  fifteen,  thrown 
away  as  offiJ  I  Such  is  the  account  rendered 
by  the  authors  of  the  penitentiary  act,  of  the 
talents  committed  to  their  charge  I 

Seven  hours  token  from  industry,  taken 
even  from  health,  yet  not  added  even  to  com- 
fort, not  to  mention  an  object  so  perfectly  un- 
thought  of  as  the  improvement  of  the  mind. 

I  say,  even  from  health.  By  the  custom  of 
sleeping,  or  what  is  still  worse,  of  lying  a-bed 
awake,  to  excess,  the  animal  fiwne  is  relaxed, 
the  spirits  sunk,  and  the  constitution  debili- 
tated  and  impahred ;  the  habit  of  indolence 
is  at  the  same  time  formed  and  riveted,  and 
the  texture  of  the  mind  vitiated  along  with 
that  of  the  body.  This  a  meliorative,  a  re- 
formative regimen  I  I  had  almost  called  it  a 
oormpti  ve  one.  As  soon  would  I  turn  Macbeth 
and  murder  sleep,  as  thus  murder  health  by 
smothering  it  under  a  pillow. 

Whence  all  this  waste  of  health  and  time, 
one  may  almost  say  of  good  morals  ?  la  it  to 
save  money?  Is  it  that  ingenuity  has  not 
yet  foimd  out  an  employment  for  candle-light 
that  will  pay  the  expense  of  candles  ?  Those 
employments  at  least  might  be  carried  on  by 
candle-lig^t,  and  by  very  littie  candle-light, 
(knitting,  for  example)  which  are  carried  on 
without  eyes.  But  if  nothing  in  this  way 
could  be  found  for  them  that  would  fetch  mo* 
ney,  they  should  have  light  to  learn  to  read, 
or  to  write,  or  even  to  sing  by,  rather  than 
consume  time  and  health  in  shaking  or  shi- 
vering in  bed,  comfortless  and  alone,  to  save 
consuming  candles. 


X  Nor  need  the  portion,  if  any,  which  may  be 
thought  fit  to  be  allowed  to  ooQupations  of  a 
literary  nature,  be  sU  of  it  without  an  economical 
use.  Such  as  could  write  well  enough  might 
copy  for  hire ;  at  least  they  might  copy  the  ac- 
counts and  other  papers  relative  to  the  manage- 
ment of  the  house.  Even  music,  were  there  a 
demand  for  it,  might  find  here  and  there  a  coyp- 
ist  among  so  large  a  number. 
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SECTION  XIV. 

OF  PUNISHMENTS. 

On  this  liead,  I  shall  not  at  present  be  mi- 
nute :  with  regard  to  particulars,  a  few  hints 
may  serve  —  principles  have  been  laid  down 
in  another  work.* 

Punishments  may  be  increased  in  number 
without  end,  without  being  increased  in  se- 
verity ;  they  may  be  diversified  with  advantage 
by  being  adapted  to  the  nature  of  the  case. 

One  mode  of  analogy  is,  the  pointing  the 
punishment  against  the  fiundty  abused :  an- 
other is,  ordering  matters  so  that  the  punish- 
ment shall  flow,  as  of  itself,  from  the  offending 
cause.  Outrageous  clamour  may  be  subdued 
and  punished  by  gagging ;  manual  violence, 
by  the  strait  waistcoat ;  refusal  to  work,  by 
a  denial  of  food  till  the  task  is  done.  The 
Spartan  discipline  may,  on  this  head,  furnish 
a  hint  for  the  management  of  a  penitentiary- 
house,!  without  pushing  the  imitation  so  nr 
as  to  make  want  of  dexterity  a  capital  offence, 
or  treating  British  criminals  witli  the  degree 
of  severity  said  to  be  practised  by  Spartan 
parents  on  their  innocent  children. 

Here,  if  anywhere,  is  the  place  for  the  law 
of  mutual  responsibility  to  show  itself  to  ad- 
vantage. Confined  within  the  boundary  of 
each  cell,  it  can  never  transgress  the  limits 
of  the  strictest  justice.  Either  inform,  or 
ntffer  as  an  accomplice.  What  artifice  can 
elude,  what  conspiracy  withstand,  so  just,  yet 
inexorable  a  law  ?  The  reproadi,  which  in 
every  other  abode  of  guilt  attaches  itself  with 
so  much  virulence  to  the  character  of  the 
informer,  would  find  nothing  here  to  fiwten 
upon ;  the  very  mouth  of  complaint  would  be 
stopt  by  self-preservation — **  I  a  betrayer? 
I  unkind  ?  Your's  is  the  unkindness,  who 
call  upon  me  to  smart  for  your  oflfence,  and 
suffer  for  your  pleasure."  Nowhere  else  could 
any  such  plea  support  itself — nowhere  else  is 
connivance  so  perfectly  exposed  to  observa- 
tion. This  one  stone  was  wanting  to  oom-i 
plete  the  fortress  reared  by  the  inspection 
principle :  so  many  comrades,  so  many  in-^ 
spectors;  the  very  persons  to  be  guarded  j 
against  are  added  to  the  number  of  the  guards. 
Observe  here,  too,  another  advantage  of  li- 
mited association  over  absolute  solitude.  In  I 
an  ordinary  prison,  society  is  a  help  to  trans-' 
gression :  in  the  cell  of  a  Panopticon,  it  is  an 
additional  security  for  good  behaviour.     ,    ^ 

Covered  with  tiie  rust  of  antiquity,  the  law 
of  mutual  responsibility  has  stood  for  ages  the 
object  of  adndration.  Fresh  firom  the  hands  of 
AUred,  or  whoever  else  first  gave  it  existence, 
what  was  the  composition  of  this  celebrated 

*  Introduction  to  the  Principles  of  Morals  and 
Legislation,  4to,  17S9. 

f  A  boy  was  not  to  have  his  breakfast  till  he 
had  shot  it  off  a  tree. 


law  ?  Nine  grains  of  iniquity  to  one  of  justice. 
Ten  heads  df  frmilies,  with  walls,  woods,  and 
hills  between  them,  eiM^  to  answer  for  the 
transgressions  of  every  other  I  How  different 
the  case  under  the  dominion  of  the  inspection 
principle !  Here  shines  justice  in  undouded 
purity.  Were  the  Saxon  law  to  be  reduced 
to  the  same  standard,  what  would  be  the 
founder's  task?  To  give  transparency  to 
hills,  woods,  and  walls,  and  to  condense  the 
contents  of  a  township  into  a  space  of  14 
^t  square. 


SECTION  XV. 

MODE  OF  GUABDINO  ON  THE  OUT8ZDB. 

For  the  more  perfect  defence  of  the  sunound- 
ing  wall,  I  have  already  ventured  to  propose 
a  military  guard.l  Such  aspedesof  protection, 
though  altogether  foreign  to  the  inspection 
principle,  and  less  necessary  to  a  Panopticon 
prison  than  any  other,  would  not  be  without 
its  use.  It  woiuld  add  to  the  security,  with- 
out adding  to  the  expense.  As  far  as  the 
construction  of  the  wall  is  concerned,  it  might 
even  save  expense ;  since  with  this  help  the 
height  and  consequent  thickness  of  that  boun- 
dary need  be  no  greater  than  what  was  ne- 
cessary to  prevent  conversation  between  the 
centinels  without  and  the  prisoners,  except 
in  a  voice  too  loud  not  to  be  heard  by  the 
inspector  in  the  look-out.  i 

Mr.  Howard,  in  competition  with  his  own 
opinion,  to  which  it  gives  me  pleasure  to 
find  my  own  ideas  so  conformable — the  good 
Howard,§  with  the  candour  so  well  suited  to 
his  benevolence,  produces  the  counter  opinions 
of  two  fi'iends  of  his — the  one  f^  worthy  man 
whom  I  will  mention.  Dr.  Jebb,  because  he 
is  no  more — the  other  a  gentleman  of  the  best 
intentions,  and  of  the  purest  zeal  for  liberty, 
whom  on  the  present  occasion  I  choose  rather 
to  mark  by  tiiese  titles  than  by  his  name. 
According  to  the  one,  in  no  particular  or  pos- 
sible circumstance  the  interference  of  the 
established  **  army  should  be  admitted ;"  ac- 
cording to  the  other,  "  the  objections  against 
the  mSitary  are  numerous,  obvious,  weighty, 
and  irresistibly  conclusive."  It  is  with  con- 
cern one  sees  such  opinions  with  respectable 
names  to  them,  so  worded  and  in  print.  A 
man  writes  naked  opinions  to  a  friend  to  whom 
he  writes  any  thing :  but  to  the  public  he  gives 
reasons.  As  to  the  *'  objections,"  of  which, 
however  "  obvious,'*  none,  I  must  confess, 
are  discernible  to  my  eyes — of  these  objections, 
if  they  weigh  any  thing,  the  lightest  would 
have  had  more  weight  in  it  than  all  this  sound. 
What  1  —  "in  no  particular  or  possible  cir- 
cumstance?"—  would  it  have  been  better 


±  Postscript,  Part  L  §  20,  91. 
j|Ibid.p.l08,andI0e. 
§  On  Lamettos,  p.  224. 
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that  London  should  have  burnt  on,  than  that 
the  military  should  be  employed  in  putting 
out  the  fires  ? 

Upon  the  subject  of  this  class  of  men,  my 
notions,  though  not  altogether  so  heroical, 
are,  like  those  of  the  good  Howard,  much 
more  simple.  I  would  have  as  few  of  these 
TQgidars  as  possible ;  but  from  these  few,  as 
from  all  other  public  servants,  I  would  draw 
as  much  service  as  I  could.  In  what  respect 
is  the  military  instrument  of  domestic  peace 
distinguished  from  the  civil  ?  In  being  more 
expert  in  the  business,  more  efficient,  better 
disciplined,  more  trained  to  suffer  whuUe  it  is 
possible,  as  well  as  to  act  when  it  is  necessary, 
and  in  the  event  of  his  acting  too  briskly  or  too 
soon,  more  sure  to  be  forthcoming  and  made 
responsible.  But  if  the  military,  or  any  other 
strong  and  efficient  power,  is  to  be  employed 
on  any  occasion,  and  against  any  body,  against 
whom  should  it  be  made  use  of  with  less 
scruple,  than  against  felons  and  their  allies  ? 

is  not  prevention  better  than  punishment? 
The  better  you  are  seen  to  be  prepared  against 
an  attack,  tiie  less  your  danger  of  sustaining 
one.  Which,  then,  shews  the  best  counte- 
nance against  desperadoes  and  incendiaries — 
an  accidental  civil  force,  or  a  standing  mili- 
tary one  ?  I  mean  always  that  sort  of  standing 
army  which  consists  of  a  dvil  officer  com- 
manding a  corporal's  guard.  Si  vis  paeem, 
j^a  bettum,  a  maxim  but  too  apt  to  be  abused 
in  matters  of  foreign  politics,  is  surely  in  no 
great  danger  of  being  misapplied  in  the  politics 
of  a  prison — a  sort  of  monarchy  which  has 
never  yet  been  noted  for  plans  of  conquest, 
or  aggressive  enterprise. 

It  is  a  matter  of  subordinate  consideration, 
but  surely  not  altogether  undeserving  of  at- 
tention, that  a  service  like  this,  of  all  peace- 
ful services  the  most  resembling  a  service  of 
defensive  war,  is,  with  a  view  to  that  sort  of 
war,  one  of  the  best  schools  that  peace  can 
afford,  of  military  discipline.  Among  dtizens, 
what  sort  of  enemy  so  formidable  ?  and  what 
sort  of  citizen  is  it  least  to  be  regretted  that 
a  soldier  should  be  in  the  habit  of  looking 
upon  as  an  enemy  ? 

Add  to  this,  that  the  more  frequently  a 
guard  changes,  the  less  in  danger  it  is  of  being 
corrupted.  Let  the  change,  then,  be  made  a 
frequent  one :  the  more  it  is  so,  the  greater 
the  number  of  those  to  whose  lot  it  fidls  to 
share  the  benefit  of  this  branch  of  military 
practice. 

Would  not  the  parade  of  military  rigour 
help  to  impress  the  minds  of  men  without  doors 
witii  the  idea  of  hard  government  ? — would 
it  not  help  to  widen  the  distance  between  the 
lot  of  the  persons  thus  coerced,  and  the  con- 
dition, not  only  of  the  guiltless  citizen,  but 
even  of  the  less  obnoxious  among  malefiMrtors  ? 
Would  it  not  in  this  manner  add  to  the  terrific 
influencae  of  the  punishment,  without  adding 


to  the  sufferings  of  those  who  undergo  it  ? 
Surely  it  would :  for,  once  more,  who  is  there 
that  will  deny  the  effect  of  scenery  upon  tibe 
eyes  of  the  gaping  multitude  ?* 

The  military  guard  thus  given  to  the  sur- 
rounding wall  would  not  supersede  the  ne- 
cessity of  an  unmilitary  poAer  for  the  gate. 
Whoever  officiated  in  that  capacity  ought,  for 
several  reasons,  to  be  acquainted  yriih  the 
persons  of  all  who  belong  to  the  establish- 
ment, and  who,  as  such,  may  be  allowed  to 
pass  and  repass  without  examination.  He 
ought  likewise  to  be  acquainted  with  the  per- 
sons of  the  prisoners,  lest  any  of  them  should 
make  their  escape  in  disguise ;  for  instance,  by 
borrowing  or  stealing  the  clothes  of  any  of 
the  under  officers,  or  servants,  or  persons 
admitted  occasionally  to  work  in  or  about  the 
house. 

A  centinel,  therefore,  that  is,  a  soldier  con- 
tinually changing,  would  not  so  well  answer 
the  purpose.  An  artisan,  whose  employment 
consisted  in  some  sedentary  trade — a  cobbler 
or  a  weaver,  for  example — might  probably  be 
found  to  accept  of  it,  perhaps  without  any 
other  recompense  than  the  lodging  it  would 
afford  ;t  at  any  rate  for  less  tiian  what  would 
be  necessary  to  pay  him  for  his  whole  time.} 


SECTION  XVL 

PBOVISION  FOR  UBEKATSD  FEI80NBR8. 

How  to  make  provision  for  the  prisoners  at 
the  expiration  of  their  terms  ?  —  how  to  en- 
sure for  the  future,  with  least  hardship  on 
their  part,  witlrdue  regard  to  their  respective 
characters  and  connexions,  and  at  the  least 
expense,  their  good  behaviour  and  their  sub- 
sistence ?  It  is  time  to  be  short  —  here  fol- 
lows a  slight  sketch. 


*  I  leave  it  to  the  authors  of  the  penitentiary 
act  to  insert  a  common  refectory  mto  a  plan 
of  rigid  solitude.  But  were  I  obhced  to  set  the 
prisoners  to  eat  in  common,  and  like  the  Kinn^ 
of  Qieat  Britain  in  former  days,  in  public,  it 
should  be  (still  in  pursuit  of  the  same  idea)  under 
the  guard  of  an  armed  party  with  presented  mus- 
kets^ loaded  or  unloaded,  ready  to  fire  on  the  first 
motion  towards  disturbance.  To  spectators,  the 
entenainment  might  shew  like  that  of  the  tyrant 
Damocles;  but  to  those  who  partook  of  it,  the 
danger  would  be  but  show,  knowing  that  security 
depoided  upon  themselves. 

+  Gatekeepers  are  ooounonly  obtained  on  si- 
milar terms  mr  parks. 

X  A  fortress  thus  secured  would  have  a  colla- 
teral US&  In  times  of  riot,  it  would  afford  an 
asylum,  where  obnoxious  persons  or  valuable 
effects  might  be  lodged  in  perfect  safety  against 
every  thing  but  cannon— an  engine  of  destruc- 
tion which  has  never  yet  been  seen  in  the  hands 
of  any  English  mob ;  and  it  is  only  from  igno- 
rant  mobs,  even  in  times  of  civil  war,  that  an 
esublishment  of  this  nature  could  have  any  thing 
to  appr(di«id. 
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I.  The  prisoner  not  to  be  discharged  but 
upon  one  or  other  of  three  conditSons :  — 

1.  Entering  into  the  land-senrice. 

2.  Entering  into  the  sea-service  for  life. 

3.  Finding  some  responable  householder 
ivho  will  be  bound  in  tiie  sum  of  [£50]  for 
his  good  behaviour,  by  a  recognisance  renew- 
able from  year  to  year ;  with  a  stipulation  for 
surrendering  the  body  in  case  of  non-renewaL* 


*  A  set  of  provisions  to  this  effect  being  en- 
acted, an  establishment  of  some  sort  or  other 
would,  I  take  for  granted,  be  set  up  for  the  re- 
ception of  as  manv  of  the  convicts  as  either  could 
not  embrace,  or  cnose  not  to  embrace,  any  of  the 
Ouier  options* 

This  subsidiary  establishment,  I  likewise  take 
for  granted,  would  be  carried  on  in  a  building 
ereoed  on  purpose  on  the  nanoptioon  plan ;  and 
no  one  seems  so  likely  to  be  the  undertaker  as 
the  contracting  ^vemor  of  a  penitentiary-house 
upon  the  panopticon  plan,  as  giving  him  every  fa- 
cility for  getting  the  most  work  done,  and  making 
the  most  of  that  work.  It  would  be  worth  some- 
body's while,  because  the  conricts,  having  by 
the  supposition  no  other  course  of  life  to  betake 
themselves  to,  or  none  they  liked  so  well,  would 
serve  on  so  much  the  cheaper  terms.  It  would 
be  better  worth  the  governor^  while  than  that 
of  anybody  else,  because  experience  would  have 
taught  him  how  to  apply  the  panqptioon  prin- 
ciple in  the  way  of  mana^pement  to  the  most  ad- 
vantage, pointed  out  to  him  a  profitable  mode  of 
employment,  and  shown  him  the  precise  worth 
of  eacn  man's  labour.  It  would  be  better  worth 
his  while  to  set  them  to  work  in  a  separate  panop- 
ticon of  his  own  erection,  and  upon  such  terms 
as  he  and  they  could  agree  upon,  than  to  have 
them  continue  on  the  footin|g  ot  remancHtt  in  the 
penitentiary  panopticon,  with  head-money  to  be 
paid  him  by  government,  on  the  same  footing  as 
at  first — ^Wby  ?  Because  every  such  retnaneni 
would  occupy  the  place  of  a  prisoner  in  ordinary. 
The  more  he  had  of  the  former,  thcfewer,  there- 
fore, (if  the  number  of  such  remanents  were  at  all 
consicierable)  he  could  haveof  theother:  whereas, 
upon  the  supposition  of  a  subsidiary  panopticon, 
the  more  workmen  he  could  get  to  employ  in  it 
upon  such  advantageous  terms,  the  greaterwould 
be  his  advantage.  Enffaipng  his  workmen,  too, 
for  the  subsidiary  establiNunent  for  a  consider- 
able and  certain  term,  he  could  dependupon  them, 
and  make  his  arrangements  acooidin^y :  where- 
as no  remanent  could  be  depended  on  for  two 
days  together ;  rince  at  any  time  he  might,  for 
aught  me  governor  knew,  find  some  niendly 
bondsman,  or  at  any  rate  embrace  one  or  other 
of  the  other  options.  This  uncertsinty  I  keep 
up  on  purpose ;  lest  in  case  of  a  deficiency  in  the 
numbor  or  the  prisoners  in  ordinary,  the  gover- 
nor, for  the  sake  of  the  head-money,  should 
make  it  worth  the  whileof  aprisoner.  wiioseterm 
was  expired,  to  suy  in  upon  the  rooting  of  a 
remanent,  and  tiius  continue  a  burthen  to  govern- 
ment, rather  than  embrace  any  one  of  the  other 
options. 

Why  not  oblige  the  governor,  by  a  clause  in 
his  contract,  to  uke  remanentstit  a  reduced  price  ? 
Beouise  nothing  would  be  saved  by  it  Ante- 
eedentiy  to  experience,  the  governor  could  not 
be  snfllicientiy  assured  in  what  degree,  if  in  any, 
the  hibour  or  a  convict  would,  upon  an  average 
of  all  tlie  convicts,  be  more  valuable  at  the  ex- 
piration than  at  the  commencement  of  bis  term : 


n.  To  furnish  an  inducement  capable  of 
engaging  not  only  relations  or  other  particii- 
lar  friends,  but  strangers,  to  take  upon  them 
such  an  obligation,  authority  given  to  the 
prisoner  to  enter  into  a  contract  for  a  term 
of  any  length,  conferring  on  his  bondnua 
the  powers  following,  viz. 

1.  Power  of  a  fother  over  his  diild,  or  of 
a  master  over  his  apprentice. 

2.  In  case  of  escape,  powers  of  reeaptioD, 
the  same  as  by  17  Geo.  II.  ch.  5,  §  5,  in  ease 
of  vagrants ;  with  penalties  for  harbouring  or 


the  more,  therefore,  he  abated  upon  the  rema^ 
fieifto,  the  hither  he  must  charffe  upon  the  neU 
soners  in  oroinary.  It  is  on  Uiat  acooont  fliat 
my  obyect  is  as  much  as  may  be  to  get  rid  of 
remanents^  so  that,  if  poMible,  there  shall  be 
none,  except  in  the  case  m  a  man  who  has  neither 
ability  to  pay  an  employer  for  his  subsistence^ 
nor  friend,  nor  parish— a  case  which  is  likely  t0 
be  extremely  rare. 

I  had  rather  the  penitentiary  governor  should 
get  the  emancipated  priaoneis  in  tills  way,  than 
any  other  undertaker,  whom  the  view  or  profit* 
and  not  any  particular  connexion  with,  or  friend- 
ship for  the  prisoner,  might  induce  to  bid  for 
him.  Why  ?  Because  the  governor  is  by  thia 
time  a  tried  man  in  every  respect,  as  weu  as  a 
responsible  one.  It  is  on  this  consideratjon  I 
riew  with  satisfaction,  rather  than  regret,  the 
advantage  he  will  have  over  any  other  master  in 
treating  with  them,  before  the  expiration  of  their 
terms.  At  the  same  time,  I  do  not  exclude  other 
bidders.  Why  ?  Because  such  a  monopoly  woald 
be  a  hardship  on  the  prisonars,  and  tnat  a  need* 
less  one; 

Considered  as  a  ftind  of  recruits,  the  pcniten. 
tianr-house  would  be  an  economical  one.  What 
will  be  styled  in  boatswain's  or  recruiting  Ser- 
jeants language  Rbertv,  and  what,  if  it  Is  to  be 
called  tervituae^  is  at  least  an  honourable  one, 
may  stand  instead  of  bounfff-money.  The  mom 
irksome  the  dvil  subjection  has  been  felt  amon^ 
a  class  of  men  distinguished  at  one  time,  at  least, 
by  their  aversion  to  ordinary  labour,  the  more 
likely  they  arc  to  be  caught  by  tiie  busUing  gaiety 
and  ftequent  indolence  of  a  military  life.  As  a 
school  for  recruits — as  a  nursery  for  a  prolteioa 
in  which  everythingdependsupon  obedienoe,whac 
can  equal  an  establishment  in  whidi,  for  a  couae 
of  years  disobedience  has  been  impossible. 

Can  the  source  be  objected  to  as  a  stain  upon 
the  service  ?  Not  surely  by  any  one  who  can 
think  with  patience  of  the  methods  in  which  so 
large  a  portion  of  both  departments  has  been 
hautually  filled  up  under  the  present  practice. 
On  the  present  footing,  in  what  state  are  crimi* 
nals received  mto  aserviceof  which  honour  ought 
to  be  cherished  as  the  vital  principle  P— when  the 
marks  of  depravity  and  its  attendant  ignominy 
are  f^esh  upco  their  heads :  how  under  the  pro- 
posed arranffement  —  after  the  ffuilt  has  been 
eniiated — the  moral  disease  cured,  and  the  igno- 
miny washed  away  by  a  course  of  purificMion 
still  more  public  than  the  offence.  I  wonhi  go 
farther :  1  would  draw  a  marked  line  between 
these  recruits  and  other^  nor  admit  the  stigma- 
tized upon  an  equal  footing  with  the  irreproacfa- 
able,  till  afUr  a  term  of  additional  probation 
gone  through  in  the  army  itself,  and  a  ceremony 
reinstating  them  in  solemn  form  in  the  j 
of  loet  character. 
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eiitieing,  as  by  5  EUx.  cli.  4,  §  11,  in  cMe  of 
persons  bound,  for  wsnt  of  employment,  to 
serve  as  servants  in  husbandry.* 

3.  The  contraeting  governor  of  the  Ptai* 
opticon  penitentiary -house  to  be  bound  to 
keep  the  prisoner  there,  after  the  expiration 
of  the  term,  though  it  should  be  for  life, 
unti]  disdaarged  in  one  or  other  of  the  three 
w»ys  just  mentioned ;  and  that  upon  terms, 
at  any  nite,  not  ezoeeding  those  on  which  he 
would  be  bound  to  receive  a  fresh  prisoner : — 
and  so  in  case  of  surrender  by  a  bondsman. 

4.  The  prisoner's  parish  to  be  bound,  in 
such  esse,  to  give  the  crown  an  indemnifica- 
tion, not  exceeding  the  utmost  amount  of  the 
charge  borne  by  reason  of  any  pauper  by  that 
parish,  t 

5.  The  bondsman  to  be  bound  for  the 
mamtemmmee^  as  well  as  the  good  behaviour 
of  the  liberated  prisoner,  during  the  term  of 
the  eagagement.t 

6.  The  governor  of  the  penitentiary-house 
to  be  bound,  on  fidlure  of  the  particular 
bondsman,  to  the  extent  of  half  the  penalty 
specified  in  his  recognisance  in  case  of  for- 
foiture.  I 


*  The  stroni^  these  powers^  the  easier  it  will 
be  for  the  convict  to  find  a  master  u>  his  choice. 
Any  one  who,  from  rektionship  or  any  anteee- 
dent  connexion,  might  be  induced  tostand  bonds- 
man to  him  without  makinff  advantage  <k  his 
serrice,  will  he  equally  at  libierty  to  do  him  the 
friendly  office:  and  the  better  terms  he  is  enabled 
to  give,  the  better  he  will  be  able  to  make. 

■f  No  hardship  on  the  parish :  the  burthen  is 
no  more  than  would  fall  on  them  of  course :  it 
gives  them  a  chance  of  leUeving  themselves  which 
Uiey  have  not  at  present  The  case  of  a  remo' 
lunt  too  helmets  to  do  anything  at  all  for  his 
subsistence  wul  be  extremely  rais.  Whatever  he 
is  able  to  do,  the  governor  knows  by  experience, 
and  can  take  him  off  the  hands  of  the  parish  up- 
on terms  mntoallv  advantageous.  Atradev^co, 
having  been  earned  on  in  a  panoptioon  peniten. 
tiary-house,  might  be  carried  on  with  equal  ad- 
vantage in  a  subsidiary  establishment  conducted 
on  the  same  principle,  might  be  incapable  of 
being  carried  on  in  a  parish  workhouse. 

f  Otherwise  he  mignt  give  himself  up  to  idle- 
ness, turn  beggar,  or  throw  himself  upon  the 
parish.  The  bondsman^  when  he  had  once  nro- 
cuied  the  convict  his  liberty,  might  care  httle 
what  beoune  of  him.  so  long  as  ne  kept  ftrom 
such  offences  as  would  operate  a  forfeiture  of  the 
recognisance,  or  committed  them  at  a  distance 
where  his  identity  was  not  known. 

II  If  no  provision  were  made  for  scrutinizing 
into  the  bondsman's  responsibility,  members  m 
gangs  might  become  security  for  one  another,  as 
swindlers  lend  one  snother  their  nsmes  to  bdls. 
Such  particular  bondsmen  being  so  many  com- 
petitors of  the  governor's,  genexaUy  spealdng  he 
would,  it  is  true,  have  a  natural  interest,  even 
without  this  artificial  one,  in  opposing  improper 
bondsmen.  But  such  natural  interest  would  be 
less  and  ksa,  the  less  valuable  a  worlcman  the 
convict  were,  whether  through  morsl  or  natural 
taifinni^.  Besides  that  sucn  a  scrutiny,  if  it 
were  not  thus  made  the  governor's  duty  as  well 


7.  The  governor  bound  also,  on  such  fail- 
ure, for  the  prisoner's  maintenance ;  but  with- 
out being  obliged  to  grant  him  relief  on  any 
other  terms  than  those  of  his  returning  to  the 
penitentiary-house,  or  engaging  in  his  service 
for  such  time  as  shall  have  been  agreed  on. 

8.  Such  bondsman's  recognisance  to  be 
taken  before  justices  in  quarter  or  petty  ses- 
sions, with  power  to  the  governor  to  oppose 
and  cross-examine,  as  m  the  King's  Bench  in 
case  of  baiL 

9.  The  recognisance  to  be  registered  with 
the  clerk  of  the  peace,  and  annuidly  renewed : 
upon  fiulure  of  renewal,  the  responsibility  of 
the  governor  to  revive,  and  with  it  the  power 
of  recaption. 

10.  Power  to  the  governor  and  the  prisoner 
to  enter  into  a  contract  of  engagement  for  any 
number  of  years,  and  that  before  the  expira- 
tion of  the  term,  subject  to  attestation  be- 
fore a  justice,  as  in  case  of  enlistment,  and 
examination  toudiing  his  consent,  as  in  the 
Common  Pleas  in  case  of  a  feme  covert  join- 
ing in  the  disposal  of  an  estate. 

11.  In  case  of  dispute  between  the  gover- 
nor or  any  other  master  -  bondsman  and  any 
such  servant,  justices  to  have  cognisance,  as 
at  present  in  case  of  servants  in  husbandry.  J 


as  his  hitsrest,  would  be  an  invidious  task  What 
is  more,  it  is  in  this  way  made  his  interest  that 
whatever  reformation  is  effected  in  the  behaviour 
of  the  convict  by  the  penitentiary  discipline, 
should  be  not  merely  apparent  and  temporary, 
but  real  and  lasting. 

To  induce  him  to  take  upon  himself  all  this 
responsibility,  some  allowance  must  be  made 
him:  but  the  dmee  of  power  given  by  the  pan- 
opticon plan,  and  the  confidence  he  will  naturally 
have  in  his  own  care  and  skill  in  the  application  of 
Uiat  power,  will  render  it  unnecessary  to  be  very 
liberaL  Records  or  other  documents  will  show 
the  proportional  number  of  instances  in  which  a 
convict,  after  having  been  discharged  from  the 
hulks,  has  been  prosecuted  for  any  subsequent 
oifence. 

In  case  of  a  crime  operating  to  the  detriment 
of  an  individual,  the  forfeit,  to  the  extent  of  the 
damage,  might  be  applied  to  the  purpose  of  in- 
demniiicatioo — an  object  sadly  and  almost  univer- 
sally neglected  by  the  criminal  law.  Prosecution 
for  the  forfeiture  would  thus,  too,  be  rendered 
more  certain.  Recognisances  to  the  crown  are 
often  of  no  effect,  for  want  of  an  individual  whose 
hiterest  it  is  to  prosecute. 

§  The  necessity  of  periodical  renewal  keeps 
alive  the  dependence,  and  with  it  the  securihr. 
Honour  and  gratitude  are  ties  too  feeble  for  the 
law  to  trust  to.  where  so  much  surer  may  be  had, 
apedally  in  tne  instance  of  such  a  class  of  men. 
Tnus  circumstanced,  a  man  will  avoid  not  only 
punishable  misbehaviour,  but  idleness,  drunken, 
ness,  begging,  vagrancy — anything  which  can 
loul  to  such  mistehaviour,  or  excite  an  appre- 
hension of  it  Moreover,  the  shorter  the  term, 
the  less  the  bondsman's  risk :  the  less,  therefore, 
the  difficulty  of  obtaining  one— another  instance 
of  a  provision  benefidal  at  first  view  to  the  bonds- 
man alone,  but  in  effect  still  more  so  to  the  con- 
vict. 
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12.  Any  such  contract  so  made  with  a  pri- 
soner, not  to  give  him  a  fresh  settlement. 

1 3.  Power  to  government  to  remove  to  his 
parish  any  such  remanent  remaining  on  the 
penitentiary  establishment  after  the  expira- 
tion of  his  term.* 

14.  Power  to  the  parish  to  bind  over  to  the 
governor  a  remanent  removed,  or  liable  to 
removal ;  and  that  for  a  term  not  exceeding 
seven  yean  in  the  first  instance,  nor  one  year 
ever  after.  

Is  there  anjrthing  wanting  in  the  provision 
made  by  this  plan  ? — anything  to  public  secu^ 
rityj  to  economy t  to  humanity ,  io  juUicef 

The  securing  the  public  against  the  fu- 
ture ill -behaviour  of  a  discharged  convict 
has  hitherto  been  looked  upon  as  a  problem, 
insoluble  except  by  death,  or  some  other  pu- 
nishment which,  under  the  name  of  a  tem- 
porary, should  be  in  effect  a  perpetual  one. 
The  idea  of  absolute  incorrigibility  is  accord- 
ingly the  idea  which,  in  many  an  estimate, 
stands  inseparably  annexed  to  that  of  a  tho- 
rough-bred London  felon.  Be  it  so:  upon 
this  plan,  be  he  ever  so  incorrigible,  the  pub- 
lic yim  have  nothing  to  fear  from  him,  since, 
till  he  has  given  satis&ctory  proof  to  the 
contrary,  he  will  not  be  let  loose.  When  a 
suspected  person  is  put  under  the  care  of  a 
boatsvmin  or  a  recruiting  serjeant,  the  public 
peace,  as  far  as  he  is  concerned,  is  univer- 
sally looked  upon  as  sufficiently  provided  for ; 
and  the  great  diminution  thereby  supposed  to 
be  effected  in  the  proportionable  number  of 
crimes  is  reckoned  upon  as  no  inconsiderable 
compensation  to  set  against  the  miseries  of 
ivar.  But  to  put  even  this  security  in  com- 
petition with  that  which  is  afforded  by  the 
Panopticon  discipline,  would  be  doing  the 
latter  great  injustice.    The  security  afforded 


*  To  prevent  remanentcy  by  collusion  betwixt 
the  governor  and  an  able-booied  convict :  If  the 
allowance  made  by  government  for  remanents  is 
greater  than  what  it  would  cost  the  parish  to  main- 
tain a  man  in  their  workhouse,  they  will  remove 
him  thither  of  course:  and  the  consideration 
of  being  subjected  to  such  removal  will  prevent 
a  laiy  convict  from  throwing  himself  unneces- 
sarily on  his  parish,  where,  if  he  could  be  main- 
tained in  idleness,  he  woula  naturally  be  disposed 
to  live.  If  the  governor,  or  whoever  else  sets  up 
a  subsidiary  panoptioon,  finds  it  worth  his  while 
to  take  charge  of  the  convict  for  a  less  considera- 
tion or  for  nothing,  the  parish  will  in  proportion 
be  eased  of  the  expense.  Bj  this  plan,  the  bur- 
then to  the  public  can  scarce  in  any  instance 
whatsoever  suffer  an  increase:  and  the  probable 
lity  is.  that  upon  the  whole  it  will  be  much  dimi- 
nished. The  only  possibility  to  the  contrary  is  the 
case  of  a  remanent  convict  who  is  at  once  patish- 
less  and  helpless.  But  this  case  cannot  be  a  fre- 
quent one,  and  the  governor  being  eased  by  his 
helplessness  of  all  fears  from  his  unruliness,  can 
hattlly  insist  upon  any  advance  in  his  terms  on 
binding  himself  in  bis  contract  to  provide  for  all 
persons  so  circumstanced  at  parish  price. 


by  the  military  disdplme,  or  a  still  better — 
such,  then,  is  the  assurance  which  the  public 
obtains  of  the  good  behaviour  of  every  indi- 
vidual who  has  gone  through  his  term  in  a 
panopticon  penitentiary -house;  such  ahme 
excepted,  for  whom  the  affection  of  friends 
may  have  found  particular  bondsmen,  and 
who,  by  the  confidence  thus  reposed  in  theoa, 
have  given  proofs  of  a  degree  of  trust- worthi- 
ness sufficient  to  place  them,  in  thb  respect, 
on  a  level  rather  above  than  under  that  of  the 
ordinary  run  of  men. 

Will  reformation,  inward  reformation,  be, 
or  not  be,  the  result  of  such  a  course  of  dis- 
cipline ?  My  own  persuasion,  my  full  per- 
suasion, and  I  hope  it  is  not  too  sanguine  a 
one,  is,  that  with  very  few,  or  perhaps  no  ex- 
ceptions, it  will  be  found  to  be  so ;  and  that 
at  any  rate,  in  such  a  period  as  that  of  seven 
years,  the  very  disposition  to  mischief  will  be 
found  to  have  been  subdued.  But  should 
even  the  disposition  remain,  the  ability  will, 
at  any  rate,  be  chained  down ;  and  so  long 
as  that  is  tJie  case,  how  it  u  with  the  dispo- 
sition, is  a  question  which,  to  every  tempml 
purpose  at  least,  it  is  as  immaterial  as  it 
would  be  difficult  to  resolve. 

As  to  economy,  the  terms  on  which  a  man 
is  subsisted  cannot  in  any  instance  be  more 
disadvantageous  to  the  public  than  on  the 
present  footing ;  and  no  bounds  are  set  to  the 
reduction  of  the  disadvantage. 

Is  there  anything  wanting  in  the  atten- 
tion ^paid  to  the  particular  circumstances  and 
feelings  of  individuals  ?  Merely  for  want  of 
employment,  persons  to  whom  no  guilt  is 
imputed  may,  by  the  statute  of  Elizabeth,  be 
forced  into  service  in  husbandry,  or,  by  the 
custom  of  pressing,  enforced  by  occasional 
laws,  into  one  or  other  branch  of  the  military 
service ;  and  in  both  cases  without  any  option 
as  to  the  employment,  much  less  as  to  the 
employer.  Here,  no  fewer  than  four  options 
are  given  to  convicts — options,  too,  which 
extend  to  the  very  person  of  the  employer. 
Men  accustomed  to  a  style  of  life  superior 
to  that  of  the  common  run  of  those  who  are 
obnoxious  to  this  fiite,  would,  under  a  pu- 
nishment nominally  the  same,  suffer  more 
than  their  comrades  in  effect.  Such  per- 
sons may,  by  the  generosity  of  a  disinterested 
bondsman,  find  themselves  dear  of  every  ob» 
ligation  of  service.  A  father  may  thus  res- 
cue his  son,  an  unde  a  nephew,  a  brother  a 
brother,  from  the  hardships  of  a  degrading 
servitude.  Independently  of  such  contingen- 
cies, prisoners  who  have  either  brought  a  ge- 
neral good  character  into  the  house  (for  even 
such  will  not  be  altogether  wanting,}  or  ac- 
quired one  there,  and  are  either  able  to  get 
a  livelihood,  or  provided  with  friends  who 
would  funiish  them  with  one,  will  be  sere 
of  bondsmen :  and  the  fiiculty  of  investang 
the  bondsmen  with  such  ample  powers  will 
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render  it  so  iniicfa  the  euier  f<^  the  prisoner 
to  find  one.  The  more  valuable  a  member  of 
the  community  he  is  become  in  aU  respects, 
the  better  wUl  his  condition  be,  since  he  will 
find  employers  bidding^  against  one  another  to 
obtain  him. 

Suppose  him,  for  wtaxt  of  particular  firiends 
or  connexions,  engaged  with  the  governor  or 
some  other  undertaker  in  a  subsidiary  panop- 
ticon :  in  what  respects  would  his  condition 
differ  from  that  of  ordinary  service? — only  in 
the  engagements  being  for  a  longer  term,  and 
putting  it  out  of  the  power  of  the  servant, 
by  absence  or  intoxication,  to  deprive  the 
master  of  the  benefit  of  his  service.  In  these 
circumstances,  a  variety  of  indulgences  would 
naturally  take  place :  abatements  would  be 
made  in  the  number  of  working -hours;  a 
curtain  would  guard  the  times  of  recreation 
and  repose  fi'om  the  importunity  of  an  in- 
specting eye ;  every  seventh  day  would  be  a 
day  of  perfect  liberty ;  the  comforts  of  matri- 
mony would  in  this  situation  at  any  rate  lie 
witlun  reach; — in  short,  instead  of  being 
termed  a  stat«  of  confinement  sweetened  by 
indulgences,  the  jnstest  as  well  as  simplest 
point  of  view  in  which  it  can  be  considered 
is  that  of  a  state  of  firee.  service,  only  some- 
what better  guarded  than  ordinary  against 
misbehaviour  and  abuse. 

I  hear  an  objection — "Your  subsidiary 
panopticon  is  a  receptacle  for  manufiusturers 
working  in  numbers  under  a  common  roof, 
and  such  receptacles  are  found  by  experience 
to  be  nurseries  of  vice.  The  manufactories, 
the  only  manufiMstories  favourable  to  virtue, 
are  the  dispersed,  the  rural  manu&ctories  — 
those  which  spread  theoiselves  over  the  &ce 
of  a  country,  and  are  carried  on  in  private 
fiimilies  by  each  man  within  the  circle  of  his 
little  &mi]y,  in  the  bosom  of  innocence  and 
retirement.'*  Be  it  so:  it  may  be  so,  for 
aught  I  know.  But  bow  great  the  difference, 
or  rather  how  striking  the  contrast,  betwixt 
an  ordinary  manufiictory  and  one  carried  on 
.  upon  the  panopticon  principle !  Is  there  any- 
thing in  the  air  of  the  country  or  in  the  struc- 
ture of  a  cottage  that  renders  it  inaccessible 
to  vice  ?  is  the  connexion  betwixt  virtue  and 
secresy  so  exclusive?  No:  the  advantage 
which  the  domestic  manu&ctory  has  in  this 
respect,  over  the  most  public  manufiictory,  is 
not  to  be  compared  with  that  which  the  pan- 
optioon  discipline  has  over  that  of  the  purest 
of  all  manu&ctories  upon  every  other  plan, 
public  or  private.  In  what  other  house,  public 
or  private,  can  equal  security  be  found  for  the 
fidelity  of  the  married,  for  the  chastity  of  the 
single,  and  for  the  extinction  of  drunkenness, 
that  murderous  in£stuation,  in  oomporison  of 
which  every  thing  else  that  goes  l>y  the  name 
of  vice  is  virtue  ?' 

*  To  poflsem  a  just  and  adequate  conception 
of  the  powers  of  the  inspection  principle,  requires 


How  is  it  that  in  public  manufiictories  vice 
insinuates  itself?  How  ?  How  but  for  want 
of  the  inspecting  eye  of  some  one  who  has 
the  power,  and  may  be  made  (if  he  has  not 
already)  to  have  the  inclination  to  suppress 
it?  With  respect  to  drunkenness,  above  all 
things,  is  it  possible  that  such  inclination 
should  be  wanting  to  any  master? — of  all 
others,  to  the  master  of  an  indented  servant  ? 
The  drunkenness  of  the  servant  is  the  mas- 
ter's loss :  what  the  one  suffers  in  his  health 
and  morals,  the  other  suffers  in  his  purse. 

This  plan  is  not  altogether  so  simple  as  I 
should  have  been  glad  to  have  found  it :  but 
simplicity,  though  it  ought  never  to  be  out 
of  our  eyes,  is  not  always  in  our  choice. 
There  are  other  plans,  which,  at  least  as  fiir 
as  concerns  the  option — I  should  say  the  no- 
option — given  to  the  convict,  are  much  more 
simple :  but  I  leave  to  whoever  is  ambitious 
of  it,  the  praise  of  purchasing  simplicity  at  the 
expense  of  economy,  good  morals,  humanity, 
and  justice. 

A  plan  is  good  or  bad,  either  simply  with 
relation  to  the  end  in  view,  or  comparatively 
with  relation  to  others  directed  to  the  same 
end. 

The  end  in  view  here  b  to  ensure  the  good 
behaviour  and  subsistence  of  convicts  after 
the  expiration  of  their  punishment,  regard 
being  had  to  economy,  humanity,  and  justice. 
If  perfection  be  still  at  a  distance  here,  shall 
we  find  anything  nearer  to  it  in  the  coloniza- 
tion scheme,  or  the  penitentiary  act  ? 

Out  of  687  convicts,  sent  to  a  country 
from  whence  return  without  assistance  from 
government  is  known  to  be  impossible.  20 
had  been  sentenced  for  14  years,  6S0  for  7 
years,  12  but  for  5  years  (tenderness  for  the 
tender  sex  dictated  the  limitation  here,)  35 
only,  little  more  than  a  twentieth  of  the  num- 
ber, for  lifcf  Was  it  the  intention  that,  at 
the  expiration  of  these  terms,  vessels  should 
be  sent  out  to  give  effect  to  the  limitation  in 
the  sentence  ?  If  so,  what  becomes  of  the 
security  ?  and  what  are  we  to  think  of  the 
expense  ?%    Was  it  that  they  should  be  left 


a  deeper  insight  into  its  nature  and  effects,  than 
can  be  expectiBd,  perhaps,  from  any  one  at  lint 
glance,  so  long  as  this  perfect  conception  has 
not  yet  been  formed,  objection  upon  objection 
may  be  expected  to  arise.  Many  such  I  have 
accordingly  heard:  but  none  asainst  which  a 
maturer  view  of  the  sul^ect  would  not  have  shut 
the  door, 
f  From  the  list  at  the  end  of  Governor  Philip*s 

X  A  hint  has  been  given  of  the  utility  of  a 
panopticon  penitentiary-house  as  a  nursery  for 
military  service.  How  useful  it  mi^ht  be  more 
in  the  same  capacity  to  the  colonization  scheme . 
In  this  case,  toe  trades  the  prisoners  were  em« 
ployed  in,  and  the  instructions  of  all  sorts  they 
were  made  to  receive,  might  be  adai>ted  to  that 
object,  and  made  subservient  to  their  final  des- 
tination. Every  embarkation  supposes  an  abode 
of  at  least  six  months  upon  an  average,  in  some 
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fixed  for  life  on  the  spot  to  which  they  were 
consigned  with  such  nicety  of  discrimination, 
for  fourteen,  seven,  and  five  years?  If  so, 
what  is  the  sentence,  or  the  pretended  exe- 
cution of  it,  but  a  mockery  of  justice  ?' 

Suppose  them  brought  hack :  what  is  the 
provision  for  them  then  ?  None ;  no  more 
than  if  they  had  never  been  sent  there.  Sup- 
pose them  to  stay :  what  is  to  he  the  lot  of 
such  of  them  as  become  chargeable — I  mean 
supposing  the  time  come  when  there  can  be 
any  th^  are  not  chargeable  ?  Either  they 
are  left  to  starve,  or  Great  Britain  is  their 
parish,  though  they  cannot  be  removed  to  it. 
Will  tlieir  maintenance  there  cost  less,  at  the 
distance  of  seven  months  sail,  than  at  home  ? 

—  in  a  country  which  has  nothing,  than  in  a 
country  which  has  every  thing  ?t 

intermediate  receptacle :  foremharkations  neither 
have  taken  place,  nor  probably  will  take  place, 
oftener  than  once  a  year  upon  an  average.  What 
a  contnwt,  in  this  point  or  view,  between  a  peni- 
tentiary  panopticon  and  the  htUks !  and  for  the 
female  sex,  between  the  industry  and  purity  of 
such  an  eBtablishment,  and  the  idleness  and  pro- 
fligacy of  a  common  prison!  Bibles  end  other 
books  are  aent  out  with  pious  care  fiir  the  edifica- 
tion of  these  emigrants,  when  arrived  at  their 
land  of  promise  :•  but  what  are  Bibles  to  unlet- 
tcsed  eyesP  In  a  prepaimtoiy  panopdeon,  they 
might  be  inidsted  not  only  in  the  art  of  resding, 
but  in  the  habit  of  applymg  such  their  learning 
to  a  pious  use. 

*  The  House  of  CommoML  when  the  informa- 
tion laid  before  them  has  been  perfected  and 
digested,  will,  it  bto  be  hoped,  inform  um. 

Already  there  are  many,  as  appears  by  the 
above  list,  whose  term  has  Men  upabove  a  twelire- 
mooth,and  it  does  not  amiesr  that  any  steps  have 
been  taken  towards  renoering  their  return  pos- 
sible. 

As  their  times  sie  expiring  all  the  ^ear  round, 
supposing  ships  to  be  sent  out  for  this  purpose 
but  once  a-year,  which  is  as  often  as  they  lail  at 
pwsut  Ibr  that  eountry.  the  addition  thus  made 
so  the  term  specified  in  the  sentence,  would,  even 
OB  this  supposition,  be  six  months  upon  an  aver- 
age. But,  compared  to  false  impruonmetU  (to 
use  the  law  phrase)  or  rather  faUe  banishment 
for  life,  which  seems  to  be  their  preMot  doom, 
an  oppresrion  of  the  same  kind  for  no  more  than 
six  months  is  scarce  ,worth  mentioning. 

i-  Vesiels  used  not  to  be  sent  forthe  re»importa- 
don  of  conrictB  after  transportation  to  America. 

—  True:  neither  was  there  occasion:  returning 
thence  was  but  too  easy,  and  that  was  the  great 
grievance. 

If,  instead  of  being  sent  to  New  South  Wales 
to  be  kept  for  life  at  the  rate  of  £60  a-year  a- 
head,  they  had  been  set  down  upon  a  barren 
rock  to  starve,  would  it  have  been  said  that  there 
was  nothinff  uiyust  in  this,  because  there  was  no 
law  forbidmng  them  to  buy  food,  or  forbiddine 
others  to'tuppiy  them  with  it?  Would  an  tlleg^ 
prohibition  opposed  to  the  right  of  return  be  a 
greater  i^justioe  than  a  physiad  impossibility  ? 

•  See  Papers  laid  before  the  House  of  Com- 
mons in  1791,  relative  to  the  settlements  in  New 
South  Wales. 


So  much  fiir  the  colomiation  scheme :  what 
says  the  penitentiary  act  ? 

Decent  clothing ; — aioney  in  a  man*ti 
pocket — Ibr  a  year  not  more  than  £8,  nor 
less  than  20b.  — Aht  a  shorter  term  in  propor- 
tion ;  and  if  anybody  will  talk  of  finding  em- 
ployment fat  hun,  and  he  has  behaved  well, 
more  money  to  the  same  amount  at  the  year's 
end.} 

From  twenty  to  sixty  shillings  at  a  year^B 
end?  What  is  that  to  do?  how  is  it  to  find  a 
man  employment?  No  employment  without 
an  employer:  how  is  it  to  give  him  one? 
what  inducement  does  ii  hold  ont  to  any- 
body to  take  upon  him  that  friendly  office  ? 
None ;  no  powers — no  fiicdtioas  security  of 
any  sort,  to  supply  the  natural  want  of  con* 
fidence.  Were  employment  offered,  what 
obligation,  what  indneement,  to  aeeept  of  it? 
They  may  choose  to  become  beggars,  not  to 
say  thieves — and  what  is  th<!re  to  hinder 
them?  If  the  fisar  of  starving  on  the  spot  will 
not  force  a  man  to  work,  will  a  few  diilUngs 
to  be  received  at  a  year's  end  bribe  him  to  it  ? 
For  whose  Bake  should  anybody  furnish  the 
employment?  —  fi>r  his  own  ?  The  act  gives 
him  no  motive.  For  the  convict's  ?  No;  nor 
in  that  way  neither.  If  he  will  not  to  save 
him  from  starving,  will  he  for  the  sake  of 
getting  him  a  few  shillings,  which  he  is  not 
to  have  till  it  has  been  proved  that  he  can  do 
without  it?  Of  what  Muf  is  the  employment 
to  be  ?  —  one  that  requires  no  eonfidenee  f 
The  allowance  is  not  wanted :  why  throw 
away  so  much  money  ?  If  a  man  has  gained 
an  honest  livelihood  for  a  year  together,  what 


i  According  to  the  best  calculation  I  can  makcu 
the  present  expense  per  head  may  be  reckoned 
at  about  £60  a-year— an  expense  the  total  cessa- 
tion of  which  may  be  demonstanated  to  be  impoa- 
sible,  and  in  which  any  considerable  degree  of 
reduction  is  an  event  which  after  three  years  trial 
seems  at  a  distance  as  indefinite  as  ever.  The 
provision  made  for  a  genUeman  hia  situation  of 
great  trust  is  in  many  instances  (that  of  a  clerk 
of  the  Bank  for  example)  not  equal  to  it 

The  present  is  not  a  plaoe  for  a  full  ex 
tionof  the  New  South  Walca  colonisation  s 


I  will  only  mention  the  result,  which  is,  that  sup 
posing  the  sdoption  of  the  panopticon  pten,  the 
cheapest  as  weu  as  the  best  course  in  every  point 
of  view  that  could  be  taken,  would  be  to  send  a 
fleet,  and  re^import  the  whole  colony  at  once : 
that  the  next  best  course  would  be  to  confine  the 
future  exportations  to  those  who  were  sentenced 
fiirlife;  and  amonc  thoas,  if  colonisation,  that 
is  propagation,  be  tne  object,  to  limit  the  malea 
to  a  number  proportioned  to  that  of  the  females 
capable  of  child-bearing,  that  is,  exceeding  it  in 
the  mtio  of  no  more  than  about  one-twelrth  or 
one-thirteenth. 

It  is  but  justice  all  this  while,  to  whoever  was 
the  author  of  this  phui,  to  observ^  that  he  had 
not  the  option  of  a  panopticon  before  him,  and 
that  with  regard  to  the  important  branch  of  se- 
curity here  in  question,  his  is  as  efficacious  aswe 
shall  find  that  of  the  penitentiary  act  to  be  other- 
wise. 
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thoald  hinder  his  oootiiniiDg  to  do  so  ?  Is 
confidence  necessary  ?  the  aUowanoe  is  of  no 
use.  Will  the  one,  two,  or  three  pounds, 
the  convict  is  to  have  a  year  hence,  render 
him  trustworthy  to-day,  in  the  eyes  of  any 
one  to  whom  he  would  not  appear  to  other- 
wise? 

One  man  is  fortunate  enough  to  have  con- 
nexions :  another  man  has  none.  The  one 
gets  a  friend  to  sc^  he  will  take  him  (for  as 
to  engagement  it  is  out  of  the  question ;)  the 
other,  not.  Both  live  out  their  year  with 
equal  honesty.  Why  is  the  former  to  have 
all  that  money,  and  the  latter  none  of  it  ? 
why  give  him  who  has  most  merit  nothing, 
while  you  pay  the  other  for  his  good  fortune  ? 
Let  him  who  has  the  happiness  to  have  friends 
enjoy,  the  benefit  (^  their  friendship :  but  is 
he  to  be  rewarded  for  it  too,  and  that  at  the 
puUicchaige? 

Decent  chthing — so  hr,  so  good — a  man 
IS  not  to  be  turned  out  naked.  But  all  that 
money  in  his  pocket — as  soon  as  he  is  out  of 
the  house,  what  is  that  for  ?  Is  it  to  furnish 
him  with  a  few  other  necessaries  besides 
clothing,  such  as  bedding,  household  furni- 
ture, and  took  ?  One  would  think  so.  But 
if  so,  how  comes  the  allowance  to  be  pared 
down  and  reduced  in  the  inverse  ratio  of  the 
time  he  has  passed  in  prison  ?  Will  a  shorter 
bed  or  a  snudler  table  serve  a  man  who  has 
been  there  but  half  a  year,  than  him  who  has 
been  there  a  whole  one  ?  One  would  think 
the  foundation  of  the  act  in  this  part  were 
the  supposition  of  its  own  injustice ;  and  that 
the  money,  instead  of  equipment-money,  were 
meant  as  saun^-money.  **  Poor  fellow!  You 
have  suffered  so  much  more  than  such  an  one : 
here  is  so  much  more  for  you,  to  make  you 
amends." 

Set  a  beggar  a^hcrt^Ktek,  and  the  proverb 
teUs  you  where  he  will  ride.  Is  the  beggar 
likely  to  prove  the  more  prudent  horseman 
fiir  having  been  bred  in  the  school  of  felony? 
The  penitentiary  act  sets  a  whole  regiment 
of  such  beggars  on  horseback,  and  it  gives 


them  no  master  to  hold  the  reins.  Men  who 
have  given  such  testimonies  of  themselves^ 
surely  are  not  much  injured  in  bdng  com- 
pared to  school -boys.  Can  prudence,  can 
economy,  be  expected  genendlyto  prevail 
during  the  ecstasy  that  inXi  so  naturally  mark 
the  period  of  emancipation  ?  Is  not  the  idlest 
school-boy  he  who  has  the  heaviest  pocket? 
What  parent,  instead  of  giving  the  quarter's 
board  to  the  master,  would  give  it  to  the 
child?  Light  come,  Ught  go,  says  another  pro<* 
verb,  not  more  fiuniliar  than  true :  the  same 
sum,  collected  by  a  man's  own  economy,  might 
hope  for  a  better  fote. 

These  little  pecuniary  allowances  do  not 
strike  at  the  root  of  the  difficulty — they  do 
not  apply  to  the  right  person.  In  the  convict, 
you  see  a  man  in  whose  breast  the  passion  of 
the  day  is  accustomed  to  outweigh  the  in^ 
terest  of  the  morrow :  in  the  contracting 
governor,  you  have  a  man  who  knows  what 
his  lasting  interest  is,  and  is  in  the  habit  of 
pursuing  it. 

The  means  he  may  have  of  exercising  a 
desirable  influence  on  the  behaviour  of  the 
convict,  are  as  powerful  as  heart  can  wish: 
make  it  his  interest  to  exert  that  influence, 
and  the  object  is  attained.  This  man,  whom 
you  know,  is  the  man  to  deal  with,  and  not 
the  convict,  of  whom  you  know  nothing  but 
what  is  to  his  disadvantage.  With  the  latter^ 
it  is  all  nudum  pactum — all  giving,  no  re- 
ceiving: you  can  stipulate  nodiing,  vou  can 
depend  upon  nothing  in  return.  Strike  your 
bargain  with  the  contracting  governor,  you 
have  some  ground  to  stand  upon ;  you  can 
get  an  indemnity  in  case  of  disappointment : 
if  your  discharged  prisoner  turns  out  honest, 
the  object  is  attained ;  if  otherwise,  you  get 
your  money  back  again  with  interest. 

Nothing  can  be  more  laudable  tlum  the  hu- 
manity which  dictates  the  provision  we  have 
been  examining ;  the  misfortune  is,  that  so 
respectable  a  motive  should  not  have  pitched 
upon  happier  means. 


ThefoUomng  Note  respecting  thu  Work  wai  given  bg  Bentkam  to  th.  Bowring, 
24fA  January  1821. 

Tub  Plates  referred  to  in  this  work  were  destroyed  by  a  fire  at  the  printer's.*  An  im- 
proved plan  of  construction  is  shown  in  a  small  plate  inserted  in  the  work  entitled  **  Pauper 
Uanagement  improved." 

The  main  body  of  the  Panopticon  was  sent  to  the  press  at  Dublin  by  Sir  John  Pamell, 
at  that  time  Chancellor  of  the  Irish  Exchequer.  Sir  John  Pamell  tried  in  vain  to  obtain 
the  adoption  of  the  plan  in  Ireland.  Mr.  Pitt,  with  his  colleague  Mr.  Dundas  (afterwards 
Lord  Melville,)  laboured,  and  with  like  success,  in  England.  The  design  of  building  a 
Fanoptioon  prison  lingered  from  1791  to  1813,  when,  by  the  erection  of  another  prison, 
without  any  of  the  advantages,  and  more  than  ten  times  the  expense,  it  was  finally  extin- 
guished.    George  the  Third  was  inexorable.     He  had  been  irritated  at  the  author  by  the 

*  In  note  f,  p.  67,  it  is  stated  that  the  Editor  has  been  unable  to  obtain  a  copy  of  the  PUtes.- 
Sinee  that  sheet  was  thrown  cSL  they  have  been  fortunately  discovered,  and  appear  in  this  edition. 
For  reasons  which  the  text  sufficiently  explains,  it  has  been  deemed  unnecessary  to  give  the  more 
imperfect  plan  in  Plate  I. 
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gutthed.  George  the  Third  wm  inexorable.  He  had  been  irritated  at  the  author  by  the 
Plan  for  the  Judicial  Establishment  in  France ;  and  before  that,  cmao  1789,  b^  two  letters 
in  a  morning  paper  signed  Anti-Mschiayel,  written  against  the  war  in  which  the  King 
laboured  without  success  to  engage  the  nation  against  Russia.  To  the  first  of  those  letters 
appeared  an  answer,  which  the  Earl  of  Shelbume,  who  had  been  Secretary  of  State,  and 
^fter  that  Prime  Bfinister,  and  at  that  tinw  had  h^  oonaezions  in  the  King^s  fiunily,  gave 
the  author  .to  understand  was  written  by  the  King  himselE 

After  ddi^  upon  ddays,  an  act  of  Parliament  was  passed,  by  which  the  fiuth  of  Plsrlia^ 
ment  was  pledged  to  the  author  for  tiie  adoption  of  his  plan ;  imd  at  last,  in  1818,  another 
act  to  authorise  the  vii^tion  of  that  pledge.  To  prepare  for  this  tioladon,  a  Committee 
of  the  House  of  Conunons  had  been  got  op  by  the  Secretary  of  State,  Lord  Sidmoutb. 
The  plan  had  b^en  recommended  by  the  fomous  Finance  Conumttee  of  1797-8,  of  which 
Mr.  Abbott,  afterwards  Speaker,  now  Lord  Colchester,  was  chairman.  A  contract  had 
been  entered  into,  and  in  consequence  the  author  put  into  possession  of  a  spot  of  land. 
For  the  commencement  of  the  business,  the  signature  of  George  III.  was  necessary ;  after 
an  unexampled  delay  of  three  Mreeks,  that  signature  was  at  length  peremptorily  refused. 
The  oflicial  correspondence  on  the  subject  would  fin  a  Tolume.  To  the  all  accessible  and 
inspeetable  prison  in  question,  Lord  Sidmouth  has  substituted  a  Bastale,  not  to  be  visited, 
without  his  order,  airen  1^  constituted  authorities. 

While  nations  consent  to  put  into  any  hands  an  uncontroulable  power  of  misdiief,  they 
piay  expect  to  be  thus  served. 
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TOE  PANOPTICON  PENITENTIARY  SYSTEM, 

AND 

THE  PENAL  COLONIZATION  SYSTEM, 
COMPARED. 

in  a  ftetttt  aHlrrrmH  to  t)f  llirtt  ]|oiio«rallf  a4irli  Vtlfkmi- 

BT  JEKEMT  BENTHAM,  OF  LINCOLN'S  INN,  ESQ. 


Mt  Lord, 

The  letter  of  which  these  iNrinted 
pages  form  a  part,  vras  begun  in  the  view  of 
its  being  submitted  to  your  Lordship  in  manu- 
script. Destined  to  represent  the  treatment 
experienced  during  a  period  of  eight  or  nine 
years  from  the  servants  of  the  crown,  by  a 
plan  that  has  twice  at  their  own  solicitation 
received  the  sanction  of  parliament  —  (the 
second  time,  after  urgent  reasons  given  by 
the  committee  on  finance  for  the  continually 
professed  execution  of  it,  and  no  reasons  ever 
given  by  any  body  for  the  suspension  of  it) 
—  the  history  had  advanced  to  that  stage,  in 
which,  for  the  first  time,  a  disposition  to 
"  relinquish"  the  plan  now  termed  a  *<  project** 
Rafter  a  contract  drawn,  and  land  purchased 
m  execution  of  it)  —  degraded  thus  firom  a 
plan  to  a  project — had  been  avowed.  Now, 
lately  having,  through  an  authentic  channel, 
received  intmiation  of  an  intention  on  your- 
Lordship's  part  to  "  converse  on  the  subject 
with  the  Lord  Chancellor  and  the  Judges  ;'* 
it  occurred  to  me,  that  whatever  opinion,  if 
any,  were  eventually  to  be  obtained  from  any 
Bttch  high  and  ever  revered  authority,  any 
such  opinion  would  not  be  the  less  instruc- 
tive, if  in  this,  as  in  other  instances,  it  were 
to  have  had  the  opportunity  of  grounding  it- 
self on  such  evidence  as  the  nature  of  the 
case  afforded. 

After  this  explanation,  I  proceed  to  sub- 
mit to  your  Ixirdship  that  part  of  the  ori- 
ginally intended  address  which  bears  more 
particularly  upon  the  point  in  question,  de- 
taching it  on  the  spur  of  the  occasion  from 
whatever  was  originally  designed  to  precede 
or  follow  it.* 

*  The  rdinquishnent  here  in  question  vas 
bypothetical,  and  but  hypothetical,  in  fonn, 
though  hitherto  it  has  beoi  categorical  in  effect 


Fourth  and  last  ground  for  the  ref^umisk- 
meni  of  the  Penitentiary  system :  **  Tie  im- 
provedUaU  ofdke  coUmg  of  New  South  Wale$. " 

Of  the  three  other  groundsf  the  inanity 
has  been  displayed :  there  remains  this  single 
ground  to  bear  the  strain  of  the  whole  mea- 
sure—  I  mean,  not  of  the  penitentiary  esta^ 
bUshment,  but  of  the  relinquiahment  of  it. 

To  justify  the  predilection  shewn  for  the 
distant  establishment,  and  the  use  thus  made 
of  that  predilection,  those  who  have  taken 
upon  themselves  to  make  this  collateral  use 
of  it,  have  two  propositions  to  make  good : 

Ifff,  That  of  the  two  rival  modes  of  pu- 
nishment— the  punishment  by  transportation 
to  New  South  Wales,  and  the  punishment 
by  confinement  under  the  intended  peniten- 
tiary establishment — the  former  is  the  pre- 
ferable one. 

2d,  That  it  is  to  such  a  degree  preferable, 
as  to  justify  the  laying  aside  the  other  alto- 
gether, and  inclusively  the  imposing  on  the 
publicthat  expense — expense  in  all  its  shapes 
— money,  public  fiuth,  character  of  public 
men  —  with  which  the  ultimate  sacrifice  of 
the  thus  long  suspended  establishment  would 
be  attended. 

The  first  proposition  is  the  leading  one : 
in  this  is  contained  the  principal  point  in  is- 
sue :  this  being  determined  in  the  negative,  the 
other  will  be  superseded.  How,  tilien,  shall 
it  be  tried  ?  by  analytical  investigation,  sup- 


•^  The  three  other  grounds  were — 1.  Lapse  of 
time ;  2.  Increase  of  terms,  meaning  thereoy,  of 
public  expense  (an  increase  barely  proposed,  and 
studiously  forbcffne  to  be  insisted  on ;)  3.  Im. 
provementB  observed  to  have  been  made  in  tome 
of  the  existing  gaolr.  Of  tvo  of  these  srounds, 
a  recapitulatory  glimpse  may  come  to  be  given 
in  the  course  ot  the  present  psgoi,  under  the 
concluding  head  of  Economy. 
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ported  by  specific  evidence  ?  or  by  vague  as- 
aertioii,  supported  by  afew  customary  phrases? 
*•  In  the  former  mode,  certiunly,"  says  a  voice, 
which  I  recognise  for  your  Lordship's,  being 
that  of  reason  and  justice  —  by  the  former 
mode,  as  being  the  only  true  one,  how  fu 
soever  it  may  be  from  being  either  the  more 
generally  commodious  of  the  two  or  the  more 
usuaL 

The  two  rival  systems  in  question  being 
systems  of  punishment,  whichever  of  the  two 
is  the  preferable  one,  must  be  that  which  will 
prove  to  be  so  on  joint  reference  to  the  se- 
jrend  objects  or  end$  of  penal  justice. 

Objects  or  ends  of  penal  justice,  five  : 

Isf,  Example  —  prevention  of  similar  of- 
fences on  the  part  of  individuals  at  large,  viz. 
by  the  repulsive  influence  exercised  on  the 
minds  of  bystanders  by  the  apprehension  of 
aimilar  sufiering  in  case  of  similar  delinquency. 

2dhf^  Reformation  —  prevention  of  similar 
offences  on  the  part  of  the  particular  indivi- 
dual punished  in  each  instance,  viz.  by  curing 
him  of  the  will  to  do  the  like  in  future. 

9dbff  Incapacitation — prevention  of  similar 
offences  on  the  part  of  the  same  individual, 
by  depriving  him  of  the  power  to  do  the  like. 

Mihft  Compensation  or  satisfaction,  viz.  to 
be  afforded  to  the  party  specially  injured  where 
there  is  one.* 

These  four  fitm  Blackstone  and  from  every- 
body: to  these  four  I  will  venture  to  add  a 
fifth.  Economy.  The  four  first,  direct  ends  — 
ends  to  which  the  several  measures  adopted 
ought  to  tend  in  a  direct  course ;  the  last,  an  in- 
direct or  collateral  enA — amark  which,  though 
not  the  direct  object  of  any  such  measure, 
ought  not  to  be  departed  from  to  any  greater 
distance,  than  the  pursuit  of  the  other  direct 
ends  shall  be  found  to  render  unavoidable. 

The  list  of  these  objects  belongs  to  the 
A  B  C  of  legislation  :  if  the  application  of 
it  to  practice  had  been  equally  familiar,  your 
Lordship  will  judge  whether  it  would  have 
been  possible  the  country  should  ever  have 
seen  any  such  establishment  as  Blr.  Pitt's  and 
the  Duke  of  Portland's  "improved  colony  of 
New  South  Wales.'*! 

'  *  Of  all  these  ends,  example^  be  it  observed, 
is  beyond  comnarison  the  most  important.  In 
^e  case  of  r^ormatUm^  and  incapacitation  for 
further  mischief,  the  parties  in  question  are  no 
more  than  the  comparatively  small  number  of 
individuals,  who  having  actually  offended,  have 
moreover  actually  suffered  for  the  offence.  In 
the  case  of  example^  the  parties  are  as  many  in- 
dividuals as  are  exposed  to  the  temptation  of 
offending ;  that  is,  taking  the  character  of  the 
delioouency  in  the  aggregate,  the  whole  num. 
ber  or  individuals  of  woidi  the  several  poUtical 
communities  are  oomposed..in  other  words,  all 
mankind. 

•f  The  woids  used  in  the  secret  correspondence 
between  the  two  offioes^Documenu  dated  ISth 
Auffust  1800 ;  Sftth  August  1800 ;  17th  March 
lOOl^Disdoaed  (on  the  change  of  ministry)  in 


Assuming  these  five  to  be  what  without 
dispute  they  ought  to  be,  the  common  objects 
of  both  systems,  let  us  consider  each  object 
by  itself ;  and  calling  in  the  two  sjrstema,  one 
after  another,  hear  what  each  promises  to 
perform,  or  may  be  considered  as  having  per- 
formed, towards  the  attainment  of  that  com- 
mon end. 

I.  First  object — Exan^le — prevention  of 
future  offences  by  means  of  it.  What,  in  the 
first  place,  is  the  course  taken  for  this  purpoae 
by  the  colonial,  the  transportation  system? 
The  convicts  and  their  punishment  are  re- 
moved by  it  to  the  antipodes,  as  fiu>  as  pos- 
sible out  of  the  view  of  the  aggregate  mass 
of  individuals,  on  whose  minds  it  is  wished 
that  the  impression  should  be  made. 

What  is  the  course  taken  in  the  same  view 
by  the  penitentiary  system — Scene  o/punisk* 
ment,  the  vicinity  of  the  metropolis —  the  very 
spot  which  contains  the  greatest  number  of 
spectators  of  all  descriptions,  and  in  particular 
of  those  in  whose  instance  there  is  the  strcmg- 
est  reason  for  wishing  that  the  impression 
may  be  made. 

Plan  of  management  ^^  such  as  has  for  its 
object  the  pointing  the  impresaon  by  all  ima- 
ginary contrivances  to  this  end,  the  strength- 
ening it  by  all  apposite  means,  the  multiply- 
ing by  every  imaginable  device  the  number  of 
the  visitors  and  spectators — a  perpetual  and 
perpetually  interesting  drama,  in  which  the 
obnoxious  characters  shall  in  specie,  at  any 
rate,  be  exposed  to  instructive  ignominy,  the 
individuals  beuig  vrith  equal  facility  capable 
of  being  exposed  to  it,  or  screened  fironn  it, 
as,  in  the  judgment  of  those  to  whom  it  be- 
longs to  judge,  may  be  deemed  most  eligible 
upon  the  whole. 

II.  Second  object — Eeformation.  Under 
this  head,  what,  in  the  first  phuce,  does  the 
"  improved  colony?"  Delinquency,  in  the 
case  of  offences  in  general,  and  the  dass  of 
offences  here  in  question  more  particularly, 
may  be  considered  as  having  for  its  positive 
and  primary  cause,  a  sort  of  morbid  sensibility 
with  reference  to  those  enjoyments  and  those 
sufferings  or  uneasinesses,  the  pursuit  or  avoid- 
ance of  which  have  respectively  given  birth 
to  the  offence.  It  may  be  considered,  again, 
as  having  for  its  negative  and  secondary  cause, 
the  absence  of  those  peculiar  appropriate  re- 
straints, from  which,  had  they  been  present, 
that  vicious  propensity  might  have  received 
an  efficacious  check.  Delinquents,  especially 
of  the  more  criminal  descriptions,  may  he 
considered  as  a  particular  dass  of  human 
bdngs,  that,  to  keep  them  out  of  harm's  way, 
require  for  a  continued  length  of  time  that 
sort  of  sharp  looking  after,  that  sort  of  par- 
ticularly dose  inspecticHi,  which  all  human 

^^  Further  Proceedings  of  the  Treasury,"  printed 
(for  the  use  of  the  House  of  Commons)  by  order 
dated  12th  June  1801,  pp.  79,80, 81. 
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beings,  without  exception,  stand  in  need  of, 
up  to  a  certain  age.  They  may  be  considered 
as  persons  of  unsound  mind,  but  in  whom  the 
complaint  has  not  swelled  to  so  high  a  pitch 
as  to  rank  them  with  idiots  or  lunatics.  They 
may  be  considered  as  a  sort  of  grown  children, 
in  whose  instance  the  mental  weakness  at- 
tached to  non-age  continues,  in  some  respects, 
beyond  the  ordinary  length  of  time.* 

To  this  mental  debility  it  is  the  charac- 
teristic feature  of  the  system  in  question — 
transportation  to  a  new  planted  colony — to 
be  radically  incapable  of  administering  that 
corrective  aid  which,  in  the  case  in  question, 
is  so  perfectly  indispensable.  I^ld  husbandry 
18,  under  this  syston,  the  principal  employ- 
ment— field-husbandry  carried  on  by  indivi- 
duals  or  heads  of  fiimilies,  each  occupying  a 
distinct  dwelling,  the  interior  of  which  is 
altogether  out  of  the  habitual  reach  of  every 
inspecting  eye.  At  sleeping  times,  mealtimes, 
times  of  recreation,  no  inspection  whatsoever : 
even  at  working  times,  none  but  what  is  im- 
perfect, interrupted,  and  accidental.  Hence 
no  preventive  check  to  those  propensities,  the 
peculiar  strength  of  which  has  been  but  too 
plainly  demonstrated  by  the  offence  by  which 
the  individual  was  conducted  to  the  scene  of 
punishment — propensities,  the  indulgence  of 
which  is  either  itself  a  crime,  or  introductory 
to  those  vicious  habits  which  are  regarded 
as  the  immediate  sources  of  crimes — sloth, 
drunkenness,  gaming,  venereal  irregularities, 
profimeness,  quarrelsomeness,  mischievous- 
ness,  rapacity. 

Thus,  then,  on  the  ground  of  controul  to 
vicious  propensities,  stands  the  parallel  be- 
tween the  transportation  system  and  the  pe^ 
nitentiary  system — ^the  transportation  system 
according  to  the  New  South  Wales  edition 
of  it — the  penitentiary  system  according  to 
that  edition  of  it  to  which,  even  in  the  act 
of  sacrificing  it  on  the  altar  of  secret  influ- 
ence, no  man  ever  durst  take  upon  him  to 


*  Policy,  or  I  am  much  mistaken  the  deepest 
and  steadiest  policy,  will  be  found  to  concur  with 
the  tenderest  numaoity,  in  regarding  the  criihi* 
nal  world^  in  this  instructive  and  unimpassioned 
point  of  view.  To  an  eye  thus  prepared,  the  most 
profligate  offenderwill  present—on  the  one  hand, 
no  fitter  object  of  unprofitable  resentment ;  on 
the  other  hand — no  less  necessary  object  of  pre- 
ventive coercion,  than  would  be  presented  by  a 
leftactory  patient  or  a  froward  child.  Ouided 
by  this  analogy,  the  favourite  remedy,  deaths  has 
lor  these  five  and  thirty  years  appeared  to  roe  (in 
the  cases,  at  least,  in  which  it  is  ordinarily  ap- 
plied) scarcely  in  any  degree  less  absurd  in  a 
political,  than  it  would  be  in  a  mediosl  point  of 
view.  In  pomt  of  fact,  nothing  that  can  with 
any  tolerable  propriety  assume  the  name  of  po- 
licy—  not  sober  reason  i_  not  so  much  as  re- 
flection — appears  at  any  time  to  have  been  the 
efficient  cause  of  the  use  so  abundantly  made  of 
it.  Vengeance,  passion,  began  the  practice :  pre- 
judice, the  result  of  habit,  has  perKveied  in  iu 


refuse  the  application  of  an  iMpraved^vne. 
Colonixing-transportation-system :  cfaaracter'- 
istic  feature  of  it,  radical  incapacity  of  being 
combined  with  any  efficient  system  of  inspec- 
tion. Penitentiary  system :  diaracteristic  fea- 
ture of  it,  in  its  original  state,  frequent  and 
regular  inspection  ;  in  its  extraordinary  and 
improved  state,  that  principle  of  management 
carried  to  such  a  degree  of  perfection  as  till 
then  had  never  been  reached,  even  by  imagi- 
nation, much  less  by  practice. 

Inspection,  the  only  effective  instrument 
of  reformative  management,  being  thus  essen- 
tially inapplicable,  and  the  founders  of  the 
colonial  system  having  thus  given  themselves 
the  nature  of  things  to  fight  against,  they  set 
about  it  at  their  ease.  Reformation,  it  waa 
understood,  is  a  species  of  manufacture:  like 
other  manu&ctures,  it  requires  its  particular 
capital  or  stock  in.  trade :  the  assortment 
being  good,  that  is,  in  suffident  quantity, 
and  of  the  accustomed  quality,  the  business 
will  go  on  in  regular  course  like  other  busi- 
nesses. Different  sorts  of  workmen  must  be 
got,  most  of  them  in  red  clothes ;  but  to  com* 
plete  the  set,  there  must  be  some  in  blacky 
and  these  must  have  a  particular  sort  of  work* 
shop  to  themselves,  with  tools  belonging  to 
it.  Accordingly,  an  assortment  was  provided, 
not  only  of  officers,  dvil  and  milita^,  but  of 
ministers  of  religion.  Besides  soldiers,  and 
barracks,  and  guns,  there  were  to  be,  and 
were  accordingly,  sooner  or  later,  in  a  pro- 
portion more  or  less  adequate,  chaplains,  and 
chapels,  and  good  books.  Thus  fiur  the  head 
reformers  saw :  farther  than  this,  it  was  not 
given  them  to  see.  Would  the  books  be 
read  ?  the  chapels  visited  ?  the  chaplains 
heard?  That  was  the  concern  o(  tiie  chap- 
lains when  they  got  there.  Was  it  in  the 
nature  of  the  case,  that  any  of  these  events 
should  ever  happen  ?  a  wild,  speculative,  out 
of  the  way  question  this  —  quite  out  of  the 
line  of  practice.  With  great  submission,  how- 
ever, to  better  judgment,  it  would  not,  I  will 
venture  to  say,  have  been  altogether  an  irre* 
levant  one :  a  trigger  is  scarce  pulled  before 
the  breath  may  be  driven  out  of  a  refractory 
body ;  but  to  purify  a  corrupted  heart,  es- 
pecially where  nothmg  is  to  be  got  by  puri- 
fying it,  is  an  operation  not  quite  so  simple 
or  so  sure.f 


-)-  Number  of  chaplains,  at  one  time,  one ;  at 
another,  two :  stations,  a*,  first  but  one ;  before 
Captain  Collins  left  the  colony,  from  five  to  ten« 
each  to  appearance  at  too  great  a  distanoe  from 
the  rest  to  send  auditors  to  a  congregation  col- 
lected  at  any  other.  In  the  map  annexed  to  Cap. 
tain  Collins*  book,  I  observe  about  this  number 
of  separate  stations,  without  including  such  smaU 
ones  as,  being  to  appearance  each  oi  them  with- 
in two  or  three  miles  of  some  other,  may  be  sup« 
posed  not  too  far  distant  for  that  purpose.  Are 
the  labours  of  the  sacred  function  to  be  regarded 
as  an  essential  article  among  the  efficient  causc» 
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CSrcanutances  so  fitvourable  to  a  gystem 
of  flicapacity  and  negligence,  could  scarce  in 


ofiefonnation?  Then  the  establishment  of  from 
four  to  eight  of  these  stations,  of  every  number 
above  that  of  the  chaplains— was,  and  continues 
to  be,  indefensible.  Instead  of  being  a  neces- 
sary,  is  religious  service  a  mere  luxury  ?  Then 
DO  such  officer  as  a  chaplain  should  have  been 
sent  out  at  all — none  at  least  for  the  convicts — 
none,  unless  it  be  a  regimental  chaplain  for  the 
benefit  of  the  militarv ;  though,  indeed,  of  the 
military  themselves  the  distnbution  must  have 
been  regulated  in  some  measure  by  that  of  the 
convicts  ~  that  of  the  watchmen  by  that  of  the 
persons  to  be  watched. 

Of  late,  malcontents  from  Irehmd  have  been 
■ent  in  multitudes  to  New  South  Wales.  Part 
of  them,  probably  the  greater  part,  must  have 
been  of  the  Catholic  persuasion:  among  these, 
have  there  been  any  priests  ?  It  seems  not  im- 
vrobable ;  and  if  so,  as  far  as  their  quarters  may 
nave  been  within  distanee  of  the  stations  of  Uieur 
lay  wimpanions,  so  far  all  may  have  been  right 
Have  there  been  no  priests  ?  Then  surely  one 
priest,  at  least,  shouldf  have  been  sent  out  on  the 


priest, 

same  voluntary  footinff  as  the  clergymen  of  the 
Church  of  Ensland.  If  there  be  a  difTerenoe.  of 
all  branches  of  the  Christian  religion,  the  Catno- 
lic  is  surely  that  in  which  the  services  of  a  con. 
seccated  mmister  are  most  strictly  indispensable. 

In  Norfolk  Isknd,  how  is  it  ?  If  tnere  be  a 
clergyman  now  (and  I  have  not  found  that  there 
b  one,)  there  was  no  such  officer,  at  least  so  kte 
as  on  the  18th  of  October  1796,  though  at  that 
rime  the  number  of  inhabitants  was  already  887.' 
Quere  1.  How  many  fewer  souls  to  be  saved  have 
887  persons  in  Norfolk  Island,  than  the  same 
number  of  persons  in  New  South  Wales  or  Oreat 
Britain  ?  Qnere  2.  If  out  of  4848  persons,  sa- 
cerdotal service  be  needless  to  887  taken  at  ran- 
dom,  what  need  is  there  of  it  for  the  rest  ?  In 
January  1792,  a  minister  of  religion  (the  chap- 
lain  of  the  New  Sooth  Wales  corps)  did,  it  ap. 
peais,  pajr  a  visit  to  that  spot.  It  was,  however, 
the  first  visit  of  the  kind  in  so  many  vears ;  and 
that  a  mere  temporary  excursion,  the  fruit  of 
spontaneous  zal,  and  not  of  any  particle  of  at- 
tention that  appears  ever  to  have  been  pud  to 
the  subject  by  tne  arch-reformers  here  at  home.** 

But  to  judge  from  the  whole  tenor  of  Captain 
Cdlins*  Journal,  as  well  as  from  the  nature  of 
the  case,  the  truth  is,  that  so  far  as  the  convicts 
were  concerned,  the  real  service  which  it  was  in 
the  power  of  any  ministers  of  religion,  of  any 
persuasion,  or  in  any  number,  to  render  to  these 
poor  wretches,  was  m  all  places  alike :  presence 
or  absence  made  no  sort  <n  difference. 

What  is  above  was  written  before  the  histo- 
rian's second  volume  had  made  its  appearance. 
In  this  continuation  it  appeus,  that  m  one  of 
the  importations  of  the  convicts  from  Ireland, 
a  priest  of  the  Catholic  persuasum  (Harold  by 
name^  was  actually  oomprised.« 

If  uistead  of  this  sediaonist,  a  loyalist  clergy, 
man  of  the  same  religious  persuasion  had  been 
sent  out,  such  an  adcution  to  the  civil  establish, 
ment  mi|riit,  in  that  country,  one  should  have 
thought,  nave  been  not  ill  worth  the  expense. 
The  poiiHeal  sanction  micht  thus  have  found 
in  the  reHgioust^  useful  ally^a  useful  defence 

-  1  CoDins,  pp.  004,  506,  512,  407. 
»n»id,p.l94.  «Ibid.p.293L 


any  other  case  have  presented  ihemtelves. 
The  measure  was,  indeed,  a  metoure  (rf*  ex- 
periment, and  experiment  is  that  sort  of  ope- 
ration which  calls  for  the  exercise  of  all  sorts 
of  faculties :  but  the  subject-matter  of  ezpe- 
riment  was,  in  this  peculiar  case,  a  peculiarly 
commodious  one — a  set  of  aiusue  viUg — a  sort 
of  excrementitious  mass,  that  could  be  pro- 
jected, and  accordingly  was  projected — pro- 
jected, and  as  it  should  seem,  purposely — as 
hr  out  of  sight  as  possible. 

Turn  now,  my  Lord,  to  the  penitentiary 
system;  in  which,  if  the  principles  pursued 
as  above,  are  to  be  considered  as  the  stan- 
dard of  <Mihodoxy,  the  scent  of  heresy  must 
be  acknowledged  to  be  but  too  strong.     In 
a  Panopticon  penitentiary  system,  supposing 
religion  to  be  really  a  source  of  benefit — sup- 
posing it  good  for  anything  beyond  a  show — 
men  would  have  had  the  full  benefit  of  it. 
Church  attendance  would  there  have  neither 
been  forcible  nor  yet  eludible.  The  presence 
of  my  chaplain  it  would  have  been  little  less 
possible  for  them  to  fly  from,  than  firom  that 
of  the  Almighty  whom  he  served.     Unable, 
neither  woidd  Uiey  have  wished,  to  fly  firom 
it.    It  would  have  been  adorned  and  fortified 
by  those  accompaniments  which,  in  minister- 
ing to  this  branch  of  instruction,  would  have 
combined  with  it  as  much  appropriate  and  con- 
genial entertainment,  as  inventive  industry 
could  contrive  to  bring  together  in  a  situa- 
tion from  which  every  rival  attraction  might 
so  efiTectually  be  excluded.     Yes,  my  Lord, 
my  whole  treasury  of  artifices  woidd  have 
been  ransacked  for  contrivances  to  render 
the  tuition  as  interesting  as  possible  to  the 
pupils ;  my  whole  dispensary  would  have  been 
rummaged  for  sweets  and  conserves,  to  ren- 
der the  physic  of  the  soul  as  palatable  as  pos- 
sible to  a  dass  of  patients  in  whom  the  need 
of  it  is  80  eminently  deplorable.     Nothing 
which,  in  the  judgment  of  my  superiors  a3 
hoc  in  the  spiritual  college,  should,  in  con- 
sideration of  its  oonduciveness  to  the  end, 
stand  approved,   or  though  but  tolerated. 


ajEoinst  the  hostility  of  the  popular  sanctioa. 
The  spirit  of  tumultuary  violence,  the  epidemic 
malady  for  the  cure  of  which  these  deplorable 
objects  had  been  ordered  to  this  disastrous  watcr- 
ing.place,  might  in  that  case,  instead  of  beinff 
constantly  stimulated,  have  been  grsdualljr  a£ 
kyed.  The  rebel  priest,  the  most  pernicious 
pastor  that  could  have  been  found  for  the  rebel 
nock,  might  have  been  consigned  to  Norfolk 
Island,  on  the  supposition  of  their  reooaininff  all 
of  them  in  New  South  Wales.  The  two  uvea 
which  it  was  ai^wards  deemed  necessary  to  sa- 
crifice to  public  justice  and  security  might  thua 
have  been  preserved,^  and  the  exigence  which 
has  given  birth  to  so  dangerous  an  exjiedient 
and  precedent  as  that  of  volunteer  asaociationa 
among  unreformed  convicts,*  might  never  have 
taken  place.  

«  2  Collins,  p.  333.  •Ibid.p.SOX 
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would,  on  account  of  the  novelty  of  if^  have 
been  dinink  from,  or  on  account  of  the  ex- 
pense of  it,  have  been  grudged.  Valeat  quan- 
tum valere  potest,  would  have  been  my  maxim ; 
and  that  (mistake  me  not,  my  Lord)  not  as 
a  pretence  for  indifference  and  neglect,  but 
as  a  memento  and  a  spur  to  attention  and  to 
activity.  Men  who  have  the  interests  of  re- 
ligion most  at  heart,  and  whose  endeavours 
have  been  most  conspicuously  bent  to  the 
turning  it  to  the  best  possible  account  in  the 
way  of  practice — such  are  the  men  my  hopes 
had  always  pointed  to  for  counsel  and  sup- 
port. Such,  my  Lord,  were  venefida  mea — 
my  pious  frauds :  the  stock  of  them,  I  assure 
your  Lordship,  was  not  a  scanty  one.  Delin- 
quency (if and would  have  given 

leave)— -delinquency  in  habit,  in  act,  even  in 
idea,  would  have  been  shut  out ;  shut  out, 
not  merely  by  spiritual  bars,  by  moral  bars, 
by  legal  bars,  but  by  physicad  ones. 

In  no  point  did  my  system  rest  itself  upon 
cold  forms.  In  body,  in  mind,  in  every  way, 
if  my  patients  suffered,  I  suffered  with  them. 
By  every  tie  I  could  devise,  my  own  fate  had 
been  bound  up  by  me  with  theirs.  Vicinity 
to  the  public  eye — vicinity  vtbs  the  object 
with  me,  not  distance.  Recluse  by  inclina- 
tion, popular  at  the  call  of  duty,  I  did  not 
shun  the  light  —  I  courted  it.  Self-devoted  to 
the  task  of  unremitting  inspection,  it  would 
have  been  a  reward  to  me,  not  a  punishment, 
to  be  as  unremittingly  inspected. 

Thus,  in  so  fitf  as  reformation  is  concerned, 
stands  the  comparison  between  the  two  sys- 
tems, on  the  ground  of  general  principles  or 
theory,  if  a  word  so  much  in  disgrace  with 
men  in  whose  vocabulary  t»rac^tc«  is  synony* 
mous  with  wisdom,  may  for  the  moment  be 
endured.  A  theory  b,  indeed,  no  farther  good 
than  in  so  &r  as  its  indications  receive,  as 
occasion  serves,  the  confirmation  of  experi- 
ence. But  experience,  though  an  instructive 
guide,  is  apt  to  be  a  costly  one.  In  the  pre- 
sent instance,  in  the  compass  of  ten  or  eleven 
years,  it  had  cost,  four  or  five  years  ago,  up- 
wards of  a  million  :*  by  this  time  little  less, 
probably,  than  a  million  and  a  half;  of  which 
near  the  odd  million  (as  your  Lordship  will 
tee)  might  have  been  saved,  and  with  it  the 
shame  of  a  project,  involving  in  its  very 
essence  the  impossibility  of  success,  saved, 
together  with  lives  by  hundreds,  and  crimes 
and  iramondides  Mrithout  account,  if  antece- 
dently to  the  experiment,  in  addition  to  the 
tongue  of  an  orator,  there  had  been  an  eye 
at  the  treasury,  capable  of  reading  in  the 
book  of  human  nature. 

Under  a  system  of  suppression  persevered 
in,  spite  of  parliamentary  warnings,!  for  these 

•  i;L087,230.  — 28th  Finance  Report,  26th 
Jnne  1798,  p.  23. 
+  See  28th  Report  of  tlie  Committee  of  Fi- 
ice,  anno  1798. 
Vol.  IV. 


ten  years,t  from  what  source  shall  the  testi- 
mony of  experience  be  collected  ?  Happily  a 
more  competent,  a  more  instructive,  a  more 
authentic  source :  a  source,  in  any  point  of 
view,  more  valuable,  could  scarce  have  been 
wished  for,  than  that  which  the  public,  during 
the  sleep  of  superior  office,  has  been  put  in 
possession  of  by  an  eye-witness — the  pro- 
fessed moral  historiographer  of  the  colony, 
the  late  Judge  Advocate,  Captain  Collins. 
Nor  yet  simply  the  historiographer,  but  the 
panegyrist,  the  professed  panegyrist  likewise : 
a  character  which,  when  accompanied,  as  in 
this  instance,  with  that  candour  and  those 
internal  marks  of  correct  veracity  with  which 
it  is  so  rare  for  it  to  be  accompanied,  renders 
the  testimony,  in  this  point  of  view,  more 
than  doubly  valuable. 

Fortunate  it  is,  that  whether  from  firmness 
in  one  quarter,  or  from  negligence  in  an- 
other, the  principle  of  suppression  has  passed 
by  a  mass  of  information  that  renders  its 
exertions  elsewhere  of  little  use.  The  work 
is  dedicated,  and  dedicated  by  permission,  to 
the  late  Lord  Sydney :  in  great  letters,  the 
title  of  **  Patron  of  the  work,"  as  well  as  that 
of  *<  Originator  of  the  plan  of  Colonization," 
are  conferred  upon  the  noble  lord.  **  To 
your  patriotism,"  says  the  panegyrist  to  the 
patron,  "  the  plan  presented  a  prospect  of 
political  and  commercial  advantage."  **  The 
following  pages,"  continues  the  worthy  magi- 
strate, with  perfect  simplicity  and  unquestion- 
able  truth,  "  will  serve  to  evince  with  how 
much  wisdom  the  measure  was  suggested  and 
conducted;  with  what  beneficial  effects  its 
progress  has  been  attended ;  and  what  future 
benefits  the  parent  country  may  with  confi- 
dence  anticipate." 

In  the  pre&ce,  he  concludes  with  acknow- 
ledging himself  to  be  "  anxiously  solicitous 
to  obtain"  for  the  colony  **  the  candid  consi- 
deration of  his  countrymen ;  among  whom," 
he  says,  "  it  has  been  painful  to  him  to  remark 
a  disposition  too  prevalent  for  regarding  it 

with  odium  and  disgust." **  Its  utUity 

consists,"  according  to  him,  in,  that  **  besides 
the  circumstance  of  its  freeing  the  mother 
country  from  the  depraved  branches  of  her 
offspring,  in  some  instances  reforming  their 
dispositions,  and  in  all  cases  rendering  their  la- 
hour  and  talents  conducive  to  the  public  good, 
it  may  prove  a  valuable  nursery  to  our  East 
India  possessions  for  soldiers  and  seamen.** 

He  speaks  of  a  time  in  which  **  he  began 

to  think that  some  account  of  the  grad  ual 

reformation  of  such  flagitious  characters,  as 
had  by  many"  (he  very  candidly  adds,  **  and 
those  not  illiberal")  **  persons  in  this  country 
been  considered  as  past  the  probability  of 
amendment,  might  not  be  unacceptable."   So 


X  The  last  ofHcial  communications  made  to 
the  House  of  Commons  on  the  subject  of  New 
South  Wales,  bear  date  in  1792. 
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far  the  magistrate  historian :  as  to  the  flagi- 
tious characters,  there  is  no  want  of  them ; 
but  as  to  any  evidence  of  their  reformation, 
here  and  there  a  white  blackamoor  excepted, 
it  is  all  of  it  in  his  wishes — there  is  none  of 
it  in  his  book.  How  fur  the  general  concep- 
tions, thus  conveyed  in  the  prefiice,  are  in 
agreement  with  the  rigid  truth  of  things,  will 
appear  from  the  more  specific  statements  col- 
lected a  little  fiurther  on,  at  the  bottom  of 
the  page.  For  these  little  inadvertencies,  if 
such  they  should  prove,  the  interests  of  the 
public  service  are  but  so  much  the  more  in 
the  author*s  debt ;  since,  if  confining  himself 
to  the  province  for  which  he  appears  so  emi- 
nently qualified,  the  superior  province  of  the 
historian,  he  had  left  the  task  of  the  panegy- 
rist to  inferior  hands,  the  satis&ction  whic^, 
as  matters  stand,  I  flatter  myself  with  being 
able  to  afford  your  Lordship  on  this  ground, 
might  have  been  less  complete. 

Of  passages  to  the  like  effect  with  those 
which  are  here  transcribed,  enough  might 
have  been  found  to  fill  a  volume.  Those 
which  are  given  here  are  selected  as  exhibit- 
ing the  condition  of  the  colony  at  the  latest 
points  of  time ;  this  being  the  stage  at  which 
the  reforming  tendency  of  the  discipline,  had 
it  possessed  any  such  tendency,  had  had  the 
longest  time  to  operate.  General  statements 
and  observations  are  moreover  preferred  to 
histories  of  individual  criminals,  or  crimes, 
partly  out  of  deference  to  the  logical  rule, 
gyllogizari  non  est  ex  particulari — partly  be- 
cause the  particuhir  anecdotes  of  this  kind, 
being  the  materials  of  which  a  very  consider- 
able part  of  that  large  but  interesting  work 
are  composed,  could  not  possibly  have  been 
comprised  within  the  limits  prescribed  by  the 
object  of  this  address. 

The  persons  spoken  of  as  reformed^  are  for 
the  most  part  spoken  of  by  name :  in  number 
they  would  scarcely,  I  tiiink,  be  found  to 
exceed  a  score — certainly  not  double  that 
number,  even  including  the  many  backsliders. 
The  number  of  the  unreformed  is  to  that  of 
these  reformed  characters,  as  a  hundred  or 
so  to  one.  A  betterroost  sort  of  rogue  —  a 
man  in  whom  on  any  occasion  the  smallest 
degree  of  confidence  can  be  reposed,  appears 
in  that  country  to  be  beyond  comparison  a 
scarcer  animal  than  a  black  swan.  One  thing 
the  historian  is  clear  in,  that  as  to  all  but 
the  few  lusus  natura  thus  distinguished,  the 
longer  they  stay  in  that  scene  of  intended 
reformation,  and  the  more  they  are  left  to 
themselves  (that  is,  the  more  entirely  they 
are  left  to  the  separate  influence  of  the  pure 
principle  of  colonization,  without  any  admix- 
ture of  its  discarded  rival,  the  principle  of 
inspection,)  the  worse  they  are;  those  who 
have  the  yoke  of  bondage  still  about  their 
necks  being  a  sort  of  half  honest,  half  sober, 
half  provident  profligates,  in  comparison  of 


those  called  settlers 
end.* 


whose  term  is  at  an 


*  L  Improbity,  uncorrected  and  incorri^fibU, 
No.  1,  p.  S82.  Julp  1794~««  An  honest  ser- 
vant  was  in  this  country  an  invaluable  tnaaoie : 
we  were  compelled  to  take  them,  as  chance 
should  dixect,  from  amonff  the  common  herd ; 
and  if  any  one  was  found  who  had  some  remains 
of  principle  in  him,  he  was  sure  to  be  soon  cor. 
rupted  by  the  vice  which  everywhere  surrounded 
him." 

No.  2,  p.  419.  June  1795.— «'  With  very  few 
exceptions,  it  was  impossible  to  select  from 
among  the  prisoners,  or  those  who  had  been 
such,  any  who  would  fed  an  hooest  interest  in 
executiog  the  service  in  which  they  were  em- 
ployed. They  would  pilfer  half  the  grain  en- 
trusted to  their  care  for  the  cattle  $  they  would 
lead  them  into  the  woods  for  pastarage,  and 
there  leave  them,  until  obliged  to  condua  them 
in ;  they  would  neither  cl^n  them  nor  them- 
selves. Indolent,  and  by  long  habit  worthless, 
no  dependence  could  be  placed  on  them.  In  every 
instance  they  endeavoured  to  circumvent.'* 

No.  S,  p.  445.  December  1795— »*  At  Sydney, 
another  attempt  being  made  to  steal  a  cask  of 
pork  from  the  pile  of  provisions  which  stood  be. 
tore  the  storehouse,  tlie  wh(de  was  removed  into 
one  of  the  old  marine  barracks.  The  full  ration 
of  salt  provisions  being  issued  to  every  one,  it 
was  difficult  to  conceive  what  could  be  die  in- 
ducement to  these  frequent  and  wanton  attacks 
on  the  provisions,  whenever  necessity  compelled 
the  commissary  to  trust  a  quantity  without  the 
store.  Perhaps,  however,  it  was  to  gratify  that 
strong  propensity  to  thieving,  which  could  noc 
suffer  an  opportunity  of  exercising  their  talents 
to  pass,  or  to  furnish  them  with  means  of  in. 
duiging  in  the  baneful  vice  of  gaming.*' 

No.  4,  p.  473.  JprU  1796._''  No  punishment, 
however  exemplary,  no  reward  however  great, 
could  operate  on  the  minds  of  these  unthinkins 
people.**^  ■ 

II.  Improvidence,  extreme  and  univermL 

No.  1,  p.  414.  AprU  1795.  —  «  The  fannen 
now  began  everywhere  putting  their  wheat  into 
the  ground,  except  at  the  river,  where  they  had 
scarce  nude  any  preparation^  consuming  theix 
time  and  substance  in  drinking  and  notinc, 
and  trusting  to  the  extreme  fertility  of  the  sou, 
which  they  declared  would  produce  an  ample 
crop  at  any  time,  without  much  labour." 

No.  2;  p.  435.  November  1795.—''  Instead  of 
completing  in  a  few  hours  the  whole  labour  whld> 
was  required  of  a  man  for  the  day,  the  eoovicta 
were  now  to  work  the  whole  day,  with  the  inter^ 
mission  of  two  hours  and  a  half  of  rest.  Many 
advantages  were  gained  by  this  regulation;  — 
among  which,  not  the  least  was  the  diminution 
of  idle  time  which  tlic  prisoners  before  had,  and 
which,  emphaticaUy  terming  their  own  fime, 
they  applied  as  they  chose,  some  industriously, 
but  by  hx  the  greater  part  in  improper  pursuits, 

ma  fflraminor    dfinlrirKF.  And  m^t^^Mno  *' 


s  gaming,  drinking,  and  stealing." 

No.  r      ■ 


3,  p.  468.  February  1798.—"  They  [the 
settlers]  seldom  or  never  showed  the  smallest  dia. 
position  to  assist  each  other.  Indolent  and  im* 
provident,  even  for  their  own  safety  and  interest, 
they  in  general  neglected  the  means  by  which 
either  could  be  secured." 

No.  4,11.467.  JI/arc/>1796.-."AttheHawkes. 
bury,  where  alone  any  prospect  of  agriculimrai 
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lltffbrnalum  being  tlie  topic  at  iiTMent  on 
the  ctf  pet,  it  it  to  this  that  the  preieiit  ftring 


orfvoiiMfev  mt  to  Ufimnd^  the  aettlen  were  im« 
mened  u  intoxication :  riot  and  madness  marked 
their  conduct;  and  this  vas  to  be  attributed  to 
the  nnrits  that,  In  defiance  of  every  preeantion, 
firand  their  way  thidier** 

Na  6,  jpi.  47d.  Ap^  17ML-.*'  In  the  begin- 
aay  ef  thia  inMih»  a  very  lib«a  alloaamii  ef 
•bpe  ii«o  aerved  to  the  priacoera,  male  and 
Amale.  As  it  had  been  too  much  the  practice 
lor  thoe  people  to  seU  the  clothing  thejr  received 
from  goremment  as  soon  as  it  was  issued  to 
them,  the  gOTenor  on  this  ooeaaion  gave  it  out 
in  public  orden,  tbat  wheneror  h  should  be 
proved  that  any  penon  bad  either  sold  or  ocber- 
«Jae  made  away  with  any  of  the  articles  then 
iasued,  the  buyer,  or  sdler,  or  receiver  thereof, 
would  both  sulgect  themselves  to  corporal  or 
other  punishment.  Ordert^  however y  had  never 
Uen  known  to  have  mmeh  weight  with  ihete 

^'^S,  p.  482.  ^aiie  17B&^''  The  aetders  at 
the  different  districts,  and  narticularly  those  at 
the  Hawkeabury,  bad  lone  been  supposed  to  be 
coDsiderablv  in  debt ;  ana  it  was  suspected  that 
their  cropa  for  two  or  more  seasons  to  come  were 


idedged  to  pay  these  debts. 

No.  7,  p.  48Sb  Jume  1796.—*'  The  gentlemen 
who  conducted  the  inquiry  found  DDOst  of  the  seu 
tleiB  there  {the  Hawkeabury]  oftener  emnloyed 
in  canmaioc  in  the  fronts  of  their  houses,  than  in 
labouring  Oiemaelvea,  or  in  superintending  the 
labour  of  their  servants  in  their  grounds.** 

Na  8,  pi  489.  June  17«8.  — "  The  practice  of 
porchaaing  the  cropa  of  the  settlers  tor  spirits, 

had  too  long  prevailed  in  the  settlement; 

it  waa  not  posaiUc  that  a  fimner,  who  should  be 
idle  enough  to  throw  away  the  labour  of  twelve 
months  for  the  gratificatioa  of  a  few  gallons  of 
poisonous  spirits,  could  expect  to  thrive.** 

No.  9,  p.  492.  Augutt  1798.—"  Thev  {the 
settlers]  were  in  general  of  such  a  thonghtlesa, 
worthless  description,  that  even  thia  indulgence 
aigfat  induce  them  to  be,  if  possible,  more  worth- 
less and  thoughtless  than  before;  as,  to  use  theb 
own  expression,  they  had  now  to  work  for  a  dead 
horae.*^  The  indulgence  consisted  in  the  being 
raffbed  to  give  aasignments  on  their  crops  then 
in  the  ground,  to  save  themaelves  from  imprison- 
t  for  debt 


IIL  The  longer  the  appHcatkm  of  the  tumtoted 
came  of  reformation^  the  worte  the  effect, 

'  Nal,p.  3fia  March  1794.— «*  Had  the  «ff/fer«. 
with  oiuy  a  common  share  of  honesty,  retumea 
the  wheat  which  they  received  from  oovemment 
to  aowtibeir grounds  the  laat season,  thexepioach 
which  they  mw  upon  themselves  by  not  stepping 
forward  at  thia  moment  to  assist  flovemmen^ 
would  not  have  been  incurred ;  but  though  to  an 
indiridual  they  aU  knew  the  anxiety  which  every 
one  ftit  for  the  preservation  of  the  seed-wheat, 
yet  when  applied  to^  and  told  (in  addition  to  the 
sum  of  18b.  a-boshd)  that  any  quantity  which 
they  ndriit  ehooae  to  put  into  the  store  should 
be  Drought  from  &eir  farms  without  any  expense 
of  carriage  to  them,  they  all  or  nearly  all  pleaded 
an  insu£adency  to  crop  their  ground  for  the  en- 
auing  season;  a  plea  that  was  well  known  to  be 
made  without  a  shadow  of  truth.** 

Na2,p.S94.  Oc^oAer  1794.— *'  The  pretence 
tfaome  perton  with  aiithority  was  become  abao- 


of  extracts  will  therefore  be  confined.  The 
other  topics  glanced  at  in  the  passages  quoted 
out  of  Mr.  Ck)llins'  preface,  belong  to  the  head 
of  incapacitation  —  I  mean  with  reference 
to  the  commission  of  fresh  offences  within 
the  limits  of  the  mother  country :  to  tnco- 
pacUotion,  I  say,  and  economy.  The  merits 
of  the  plan  in  rdation  to  these  objects,  will 
be  considered  apart,  under  their  respective 
heads. 

Such  was  the  state  of  the  "  improved  co- 
lony** in  September  1796,  at  the  termination 
of  the  period  comprised  in  the  first  and  already 
published  history  of  Bilr.  CoUins.  A  continu- 
ation fixwi  the  same  able  and  candid  hand  is 


lately  necessary  among  those  settlers,  who  find- 
ing themselves  free  from  bondage,  instantly  con- 
ceived tbat  they  were  above  all  rntrictions;  and 
being  wUhout  any  hUernai  rtgulatiom^  mrn* 
huities  of  the  worst  kind  might  be  expected^  to 
happen.*' 

Na  3,  a  432.— It  appears  likewise  by  this 
muster,  that  one  hundred  and  seventy-nine  per- 
sons  subsisted  themselves  independent  of  the 
public  stores,  and  resided  in  this  town.  To  many 
of  these,  aa  well  as  to  the  servants  of  sattlen, 
were  to  be  attributed  the  offenees  that  were  daily 
heard  of:  dicy  were  tbe  greatest  nuisances  we 
had  to  oomplam  of.** 

Na  4,  p.  471.  AprU  1798.—**  At  the  Hawkca- 
bury,  the  corn-store  was  broken  into^  and  a  quan* 
tity  of  wheat  and  other  articles  stolen ;  and  two 
people  were  apmehended  for  robbing  the  deputy* 
surveyor*s  fowl-house.** 

Na  A,  p.  471.  AprU  1798.^**  All  these  de- 
predations were  chiefly  committed  by  those  public 
nuisancea,  the  people  of  the  stores.^' 

Na  8,  p.  47$.  AprU  1798.—**  The  Hawkes- 
bury  waa  the  refuge  of  all  the  Sydney  rogues 
when  in  danger  of  being  apprehended.** 

Na  7,  p^  474.  May  iM— **  DaUy  experience 
proved  that  those  people  whose  sentences  of  trana- 
portation  had  expired,  were  ereater  evils  than 

the  convicts  themselves Af  any  were  known 

to  withdraw  themsdves  from  labour  and  the  po- 
vision-atore  on  the  day  of  their  servitude  ccaam«. 
On  their  beingavprehended, punished  for  abreadk 
of  order,  and  ordered  again  to  labour,  they  seised 
the  first  opportunity  of  running  away,  takmg 
either  to  the  woods  to  subsist  by  depredations, 
or  to  the  shelter  which  the  Hawkesbury  settlers 
afibrded  to  every  vagabond  that  asked  it  Br 
these  people  (we  were  well  convinced)  every  then 
was  conmiitted.** 

Thus  far  CapUin  Collins.  The  corruption  which 
it  thus  appears  was  so  general  among  the  settlers, 
i  e,  amonff  those  whose  terms  of  bondage  were 
expired,  who  by  that  means  had  recovered  a  do- 
gree  of  independence,  and  had  withdrawn  them- 
selves more  completely  out  of  the  reach  of  every 
inspectingeye,  had  (as  mighthave  been  expected) 
this  independence,  this  exemption  from  inspee- 
tion  for  its  cause.  For  so  late  as  in  August  1/9^ 
a  time  when  the  residence  of  those  who  had 
arrived  first  in  the  colony  had  not  been  so  long 
aa  five  years,  and  when  few  had  as  yet  re£[ained 
their  liberty,  and  none  had  been  in  poasession  of 
it  for  any  length  of  time.  **  with  Tcry  few  excep- 
tions,** says  Captain  Collins,  p.  210,  the  uniform 
good  behaviour  of  the  convicts  was  still  **  fo  be 
commended.*' 
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promised  (I  see)  by  the  public  prints,  for  a 
time  which  may  perhaps  have  arrived  be- 
fore these  pages  of  mine  have  reached  your 
Lordship's  eye. 

What  subsequent  improvements  the  colony 
may  have  received  in  relation  to  this  same 
head,  is  a  point  on  which  I  cannot  pretend 
to  any  information  from  that  source.* 

In  the  mean  time,  so  far  as  concerns  ge- 
neral results,  which  are  all  your  Lordship 
would  endure  to  see  crowded  into  this  place, 
accident  has  put  into  my  hands  two  testimo- 
nies of  no  mean  account.  In  one  respect  they 
have  the  advantage  of  any  which  even  your 
Lordship's  authority  could  command :  they 
are  in  each  instance  the  uninfluenced  and  un- 
disguised effusions  of  the  pen,  committed  to 
paper  without  the  idea  of  being  made  sub- 
servient to  this  or  any  other  public  purpose. 
They  wear  no  fiictitious  colours;  neither  of 
that  flattering  cast  which  is  so  apt  to  give  a 
tinge  to  the  smallest  piece  of  paper  that  can 
ever  find  its  way  from  any  such  quarter  to 
your  Lordship's  office,  nor  yet  of  the  oppo- 
site cast. 

The  first  is  an  ertract  of  a  letter  from  Cap- 
tain Hunter,  at  that  time  Governor  of  the 
colony.  The  date  of  it  is  the  20th  of  May 
1799 :  about  two  and  a  half  years  had  been 
at  that  time  added  to  the  experience  reported 
by  Captain  Collins :  — 

**  Sydney,  New  South  Wales, 
"  20M  May  1709. 

**  The  fatigue  to  which  the  Governor  of 
ihiB  territory  must  submit,  both  mental  and 
corporeal,  is  fiur  beyond  any  idea  you  can  have 
of  the  nature  of  kus  duty  rendering  such  &- 
tigue  necessary  in  the  Commander  in  chief 

"  My  former  knowledge  and  acquaintance 
with  this  country  encouraged  me  in  a  hope, 
which,  however,  in  some  respects  proved  de- 
lusive, that  I  should,  with  ease  to  myself, 
and  with  proper  effect  and  advantage  to  the 
public,  have  been  able  to  manage  all  the  du- 
ties of  my  office.  But  I  had  not  been  long 
entered  upon  it,  before  I  was  awakened  from 
that  dream  of  comfort  and  satis&ction,  the 

*  Since  the  above  pangra^h  was  written,  the 
Dttblic  has  been  put  in  possession  of  the  promised 
mfbrmation;  and  surely  never  did  the  deduc- 
tions of  reason  receive  a  more  ample  conflrma- 
don  from  experience,  than  has  been  afforded  in 
the  present  mstanoe  by  the  actual  condition  of 
the  ^*  imnroved*'  colony,  as  exhibited  in  this 
second  volume,  dedicated  by  permission  to  the 
wAle  lord  in  whose  hands  the  management  of 
it  had  by  that  time  bMn  reposed.  Extracts  in 
continuation  of  those  given  from  the  first  volume 
are  faitended  to  accompany  this  address. 

To  keep  clear  of  all  possible  imputation  of  in- 
trigue, I  abstained  puiposely  from  every  endea- 
vour to  open  any  sort  of  communication,  direct 
or  indirect,  with  toe  respectable  historian  to  whose 
ulterior  testimony  I  was  looking  forward  with 
such  well-grottnded  confidence. 


prospect  of  which  I  had  so  vainly  indulged. 
The  seeds  of  those  vexations  which  had  so 
disappointed  me,  had  been  sown  for  a  very 
considerable  time,  and  being  rather  of  a  pro- 
lific nature  amongst  such  people,  had  gained 
so  much  strength,  that  it  mil  require  immense 
labour  to  grub  them  up  by  the  root. 

**  I  have  persisted  in  my  attempt  to  that 
end,  and  mean  not  to  change  my  system; 
which,  be  assured,  from  being  calculated  to 
lay  restraints  upon  every  species  of  vice  and 
immorality,  cannot  amongst  such  characters 
be  a  very  popular  one :  that,  however,  will  be 
a  matter  of  no  immediate  concern  with  me, 
if  I  succeed  only  in  a  small  degree  to  check 
the  growing  profligacy  and  abandoned  turn 
of  the  lower  classes  of  the  people. 
.  "  This  is  a  good  country,  and  will  do  well, 
but  its  progress  in  improvement  would  be  con- 
siderably hastened,  could  government  be  pre* 
vailed  upon  not  to  overstock  us  with  the  toorst 
description  of  characters;  for,  whilst  the  mass 
of  the  people  continue  to  be  of  that  class,  our 
difficulties  will  ever  be  very  considerable :  the 
industrious  and  well-disposed  become  a  con- 
tinual prey  to  the  idle  and  worthless" 

It  was  not  to  myself  that  this  letter  was 
addressed,  neither  had  I  then,  nor  have  I 
since,  had  the  honour  of  any  personal  ac- 
quaintance with  the  gentleman  from  whom  it 
came.  It  was  a  letter  perfectly  spontaneous, 
addressed  to  a  person  with  whom  he  had  never 
before  had  any  written  intercourse. 

Your  Lordship  sees  what  it  is  the  governor 
of  the  improved  colony,  down  to  that  time, 
could  find  to  speak  of — great  labours,  no 
successes.  Could  any  thing  have  been  found 
that  could  have  been  made  to  wear  the  ap- 
pearance, though  it  were  but  of  a  half  success, 
would  it  have  been  passed  unnoticed  ?  Mean- 
time, if  in  the  line  of  moral  improvement  the 
governor  made  such  small  advance,  it  was 
not  (if  the  governor  himself,  or  the  judge 
advocate  is  to  be  believed)  for  want  of  try. 
ing  it. 

The  country  (your  Lordship  sees)  is  a 
"  good  country;"  but  the  word  good  might 
lead  to  conclusions  rather  wide  from  truth, 
if  a  distinction  were  not  to  be  made  between 
God  Almighty's  works  and  •  •  •  •  "'s.  To 
its  Almighty  Creator  is  it  indebted  for  those 
capabilities  which  neither  neglect  nor  mis- 
management  can  deprive  it  of:  the  use  made 
of  them  had  been  depending  upon  •••••. 
Your  Lordship  sees  upon  what  condition  ita 
chance  of  improvement  depended — (in  the 
opinion  of  the  governor  at  least,  upon  whom 
everything  had  been  depending  under  ****;) 
upon  its  not  being  applied  to  the  chief,  if 
not  the  only  purpose  for  which  it  had  beeti 
established,  and  for  which  it  continues  to 
be  kept  up :  the  purpose,  with  reference  to 
which,  according  to  *****,  it  was  so 
much  superior  to  everything  else. .   By  the 
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gOTemor,  tfter  all  the  labours  of  which  he 
spei^  80  feelingly,  the  nature  of  things 
could  not  be  changed.  While  thoae  who 
have  become  bad  for  want  of  inspection,  re- 
main  without  any  inspection,*  (as  they  must 
do  there,  such  of  them  as  are  not  in  jail 
there,  t)  they  will  remain  as  bad  as  ever,  or 


»*  L  General  nece$nty  of  IrupectioH. 

Na  1,  n.  63.  Mardt  1780.—^'  Bong  advanced 
in  yean,  ne  (the  penon  entrusted  with  the  direc- 
tion of  the  convictt  at  Rose  Hill)  was  found  in- 
adequate to  the  task  of  numsffing  and  ODntnmling 
the  people  who  were  under  his  care,  the  most  m 
whom  were  always  inventing  pUusible  excuses 
for  absence  ftom  labour,  or  for  their  neglect  of 
it  while  under  his  eye." 

Na  2,  n.  400.  Decetnber  1794.—"  Our  settle- 
ments  had  now  become  so  extensive,  that  orders 
did  not  lo  readily  find  their  way  to  the  settlers, 
as  runawajTS  and  vagrants,  wno  never  failed 
of  finding  employment  among  them,  particularly 
among  those  at  the  riTer.*' 

t  II.  Necettity  ofjaib  and  Jail  Gangt  Jbr 
cloter  InspeetUML 

Na  l.p.  383.  Jufy  1794.—^^  During  this  month 
a  boildinff,  consisang  of  four  cells  for  prisoners, 
was  addea  to  the  guud-house  on  the  east  side  of 
the  Cove.  This  had  long  been  wanted;  and  the 
whole  being  now  inclosed  with  a  strong  paling, 
some  advantage  was  expected  to  be  derived  from 
confinement  adopted  only  as  a  punishment" 

Na  2,  p.  402.  December  1794.—'*  A  jail-gang 
was  also  ordered  to  be  established  at  Trongaobe* 
for  the  employment  and  punishment  of  ul  baa 
and  suspiaous  characters.*' 

If  I  understand  this  jaU-^ng  right,  it  was 
composed  of  a  set  of  worlmien,  working  not 
within  the  walls  of  a  jail  (a  place  in  which  there 
could  hardly  be  any  work  to  be  done ;)  but  though 
in  an  unconfined  space,  an  unindosed  field,  yet 
under  the  dose  inspection  of  persons,  set  over 
them  as  guards,  with  or  without  the  addition  of 
fetters,  to  keep  them  from  running  away. 

Na  3,  p.  487.  Jnlu  1796.—'*  The  town  of 
Sydney  was  shortly  after  filled  with  people  from 
the  different  settlements,  who  came  to  the  judge- 
advocate  for  certificates  of  their  having  served 
their  respective  sentences.  Among  these  were 
many  wno  had  run  away  from  public  labour 
before  their  time  had  expired;  some  who  had 
escaped  ftom  confinement  with  crimes  yet  un- 
punished hanging  over  their  heads;  and  some 
who,  being  for  life,  appeared  by  names  different 
from  those  by  which  thejr  were  commonly  known 
.  in  the  settlement  By  tfie  activity  of  the  watch, 
men,  and  a  minute  investigation  of  the  necessary 
books  and  papcn,  tbev  were  in  general  detected 
in  the  imposition,  and  were  immediately  sent  to 
hard  lalxrar  in  the  town  9nd  Jail-gangt, 

**  To  the  latter  of  these  ffangs,  admtions  were 
every  day  making;  scarcely  a  day  or  a  single 
night  passed,  bat  some  enormity  was  committed 
or  attempted,  either  on  the  property  or  persons 
of  individuals." 

Na  4,  p.  498.  AuguH  1796.— <<  The  jailing 
at  this  time,  notwithstanding  the  examples  wnlcS 
had  been  made,  consisted  of  upwards  of  five  and 
twentr  persons,  and  many  of  the  female  prisoners 
were  found  to  be  every  whit  as  infamous  as  the 


To  crown  the  whole,  and  that  nothing  might 


rather,  according  to  the  estimate  given  of  them 
as  above  by  the  late  chief  magistrate,  become 
still  worse. 

The  next  article,  from  a  source  than  which 
that  distant  region  never  furnished  a  more 
respectable  one,  bears  date  the  7th  of  Oc- 
tober 1800.  The  part  that  applies  to  the 
present  purpose,  comes  after  a  paragraph  of 
considerably  greater  length,  which  I  may  have 
occasion  to  submit  to  your  Lordship  under 
the  head  of  Economy .-  — 

"  Governor  King,  who  has  the  command, 
will  make  many  regulations,  as  fitf  as  is  in  his 
power,  for  the  security  and  advantage  of  the 
colony ;  and  likewise  pay  some  attention  to 
the  morals  and  instruction  of  the  rising  gene- 
ration, to  which  none  hat  been  hitherto  given  ; 
for  certainly,  if  we  ever  hope  to  see  worth 
or  honesty  in  this  settlement,  we  must  look 
to  them  for  it,  and  not  the  preteni  degenerate 
race." 

What  your  Lordship  might  not  otherwise 
have  supposed,  this  letter  is  firom  a  female 
pen,  as  well  as  to  a  female  eye;  not  a  word 
more  in  it  that  bears  reference  to  anything 
that  can  be  called  polities.  Mere  aoEident 
threw  it  into  my  hands.  For  authentication 
sake,  designation  will  (I  suppose)  be  regarded 
as  indispensable ;  but  where  that  sex  is  con- 
cerned, the  most  reserved  mode  that  can  be 
thought  of,  is  the  most  respectful  and  the 

be  wanting  that  could  help  to  demonstrate  the 
complete  mefficacy  and  inutUtty  of  everything 
that  is  peculiar  to  the  penal  colonisation  svstem, 
one  of  Its  latest  improvements  has  been  the  im- 
portotion  of  the  hulk  system  ftom  the  Thames. 
In  August  1801,  the  Supply  (we  are  informed  by 
Lieutenant-Colonel  CoUins,  in  the  continuation 
of  his  History)  **  was  fitting  up  as  a  hulk  to  re- 
ceive such  convicts  as  were  incorrigible."  ii.  330. 
To  avoid  employing  prisons  and  hulkt  at 
home,  expeditions  upon  expeditions  are  fitted 
out  to  employ  convicts  in  farming  at  the  anti- 
podes* In  the  course  of  a  few  years,  a  discovery 
is  made,  that  drinking  is  preferred  to  labour, 
and  that  nothing  is  to  be  done  without  hulkt  ana 
pritontf  even  there^  though  in  a  situation  in 
which  profitable  labour  under  confinement  is 
imponsiDle;  and  it  is  this  combination  of  parti- 
cular forced  idleness,  with  universal  unbndled 
drunkenness,  that  is  given  not  only  as  an  '*  im- 
proved"  system,  but  a  system  to  such  a  degree 
improved,  as  to  justify  the  proscription  of  a  sys- 
tem of  sobriety  and  industry  that  would  have 
been  carried  on  at  home  at  a  fraction  of  the  ex- 
pense. 

At  this  time,  at  the  expense  of  £3954,  the  colony 
had  been  put  m  possession  of  what  is  called  '*  the 
county  gaol^  a  convenient  sort  of  building,  whidi 
besides  that,  its  standing  use,  serves  occasionally 
as  a  bonfire.  The  same  gaol,  the  Sydney  gaoL 
(metaphjrsical  discussion  about  identity  apartj 
had  served  once  in  that  capacity  already,  as  well 
as  another  at  Paramatta.  [iL  Collins,  pi  1979 
276, 331.]  The  country  is  particubfflv  favourable 
to  such  exhibitions.  Things  take  nre  there  of 
themselves  [il  Collins,  p.  ^;]  a/orfiori,  with  a 
litUe  I    ' 
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hesL*  Such  wai  the  stats  of  this  *•  Sm- 
proved,*'  and  erer-improving  colony,  with 
the  benefit  of  at  least  a  year's  improvements, 

more  than-*— .and could  as  yet  have 

heard  of  at  the  time  (I  mean  July  1800)  when 
the  idea  of  **  relinquishing"  the  penitentiary 
system,  in  consideration  of  the  superiority  of 
^eir  improved  colonial  system,  was  first  de- 
dared  in  black  and  white,  after  having  been 
determined  in  petto  for  a  length  of  time  un* 
known  to  me.  A  year's  improvements  morCi 
and  still  ■  ■  and  did  not  know  that  there 
were  children  there,  or  if  there  were,  that 
they  were  worth  saving  firom  the  gallows. 

'*But  have  not  colonies,"  says  your  Lordship, 
**  has  not  transportation  to  those  colonies  been 
a  source  of  good,  and  even  in  this  particular 
line  ?  Have  not  reformation  and  honest  in. 
dustry  been  among  the  experienced  firuits  of 
it?"  Yes,  my  Lord,  where  the  bulk  of  the 
population  has  been  ready  found  and  composed 
of  men  of  thrift  and  probity — where  the  mass 
of  the  population  being  formed,  the  children 
of  improvidence  have  been  dropped  in  in 
driblets,  absorbed  and  assimilated  as  they 
dropped  in,  by  the  predominant  mass  of  the 
popijation  into  which  they  were  received. 
In  America,  a  master  waiting  to  take  diarge 
of  the  delinquent  as  soon  as  landed — that 
employer  a  man  of  thrift — one  of  a  neigh- 
bourhood all  composed  of  men  of  thrift,  all 
ready  to  make  common  cause  against  a  fiigi- 
tive  or  refractory  bondsman:  the  bondsmen 
not  collected  together  in  any  one  place  in 
numbers,  but  distributed  among  a  number  of 
fiunilies,  one  or  a  few  at  most  in  each.  Such 
was  a  sort  of  society  in  which  each  convict 
would  have  to  serve  and  be  trained  up  in  un- 
remitting habits  of  unavoid^le  industry  du- 
ring his  bondage:  of  the  same  cast  was  the 
society  in  which,  if  he  settled  at  all  in  that 
quarter  of  the  world,  he  would  have  to  settle 
upon  his  restoration  to  independence. 

Thus  it  was  in  Ameriai — thus  it  was  with 
the  convict  consigned  to  any  one  of  those  old 
9$tahlUked  colonies.  How  was  it  in  New 
South  Wales  f  The  native  inhabitants  a  set 
of  brutes  in  human  shape — the  very  dregs 
even  of  savage  life — a  species  of  society  be- 
yond comparison  less  fiivourable  to  coloni- 
sation thni  utter  solitude ;  a  set  of  living 
nuisances,  prepared  at  all  times  for  all  sorts 
of  mischief:  for  plundering  the  industrious;! 
lor  quarrelling  with  the  quarrelsome;}  for 
affording  harbour  to  the  fugitive.  |   Other  in- 

*  Oblique  as  it  was  when  the  announced  de- 
si^tion  presented  itself  hi  print  my  resolution 
failed  me,  and  I  expunged  it.  The  sex  of  the 
writer,  and  the  fidelity  of  the  extract,  being  ad- 
mitted,  whatever  cUim  to  eonfidence  can  be  given 
by  situation  will  be  found  stamped  upon  the  style. 

tLCoUimi,  444, 4M,450;ii.  15,31,83,66,204. 

llbid.  80.4l6jii.aUl. 

I  Ibid.  460;  ii.  84,  40,  69,  299. 


habitants,  none  but  the  very  profligates  thcoi* 
selves,  who  were  thus  sent  by  thousands  from 
British  gaols,  to  be  turned  loose  to  mix  with 
one  another  in  this  desert;  together  with  the 
few  taskmasters  that  were  to  set  them  t« 
work  in  the  open  wilderness,  and  the  mill* 
tary  men  who  were  sent  out  with  them  in 
large  but  still  unequal  numbers,  to  help  to 
keep  Within  bounds  the  mischief  they  would 
be  sure  to  occupy  themselves  with  when  thus 
let  loose.  Excepting  these  military  guardians, 
whom,  the  endeavour  was,  though  a  vain  one, 
to  keep  from  mixing  with  their  wards,  it  vrae 
of  the  very  dregs  of  society  -^of  men  unlit 
to  live  at  large  in  society — of  men  pi^ve4 
to  be  such  by  experience,  and  those  collected 
together  in  multitudes,  that  the  mass  of  so* 
dety  in  this  colony  has  hitherto  been,  waa 
even  meant  to  be,  and  for  some  generationa 
at  least  would,  for  any  rational  ground  that 
the  founders  could  have  for  expecting  thk 
contrary,  continue  to  be  composed. 

To  an  eye  incapable  of  seeing  further  into 
things  than  their  names,  the  two  above  con- 
trasted scenes  of  existence  were  indeed  tho 
same,  since  both  were  colonies;  but  in  them- 
selves no  two  measures  could  in  this  respect 
be  more  different  than  transportation  of  con-  . 
victs  in  retail,  into  a  colony  ready  formed  by 
honest  tnen,  and  transportation  of  convicts 
by  wholesale,  into  a  colony  not  formed,  but 
to  be  formed,  and  to  be  formed  of  convicts. 

**  But  may  not  a  set  of  regularly  honest 
settlers  be  collected  thither  by  degrees?  and 
thus,  with  the  addition  of  the  improved  cha- 
racters, how  few  soever  at  first  among  the 
emancipated  convicts,  accumulate  in  time 
into  whatever  migority  may  be  requisite  to 
form  the  basis  of  an  industrious  and  thriving 
population  ?"  Possibly,  my  Lord ;  the  bounds 
of  possibility  are  wide :  not  even  very  impro* 
bably,  so  it  be  b  some  future  century ;  in 
the  present  one,  hardly.  For  what  is  there 
that  should  draw  thither  men  of  thrift  rad 
capital? — draw  them  to  a  place  which,  ex- 
cept a  part  of  the  stock  of  necessaries  fbr  its 
own  inhabitants,  neither  does  produce,  nor 
presents  any  the  smallest  indication  of  being 
about  to  produce  anything  that  will  not  be 
at  the  veiy  time  produced  in  other  pbces,. 
as  well  as  miported  into  Britain  from  other' 
places  at  a  much  dieaper  rate — to  a  place  in 
whidi,  in  the  meantime,  *WAe  indnstriout 
and  well  disposed**  will  (as  the  late  diief 
magistrate  and  the  late  governor  seem  to 
agree  in  observing)  **  become  a  continual  preg 
to  the  idle  and  worthies:** 

Loud  and  frequent  have  been  the  oodk* 
plaints  rnor  altogether,  1  suppose,  without 
truth)  aoout  inveigling  men  (as  it  b  called) 
to  North  America ;  cruel  and  fraudulent  are 
the  epithets  given  to  the  practioe :  to  North 
America,  where  if  manners  are  not,  upon  the 
whole,  so  amiable,  yet  crimes  ot'  all  sorts^ 
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peo\My  crimes  of  depredation  certainly,  are 
even  more  rare  than  here :  to  America,  where 
a  human  being  not  employed  in  industry, 
productive  or  profesnonal  at  least,  is  scarcely 
to  be  found.  If  to  invite  men  to  such  a 
country  be  an  act  of  fraud  and  cruelty,  what 
must  the  act  of  that  man  be,  who  should  seek 
to  engage  an  honest  settler  to  sink  his  capi* 
tal.  Ins  industry,  and  his  prospects,  in  New 
South  Wales? 

But  of  the  prospect  of  advantageous  pro- 
duce from  this  as  well  as  all  other  sources, 
more  will  come  to  be  said  presently,  under 
the  head  of  econmmft  to  which  it  more  imme- 
diately belongs. 

III.  Third  object  or  end  in  view — Tncupu' 
citation ;  rendering  a  man  incapable  of  com- 
mitting offences  of  the  description  in  question 
any  more :  understand  in  the  present  instance 
im  the  same  place — the  only  place  (it  should 
seem)  that  was  considered  as  worth  caring 
about  in  this  view. 

In  this  object  was  seated,  to  all  appear- 
ance, the  strong  hold  and  main  dependence 
of  the  system :  of  reformation  it  would  (1 
dare  believe)  have  been  acknowledged  in  a 
whisper  there  was  nothing  meant  but  the 
form  :  it  was  a  mere  make-believe.  In  the 
expedient  employed  for  rendering  it  impossi- 
ble for  a  man  to  do  any  more  such  mischief 
in  the  only  spot  in  the  world  worth  thinking 
about,  consisted  the  sum  and  substance  of 
the  new  system  of  compulsive  colonization. 

This  contrivance  was  as  firmly  laid  in 
school-logic  as  could  be  wished.  Mischiev- 
ously or  otherwise,  for  a  body  to  act  in  a 
piace^  it  must  be  there.  Keep  a  man  in  New 
South  Wales,  or  anywhere  else  out  of  Bri- 
tain, for  a  given  time :  he  will  neither  pick  a 
pocket,  nor  break  into  a  house,  nor  present 
a  pistol  to  a  passenger,  on  any  spot  of  British 
ground  within  that  time. 

Depredation,  though  committed  out  of  Bri- 
tain, would  indeed  not  the  less  be  depreda- 
tion ;  but  happily  for  our  statesmen,  here  came 
in  another  rule  of  logic  to  their  aid.  Things  not 
apparent^  and  things  not  existing,  belong  to  the 
same  account ;  the  depredation  and  all  other 
kinds  of  mischief  and  vice  not  making  their 
appearance — that  is,  not  here  in  Britain — it 
is  the  same  thing  as  if  there  were  none.  Of 
the  aggregate  mass  of  his  Majesty's  subjects, 
good,  bad,  and  indifferent,taken  together,  such 
as  remained  in  this  and  the  next  island  consti- 
tuted, according  to  this  mode  of  taking  stock, 
the  only  articles  that  had  any  pretensions  to 
a  place  in  the  inventory.  Those  who  were 
to  be  sent  out  of  it  belonged  neither  to  the 
Jist  of  souls  to  be  saved,  nor  to  the  list  of 
moral  beings.  On  these  principles,  how  the 
people  thus  sent  thither  behaved  while  there, 
was  a  point  which,  so  long  as  they  did  but 
stay  there,  or,  at  any  rate,  did  not  come  back 


here,  was  not  worth  thinking  about.  Such 
was  the  religion,  such  the  morality,  which 
presided  over  the  design  and  execution  of  the 
picture  of  industry  and  reformation  in  New 
South  Wales. 

Admitting  that  immorality  and  misery  are 
rendered  matters  of  indifference  by  being 
shifred  from  place  to  place,  and  that  mis- 
chief of  all  kinds,  so  it  be  excluded  from 
certain  parts  of  his  Majesty's  dominions,  may 
be  regarded  as  anmhilated  —  two  points  re- 
main still  to  be  considered : 

One  is,  in  what  degree  the  contrivance 
thus  hit  upon  for  securing  the  country  in 
question,  against  the  future  presence  of  the 
individuals  in  question,  is  productive  of  that 
effect? 

The  other  is,  how  fiir  the  advantage  thus 
purchased  is  consistent  with  the  principles  of 
law  and  justice  ? 

The  answer,  not  to  keep  your  Lordship  in 
suspense,  will,  I  believe,  be  found  to  be,  that 
so  frur  as  the  object  is  attained,  it  is  attained 
at  the  expense  of  justice ;  but  that  even  with 
that  expense,  the  degree  in  wliich  it  is  at- 
tained is  very  imperfect :  imperfect  from  the 
first,  aqd,  in  the  nature  of  things,  destined  to 
become  more  and  more  so,  the  longer  the 
establishment  continues ;  and  that,  upon  the 
whole,  the  shame  of  ineffieacg  is,  in  the  very 
nature  of  the  project,  added  to  the  omum  of 
injustice. 

The  nature  of  the  expedient  being  to  be 
stated  in  the  first  place,  before  the  efficacy 
of  it  can  be  examined  into,  the  topic  of  jus- 
tice will  demand,  on  this  as  well  as  other  ac- 
counts, the  precedence.  A  M'ord  or  two  in 
the  way  of  history  is  on  this  occasion  un- 
avoidable. 

Transplantation  to  the  colonies,  a  measure 
employed  for  the  first  time  (at  least  under 
authority  at  this  time  reputed  legal)  soon 
after  the  Restoration,*  is  a  mode  of  punish- 
ment which  in  lieu  of,  or  in  addition  to,  the 
other  punishments  annexed  to  offences  com- 
prised under  the  unfrtthoroable  and  inexpres- 
sive appellation  of  felonies,  extended  itself 
gradually  into  use,  so  long  as  the  now  inde- 
pendent States  of  America  remained  upon 
the  list  of  British  colonies.  This,  like  otiier 
chronical  punishments,  being  divisible  ad 
hbitum  into  portions  of  all  lengths,  different 
lengths,  adapted  to  the  supposed  exigency  of 
the  different  cases  of  delinquency,  have  on 
different  occasions,  with  great  care  and  pre- 
cision, been  marked  out :  seven  years,  four- 
teen years,  and  for  life :  the  length  beyond 
comparison  the  most  common,  seven  years : 
to  say  nothing  of  other  lengths,  not  without 
example,  such  as  terms  between  7  and  14 
years,  and  between  0  and  7  years.  The  sta. 
tute  in  which  the  pains  taken  about  the  mea- 
surement of  these  lot«  are  more  conspicuous 
•  13  &  14  Ch.  II.  c.  1,  §2;  c.  12,  §  23! 
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(I  believe)  than  in  any  other,  is  a  statute  of 
the  present  reign,  the  statute  of  1779 ;'  the 
original  penitentiary  act — one  of  the  two 
acts,  which  in  a  letter  that  will  probably  be 
one  day  presented  in  a  more  particular  man- 
ner to  your  Liordship's  notice, declares 

himself  to  have  *'  examined"  and  "  understood 
the  object  of.**  In  this  statute,  the  several 
gradations  of  this  species  of  punishment,  or 
those  of  them  at  least  which  are  in  use,  are 
brought  together ;  and  a  sort  of  system  of 
equivalence  is  established  between  the  seve- 
ral degrees  of  Mis  species  of  chronical  punish- 
ment and  a  set  of  corresponding  degrees,  in 
three  corresponding  scales  of  so  many  other 
species  of  c/uronicai  punishment :  confinement 
in  the  hulks,  confinement  in  the  then  intended 
national  and  definitive  penitentiary-houses, 
and  confinement  in  the  then  existing  gaols, 
in  their  destined  character  of  so  many  local 
and  temporary  substitutes  to  those  general 
penitentiary-houses. 

This  punishment,  which  while  British  Ame- 
rica continued  the  scene  of  it,  had  fulfilled 
the  ends  of  punishment  in  some  points,  failed 
in  others.  To  the  priinary  object,  that  of 
example,  it  was  most  obviously  and  incurably 
incompetent.  Unequal  in  its  essence,  ren- 
dered still  more  unequal  by  its  accidental  con- 
comitants, it  was  to  one  man  as  bad  as  death, 
to  another  a  party  of  pleasure.  By  an  irregu- 
larly applied,  as  well  as  unezplicitly  declared 
dbtinction,  on  most  individuab  it  imposed 
the  additional  yoke  of  bondage;  others  it  left 
in  possession  of  independence.  To  any  one 
who  had  proposed  to  himself  a  spontaneous 
emigration  to  the  same  place,  it  presented  a 
license  for  practising  with  impunity  such  of- 
fences as  would  send  him  there.  So  far  was 
pure  incongruity.  With  reference  to  the  two 
other  objects,  reformation  and  incapacitation, 
it  proved  efficacious  or  inefficacious  according 
to  contingencies — contingencies  altogether 
out  of  the  thought  as  well  as  view  and  in- 
fluence, not  only  of  those  to  whom  it  was 
administered,  but  of  those  bg  whom  it  was 
administered,  as  well  as  of  those  by  whom  it 
was  ordained.  In  some  instances  a  man  be- 
came in  a  greater  or  a  less  degree  reformed ; 
and  in  those  instances  the  mother  country 
commonly  saw  no  more  of  him :  in  others,  he 
remained  unreformed ;  and  in  those  she  was 
sure  to  receive  him  back.f 


•  19  Geo.  HI.  c.  74. 

f  Under  the  old  transportation  system,  all  this 
inequality  was  the  result  of  the  course  taken  for 
Tidding  tl\^  country  of  these  its  obnoxious  in- 
mates. Powers  bemg  given  fbi  the  purpose  by 
parliament,  they  were  made  over  by  government 
to  a  contractor,  who,  for  the  profit  to  be  made 
by  selling  their  services,  for  the  penal  term,  to  a 
master  in  America,  enga^d  to  convey  them  to 
the  destined  scene  of  banuhment,  or  at  least  to 
convey  them  out  of  the  country  (the  mother 
country)  from  which  they  were  to  be  expelled. 


Reformation  is  a  very  complex  object: 
thought  and  contrivance  are  necessary  to  the 

Taking  the  punishment  thus  upon  the  face  of 
the  letter  of  the  law,  the  effect  of  it  would  be  in 
all  cases  alike — to  add  to  the  fundamental  and 
introductory  part  of  it,  banMtment,  the  ulterior 

and  perfectly  distinct  punishment  of  bondage 

banishment  from  the  mother  country,  boiMage 
to  be  endured  in  the  country  to  whidi  the  con. 
vict  was  to  be  expelled.  Such  being  in  all  CMes 
the  effect  in  appearance,  such  also  would  it  in 
general  be  in  practice ;  because,  in  general,  the 
poverty  of  the  convict  precludinfj^  him  from  pur* 
chasing  any  indulgence,  the  pnce  paid  for  hit 
services  by  a  stiansjer  in  America  was  the  only 
source  of  profit  to  toe  first  purchaser .~  I  mean, 
the  merchant  who  in  Great  Britain  insured  the 
conveyance  of  the  convict  to  that  distant  quarter 
of  the  globe.  But  a  very  moderate  sum  of  noo- 
ney  was  sufficient  to  enable  a  man  to  exempt 
himself  from  this  most  afflictive  part  of  the  pa. 
nishment ;  for  wherever  it  happened  that  ^rou^ 
the  medium  of  a  friend  or  otherwise  he  could  bid 
more  for  himself  than  would  be  bidden  for  him 
b  V  a  stranger,  liberty  thereupon,  of  course,  took 
place  of  bondage.  Poverty,  therefore,  rather  than 
the  crime  of  which  a  man  was  convicted,  was  the 
offence  of  which  the  bondage  was  the  punish- 
ment ;  and,  so  far  as  the  amount  of  the  depreda* 
tion  is  to  be  taken  as  a  measure  of  the  oiagnitude 
of  the  crime,  the  greater  the  crime,  the  better  the 
chance  which  the  criminal  would  in  this  way  nve 
himself  for  escaping  the  severer  part  of  hisloC 
The  profession  of  a  receiver  of  stolen  goods — a 
connexion  with  an  opulent  and  succesuul  sang 
— were  among  the  circumstances  that  woiud  in 
general  secure  to  a  man  an  exemption  from  thia 
moat  salutary  as  well  as  afflictive  part  of  the  penal 
discipline. 

Under  the  new  transportation  system — the  sys- 
tem of  transportation  to  the  land  oi general  hood- 
age— this  inequality  received  a  pmty  effeetoal 
correction,  far  as  the  nature  of  the  punishment 
was  fh»m  being  improved,  and  the  condition  of 
the  convict  population  from  beinc  meliorated, 
upon  the  whole.  The  perMm  on  woom  the  lot  of 
the  convict,  in  iloB  respect,  waa  made  to  depend, 
was  no  longer  !n  any  instance  a  friend  or  trustee 
converting  the  nominal  bondage  into  real  liberty: 
he  was  in  every  instance  one  and  the  same  par- 
son — the  general  agent  of  the  crown,  the  gover- 
nor of  the  colony,  who,  with  regal  powers,  dealt 
out  Justice  or  mercy,  in  each  instance,  according 
to  tbe  joint  measure  of  his  own  humanity  and 
his  own  wisdom.  Bondage  was  not  now  to  be 
bought  oft  for  money ;  at  the  same  time,  it  waa ' 
but  natural  that  in  die  case  of  an  inoividiial 
whose  education  and  mode  of  life  had  habitually 
exempted  him  from  ordinary  labour,  a  propor- 
tionate degree  of  indulgence  should  be  mani- 
fested, in  respect  of  the  quality  or  Quantity  of  his 
task.  So  far,  so  good.  On  the  other  hand,  the  \ 
instances  to  whicn  this  improvement  extended  [ 
were  but  few  and  accidental ;  while,  in  point  of  ^ 
industry,  sobriety,  and  other  features  of  moral 
amelioration,  the  condition  of  the  many  was,  by 
the  causes  already  stated,  rendered  worsc^,  not 
better,  by  the  change.  Under  the  old  traospiDita- 
tion  system,  the  person  on  whom  the  condition  of 
the  convict  depended — a  master  employing  him  ' 
for  his  own  (the  master's)  benefit — would  stand 
engaged,  by  the  tie  of  personal  interest,  to  ex- 
tnct  from  him  as  mucn  labour  as  eonld  be  e&* 
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pursuit  of  it.  Local  exchuum  is  a  very  ample 
object :  it  may  be  aimed  at  almost  without 


tracted.. — to  watch  over  hin  coudnct,  in  that  and 
evenr  other  respect,  with  the  most  unintenopted 
vigilance,  —  and,  upon  the  whole,  in  respeet  of 
quality  as  well  as  (|uanti^  of  work,  to  sive  the 
utmost  value  to  his  service.  Under  this  new 
transportation  system,  the  management  being 
mere  truit  management — ^management  under  the 
general  orders  oiUie  governor,  conducted  for  the 
benefit  of  the  public  purse — management,  there- 
fore, without  mterest,  at  least  without  pecuniary 
interest,  as  weU  as  without  any  other  than  a  very 
loose  inspection  — the  effect  of  it  was  in^this^ra- 
■pect  sufihjttJJDamJhc  nature  of  man  might  te 
expe^.  By  the  Ute  diief  magistrate  of  tEe 
cmffl^the  average  amount  of  a  day*s  labour  was 
estimated  (as  willbe  seen  further  on)  at  not  more 
than  a  third  of  what  would  have  been  rendered 
by  a  free  labourer  working  on  the  ordinary  terms." 
True  it  is,  that  a  considerable  part  of  the  convict 
population  has  all  along  been  oistributed  among 
the  officers,  to  be  employed  by  them  for  their  own 
benefit ;  in  which  case  it  can  scarce  be  doubted, 
but  that  in  all  points,  and  especially  in  that  of 
industry,  more  attention  was  paid  to  tne  conduct 
of  the  convicts  thus  disposed  of,  than  was  or 
could  be  paid  to  such  of  them  as  were  retained, 
on  the  footing  above  exhibited,  in  the  public  ser- 
vice.  Still,  however,  in  this  case,  the  closeness 
of  inspection  would  on  many  accounts  fall  short 
of  that  which  under  the  ola  transportation  sys- 
tem (the  system  of  transportation  to  America) 
would  have  been  generally  Kept  up.  In  America, 
the  masters  beomning  such  oy  purchase  would 
without  exception  be  persons  already  enga^ 
in  habits  of  vigilance  and  industry.  In  a  soaety 
composed  of  miHtary  men,  a  character  of  this 
sort  could  not  reasonably  be  expected  to  be  found 
equally  prevalent.  In  America,  the  master*s  own 
choice  had  in  every  instance  fixed  him,  and  for 
life,  in  that  employment  for  the  purpose  of  which 
he  took  upon  himself  to  purchase  tne  interest  in 
question  in  the  convict's  services.  In  New  South 
Wales,  the  profession  of  the  species  of  master  in 
question  is  of  the  number  of  those  which  are  em- 
braced more  frequently  through  disinclination 
than  through  sny  predilection  for  money-getting 
industry — thoughts  and  wishes  pointing  norne- 
wards  the  whole  time— and  the  continuance  of 
the  situation,  by  which  the  demand  for  such  com- 
pulsive  service  is  afforded,  short-lived  and  |>re- 
carious.  Service  that  wss  to  be  had  for  nothing 
would  not  naturally  (it  is  true)  in  that  situation, 
any  more  than  in  any  other,  be  refused :  but,  on 
the  other  hand,  neither  does  it  seem  reasonable 
to  suppose,  that  in  such  circumstances  any  such 
advantage  would,  upon  an  average,  be  derived 
Irom  it,  as  in  America,  under  the  old  transporta- 
tion system,  would  have  been  generally  extracted 
by  a  purchasing  master  f^om  the  services  of  his 
purchased  bondsman. 

The  emancipated  convicts,  under  the  name  of 
settlert^  constituted  indeed  another  class  of  nuu- 
ters,  who,  under  the  authority  of  the  governor, 
either  on  the  same  gratuitous  terms  as  in  the 
case  of  the  oflicers,  or  for  wages  on  the  footing 
of  a  free  contract,  shared  in  a  considerable  pro- 
portion whatever  benefit  was  to  be  reaped  from 
the  labour  of  their  felbw-convicta  during  their 
respective  penal  terms  in  some  instances,  as  well 

■  II.  Collins,  p.  40. 


thought.   In  the  one  case,  if  any  thing  be  ef- 
fected, it  must  be  by  mind  operating  on  mind ; 


as  in  other  instances  after  the  expiration  of  those 
terms.  But  in  the  way  of  mor^  improvement, 
as  well  as  stesdy  industry,  still  less  benefit  (it  is 
evident)  was  to  be  expected  from  this  source  than 
from  the  other.  Accordingly,  at  the  Hawkesbury 
settlement  (in  a  passage  which  your  Lordship  has 
already  seen,  p.  467,  anno  1796,  sUted  by  the  late 
chief  magistrate  as  the  only  one  of  all  tne  settle, 
ments  ^  where  any  prospecU  of  agriculmial  ad. 
vantage  were  to  be  found,")  it  is  moreover  stated 
(in  another  passage  which  your  Lordship  has 
also  seen,  p.  483,)  that  *•*'  the  settlers  were  found 
ofkener  employed  in  carousing  in  the  fronts  of 
their  houses^  than  in  labouring  themselves,  or 
superintendmg  the  labour  of  their  servants  od 
their  grounds.^ 

Thus  much  as  to  the  degree  of  pecuniary  in* 
terest  on  the  part  of  the  master,  and  the  quao. 
tity  and  quality  of  the  effect  it  may  be  expected 
to  have  on  the  pecuniary  value  of  the  labour  of 
the  convict  servant.  But  (setting  aside  rare  and 
extreme  cases,  such  as  that  of  labour  exmrted  in 
such  excess  as  to  shorten  the  thread  of  life)  the 
moral  interest  of  the  convict  bondsman,  and  the 
pecuniary  interest  of  the  purchasing  master,  will 
(we  may  venture  to  say)  be  found  pretty  exactly 
to  coincide ;  since  the  more  steadily  a  man*s  time 
and  thoughts  are  occupied  in  profitable  labour, 
even  though  the  profit  be  not  his  own,  the  more 
eiftctually  they  will  all  along  be  diverted  from  all 
unlawful  objects.   The  general  consequence  is^v 


'kinan^  \  „ 

himself  will  m  the  same  proportion  be  receiving/ 
improvement  from  the  same  cause.  v 

Two  circumstances — two  disastrous  circum<^ 
staneeSi— have  in  a  greater  or  less  degree  beoi 
comnMNi  to  transportation. punishment,  under 
both  its  forms :  in  point  of  comfort,  the  oonditioD  i 
of  each  convict  under  and^during  the  punish,  f 
ment  has  been  matter  of  pure  contingency ;  while, 
in  point  of  mbfalitj^;  his  reibrmatlOD*  ilspending 
upon  the  same  unTorseeable  events,  has  been  left 
alike  to  be  the  sport  of  fortune.  In  both  respects,; 
happinos  and  monlby,  his  condition  has  beeib 
throwinCnb'getBer  out  of  the  view  oT  every  m 
in  the  country,  under  the  laws  of  whicfa^  the  dis4 
cipline  such  as  it  was,  had  been  adminutered-J^ 
or  the  legislature  by  which  the  species  of  punish.\ 
ment  had  been  selected  and  allotted  to  the  spe-' 
cies  of  offence — of  the  judges  and  the  executive 
foment  by  whose  authority  the  individual 
been  consigned  to  that  species  of  punish. 
t — of  that  public  which  has  so  important  an 
interest  in  the  efficacy  of  every  punishment,  as 
well  in  the  way  of  rnormation  as  in  the  way  of 
example,  not  to  mention  the  interest  which,  oa 
the  score  of  humanity,  every  community  has  in 
the  weU-being  of  the  meanest  of  iu  members. 
Under  the  transportation  system  —  under  that 
system  m  both  its  forms— the  state  of  the  con. 
Vict,  in  relation  to  all  these  essential  points,  was 
and  is,  under  the  former  by  dUperiiorty  under 
the  latter  by  dittance^  thrown  as  it  were  pur. 
posdy  into  the  shade.    Under  the  panopucon 
system,  and  that  alone,  light... the  clearest  and 
tne  most  uninterrupted  light — takes  place  of  all 
such  darkness.  ConsiderMl  with  a  view  to  moral  j 
health,  as  well  as  to  physical  comfort,  a  Panop^ 
ticon  s  a  vast  hospital ;  but  an  hospital  of  that 
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althougli  operations  purely  pbysieal  may  (as 
I  have  had  already  occasion  to  observe)  De 
among  the  means  employed,  and  with  assured 
efficacy,  in  that  view.  In  the  other  case,  body 
operating  upon  body  is  sufficient  to  the  task. 
This  oWryation  may  serve  to  explain  the 
ground  of  whatever  little  portion  of  thought 
can  possibly  have  been  concerned,  in  the 
choice  made  of  New  South  Wales.  In  a  plan  I 
in  other  respects  proper  and  adequate,  sim- ' 
plidty  is  unquestionably  a  i^^pmmendstioh 
of  no  mean  importance.  But  it  wHl'Tieittier 
stand inlieu  id -s^Smm^  nor  atone  fbr  n^- 

"'"wEen,  for  persons  of  the  description  in 
question,  the  obtainment  of  the  accustomed 
situations  in  America  was  found  to  be,  or 
supposed  to  be,  or  said  to  be,  no  longer  prac- 
ticable, another.spot  came  to  be  looked  out 
ifor,  and  the  spot  chosen  was  this  new  dis- 
covered and  pre-eminently  distant  region, 
that  had  been  christened,  or  new  christened. 
New  South  Wales. 

The  word  disttMt,  were  it  not  for  the  ap- 
pearance of  affectation,  should  have  stood  in 
capitals.  In  it  will  be  found  not  only  the 
grand  recommendation  of  the  plan,  but  the 
only  assignable  or  so  much  as  imaginable 
property,  which,  though  it  were  but  for  a  mo- 
ment, can  have  presented  itself  in  that  light. 
Of  the  several  efficient  causes  of  probaUe 
reformation  to  be  looked  out  for  in  a  colony, 
m'  having  actually  been  afforded  by  the  o(d 
colonies  as  above,  not  a  single  one  could  have 
been  found  existing  anywhere  in  this  new- 
found land.  Existing  demand  for  bondsmen^ 
for  bondsmen  to  be  employed  in  separate  fo- 
milies  —  in  a  ready-formed  bommunity  com- 
posed of  men  of  thrift —  with  an  opportunity 
of  settling  in  a  society  of  the  same  complexion 
on  the  return  of  inoependence — ^conveyance 
thither  at  an  inconsiderable  expense,  or  with- 
out any  expense ;  —  all  these  requisites  were 
altogether  wanting,  together  with  all  others 


improved  and  hitherto  unexampled  description, 
in  which,  without  preiudioe  to  the  management, 
and  thereby  to  the  emeacy  of  the  regimen,  the 
condition  <x  the  patient  is  at  all  times  open  to  all 
eyes.  In  this  home  scene,  neglect  is  as  impos- 
sible, as  any  sufficient  attention  is  in  the  distant 
'  one. 

AmocLf  savages,  when  to  a  certain  degree  a 
man  is  sick  in  body,  he  is  cast  forth,  and  thought 
no  more  ot  In  a  nation  civilized  in  other  re- 
spects, the  same  barbarity  is  still  shown  to  this 
at  least  equa&y  curable  class  of  patients,  in  whose 
case  the  seat  of  diMrder  is  in  the  miod.  Not 
indeed  to  every  division  in  this  class.  For 
patients  labounng  under  insanity,  known  and 
characterized  by  that  name,  no  man  has  yet 
prescribed  a  voyage  to  New  South  Wales.  The 
inefficacyof  such  a  prescription,  however,  could 
not  be  more  oompm  in  the  case  of  that  descrip- 
tion of  patients,  than  it  has  hitherto  been,  and 
from  the  nature  of  the  case  ever  must  be,  m  the 
instance  of  the  other  deseriplioii  to  which  it  con- 
tmucs  to  be  q>plied. 


that  can  be  imagined.*  Dutanee  —  the  in- 
disputable attribute  of  this  fiivourite  spot  — 
dUtanat,  the  supposed  mother  ottecmrUgf^  waa 
the  virtue  whidi  it  is  evident  was  reiguded 
as  making  up  for  the  absence  of  every  otlser. 
Of  this  attribute  it  was  seen  to  be  pooaeaaed 
in  a  degree  altogether  beyond  dispute.  The 
moon  was  then,  as  it  continues  to  be,  inac- 
cessible :  upon  earth  there  was  no  accessible 
spot  more  distamt  than  New  South  Wales. 
The  security  that  had  been  afforded  by  Ame- 
rica in  this  respect,  the  security  against  the 
return  of  the  expelled  enngrants,  had  been 
but  an  incomplete  one:  why?  because  the 
dUtance  was  comparatively  so  small ;  means 
of  communication  accordingly  so  abundant. 
The  security,  promised  in  that  same  way  by 
New  South  Wales,  was  the  best  poaable: 
why?  because  the  distance  was  the  greatest 
possible ;  means  of  communication  already  es- 
tablished, none ;  And  such  as  for  this  purpose 
would  be  to  be  estabUshed,  would  be  to  be  es- 
tablished by  government  itself:  oonsequenUy 
(it  was  taken  for  granted)  would  be  altogether 
at  the  command  of  government.  From  audi 
premises,  the  conclusion,  true  or  false,  was 
obvious  enough :  Xef  a  ftuin  once  get  there^  we 
shall  never  be  troubled  with,  him  any  more. 

Setting  aside  law  and  justice,  the  expedient 
was  at  any  rate  a  plausible  one :  and  except 
the  revolutionary  noyades  axidfusUiadet^  the 
Calcutta  black-hole,  and  a  few  other  such 
foreign  devices,  a  remedy  against  living  nui- 
sances could  hardly  be  more  promising  or 
more  simple.  But  suppose  for  a  moment  any 
such  considerations  as  those  of  kao  and  pu- 
ttee to  be  entitle  to  a  place  in  the  acooont, 
surely  never  did  tkU  country  witness  an  ex- 
ercise of  power  more  flagrantly  reprehensible, 
more  completely  indefensible. 

In  the  design  of  it,  if  this  were  really  the 
design  of  it,  it  amounted  to  neither  more  nor 
less  than  the  converting  at  one  stroke  all  in- 
ferior degrees  of  the  species  of  punishment  in 
question,  into  the  highest — all  foiite  lengths 
into  one  infinite  length.  In  its  conception, 
the  operation  is  simple  enough  :  banishment 
for  life  —  for  so  many  years  as  a  man  shall 
live  — is  as  easy  to  conceive  as  banishment 
for  any  other  number  of  years,  fixed  or  limited ; 
more  so  than  banishment  in  different  lengths, 
for  different  numbers  of  years.  But  tiie  ef- 
fects of  it  upon  the  legal  system,  which  it 
was  thus  sporting  with,  would  take  a  volume 
to  delineate.  AJl  the  distinctions  whidi,  un- 
der this  head,  the  statute-book  afibrds  in  such 
numbers,  between  punishment  and  punirii- 


*  I  mean  of  course  with  reference  to  the  only 
declared  objects  of  the  measure:  for  as  to  mere 
existence,  requisites  with  relation  to  that  d^eet— 
such  as  climate  affbrdine  sufficient  wannth,  and 
earth  affiirding  the  usual  dunce  of  soil— thcst, 
however  material  in  other  poiots  of  view,  were 
mere  blanks  with  reference  to  the  objects  pro- 
fetted  on  this  occasion  to  be  aimed  at. 
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tnent — a^ju*^  ^^^  ^  much  care  to  so 
many  corresponding  distinctions,  real  or  sup- 
p08ed»  between  guilt  and  guilt — all  this  ela- 
borate pile  of  distinctions,  which  for  near  a 
century  and  a  half  the  legislature  had  been 
employing  itself  in  buildmg  up,  was  upon 
this  plan  to  be  undermined  and  levelled  at 
one  blast. 

In  the  whole  body  of  the  law,  if  efiects 
are  regarded,  and  not  mere  words,  where 
shall  we  find  a  feature  that  bears  any  the 
least  resemblance  to  this  case  ?  I  protest  I 
Imow  not.  A  punishment  has  been  precisely 
fixed  by  law — fixed  not  in  tpecies  only,  but  in 
degree :  fixed  thus  by  each  particular  law  upon 
the  species  of  delinquency,  it  has  been  fitted  af- 
terwards upon  each  individual  delinquent  by 
a  sentence  grounded  upon  that  law.  The  fix- 
ation thus  performed,  there  comes  upon  the 
back  bf  it  another  punishment — a  punishment 
of  prodigiously  greater  magnitude — a  punish- 
ment added  by  one  knows  not  who,  added  by 
an  invisible  hand,  added  by  the  hand  of  power 
(for  in  de&ult  of  literal  designation  we  must 
resort  perforce  to  figurative)  —  added  by  the 
hand  of  power,  without  a  hearing,  and  to  all 
appearance  witiiout  thought.  In  truth,  so  ob- 
lique was  the  course  by  which  the  object  was 
pursued,  that  no  adequate  idea  of  it  can  pos- 
sibly be  conveyed  by  any  concise  form  of 
words:  a  description  of  it  will  be  attempted 
a  little  further  on. 

For  a  measure  of  this  stamp,  in  what  quar- 
ter of  the  English  law  can  a  precedent  be 
looked  for  with  any  prospect  of  success? 
One  case  there  is,  m  which  kfter  a  vejrdict 
of  conviction  and  damages  found  by  a  jury, 
the  court,  if  they  they  think  fit,  have  it  m 
their  power  to  increase  the  damages.  It  is 
the  case  of  mayhem :  I  mention  it  as  the 
nearest  case,  though  at  so  wide  a  distance. 
Even  in  that  case,  not  an  atom  of  sufiering  is 
imposed  upon  the  injurer,  that  is  not  in  the 
shape  of  compensation  converted  into  enjoy- 
ment for  the  benefit  of  the  party  injufed.  But 
so  strange  is  theinstitutiou  to  an  English  eye, 
so  incongruous  to  the  spirit  and  general  tenor 
of  English  law,  that  this  singular  instance 
of  an  apparent  extension  of  punishment  or 
something  like  punishment,  after  sentence  or 
what  is  equivalent  to  sentence,  would  scarcely 
bave  been  thought  of  but  for  its  singularity, 
having  scarcely  ever,  within  my  memory, 
been  brought  to  view  by  practice. 

For  a  lot  of  punishment  to  be  cut  down,  cut 
down  by  royal  prerogative,  fi-om  the  length 
marked  out  by  law,  to  a  length  short  of  that 
which  has  been  marked  out  by  law,  is  a  case 
common  enough — a  case  within  every  day's 
observation — a  case  but  too  common,  were 
it  not  that  in  thb  quarter  of  the  law,  unhap- 
pily so  loose  and  incongruous  is  the  texture 
of  it,  as  to  render  it  matter  of  praise,  perhaps 
even  of  merit,  on  the  part  of  one  of  the  three 


estates  of  the  legislature,  to  make  changes, 
even  regular  and  habitual  changes,  in  the  work 
executed  at  former  periods  by  the  whole.  Be 
this  as  it  may,  the  case  of  rigour  short  of  the 
law  is  in  every  day*8^  expprianca. — But  of  ri- 

Sour  heyondtmlaw,  this  surely  may  be  set 
own  for  the  first  (as  I  dare  hope  it  Will 
prove  the  last)  example.  When  the  work  of 
mercy  and  lenity  is  performed  as  above  by 
the  King's  prerogative,  it  is  performed  in  re- 
tail—  performed  by  a  separate  decision  pro- 
nounced in  each  individual  case.  Where,  by 
an  abuse  of  the  same  sacred  instrument  (an 
abuse,  the  nature  and  progress  of  which  may 
perhaps  receive  a  more  particular  explana- 
tion in  another  place,)  the  work  of  rigour  has 
been  performed  as  here,  it  has  been  performed 
by  wholesale ;  in  a  word,  in  the  same  sum- 
mary and  compendious  style  as  that  of  the 
noyades  tndjitsillades  above  mentioned. 

In  speaking  of  a  rigour  beyond  the  law,  I 
must  take  the  liberty  of  warning  your  Lord- 
ship ^Igainst  a  wrong  reidihg,  'whi<£  other- 
wise might  have  been  suggested  by  preceding 
recollections.  Bigour  is  the  word  here,  not 
vigour :  —  not  to  vigour  —  mi  to  anything- 
like  what  is  commonly  understood  hy  force 
—  but  rather  to  fraud — to  the  very  opposite 
of  open  and  manly  force — belongs  the  credit 
of  whatever  is  done  in  the  way  of  rigour  in 
the  present  instance. 

"  Oh  buC^tave  heard  it  said,  "  what- 
ever may  here  be  done,  the  law  remains  un- 
changed; rights  remain  untouched ;  rights  re- 
main inviolate.  Now,  as  before,  so  long  only 
as  a  man*s  term  of  transportation  contmues, 
does  his  return  to  Britain  stand  prohibited : 
now,  as  before,  the  term  ended,  the  prohi- 
bition is  at  an  end.  Let  him  come  back  then, 
if  he  choose  it ;  nor,  if  he  is  able,  is  there  any 
law  to  hinder  him  :  no  more  law  to  hinder 
him,  than  if,  in  execution  of  his  sentence,  he 
had  been  conveyed  to  America,  as  in  formek- 
times." 

t  answer,  so  far  as  actual  prohibition  is 
concerned,  legality  out  of  the  question,  the 
fiict  is  not  precisely  so ;  but  of  this  afterw 
wards.  Supposing  it  were  so,  the  plea  might 
indeed  serve,  if  words  alone  were  of  any  im- 
portance—  if  effects,  and  such  in  particu^ 
lar  as  consist  in  hiiman  suffering,  were  not 
worth  notice.  When  laws  are  issued,  tonprhat 
end  are  they  issued,  but  to  that  of  producing 
certain  effects?  When  a  law  is  issued,  pro- 
hibiting a  man  flrom  coming  into  a  certain 
phice,  to  what  end  is  it  issued  but  to  that  of 
preventing  him  from  being  there  ? 

In  both  cases — in  the  supposed  case  of  pro- 
hibitive law,  and  in  the  actually  exemplified 
case  of  a  system  of  coercion  applied  some 
how  or  other  without  the  intervention  of  a 
prohibitive  law  —  the  object  aimed  at  is  the 
same.  In  both  <ases,  it  is  prevention — pre^ 
vention  of  the  return  of  the  individual  or  in- 
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dividaals  on  whom  sentence  of  banishment 
has  been  pronounced.  In  both  cases,  it  is  by 
the  opposing  of  obstacles  to  the  deprecated 
event,  that  the  prevention  of  it  is  aimed  at. 
Thus  far  the  two  cases  run  together :  where 
then  lies  the  difference?  In  the  supposed 
case,  the  obstacles  employed  are  of  that  sort 
which,  in  the  very  nature  of  the  case,  are  at 
all  times  liable  to  be  surmounted,  and  in  ex- 
perience are  in  fad  but  too  frequently  sur- 
mounted :  mere  threats,  mere  words,  by  means 
of  which  an  influence  is  endeavoured  to  be 
exercised  over  the  will.  In  the  really  existing 
case,  the  obstacles  employed,  supposing  them 
actually  applied,  are,  in  the  very  nature  of 
them,  insurmountable :  absence  of  the  neces- 
sary means  and  instruments  of  self-convey- 
ance. In  the  one  case,  it  is  the  will  only  that 
is  practised  upon :  in  the  other  case,  the  very 
power  is  taken  away,  or  endeavoured  at  least 
to  be  taken  away,  hi  short,  for  what  reason 
is  it  that  phy8i<»l  obstacles  have  thus  been 
preferred  to  moral  ones  ?  why  ?  but  because 
those  physical  means  were  regarded  as  more 
sure.  In  both  cases,  so  fi&r  as  obstacles  of 
any  kind  are  opposed  to  the  exercise  of  the 
obnoxious  act,  the  right  of  doing  it  is  In- 
fringed to  every  substantial  purpose.  In  the 
case,  where  the  obstacle  is  most  powerful, 
so  fi&r  is  the  right  from  not  being  infringed, 
that  it  is  in  this  case  surely  that  the  infiringe- 
ment  is  most  complete. 

Suppose  it  a  case  between  individual  and 
individual.  Let  us  borrow  Uyolino  for  a  mo- 
ment from  Dante  and  Sir  Joshua.  A  strong 
man  has  thrown  a  weak  man  into  a  dungeon, 
turned  the  key  upon  him,  and  left  him  there 
to  starve :  not  a  syllable  to  forbid  his  eating, 
not  a  syllable  to  forbid  his  coming  out.  The 
wretch  lives  for  a  week  or  so,  and  then  ex- 
pires. Physical  obstacles,  which  rendered 
It  impossible  for  him  to  escape  and  live,  are 
employed  in  preference  to  ineffective  threats. 
What  follows  ? — that  while  he  lives,  it  is  not 
&l8e  imprisonment  ?  that  when  he  dies,  it  is 
not  murder?  No ;  but  that  the  imprisonment 
is  so  much  the  more  rigorous,  the  murder  so 
much  the  more  barbarous. 

In  this  feigned  case,  it  was  by  the  strong 
man  that  the  weak  man  was  forced  into  the 
cave  of  death.  In  the  real  case,  it  is  by  au- 
thority of  the  law,  that  men  by  hundreds  and 
thousands  have  been  forced  into  New  South 
Wales.  If  in  this  but  too  real  case,  staying 
there  for  life,  because  return  has,  with  this 
express  view,  been  rendered  impracticable — 
if,  while  thus  kept  there  for  life,  their  stay 
there  is  not  to  be  imputed  to  those  who,  in 
that  view,  sent  them  thither — then,  neither 
in  the  feigiud  case,  is  the  death  of  the  pri- 
soner to  be  imputed  to  the  man,  whom  no 
one  I  suppose  that  thinks  of  the  case,  will 
scruple  to  call  his  murderer. 

The  mode  of  proceeding  chosen  in  the 


view  of  securing  the  proposed  effect,  was  of 
a  piece  with  the  effect  itself.  Had  an  act  of 
parliament  been  passed,  abrogating  pro  tanto 
in  the  lump  the  whole  system  of  the  trans- 
portation laws,  and  declaring  that,  in  future, 
m  whatsoever  case  transportation  should  be 
provided,  nominally  for  this  or  that  term  of 
years,  in  effect  the  banishment  should  be  for 
life»  the  measure  would  have  been  a  severe 
one :  it  would  have  worn  the  appearance  of 
an  inordinately  severe,  and  not  very  well  con- 
sidered one ;  but  still,  in  respect  of  the  course 
pursued  for  the  accomplishment  of  it,  it  would 
have  been  an  unexceptionable  one.  For  in 
this  case,  being  to  be  established  by  the  di- 
rect authority  of  the  legislature,  and  in  the 
express  wordb  of  the  legislature,  it  could  not 
but  have  been  submitted  to  the  legislature, 
submitted  in  its  own  genuine  shape  and  co- 
lour, and,  in  that  shape  and  colour,  passed 
through  all  stages  and  all  forms. 

Unexceptionable  in  the  mode,  unexcep- 
tionable in  point  ofform,  the  measure  would 
not  have  been  the  less  exceptionable  in  point 
of  ejffect  and  substance.  So  palpably  excep- 
tionable) that  I  almost  fimcy  your  Lordship 
rejecting  it  as  incredible,  and  saying  to  me, 
"  Why  encumber  the  argument  thus  with  im- 
probabilities ?  why  perplex  it  with  extreme 
cases?'* 

My  Lord,  if  this  be  not  precisely  what  was 
done,  at  any  rate,  this  and  more,  and  worse 
(your  Jiordship  has  seen  already,)  was  ac- 
tually done :  done — or  at  least,  so  far  as  tliis 
was  the  real  design  and  object  of  the  set- 
tlement, endeavoured  to  be  done.  To  give 
a  particular  and  precise  delineation  of  the 
course  that  was  taken  for  doing  what  was 
done,  would  be  a  digression  here,  and  must 
be  referred  to  another  place.  To  speak  in 
generals — what  was  done  in  this  behalf,  was 
done  by  administration,  by  a  sort  of  smrprtMe^ 
not  to  say  fraud,  upon  the  legislature.  By 
an  act  of  1779,  the  same  by  which  parliament 
supposed  itself  to  have  established  the  peni- 
tentiary  system  — by  this  act,  in  a  hasty  clause 
suggested  by  the  exigency  of  the  moment,  the 
system  then  regarded  as  the  preferable  one 
not  being  capable  of  taking  effect  for  some 
time,  power  was  given  to  change  the  locta  ad 
quern  in  transportation,  from  the  quondam 
colonies  in  America,  to  any  other  place  **  be- 
yond the  seas  ;'**  less  latitude  not  i^ppearin^ 
sufficient  to  insure  to  the  transportation  sys- 
tem even  that  temporary  continuance  which 
was  all  that  was  then  intended  for  it.  The 
evident  object  of  that  act  was,  to  continue 
that  mode  of  punishment  upon  a  footing  as 
near  as  possible  to  that  on  which  it  had  stood 
ever  since  it  was  first  instituted.  Observing 
the  latitude  given  for  this  purpose  in  the  act, 
the  founders  of  New  South  Wales  laid  hold 
of  it,  and  upon  the  strength  of  it  changed 
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the  retl  nature  of  tbe  punishment,  and  placed 
tt  upon  a  footing  as  different  from  any  foot- 
ing on  which  it  had  ever  stood  before — as 
different  from  any  that  had  been  in  contem- 
plation of  parliament, — in  all  essential  parti- 
culars as  widely  different  (your  Lordship  has 
seen)  as  possible.  Of  a  measure,  thus  legal 
in  form,  thus  illegal  in  spirit  and  in  substance, 
one  knows  not  well  what  account  to  give.  It 
is  and  is  not  the  act  of  the  legislature.  The 
power  oi  parliament  was  applied  to  it :  the  ii7t7/ 
of  parliament  was  not  applied  to  it.  Neither 
the  will  nor  understanding  of  parliament  bad 
iiad  any  cognizance  of  what  was  done.  Par- 
liament was  dealt  with  by  administration,  as 
a  man  would  be  dealt  with  by  an  attorney, 
who  should  gire  him  a  lease  for  life  to  sign 
and  seal,  telling  him  it  was  a  lease  for  years. 

True  it  is,  that  after  tbe  choice  was  made, 
and  New  South  Wales  was  fixed  upon — true 
it  is  that  then,  under  colour  of  a  clause  in  a 
later  act,*  but  to  the  same  effect,  a  fresh  act 
was  obtained  from  parliament,  f  an  act  of 
which  the  object,  and  even  the  sole  object, 
was  the  foundation  of  this  new  colony.  By 
Jimndationy  I  mean  the  doing  all  that  was 
thought  fit  to  be  proposed  to  be  done  by  Imu*- 
liament  for  that  purpose,  viz.  the  creation  of 
powers  for  the  organization  of  one  judicial 
eawt :  on  the'subjeet  of  legislative  powery  an 
inviolable  silence  being  preserved,  for  reasons 
which  I  may  have  occasion  to  speak  of  in 
another  place.  But  this  fresh  act,  in  which 
not  a  syllable  was  said  of  any  of  the  existing 
transportation  acts,  nor  of  the  virtual  ezten- 
don  which  the  several  transportation  terms 
respectively  created  by  them  were  destined 
to  receive — ^this  fresh  act  was  but  the  produce 
of  a  fresh  fraud  of  the  same  kind,  coming 
apon  the  back  of  the  former  fraud,  and  com- 
ndtted  in  support  of  it.  From  the  very  tenor 
of  the  act,  as  well  as  from  a  variety  of  colla- 
teral circumstances  relative  to  it,  your  Lord- 
ahip  will  (I  dare  venture  to  say)  see  the 
allegation  put  out  of  doubt :  the  inquiry,  I 
am  inclined  to  think,  will  not  be  altogether 
an  uninteresting  one ;  but,  as  already  ind- 
■Dated,  it  must  wait  for  another  place.  What 
I  acknowledge  accordingly  is,  that  the  choice 
made  of  that  situation  has  the  authority  of 
parliament  for  its  sanction,  and  in  so  doing 
I  acknowledge  it  to  be  leaal.  But  what  I 
Assert  and  undertake  to  show  is,  that  the 
mind  of  the  legislature  has  never  gone  with 
it :  and  thence  it  is  that,  in  speaking  of  it,  I 
may  here  and  there  have  suffered  my  pen  to 
qm  on  with  a  degree  of  freedom,  such  as, 
had  I  considered  it  as  substantially  the  act 
of  the  legislature,  my  respect  for  so  sacred 
an  authority  might  scarce  have  permitted 
me  to  assume. 

Thus  it  is,  that  for  authorizing  in  express 


•  34  Geo.  III.  c.  56,  §1. 
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terms  the  conversion  of  all  finite  lengths  of 
transportation -banishment  into  infinite,  no 
act  of  parliament  was  in  fiict  passed  or  in- 
tended to  be  passed :  but  what  was  intended* 
and  in  part  accomplished,  and  this  under 
colour  of  an  act  of  parliament  (viz.  the  act 
just  mentioned)  was,  that  the  fate  of  the 
wretches  in  question  should  be  exactly  the 
same  as  if  an  act  of  parliament  to  that  effect 
had  really  been  passed.  Judges  were  accord- 
ingly to  continue,  and  have  continued  with 
the  accustomed  gravity,  sentencing  men  to 
transportation  for  fourteen  years,  or  for  seven 
years,  or  for  any  number  of  years  not  greater 
than  seven,  or  for  any  number  of  years  be- 
tween seven  and  fourteen  (for  thus  stands 
the  law  in  some  cases,)  understanding  or  not 
understanding,  that  under  a  sentence  of  trans- 
portation for  seven  years,  the  convict  was  to 
continue  in  a  state  of  banishment  from  his 
native  country — in  a  state  of  confinement 
within  the  limits  of  that  unknown  country — 
for  the  remainder  of  his  life.  Parliaments 
were  to  go  on  in  the  same  strain,  establishing 
the  same  distinction  in  words,  and  with  the 
same  determination  on  the  part  of  the  ser- 
vants of  the  crown,  not  to  suffer  any  of  those 
distinctions  to  be  carried  into  effect.  In  the 
case  intended  to  be  realized,  and  in  the  case 
above  supposed,  but  rejected  as  too  bad  to 
be  supposed,  the  indiscriminating  rigour,  the 
groundless  oppression,  are  just  the  same: 
the  difference  is,  and  the  only  difference,  that 
in  the  imaginary  case,  the  rigour,  the  oppres- 
sion, stands  clear  of  fraud  —  in  the  actual 
case  it  is  defiled  by  fraud,  by  fraud  aggra- 
vated by  a  solemn  mockery  of  the  forms  of 
justice :  a  fraud  organized  by  the  servants  of 
the  crown,  and  forced  upon  the  judges,  who 
have  it  not  in  their  power  to  refiise  the  part 
they  act  in  it. 

Nor  yet  was  it  by  a  mere  fraud — ^the  fraud ''  | 
of  conveying  a  man,  under  colour  of  an  act  - 
which  meant  no  sudi  thing,  to  a  place  frt)m 
which  no  prohibition  (it  was  hoped)  would 
be  necessary  to  prevent  his  return :  it  was 
not  in  this  simple  way  alone  that  measures 
were  taken  for  that  purpose.  Positive  orders 
your  Lordship  will  see  issued,  addressed  to 
men  whose  punishment  was  expired,  prohi- 
biting them  fit>m  leaving  the  colony  in  ex- 
press terms — orders  issued  in  full  and  direct 
contempt  of  the  several  laws  of  partiament 
on  which  the  punishment  had  been  grounded. 
But  of  this  in  another  place. 

Nor  is  this  all — ^for  in  this  cluster  of  abuses 
was  involved,  at  the  outset  of  the  business, 
the  monstrous,  and  in  this  country  almost 
unexampled  iniquity  of  an  ex  post  facto  law:| 
nor  yet  a  mere  particular  ex  post  facto  law, ' 
such  as  that  which,  under  the  name  of  privi' 
UgiuMy  has  been  consigned  by  Cicero  to  in- 
fiuny,  but  a  general  ex  post  facto  law :  a  law 
of  this  most  odious  oast,  established  upon  • 
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wide  eztendiii^  scale.  At  the  outset,  eoo^ 
victs  were  found  by  hundreds,  lying  under 
sentence  of  transportation,  for  terms  of  dif- 
ferent limited  lengths,  from  seven  years  or 
under,  to  fourteen  years.  In  all  these  in- 
stances, to  a  punishment  appointed  according 
to  law  and  by  a  legal  sentence,  was  super- 
added, or  at  least  endeavoured  and  thought 
to  be  superadded,  a  punishment  of  much 
greater  magnitude,  inflicted,  or  at  least  meant 
to  be  inflicted,  ailently  and  without  sentence : 
a  punishment  for  the  remainder  of  life,  super- 
added to  a  punishment  for  years. 

If  among  the  group  of  convicts  whose  sen- 
tence has  consigned  them  to  a  hulk,  so  niiidb 
as  a  single  individual  were  to  be  eonfined  by 
the  hulk-keeper  with  or  without  an  authority 
from  a  secretary  of  state,  that  secretary  oif 
atate  actiag  therein  with  or  without  an  au- 
thority from  the  council  board  —  if  in  this 
way  a  portion  of  punishment,  though  but  for 
a  month,  were  to  be  added  to  the  length  of 
punishment  appointed  by  the  law,  what  a 
sensation  I  what  an  outcry !  Nor  yet  surely 
without  cause.  Here  —  not  in  one  instance 
only,  but  in  hundreds  of  instances  at  once — 
to  a  punishment,  of  from  fourteen  years  down 
to  one  year  or  less,  is  superadded  a  punish- 
ment of  the  same  kind  for  ninety-nine  years 
(to  express  the  duration  by  the  phrase  used 
by  lawyers  to  express  it,) /or  ninety  and  nint 
years,  if  in  each  instance  Uie  wretdi  »&aU  $o 
Umg  live, 

I  do  not  mean  to  say  (for  the  case  is  not 
exactly  so)  that  in  effect  there  is  no  difference 
at  all,  between  the  lot  of  him  whose  sentence 
is  for  seven  years  and  that  of  him  whose  term 
of  transportation  is  for  lile :  no,  not  even 
supposing  them  both  to  remain  for  life  in  the 
common  scene  of  their  intended  &te.  Trons- 
pcrtation  is  indeed  the  punishment  named  by 
the  law  in  both  cases: — transportation,  i.  e. 
banishment,  and  that,  intende-d  to  continue 
for  life,  is  thereupon  the  punishment  they  are 
alike  doomed  to  in  both  eases.  But  to  mark 
the  distinction  between  the  two  lots,  here 
comes  in  the  necessity  of  taking  »  second 
glance  at  another  abuse,  which  has  been  al<» 
ready  touched  upon,  and  for  which  the  only 
apology  that  could  ever  have  been  made  ia,  that 
it  was  an  ancient  one.  Traneportaiiom  is  the 
word  used  alike  for  all  transportable  convicts 
in  the  act  of  parliament :  Traneportntiim  is 
therefore  (I  take  for  granted)  the  word  that 
has  been  used  for  all  alike  in  the  judicial 
sentence  or  order,  in  virtue  of  whidi,  in  exe- 
cution of  thfsf  acts,  the  convicts  have  been 
sent  abroad.  Yet  somehow  or  other,  so  it 
has  been  in  practice,  that  under  the  same 
provision  in  the  act,  and  under  a  judicial  sen- 
tence or  order  couched  in  the  same  terms, 
tranqforttUUm  has  been  (as  your  Lordship  haa 
seen)  to  one  man,  simple  banishment;  to 
another  man,  banishment  aggravated  by  bon- 


dage :  as  if  to  men  in  general,  and  in  parti- 
cular to  men  of  British  blood,  the  diSerenee 
between  bondage  and  liberty  were  a  matter 
not  worth  speaking  about. 

This  being  the  case,  as  to  sucfa^fiBrt  of  the 
suffering,  as  rin  the  cases  of  two  convicts 
sentenced  to  different  lengths  of  transporta- 
tion) is  imposed  by  the  express  appointment 
of  the  law  (I  mean  the  simple  benishmeBt,) 
the  extension  thus  given,  under  the  preaent 
system,  by  this  clandestine  act  of  power,  ia 
in  both  cases  really  the  saase:  wiuit  £ffer* 
ence  there  ia,  Ues  in  m  point  overlooked  bj 
the  law,  overlooked  from  the  very  first,  at 
not  worthy  of  its  notice.  The  banishneat—^ 
I  mean  the  simple  banishments  the  mere 
continuance  in  the  destined  scene  of  baaiah- 
ment,  is,  or  at  least  is  hoped,  and,  by  all  who 
can  find  anything  to  say  for  the  measure,  ex. 
pected  to  be  in  both  cases  for  li/e :  the  only 
part  of  the  punishment  that  has  a  different 
termination  in  the  two  cases  is  the  bondage: 
the  accidental  acconnpaniment  which  the  law 
in  its  wisdom  has  never  yet  looked  upon  as 
worth  mentioning  or  caring  about. 

The  bondage  does  not  receive,  nor  there- 
fore was  meant  to  receive,  any  prolongation, 
at  least  any  regular  and  avowed  prolongation, 
from  the  dioice  made  of  New  South  Wales  :* 
it  is  the  hanishmeM  alone  that  does.  But 
the  banishment  is  the  only  part  of  the  pu- 
nishment which  the  statute  law  either  speaks 
of  in  that  light,  or  takes  any  care  for  tiie  oi. 
forcement  of:  the  bondage  comes  in  by  the 
bye :  it  was  put  in  only  to  save  chargoa.t 


*  The  caution  which  dictated  the  words,  ««  at 
least  any  regular  and  avowed  prohvffaHon,**  was 
not  a  groundless  one«  In  the  so  often  quoted 
history  of  the  colony,  and  especially  m  the 
continuation  of  tliat  bistxny,  iastances  wheia  ths 
bondage  has  been  prdongod,  regularly  er  irra* 
gularly,  are  to  be  found  to  no  inconsidenhle 
amount.  By  ^  avowed^^  I  meant  of  course 
avowed  by  the  supporters  or  advocates  of  the 
penal  colony  here  at  homes  in  the  colony,  what* 
ever  is  done  in  this  way  by  the  governor,  oamiei 
of  course  but  be  avowed  ihere^  avowed  by  the 
governor  by  whom  it  is  done. 

f  By  the  old  transportation  laws,  the  penoq 
who  shall  contract  for  the  transportation  of  the 
convict,  is  dedaied  to  *^  have  a  property  in  his 
service^'**  and  that  property  is  made  translomUe 
to  *^  aw^^fu,"  and,  fin  the  sake  of  what  waa  to 
be  got  in  Anierica  by  the  ade  of  that  propaity* 
contractors  were,  latterly  at  least,  if  not  from  Uie 
first,  ready  and  willing  to  take  upon  themselves  the 
charge  of  the  transportation,  without  further  i«. 
oompense.  Underthemodem  transportation  Uws,^ 
the  same  form  of  words  is  sliU  copied,  the  pcac- 
tiee  under  them  being  (ss  alivady  stated,)  as  fiv 
a»  the  cooditifln  of  the  ooavia  at  Wast  iscancenied, 
is  diderent  as  possible.  Inssying^^^M^ybna^' 
words,''*  I  mean  so  far  as  oonceros  the  giving  to 
the  transporter  and  his  assigns,  a  property  in  the 
service  or  his  psssengers ;  though  <as  everybody 

•  4 Geo.  L  c  11,  %h    *»  24 Geo. IIL  sesa 2, 
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In  speaking  of  ibe  prokmgatioii  thw  fiyen 
to  all  these  different  lengths  of  huushment, 
a  point  I  have  idl  akmg  heen  careM  to  keep 
in  view,  is  the  distinction  between  design 
and  execM/ioa,  between  the  effect  intendied 
to  be  produced  and  the  effect  actually  pro- 
duced. In  its  intention,  it  has  to  all  ajike 
been  banishment  for  life.  In  effect,  what  has 
it  been?  To  some  perhaps  what  it  was  in- 
tended to  be :  to  others,  to  many  others,  no 
such  thing.  For,  not  even  at  the  fint  moment, 
at  the  time  when  tiie  difficulty  of  evasion  was 
at  its  highest  pitch,  did  the  effect  come  up 
with  any  uniformity  to  the  intention:  and 
the  longer  the  punishment  continues  in  use, 
the  further  and  Uie  further  will  it  be  from  the 
attainment  of  this  end.  Many  whose  terms 
are  expired,  and  who,  with  whatever  views, 
pant  for  the  exercise  of  those  rights  to  whidi 
the  law,  as  if  it  were  in  derision,  pretends 
to  have  restored  them,  do  indeed  remain  de- 
barred from  the  exercise  of  those  rights,  ac- 
cording to  the  intention  of  those  who  devised 
and  organized  this  plan  of  perfidy.  But  many 
— more,  in  abundsoice,  than  these  politicians 
could  have  conceived  —  escape  from  this 
scene  of  intended  annihilation,  to  afflict  their 
mother-country  a  second  time  with  their  per- 
nicious existence. 

Then  it  is,  that  this  expelled,  this  fruitlessly 
expelled  mass  of  corruption — then  it  is,  that 
(instead  of  putting  on  incorruption,  as  it  was 
expected  to  have  done  by  miracle,  without 
any  human  means  provided  for  the  production 
of  the  effect,)  it  is  found  (as  your  Lordship 
has  seen)  to  have  put  on  a  worse  corruption, 
if  possible,  than  before. 

The  price,  in  the  ^ay  of  injustice  —  the 
whole  price  is  thus  paid  for  the  expected  be- 


knows)  at  the  end  of  the  voyage  there  is  nothing 
to  be  got  by  selling  them,  nor  so  much  as  any 
venon  to  whom  they  can  be  sold ;  the  transporter 
Dcing  paid,  not  by  apurdutfer  in  anv  such  sale* 
but  by  government  itBel£  -^  Quere  theHrtt,  By 
what  law  docs  the  governor  exerciae  the  power 
be  takes  upon  hinis«f  to  exercise  in  New  South 
Wales  over  the  convicts  during  their  terms  ?  Is 
the  property  of  the  service  or  each  convict  as. 
signed  over  to  him  by  the  merdiant-transporter 
under  his  contract? — Quere  the  second.  By  what 
law  does  the  commander  of  a  king's  ship  (the 
Glatton  for  instance)  take  upon  himself  to  tians. 
port  convicts?  Is  he  made  to  sign  a  contract  for 
the  transportation  of  these  his  paisengen,  as  an 
independent  merchant  would  be  for  the  perfor* 
mance  of  the  same  service  ?  If  the  formality  of 
a  contract  is  emj^oyed,  where  is  the  legality?  if 
not,  where  is  the  honesty  of  the  practice  r  Powers 
obtained  from  parliament  for  one  purjNise  are 
employed  for  another,  and  that  an  opposite  one: 
powers  given  for  the  institution  of  domestic  boa- 
oage,  under  management  on  private  account  in 
wape  familica,  are  applied  to  the  institution  of 
publie  bondage,  under  management  on  trust  tie- 
count  in  ganss.  Whoever  sskI  anything  to  par- 
fiament,  of  this  radical  change  passed  through 
Pailiame^  under  cover  of  the  identity  ef  tne 


nefit :  md  it  is  but  in  an  imperfeet  degree 
that  the  benefit  is  reaped.  The  proportions 
of  penal  justice  are  confounded ;  the  poison 
of  perfidy  is  infused  into  the  system  of  go- 
vernment t  and  still  the  obnoxious  vermin 
remain  unextirpated.* 


*  L  No  care  taken  in  Enf^nd,  Jbrfimr  yeart 
mnd  a  haif^  to  prevent  unia^tM  return*: 
care  then  taken  to  prevent  hvmU  ones. 

No^  1.  An^ust  17S3,  ppi  989,  m  -.«'  During 
this  month  the  governor  thought  it  necessary 
to  issue  some  regulations,  to  be  observed  by  those 
conricts  whose  sentences  of  transportation  had 
expired.  The  number  of  people  of  this  descrip- 
tioD  in  the  cdlonyhad  been  so  much  inereaeed  of 
late,  that  it  had  become  requisite  to  determine 
with  precision  the  line  in  which  they  were  to 
move.  Having  emerged  from  the  condition  of 
convicts,  and  got  rid  of  the  restraint  which  was 
necessarily  imposed  on  them  while  under  that 
subjection,  many  of  them  seemed  to  have  for- 
gotten that  they  were  still  amenable  u>  the  re- 
guUtions  of  the  colony,  and  appeared  to  have 
shaken  off,  with  the  yoke  of  bondage,  all  restraint 
and  denendence  whatsoever.  They  were  there- 
fore caJled  upon  to  declare  their  mtentions  re- 
8i>ecting  their  future  mode  of  living.  Those  who 
wished  to  be  allowed  to  provide  for  themselves 
were  informed,  that  on  application  to  the  judge- 
advocate  they  would  receive  a  certificate  of  their 
having  served  their  severs!  years  of  transporta- 
tion; which  certificate  they  would  deposit  with 
the  commissary,  as  his  voucher  for  striking  them 
off  the  provision  and  clothing  lists,  and  once  a- 
week  they  were  to  report  in  what  manner  and 
for  whom  they  had  been  cmpk»yed.'* 

^*  Such  as  were  desirous  of  returning  to  Eng- 
land were  informed,  that  no  obstacle  should  be 
thrown  in  their  way,  they  being  at  liberty  to  ship 
themselves  on  board  of  such  vessels  as  would  give 
them  a  passage.  And  those  who  preferred  labuur- 
ing  for  the  public,  and  receiving  in  return  such 
ration  as  should  be  issued  from  the  public  stores, 
were  to  give  in  their  names  to  the  commissary, 
who  would  victual  and  clothe  them,  so  long  a^ 
their  services  might  be  required. 

*'  Of  those  here  and  at  Paramatto,  who  had  ful* 
filled  the  sentence  of  the  law,  by  far  the  greater 
part  signified  their  intention  of  returning  to  Eng. 
land  by  the  first  opportunity ;  but  the  getting 
away  from  the  colony  was  now  a  matter  of  some 
difllculty,  as  it  was  understood  that  a  clause  was 
to  be  Inserted,  in  til  future  contracto  for  shipping 
for  this  country,  suDJecting  the  masters  to  cer. 
tain  penalties,  on  certificates  being  received  of 
their  having  brought  away  any  convicts  or  oihex 
persons  from  this  settlement  without  the  covers 
nor*s  pennission ;  and  as  it  was  not  probabb  that 
man  jr  of  them  would,  on  thdr  return,  refrain  from 
the  vices  or  avoid  the  society  of  those  companions 
who  had  been  the  causes  of  their  transportation 
to  this  country,  not  many  could  hone  to  obtain 
the  sanction  of  the  governor  Jbr  tMr  return.** 

NOL  2.  Fehruarfi  1793,  p.  26a.''  A  clause 
was  inserted  in  the  charter  party,  [of  the  Bellona] 
forbidding  the  master  to  receive  any  person  from 
the  colony  without  the  express  consent  and  order 
of  the  sovemor.'*  [The  day  mentioned  as  the 
day  of  ner  sailing  from  £ngland,  is  the  8th  of 
August  1792.] 

IL  Return  without  permission  easy: — Return^ 
not  Settlement  J  the  general  object. 

No.  I.  October  1798,  pp.  31ft,  316.-."  Seven 
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Tour  LordBbip  sees  below  bow  large»  how 
indefinite,  the  number  is  of  these  exiles,  that 
may  be  expected  to  return :  the  number  of 
all  descriptions :  of  those,  whose  return  the 
governor  mey  have  been  willing  to  permit^ 
of  those,  whose  return  the  governor  may  have 
been  not  willing  to  permit ;  of  those,  whose 
return  he  may  have  been  willing  to  prevent, 
according  to  law ;  of  those,  whose  return  he 
may  have  been  willing  to  prevent,  contrary 
to  law. 

On  this  head,  two  further  considerations 
may  be  not  altogether  unworthy  of  notice :  one 
regarding  nwnber  again — the  other,  quality. 


As  to  number  of  returners,  whatever  it 
may  have  been  hitherto,  it  may  naturally  be 
expected  to  be  greater  and  greater,  the  longer 
the  establishment  continues:  because,  the 
longer  it  continues,  the  greater  the  popula- 
tion of  it  may  be  expected  to  be,  and,  on  that 
and  other  accounts,  the  greater  the  number 
of  vessels  that  touch  there  in  a  year,  whether 
for  the  purpose  of  bringing  in  more  convicts, 
or  for  any  other  purposes ;  whether  belonging 
to  this  country  or  belonging  to  other  ooun- 
tries.* 


persons,  whose  terms  of  transportation  had  ex. 
pired,  were  permitted  to  quit  the  colony  in  these 
ships,  and  the  master  of  the  SuaarCane  had  ship. 
pea  Benjamin  Williams,  the  last  of  the  Kitty's 
people,  who  remained  undisposed  of.  One  free 
woman,  the  wife  of  a  convi^  took  her  passage 
in  the  Sugar  Cane. 

*<  Notwithstanding  the  facility  with  which  pas- 
sages  from  this  j>laoe  were  procured  (very  little 
more  being  required  by  the  master  than  permis- 
fion  to  receive  them,  and  that  the  parties  should 
find  their  own  provinons,)  it  was  found,  afler  the 
departure  of  these  ships,  that  some  convicto  bad, 
by  being  secreted  on  board,  made  their  escape 
from  the  colony;  and  two  men,  whose  terms  as 
convicts  bad  expired,  were  brought  up  from  the 
Sugar  Cane  the  day  she  sailed,  having  got  on 
boud  without  permission;  for  which  tlielieute- 
nant^ovemor  directed  them  to  be  punidied  with 
fifty  lashes  each,  and  sent  up  to  Toongabbe.** 

No.  8.  October  1793,  p.  320.^"  Charles  WU. 
llama,  the  settler  so  often  mentioned  in  this 
narrative,  wearied  of  beins  in  a  state  of  inde- 
pendence, sold  his  farm,  with  his  house,  crop,  and 
stock,  for  something  less  than  £100 ....  James 
Bttse,  also,  Uie  owner  of  the  experiment  farm, 
anxious  lo  return  to  Encland,  and  disappointea 
in  his  present  crop  whi^  he  had  sown  too  late, 
aold  his  estate^  with  the  house  and  some  stock, 
(four  goats  ana  three  sheep)  for  £40.  Both  these 
people  had  to  seek  employment  until  they  could 
get  away;  and  Williams  was  condemned  to  work 
as  a  hireling  upon  the  ground  of  which  he  had 
been  the  master 

**  The  greatest  inconvenience  attending  this 
Ixansfer  oHanded  property,  was  the  return  of  such 
a  miscreant  as  M'^illiams,  and  others  of  his  des- 
cription, to  England,  to  be  let  loose  again  upon 
the  public 

No.  8.  July  1794,  p.  382.^''  The  Hope  sailed 
this  month  for  Canton,  the  master  beinc  suffered 
to  take  with  him  one  man,  John  Pardfo  Watts^ 
who  bad  served  his  time  of  transportation." 

No.  3.  November  1794,  p.  398.—**  Tbs  man 
[the  master  of  the  Revolution]  had  been  per- 
mitted to  ship  as  many  persons  from  the  settle- 
ment, as  he  had  stated  to  be  necessary  to  complete 
his  ship*s  company ;  notwithstanding  which,  there 
was  not  any  doubt  of  his  having  received  on 
board,  without  any  permission,  to  the  number 
of  twelve  or  thirteen  convicts,  whose  terms  of 
transportatioD  had  not  been  served.  No  diJJU 
cuHy  had  ever  been  found  by  any  master  of  a 
ship,  who  would  make  the  prooer  ap^ication,  in 
obtaining  amy  number  ofhanas  thatne  might  be 
im  want  oft  but  to  take  clandestinely  from  the 
settlement  the  nseftil  servants  of  the  public,  was 
angratefol  and  unpardonable.**  I 


No.  4.  December  1794,  p.  400.—"  The  i 

ter  of  the  transport  Ithe  Daedalus]  had  permis- 
sion to  ship  twelve  men  and  two  women,  whose 
sentences  of  transportation  had  expired.** 

No.  5.  \Wi  September  1795;  p.  429.  —  **  We 
found  after  their  departure,  [that  of  the  shipa 
Endeavour  and  Fancy]  that  notwithstanding  so 
many  as  fifty  persons,  whose  sentences  of  trans- 
portation had  exjnrea,  had  been  penuitted  to 
leave  the  colony  in  the  Bndeavour,  nearly  aa 
many  more  haa  found  means  to  secrete  them- 
selves  on  board  her.** 

Na  a.  February  1796,  p.  457.  — **  In  her  [the 
Otter]  went  Mr.  Thomaa  Muir . . . .  and  aevenl 
other  convicts,  whose  sentences  of  transportation 
were  not  expired.** 

No.  7.    March  1796,  n.  469 "  The  Ceres 

sailed ....  for  Canton.  Being  well  manned,  the 
master  was  not  in  want  of  any  hands  from  this 
place ;  but  eight  convicts  found  means  to  secrete 
themselves  on  board  a  day  or  two  before  she 


See  further,  Supplement  Besides  the  natural 
facility  of  returns,  lawrul  or  unlawful,  two  other 
points  may  have  been  noted  in  this  part  of  the 
case :  the  care  nitt  taken  in  the  first  instance,  aa 
to  the  prevention  of  unlawful  returns;  —  the  care 
taken  afterwards  for  the  prevention  of  lawful  ooea. 
But  of  this  more  particularly  in  another  place. 

*  Now,  lately,  a  king's  ship  (the  Olatton,  for. 
merly  oi  54  ^fuos)  has  been  appointed,  I  see,  to 
the  service,  mstead  of  a  contracting  merchant*a 
vessel,  as  before.  Amongst  other  advantagca, 
this  course,  as  far  as  it  is  pursued,  may  reason* 
ably  be  expected  to  put  an  end  to  the  unper. 
mitted  emigrations.  But  the  other  channels  will 
remain  open ;  unless  it  should  be  thought  fit  to 
shut  up  the  poru  of  New  South  Wales  like  those 
of  Japan  t  an  expedient  which  would  cut  up  by 
the  rooto  every  idea  oi  trade^  and  profit  in  the 
way  of  trade,  the  great  object  looked  to,  or  pro* 
feased  to  be  looked  to,  in  all  cotoniee.  See  the 
head  of  Economy  —  Colonial  advantages. 

Whether  this  preventive  effect  was  among  the 
considerations  that  gave  birth  to  the  change,  I 
do  not  pretend  to  know :  one  should  rather  jm^ 
it  were  not  The  observation  still  remains  m 
full  force,  that  in  this  way  nothing  can  erer  be 
gained,  that  is  not  gained  at  the  expense  of  lav 
and  justice.  If  by  a  re4mportation  at  the  pub- 
lie  expense,  the  banishment  of  these  exiles  were 
made  regularly  to  cease,  as  soon  as  it  ceased  to 
be  legal — on  these  terms,  and  no  others,  the  ex. 
dusion  of  all  other  means  of  return  might  (whau 
erer  became  of  trade)  be  reconciled  to  justice. 

NuUus  liber  homo exulet niH  per  iegalc 

Judicium  parium  euorum  vd  per  legem  terree,-—' 
Violating  this  right  by  deedsy  while  it  is  allowed 
in  «por4r,  is  tearing  Magna  Charta  to  pieeett  ti» 
patch  up  a  bad  measure  of  police. 
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TABLE  OF  CONVICT  EMIGRATION: 

Showing  the  Number  of  Convicts  that,  in  about  five  years  and  a  half,  viz.  from  22d  August 
1790  to  March  1796,  are  reported  by  the  late  Judge -Advocate  as  having  quitted,  or 
attempted  to  quit.  New  South  Wales :  distinguishing  whether  with  or  wil]bout  permis- 
sion of  the  Governor,  and  if  without,  whether  Expirees  (persons  whose  sentences  were 
expired)  or  Non-Expirees, 


No. 

1 

2 
3 
4 
5 

6 

7 

8 

9 

10 

11 
12 

13 

130 
136 
156 
190 
268 

283 

290 

315 

398 

400 
U291 
l46ll 

457 

469 

Time. 

22  Aug.  1790. 
26  Sept.  1790. 
28  Mar.  1791. 

3  Dec.  1791. 
19  Feb.  1793. 

24  April  1793. 

4  June  1793. 

13  Oct.  1793. 

9  July  1794. 
15  Dec.  1794. 

18  Sept.  1793. 

18  Feb.  1796. 

VciaeL 

Neptune 

Open  Boat 

QVITTCD— 

1 

With 

PeniUv 

•ion. 

Without  Peraiiiftimi. 

PRBTBIfTKD.        1 

Expirees. 

Noo.      * 
Expiree*. 

Expiree*. 
...2t.. 

Non. 
Expirees. 

...It. 

Open  Boat 

...  1  ... 

8 

Albemarle  &  Active 
Bellona 

"Some" 

.."Some".. 

...  2... 

...2.... 

...2.... 

^ShahHormuzear? 
I   &  Chesterfield.  5 
Kitty 

...  5... 

...11... 

^  Sugar  Cane  and? 
I  Boddingtons...! 
Resolution 

...  7... 

Some.* 
...14... 

.."Some-.. 
13 

...2....I 

i 

Dadalus 

i  nearly? 
i  50   r 

1  '<Muir8c) 

-several    ■ 

9  others,  "i 

176 

^Endeavour  and? 

I     Fancy I 

Otter 

...50... 

6 

...8... 
11 

189 

M 

*  *'  As  many  as  were  necessary  to  complete  the  shifts  company,**  exclusive  of  the  unascertained 
ones.       f  Of  whom  one  flogged,      t  Flogged.       ||  These  totals  give  the  ascertained  numbers. 

From  the  inspection  of  this  Table  renilt  the  following  observations :— .1.  Considering  that  in  the 
list  of  Non-expiree  escapers,  there  are  three  parcels  in  unascertained  numbers,  for  one  which  there 
19  in  the  list  or  Expiree  escapers,  there  seems  rea.wn  to  think  that  the  number  of  these  emigrants 
to  whom  the  liber^  of  departure  had  not  been  thought  fit  to  be  allowed,  was  little  if  at  all  inferior 
to  the  number  of  those  to  whom  that  libertv  had  been  thought  fit  to  be  allowed.  M'bat  would  be 
said  of  the  plan  of  safe  custody  pursued  at  home,  if  from  Newgate  the  escapes  were  found  to  be  as 
many  as  the  pardons  ?  2.  Among  those  who  in  ascertained  numbers  obtained  this  liberty  by  their 
own  forbidden  exertions,  without  permission  from  above,  the  number  of  those  who  had  not  a  right 
to  it  was  76  times  as  great  as  of  those  who  had  a  right  to  it.  3.  Among  those  who  in  ascertained 
numbers  having  a  right  to  this  liberty,  attempted  to  exerciKe  it,  the  number  of  those  who  Jfailed 
was  six  times  as  great  as  of  those  who  tucceeaed.  4.  Of  tlie  two  individuals  who  were  at  the  same 
^me^fiorged  for  an  uasuccessful  attempt  to  exercise  this  liberty,  one  had,  by  the  laws  under  whidi 
be  had  t^  sent  thither,  as  good  a  right  to  it  as  those  by  whose  orders  he  was  fiogged. 


The  consequence  is,  that  the  greater  the 
use  made  of  the  colony  in  this  or  in  any  other 
way — the  greater  the  increase  of  it  in  wealth 
as  well  as  population — the  greater,  in  a  word, 
the  degree  of  **  improvement"  it  receives  in  all 
other  points  of  view — the  more  incapable  it 
becomes  of  answering  the  ex  pectations  formed 
of  it,  in  regard  to  this  its  primary  object  — 
the  more  unfit,  with  reference  to  this  the 
only  real  and  substantial  use  that  anybody  has 
ever  seen  or  professed  to  see  in  it. 

Already  has  an  open  boat  been  known  to 
furnish  the  means  of  escape;  andtfaat  through 
the  vast  space  between  New  South  Wales  and 
Vol.  IV. 


Timor.  One  of  these  dajrs,  as  stations  mul- 
tiply, and  the  coasts  become  more  and  more 
difficult  to  guard,  we  may  expect  to  see  better 
boats,  stolen  or  even  built,  for  voyages  of  es- 
cape to  Otaheite  or  some  other  of  the  many 
shorter  voyages,  with  the  help  of  a  seaman 
or  two  to  each  of  them,  to  command  it. 

Lastly,  as  to  the  quality  of  the  persons  — 
the  sorts  of  characters,  I  mean,  whose  return 
may  in  the  greatest  proportion  be  expected. 
These  are  precisely  those,  from  whom,  on 
one  account  or  another,  the  most  mischief  is 
to  be  apprehended.  The  species  of  delin- 
quents, who  with  the  gresteet  certainty  can 
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command  the  means  of  their  return,  are  those 
who  occupy  the  highest  ranks  in  the  hierarchy 
of  criminality ;  the  men  of  science  and  conne- 
xion among  depredators ;  the  master-dealers 
who  have  accumulated  a  capital  out  of  the 
profits  of  their  trade ;  the  receivers  of  stolen 
goods,  those  wholesale  merchants  who,  hy  the 
very  nature  of  their  prolific  department  in  the 
division  of  criminal  labour,  are,  in  a  swarm  of 
connected  depredators,  what  the  q^ueen  bee 
is  in  the  hive. 

It  is  the  indigent,  and  unconnected  male- 
factor alone,  that  stays  there,  for  want  of  the 
means  of  buying  his  way  back :  among  these, 
it  is  the  unenterprising,  and  thereby  the  least 
dangerous  species  of  malefactor,  that  will 
be  most  apt  to  stay  there,  for  want  of  being 
able  to  employ  with  success  those  means 
of  escape,  whi(^  his  more  ingenious,  or  more 
audacious,  and  on  either  account  more  dan- 
geiouB  comrades,  make  such  abundant  and 
successful  use  of. 

In  the  contemplation  of  the  beauties  of  the 
colonial  establishment,  your  Lordship  has 
almost  lost  sight  (I  doubt)  of  the  establish- 
ment  sacrificed  to  it,  and  the  parallel  that 
was  to  be  kept  up  between  the  favourite  and 
the  discarded  measure. 

During  the  continuance  of  the  penal  term, 
at  any  rate,  the  advantage,  so  far  as  the  ar- 
ticle odncapacitation  for  fresh  offences  is  con- 
cerned, may,  I  flatter  myself,  be  stated  as 
being  clearly  enough  on  the  side  of  the  peni- 
tentiary establishment.  Even  in  an  ordinary 
prison,  an  escape  is  not  a  very  common  inci- 
dent: under  the  new  and  still  more  powerful 
securities  of  so  many  sorts,  superadded  to  the 
common  ones,  in  a  prison  upon  the  panopticon 
plan,  I  have  ventured  to  state  it  as,  morally 
spealdng,  an  impossible  one. 

After  the  expiration  of  the  penal  term,  the 
part  of  the  penitentiary  house  at  home,  so 
far  as  prevention  of  future  delinquency  is  con- 
cerned, becomes,  in  comparison  of  that  of  the 
colony  at  the  antipodes,  I  must  confess,  but 
an  under  part.  My  means  would  have  had 
for  their  limits  those  of  law  and  justice  :  I 
could  not  have  added  an  illegal  indefinite 
punishment  to  a  finite  legal  one  ;  I  could  not 
have  flogged  men  for  the  exercise  of  their 

rights.    I  am  not  a ,  to  tread  upon  the 

law.  No,  not  in  any  case  :  so  that  how  little 
soever  he  may  have  done  in  this  way,  in  com- 
parison of  what  he  meant  to  do,  that  little 
will  always  be  so  much  more  than  could  in 
this  way  have  been  done  by  me. 

For  reformation  indeed  (as  your  Lordship 
has  seen)  I  had  strong  means,  and  even  physi- 
eai  means :  but  as  to  absolute  incapaciiationy 
incapacitation  with  regard  to  future  mischief, 
physical  means  (I  must  acknowledge)  fail  me. 
It  was  on  reformation  (I  must  confess)  I  had 
placed  my  first  reliance :  first  in  order  at  any 
rate-^and  it  was  not  a  weak  one.    Drun- 


kenneu,  in  the  "improved colony,"  universal: 
in  a  panopticon  penitentiary  house,  impossible. 
Religious  exercise — there  odious,  and  generally 
eluded :  here,  uneludible,  and  by  every  ima- 
ginable and  becoming  device  rendered  as  in- 
viting and  interesting  as  possible.  Ptofitahle 
employment  —  there  again  odious,  in  a  g^eat 
degree  eludible,  and  eluded  as  much  as  pos- 
sible ;  here^  uneludible  again,  and  by  diver- 
sification (the  opportunities  of  which  would 
be  abundant)  and  choice,  as  far  as  choice  is 
admissible,  rendered  from  the  first  not  odious, 
and,  by  habit  and  universal  example,  easy 
and  even  agreeable. 

After  emancipation,  profitable  employment 
—  there  not  wanting  indeed,  but  still  generally 
irksome,  because,  under  preceding  habits,  aU 
along  rendered  so,  by  habitual  sloth,  drun- 
kenness, and  dissipation  :  here  certain,  and 
in  whatever  shape,  habit,  concurring  with 
choice,  may  have  rendered  most  agreeable, 
to  bodies  and  minds  invigorated  by  inviolable 
temperance. 

Constituted  as  human  nature  is,  it  may  be 
too  much  to  expect,  that  even  these  securities 
should  in  every  instance  be  effectual :  but 
where  they  fail  to  be  so,  here  presents  itself, 
in  dernier  resort,  incapacitation — absolute  in- 
capacitation with  regard  to  any  third  offence, 
after  conviction  of  a  second :  I  mean  of  course 
by  consignment  to  the  penitentiary-house  for 
life.  Take  away  this  instrument  of  incapaci- 
tation, and  there  remains  (as  at  present)  no 
other  but  the  savage  and  unnecessary  resource 
of  death,  or  the  ineffectual  resource  of  trans- 
portation :  transportation  nominally,  and  fre- 
quently but  nominally,  for  life. 

Experience  is  a  standard  I  never  miss  ap- 
pealing  to,  so  far  as  it  can  be  employed.  On 
one  side,  on  the  side  of  the  penitentiary  es- 
tablishment, no  direct  reference  can,  unfor- 
tunately, be  made  to  it.  To  afford  experience, 
it  must  have  had  existence ;  and  that  it  should 
not,  gentlemen  took  effectual  care.  Yet, 
notwithstanding  all  their  industry,  added  to 
all  their  negligence  (for  the  article  of  escapes 
has  shown  your  Lordship  how  difllicult  it  is 
to  distinguish  the  one  from  the  other  by  their 
effects,)  a  testimony  nearer  to  that  of  direct 
experience  —  of  experience  of  the  peniten- 
tiary plan  itself — than  could  easily  have  been 
imagined,  has  actually  sti^'ted  up :  experience, 
though  not  precisely  of  that  very  instrument 
of  security,  yet  of  those  means  of  security 
that  are  most  like  it,  and  stand  next  to  it. 

The  characteristic  principle  of  the  coloni- 
zation plan  (loose  confinement,  without  in- 
spection) having  been  tried  and  found  to  fiul 
— to  fail  as  completely  as  it  was  possible  for  a 
principle  to  fidl.— one  resource  alone  remained. 
This  was  the  opposite  principle,  dose  inspec- 
tion — inspection  as  close  as  there  were  means 
for  making  it ;  with  or  without  confinement, 
alio  aocor£ng  to  the  means.  A  jail  is  not  quite 
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so  easily  buiH  as  talked  of,  not  e?en  in  Eng- 
land, as  I  have  had  occasion  to  know  but  too 
well ;  still  less  in  New  South  Wales,  where 
even  the  makeshift  dwelling-places  could  not 
be  put  together  fiist  enough.  A  jail,  however, 
being  found  to  be  the  one  thing  needful  — 
and  among  all  countries  most  needful  in  that 
remotest  of  all  accessible  regions,  to  which 
delinquents  were  thus  sent,  on  pretence  of 
saving  the  expense  of  it — a  jail,  such  as  it 
was,  was  accordingly  erected,  as  soon  as  it 
could  be  erected,  and,  moreover,  as  jail-room 
— room  in  a  real  immoveable  jail  —  in  that 
which,  in  the  literal  sense  of  the  word,  is 
meant  by  a/at7 — could  not,  with  every  ex- 
ertion, be  provided  &8t  enough,  a  tucceda- 
neum  to  it  was  added — a  sort  of  metaphorical 
avibulatory  jail,  in  which  the  eye  of  an  in- 
spector, assisted  or  not  by  fetters,  supplied, 
as  well  as  it  could,  the  place  of  prison- walls. 
The  jail,  as  might  have  been  expected — a  jail 
built  under  such  circumstances — was  not  al- 
ways man-tight :  it  was,  however,  better  than 
none  at  all,  and,  with  all  its  imperfections 
(whatever  they  were,)  was  still  the  best  and 
ultimate  dependence. 

This,  then,  was  the  real  fruit  of  the  esta- 
blishment :  to  show  (to  such  eyes,  I  mean, 
whosoever  they  may  be,  as  are  not  self- 
condaouied  to  incurable  blindness,)  to  show 
its  own  perfect  inefficacy,  and  the  absolute 
necessity  of  that  other  establishment  which, 
in  its  two  different  shapes,  has  twice  been 
sacrificed  to  it,  and  in  the  vain  hope  of  saving 
the  honour  of  so  many  honourable  and  right 
honourable  personages,  stiU  continues  to  be 
sacrificed  to  it.  Such  was  the  upshot  of  this 
grand  Colony-founding  expedition  ! — to  save 
ihe  expense  of  an  originally  improvable,  and 
afterwards  beyond  all  former  conception  im- 
proved, system  of  inspection  -  management : 
men  sent  ofi*  year  after  year  by  hundreds  to 
the  antipodes,  to  be  kept  without  employ- 
ment to  corrupt  one  another  under  a  sort 
of  incomplete  inspection-management  in  a 
makeshift  jail,  at  an  expense  (for  this  too 
your  Lordship  will  see)  from  twice  to  four 
times  as  great  as  that  of  the  system  sacrificed 
to  it.  Happily,  on  those  terms,  and  at  that 
distance,  the  necessary  jail,  such  as  it  was, 
was  built.*  In  New  South  Wales,  under  the 
law  of  &bricated  necessity,  as  in  Constan- 
tinople, under  the  Ux  regia,  the  will  of  the 
Imperaiar  was  the  sole  law — sole  undisputed 
law — ^law  not  in  name  but  in  effect — ^law  not 
to  be  dealt  with  like  the  law  of  Parliament 
— not  to  be  trod  upon,  but  to  be  obeyed.  It 
was  law  paramount,  my  Lord,  and  without 
any  dispensiny  power,  such  as  (your  Lordship 
will  see)  has  been  exercised  in  this  country 
to  overrule  it.  It  being  the  legislator's  in- 
terest, as  well  as  that  of  every  other  honest 
man  in  the  colony,  that  the  jail  should  be 
•  L  Collins,  p.  383. 


erected,  and  his  conception  of  his  interest  not 
being  disturbed  by  imaginations,  such  accor- 
dingly was  his  wUl.  A  law  was  passed  for 
the  building  of  that  jail,  and  (how  incredible 
soever  it  may  seem  to  honourable  and  right 
honourable  gentlemen  in  this  country,  that  a 
law  for  building  a  jail  should  find  obedience) 
built  it  was. 

In  addition  to  the  positive  testimony  of  the 
(act,  it  seemed  necessary  that  a  demonstra- 
tion should  thus  be  given  of  the  possibility  of 
such  an  event,  lest,  without  some  such  pre- 
paration, judging  of  the  state  of  law  and 
politics  there  by  the  state  of  law  and  politics 
here,  your  Lordship  should  have  rejected  it 
as  incredible. 

The  testimony  does  not  stop  here.  Not 
only  among  the  convicts,  who  were  trans- 
ported to  the  antipodes  to  be  kept  in  order, 
but  among  the  soldiery  that  were  transported 
with  them  to  help  to  keep  them  in  order,  thel 
root  of  all  disorder  was  found  to  lie  in  a  de-{ 
fidency  of  inspectii^ni  And-aocojcdingl^n^i&t- 
ever  imperfect  clieck  wtis  ever  given  .to'tEe 
disorder,  was  given  to' it  by  supplying  that 
deficiency^  supplying  it  either  by  inspection 
simply,  or  by  inspection  coupled  with  confine- 
ment, as  the  causa  sine  qud  non  for  rendering 
it  sufficiently  steady  and  effective. 

In  that  wid  of  universal  and  continually 
increasing  corruption,  the  guardian  class  (as 
might  have  been  expected)  became  corrupted 
by  their  virards.  To  stop  the  contagion,  exer- 
tions on  the  part  of  the  officers  were  neither 
deficient,  nor  yet  successful.     After  years  of 

ill  success,  what  at  last  was  the  remedy? 

a  wall: — barracks,  with  "  a  high  brick  wall 
round  them,"  or  "  an  inclosure  of  strong  pa- 
ling," to  answer  the  same  purposcf 

Under  the  head  of  Incapacitation,  one  in- 
strument I  had  like  to  have  omitted,  to  the 
credit  of  which,  the  founders  and  conductors 
of  this  establishment  have  a  most  indisputa- 
ble and  exclusive  title — and  that  is  death.  For 
keeping  a  man  out  of  harm's  way — out  of 
harm's  way  in  both  senses — out  of  the  way  of/';  i 
doing  it — out  of  the  way  of  receiving  it — ' 
the  homely  proverb  is  applicable  in  this  case 
with  indisputable  propriety — Stone  dead  has 
no  fellow. 

In  the  course  of  about  eight  years  and  a )  - 
half,  from  the  Idth  of  May  1787  to  the  dlst  of 
December  1795,  convicts  shipped  5196 :  dl^l 
in  the  passage  522 :  J  and  all  not^tlflSfT'Such  7 
care  had  the  founders  taken  of  their  colonists,  ^ 
that,  in  the  mere  passage,  without  reckoning 
famines  at  the  end  of  it,  they  had  decimated 
them:   more  than  decimated  them,  as  per 
account,  and  the  account  is  evidently  an  in-  * 
complete  one,  the  article  of  deaths  being  left  | 
unnoticed  in   regard  to  five   ships  out  of' 
twenty-eight, 

1 1.  Collins,  pp.  303,  456. 

:!:  See  Table  of  Mortality,  p.  198. 
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"  Bad  enough  indeed :  but  did  not  the  fault 
lie  in  the  contractors?"  Yes,  my  Lord,  there 
was  but  too  much  fault  in  the  contractors, 
but  it  was  not  the  less  the  fault  of  those  who 
contracted  with  them,  and  of  the  system  un- 
der which  they  contracted.  It  was  the  &ult 
of  -< and  his  man  of  economy,  by  a  dou- 
ble title ;  for  having  fixed  upon  so  incurably 
bad  a  system  Qsacnficing  to  it  the  so  much 
better  system  uiey  found  ordained  by  parlia- 
ment with  the  assistance  of  the  twelve  judges,) 
and  for  having  rendered  the  management  so 
much  worse  than  even  under  that  bad  system, 
it  need  to  have  been  made. 

First  cause  of  the  mischief — length  of  the 
voyage :  the  effect  of  the  unexampled  distance 
of  the  spot — of  the  spot  chosen  to  be  colo- 
nized, and  to  be  thus  colonized. 

Second  cause  of  the  mischief — want  of 
interest  on  the  part  of  those  on  whose  power 
depended  the  prevention  of  it — the  profit 
whidi  the  transporter  had  it  in  his  power  to 
make  by  putting  people  to  death — whether 
by  starving  them  or  crowding  them — this 
profit  in  both  cases  being  left  to  be  reaped 
with  impunity,  and  unbaknced  by  any  profit 
to  be  got  by  keeping  tiiem  alive: — want  of 
that  care  which  might  and  ought  to  have  been 
taken,  to  do  what  in  that  case  it  would  have 
been  so  easy  to  do — to  bring  the  two  antago-' 
nizing  forces — duty,  and  that  sort  of  narrow , 
interest  which  acts  in  opposition  to  duty,  into  ^ 
coincidence. 

These  causes  were,  both  of  them,  peculiar 
to  this  new  transportation  system :  they  had 
not,  either  of  them,  any  place,  in  the  old^ . 
While  the  territory,  to  which  the  transporta^ 
tion  was  allowed  to  be  made,  was  comprised 
within  the  limits  of  what  was  then  British 
America,  the  length  of  the  voyage  was  scarce 
the  third  or  fourth  part  of  what  it  is  in  the 
case  of  New  South  Wales.  Thus  it  stood  in 
point  of  distance.  The  transportation  was 
performed  under  the  care  of  those,  who,  in  the 
case  of  each  individual  under  their  charge, 
not  only  had  nothing  to  gain  by  his  death, 
but  had  everything  to  lose  by  it.  The  ani- 
mal was  a  saleable  commodity,  the  carcase 
not.  The  sale  was  not  only  a  source  of  profit, 
but  the  only  source.  Thus  it  stood  in  point 
of  interest. 

Turn  now,  my  Lord,  to  the  penitentary  sys- 
tem. Under  both  editions  of  it,  voyage  none. 
Under  the  original  system,  the  managers  no 
gainers  by  the  death  of  any  mortal  under  their 
management :  under  the  improved  edition  of 
it,  the  manager  a  great  loser  by  every  one — 
a  hundred  poundb  in  hard  money,  besides 
other  losses  not  susceptible  of  a  precise  and 
concise  estimate,  but  which  would  in  many 
instances  rise  to  a  still  superior  amount. 

This  stipulation,  to  the  want  of  which, 
more  clearly  than  to  any  other  cause,  may  be 
referred  the  loss  of  so  many  lives  as  were 


lost  in  the  passage  to  New  South  Wales,  was 
not  only  contrived  by  me  for  my  contract* 
and  inserted  by  me,  but  maintained  by  me 
against  a  strong  reluctance  to  the  contrary : 
and  after  all,  it  was  rather  to  the  influence  of 
will  over  will,  of  humble  importunity  over/ 
despotic  carelessness,  than  to  any  influence  < 
reason  on  such  fiiculties  as  I  had  to  deal  wii^ 
that  I  could  find  any  ground  for  attributing 
my  success :  — if  success  it  can  be  termed,  to\ 
receive  a  plighted  faith,  with  a  dandestinelyj 
promised  and  carefully  concealed  de 
tion  to  break  it  at  the  bottom  of  it. 

What  the  cause  of  this  reluctance  was,  I 
do  not  pretend  to  know :  whether  the  wish 
was,  that  the  wretches  should  die  to  save 
charges  and  lighten  the  budget,  or  diat  the 
influence  of  profit  and  loss  over  the  human 
breast  had  not  been  able  to  demonstrate  it- 
self to  gentlemen  even  in  that  situation,  and 
after  so  many  examples  of  it  as  the  voyages 
to  New  South  Wales  had  even  then  been  al- 
ready forcing  upon  their  eyes.  The  idea  of 
establishing  this  coincidence,  and  in  some  such 
way  as  that  proposed  in  the  case  of  the  peni- 
tentiary establishment,  has,  since  that  time, 
(if  my  recollection  does  not  deceive  me)  con- 
qnered  in  some  other  instances  the  predilec- 
tion for  accustomed  abuse,  in  preference  to 
unaccustomed  remedy,  and  forced  its  way 
into  legislation  or  administration,  I  forget 
which.  But  the  case  is  not  worth  hunting  for : 
it  would  be  found  (I  believe)  either  in  the 
convict  transportation  trade,  Qc..injhe^Blave 
trade,  or  both.* 

*  Since  the  writing  of  the  paragraph  in  the 
text,  upon  turning  to  Bryan  Ed  wards*  History 
of  the  west  Indies  (voL  ii.  book  4,  ch.  4,)  I  find 
the  foUowing  information  on  this  head.  So  long 
ago  as  the  year  1788,  in  the  act  28  O.  IIL  c.  54, 
use  had  been  made  of  thejpriDdpleof  reward, 
for  cementinff  the  connexion  between  Interest 
and  duty,  in  the  case  of  the  ship  surveons,  there- 
by  required  to  be  retained,  on  boara  the  aeveial 
snips  concerned  in  the  n^ro  import  trade:  This 
might  be  a  year  or  two  before  the  time  when,  upon 
drawing  up  my  penitentiary  establishment  pro. 
posal,  Uie  article  in  question  had  first  occurred 
to  me.  In  tlus  legislaave  provision  it  is  the  pin- 
dftle  of  reward^  reward  alone  as  oontradistin. 
^shed  to  punuhment^  that  is  apolied.  But  it 
is  the  property  of  the  principle  jof/i/e-ffji#»ni«cf, 
as  employed  in  that  proposal,  to  arofy,  andty  the 
same  movement,  both  springs  of  numan  action, 
reward  and  fmnuhmtnt^  together:  reward  in  the 
event  of  a  degree  of  success,  and  thence  as  it  may 
be  presumed  of  care  and  exertion,  beyond  what 
is  looked  upon  as  the  ordinary  mark ;  —  punish- 
ment in  case  of  no  higher  a  dej^ree  of  those  de- 
sirable results,  than  what  is  considered  as  falling 
short,  by  a  certain  amount,  of  that  ordinary  mark. 
The  idea  of  emplo>in^  tne  principle  of  reward 
in  this  way  — the  principle  of  rewara  singly — in 
the  preservation  of  human  life  was  thus,  tnou^ 
a  recent  one,  a  principle  already  fixed  in  legis- 
lative practice,  at  the  time  when. the  idea  of  tms 
principle  of  double  action  thus  occurred  to  roe — 
which  double  principle,  even  in  this  its  double 
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species  of  security,  viz.  duress  on  ship-Soard.' 


In  the  account  of  death,  I  have  mentioned 
«  yet  but  one  of  the  efficient  causes  of  this 


finni)  has  so  little  of  novelty  in  it,  that  it  is  in 
£ict  no  more  than  the  old  established  practice 
of  Ufb-ifuurance^  applied  to  the  preservation  of 
tlie  thing  itself,  whicn  is  the  subject  of  the  insu- 
lance.  The  practice  of  life  insurance  was  in  itself 
of  comparatively  very  ancient  date ;  but  in  the 
tana,  in  which  it  is  thus  familiar,  it  has  no 
influence  on  practice,  no  influence  on  Uie  dura- 
tion of  the  life  which  is  the  subject  of  it  The 
life  is  in  the  hands  of  the  owner,  and  depends 
not  in  any  respect  upon  the  conduct  of  the  other 
party>-4>n  the  conduct  of  the  person  who  receives 
the  jctual  premium,  on  conoition  of  subjecting 
himself  eventually  to  the  payment  of  the  con. 
tingent  retribution.  It  is  only  in  particular  cases, 
that  the  life  of  one  man  is  lodged  in  the  power 
of  another,  in  any  such  way  as  to  be  capable  of  be- 
ing  abridged,  not  onlv  by  positive  deliberate  de- 
sign,  but  by  mere  negligence ;  and  thatin  circum- 
stances  which  render  the  application  of  punish- 
ment by  judicial  means  impossible.  Of  these 
cases,  the  case  of  the  gaoler  presenu  itself  as  the 
most  extensive  and  prominent  case.  To  this  case 
the  other  cases  in  ouestion  may  be  reduced.  A 
ship  employed  in  the  transporution  o£  convicu 
is  a  floating  jaU,  employed  for  the  confinement 
and  conveyance  of  crimmals  under  the  law  of 
the  state :  a  ship  employed  in  the  slave-trade  is 
a  floating  jail  employed  for  the  confinement  of 
innocent  men  under  the  law  of  the  strongest. 

It  appears,  therefore,  thatin  the  contnvance  of 
this  arude,  I  had  proceeded  one  step  indeed,  but 
no  more  than  one  step,  and  that  a  step  already 
indicated,  and  by  no  means  obscurely,  to  any 
■crutinizingeye,  by  the  dosmiess  of iu analogy  to 
the  first.  Reaara  is  a  principle  you  get  a  man 
to  subjea  himself  to  the  action  of,  without  dif- 
ficnity :  punishment,  which,  even  when  composed 
of  no  stronji^r  materials  than  those  very  ones 
which  constitute  the  matter  of  reward,  is  so  mudi 
the  stroneer  prindple  of  action — punishment,  you 
may  in  this  shape  get  him  to  submit  aUo  to  the 
action  of,  upon  terms. 

This  accordingly  is  what  is  done,  by  the  prin- 
ciple  of  life-assurance,  applied  as  above,  to  the 
relation  subsisting  between  the  keeper  or  a  place 
of  confinement  and  his  prisonerib 
.  Under  the  influence  of  even  the  weaker  half  of 
the  double  prindple — under  the  influence  of  re- 
ward alone,  introduced  as  above,  into  the  slave- 
trade,  it  may  not  be  amiss  to  observe  what  effects, 
in  practice,  had  already  been  the  result : — say 
in  July  1793,  when  the  penitentiaiy  proposal,  af- 
ter two  or  three  years  or  neglect,  was  unfortunate 
enough  to  obtain  the  acceptance  of  Mr.  Pitt 
Before  the  slave-trade  regulations  spoken  of.  '*  a 
ahip  of  240  tons  would  frequently  be  crowded*' 
(according  to  Edwards)*  ^  with  no  less  than  620 
alaves ;  which  was  not  allowing  10  indies  of  room 
to  each  individual.  The  consequence  was,  often 
times  a  loss  of  15  per  cent  in  the  voyage,  and  4| 
per  cent,  more  in  the  harbours  of  the  iVest  In- 
dies,  previous  to  the  sale,  from  diseases  contracted 
at  sea.*'  After,  and  doubdess  by  virtue  of,  those 
ic||[ulation8 — with  thdr  conseouent  comforts,  pre- 
acnbed  breathing  space  ana  professional  care 
taken  together  —  the  separate  efficacy  of  each 
being  unoistuiguishable— after  these  regulations 
made  in  1788,  and  yet  before  June  I793  (this 
being  the  date  that  stands  in  the  dedication  pre- 

«  2  Edwards,  p.  121. 


On  their  arrival  at  this  land  of  cruel  promise, 

flzed  to  the  flrst  editions  of  Edwards'  book,)  the 
15  per  cent  loss  on  the  voyage  was  sunk  already 
to  an  average  of  7  per  cent ;  an  apparent  average 
which,  for  the  reasons  he  gives,  ought  scarcely  to 
be  taken  for  more  than  perhaps  half  that  rate. 
This  at  sea.  and  the  4^  per  cent  loss  in  harbour, 
was  reduced  at  the  same  time  to  so  small  a  fh«. 
tion,  as  three  fourths  per  cent 

Tne  experiment  has  uistruction  in  it:— in- 
struction derivable  from  it  in  more  poinu  of  view 
than  one.  The  difference  between  loss  and  loss 
shows  the  influence  that  may  be  exercised  over 
human  action,  by  a  due  apphcation  of  the  prin- 
dples  of  moral  dynamics-Jby  a  right  manage- 
ment of  the  springs  of  action  in  human  nature. 
The  amount  of  theoriipnal  customary  loss  — 
this  amount  compared  with  the  causes  that  pro- 
duced it,  may  serve  to  show  how  insuffident  is 
the  utmost  check  which  the  prindple  of  sym- 

Ktby,  supported  by  whatever  assistance  it  may 
ppen  to  recdve  from  all  other  prindples  of  the 
tocial  stamp — religion  for  instance,  and  regard 
for  character,  put  together— .is  capable  of  oppo- 
sing  to  the  influence  of  the  telf^egarding  prmd« 
pie  of  pecuniaiT  interest,  even  where  human  life— 
where  human  fives  eveninmultitudesare  at  stake. 
It  may  at  the  same  time  serve  to  obviate  the  im« 
putauon  of  passion  or  propensity  to  personal  sa- 
tire, if  on  any  occasion  a  suspidon  should  be  seen 
to  sumst  itself,  that,  in  this  or  that  instance,  the 
fate  (ttoonvicu  may  have  been  regarded  with  in- 
difference, by  men  hardened  possibly  in  some 
instances  by  personal  chvacter,  naturally  more 
or  less  in  sll  instances  by  official  situation.  The 
riews  thus  given  are  not  among  the  most  flatter, 
ing  ones;  but  the  statesman,  who  should  on  that 
account  dmt  his  eyes  against  them,  would  be  as 
little  fit  for  his  business  as  the  surgeon  was, 
whose  tenderness  would  not  suffer  him  to  observe 
the  course  he  was  taking  with  his  knife. 

But  to  return.  The  prindple  on  which  these 
regulations  were  grounded  (I  mean  in  particular 
so  much  of  it  as  concerns  the  rewards)  had,  all 
this  time,  not  only  been  introduced  into  the  statute 
book— introduced  by  that  means  within  the  pale 
of  that  consecrated  ground,  to  which  even  the 
jealousy  of  office  cannot  remse  the  name  ofvraC" 
/icr— but  had  been  aeitated,  and  (one  may  almost 
say)  beat  into  every  nead,  in  and  about  the  trea- 
sury, at  both  ean,  by  those  discussions  about  the 
slave-trade,  that  year  after  year  had  been  occupy- 
ing and  agitating  both  houses  of  parliament :  and 
the  act  itMlf  by  which  this  prinaple  was  flrst  in- 
troduced, has  smoe  been,  year  after  year,  amended 
and  enforced  by  statute  after  sutute.  Of  this 
sp  mudi  agitated — this  so  universally  accepted 
prindple— accepted  at  least  in  iu  application  to 
the  conveyance  of  the  unhappy  subjects  of  the 
black  trade— what  use,  what  api^icstion,  was 
made  in  the  adjustment  of  the  contracts  for  the 
conveyance  of  white  men,  native  Britons,  to  New 
South  Wales,  the  contracts  themsdves,  the  con- 
tracts  alone,  were  they  for  this  purpose  to  becalled 
for  by  parliament,  would  serve  to  show.  It  would 
then  be  seen— aupposing  the  defldency,  if  any,  in 
point  of  care,  (0  be  the  result,  not  of  flnanocal 
design,  but  of  honest  neidigenoe— it  would  then 
be  seen,  whether  the  difference  between  a  white 
skin  and  a  bhtck  one  were,  or  were  not,  an  inter- 
val too  wide,  for  sudi  powen  of  abstraction  as 
the  treasury  at  that  time  afforded  to  meanire  and 
embrace. 
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the  fugitives  from  pestilence  were  received  hy 
famine.  Those  who  had  escaped  the  first 
decimation,  were  now  to  go  through  a  second. 
In  one  year  rl792,)  out  of  fewer  than  4000 
convicts,  43o  breathed  their  last,  of  whom 
more  than  400  were  carried  off  by  fiunine. 
I  say  by  famine^  for  such  was  the  degree  of 
natural  salubrity  in  the  spot  (a  degree  so 
prodigiously  superior  to  any  thing  which 
antecedent  experience  could  have  promi- 
sed,) that  in  1794,  out  of  a  greater  number 
there  died  but  forty  two,  and  in  1795,  but 
twenty.* 

At  the  end  of  the  year  1792,  the  destroy- 
ing angel  having  been  at  work  in  this  way  for 
three  years,  out  of  the  whole  number  shipped 
off  within  that  time,  more  than  one  fourth, 


by  sea  and  land  t<^geth«r,  had  dM :  out  of 
4792,  viz.  1201. 

In  this  combination  of  associated  weomgcB 
(both  of  them  in  no  small  degree  the  product 
of  official  management)  one  circumstance  re- 
quires to  be  observed.  Of  the  mortality  on 
both  elements,  that  part  which  took  place  at 
sea,  deplorable  as  it  was  in  Hself,  operated 
in  effect  in  diminution  of  the  whole.  The 
522  who  by  pestilence  or  famine  perished  in 
the  voyage — these  enviable,  because  earlier 
victims  —  these  superfluous  wretches,  had 
they  Umded,  would  probably,  and  by  a  num- 
ber still  greater  than  themselves,  have  in- 
creased the  multitude  of  those  subsequent 
victims,  whom,  by  an  undisputed  title,  fiunine 
called  her  own.     From  the  amount  of  the 


*  Aledium  of  the  two  vears,  33.    This,  taken  ftom  the  whole  number  of  deaths  in  1792,  496« 
leaves,  for  the  number  or  deaths  by  &mine  in  that  same  year,  403. 

TABLE  OF  CONVICT  MORTALITY: 

Abstracted  fVom  Collins'  Account  of  New  South  Wales :  exhibiting  (so  fiur  as  is  there  noted)  the 
Deaths  that  took  jAace  on  the  Voyage  and  in  the  Settlement,  from  ISth  May  1787,  to  3fNh  oC 
April  1796,  Casualdes  excepted. 


Year. 


1787.. 
1788.. 
1789* 
1790.. 
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1793... 
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1796. 
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...50.. 
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.114,122. 


(187,  171, 174) 
4175,178,  179  y 

ll81 j 

...201,  236,  245... 
...261,  304,  311... 
393 
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5196 


Died. 
..33.., 
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...7*23... 


...278.. 

..200« 

..  10* 
..    !• 

..    ?.. 


944.. 

...1863.. 

..  741  ? 
..  320... 


4674 


f.  In  tub  Sbttlbmbnt— died. 


Page 

..  60. 

..145. 

..194... 

..258.. 
...832.. 
...403.. 
...446.. 


Totals     847 


Males. 


28... 

123. 

...165... 

...418... 
...  78.. 
...  32... 
...  13. 


Females. 

...  13... 

...    7... 

...    8... 

...  18... 
...  26... 
...  10... 
...    7... 


TotaU 

...  41.. 

...130... 

...163... 

...486.. 
...104.. 
...  42.. 


Childicn. 

0... 

...  10... 

5... 

29... 
...  29... 
10. 
I... 


936 


Add,  died  in  the  Voyage...  522 
GRAyD  Total 1458 


To  separate  what  may  be  considered  as  the  extraord$nary^  from  what  may  be  considered  as  the 
natural  rate  of  mortality,  proceed  as  follows :  — 

1.  Instead  of  bemg  landed  year  after  year,  as  per  Table,  suppose  the  whole  number  of  convicts 
actually  shipped  in  tne  nine  years  had  been  landed  the  first  year. 

2.  Suppose  the  number  of  tiaturai  deaths  to  have  been  tlie  same  for  each  of  these  nine  years  as 
for  the  medium  of  the  last  two,  viz.  33. 

3.  Multiplying,  then,  this  medium  number,  33,  by  the  number  of  yeait,  9,  you  get  for  the  total 
number  of  natural  deaths  in  the  nine  yeats, 297 

4.  From  the  actnal  total  number  of  deaths,  natuial  and  extraordinary,  in  the  nine  years,  \  |^^ 

viz. • ......•../ 

Deduct  the  natural  number  of  deaths,  as  above, 297 

5.  Remains  for  the  number  of  extraordinary  deaths,  , 


1161 

which,  within  six  or  seven,  is  the  exact  medium  between  l-5th  and  l-4th  of  the  number  shimnd. 
But  the  real  proportion  (it  may  have  been  observed)  must,  on  several  accounts,  have  probably  been 
above  this  mark. 


ay< 

ther  in  Ca|»tain  Collins*  Account  of  New  South 
M'ales,  or  in  the  accounts  rcspectivdy  given  of 
the  same  colony  by  Governors  Philip  and  Hunter, 
and  Mr.  Surgeon  White. 


^  And  upwards.  'And  upwards. 

'  In  one  ship  out  of  three :  of  tne  others  no- 
thing  said. 

*  in  one  ship  out  of  tliree:  none  in  either  of 
the  two  others. 
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least  r»tion  necesiary  to  health,  take  away  a 
4:ertain  portion,  only  a  part  may  die :  aggra- 
vate the  deficiency  hy  a  small  fraction  more, 
-the  same  fiste  may  involve  the  whole.  The 
522  and  upwards  who  perished  at  sea,  may, 
liy  haying  been  thus  destroyed  in  time,  have 
«aved  more  than  521  from  being  destroyed 
by  famine,  in  addition  to  the  639,  or  there- 
abouts, who  actually  received  their  quietus 
firoro  that  scourge. 

**  But,*'  says  somebody,  and  not  unplausi- 
bly,  "  to  what  good  purpose  seek,  at  this  time 
of  day,  to  rip  up  these  old  sores  ?  In  respect 
of  life  and  death,  the  establishment  presents 
two  features :  mortality  at  the  outset ;  health 
nnd  vitality  afterwards :  the  mortality  an 
infliction  common  to  eJl  new  colonies:  the 
▼itality,  a  blessing  in  a  degree  altogether  pe^. 
culiar  to  this  of  New  South  Wales.  The  bad 
is  past,  and  without  remedy ;  for  the  future, 
Cyou  yourself  cannot  but  allow)  the  prospect 
is,  on  this  side  at  least,  a  fiiir  one.'* 

Yes,  my  Lord,  in  the  colony  itself,  men 
being  once  landed  there — in  the  several  spots 
at  present  settled,  and,  so  far  as  concerns 
ordinary  disease — the  healthiness  of  the  cli- 
mate, and  that  in  a  Unore  than  ordinary 
degree,  does  indeed  appear  sufficiently  es- 
tablished. But  should  the~  existence  of  Hie 
settlement,  (which  God  forbid  on  so  many 
other  accounts,)^  be  protracted  for  a  period 
of  considerable  len^h  —  suppose  double  the 
length  of  that  whlcE  has  already  elapsed — 
it  will  then  be  seen  whether  the  increase  of 
vitality  gained  by  exemption  fix>m  ordinary 
disease,  be  not  dearly  pud  for  by  a  decrease 
produced  in  the  same  period  by  the  operation 
of  the  scourge  o(  famine.  Further  on,  as  the 
facts  rise  to  vie>97'T'may  have  occasion  to 
sketch  out  the  very  particular  nature  of  this 
danger,  and  to  submit  to  your  Lordship, 
whether  it  be  not  inextricably  interwoven 
with  the  unchangeable  circumstances  of  the 
spot. 

The  pestilence  too — the  preliminary  pes- 
tilence during  the  voyage" — will  be  found, 
and  in  a  very  high  degree,  not  a  mere  acci- 
dental and  occasional  concomitant,  but  an 
essential  and  irremoveable  one :  for  irremove- 
able  it  must  be  in  no  inconsiderable  degree, 
if  it  be  really  what  it  appears  to  be,  the 
joint  result  of  the  character  of  the  passen- 
gers and  the  duration  of  the  voyage.  Leave 
them  unconfined,  they  mutiny ;  confine  them, 
they  die.  Negligence,  above  or  below,  may 
have  augmented,  as  it  does  indeed  appear  to 
have  augmented,  the  amount  of  the  mortality 
from  this  source:  care  in  both  places  may 
lessen  it;  but  in  such  circumstances,  mor- 
tality, and  that  in  a  roost  deplorable  degree, 
is  an  affliction  that,  on  any  right  consideration 
of  the  nature  of  the  case,  can  scarcely  but  be 
expected  ever  and  anon  to  take  place,  spite 
of  the  utmost  care.     Accordingly,  as  we  are 


informed  by  Mr.  Collins  (ii.  222)  in  the  HOls- 
borough,  a  ship  that  arrived  in  New  South 
Wales  with  convicts  in  July  1799,  the  deaths 
were,  out  of  300,  no  fewer  than  101,  not  to 
speak  of  sickness ;  although,  according  to  the 
conception  of  the  same  ever  candid  reporter, 
"  it  was  impossible  that  any  ship  could  have 
been  better  fitted  by  government  for  the 
accommodation  of  prisoners  during  such  a 
voyage."  "  The  gaol-fever  lurking  in  their  clo- 
thing," is  the  cause  to  which  he  attributes  this 
mortality,  amounting  to  upwards  of  a  third. 
"  The  terms  of  the  diarter  party"  he  under- 
stands to  have  been  **  strictly  complied  with." 

IV.  Fourth  object  or  end  in  view,  Com- 
pensation, or  Satisfaction :  the  means  of  it 
to  be  extracted,  u  possible,  out  of  the  pu- 
nishment, and  made  overto  the  party  specially 
injured  (where  there  is  one)  in  satisfaction 
for  whatever  loss  or  other  suffering  had  been 
brought  upon  him  by  the  offence. 

In  speaking  of  this  as  among  the  ends  of 
punishment,  I  find  myself  driven,  against  my 
wishes,  upon  a  distinction  which,  as  often 
as  it  presents  itself,  can  never  be  other  than 
an  unpleasing  one:  I  mean  the  distinction 
between  what  exists,  and  what  on  the  score 
of  public  good  it  were  to  be  wished  did  exist, 
in  point  of  law.  That,  in  the  case  of  trans^ 
portable  offences  —  of  offences  of  the  rank 
of  those  to  which  that  species  of  punishment 
has  been  annexed — no  sucn  result  is  among 
the  objects  of  our  system  of  penal  law,  unless 
by  accident,  is  but  too  indisputable :  whether 
it  were  not  desirable  that  it  should  be,  may 
be  left  to  every  understanding,  as  well  as  to 
every  heart,  in  which  the  study  of  law  has 
not  extinguished  the  sense  of  justice. 

Observe,  my  Lord,  the  incongruity,  the 
inconsistency.  Wher^  the  offence  is  deemed 
least  enormous,  the  party  injured  has  his 
chance  of  satis&ction  for  the  injury :  where 
it  is  deemed  most  enormous,  and  punished 
accordingly,  he  has  no  such  chance.  Not  that 
anything  can  be  more  satisfactory  to  anybody 
than  this  arrangement  is  to  Blackstone.* 
As  often  as  a  man  is  hanged  or  transported, ' 
or  kept  in  a  jail  or  flogged,  satis&ction  is 
thereby  given  to  somebody  or  to  something : 


*  He  observes,  and  with  great  tmth  (B.  iv. 
ch.  I,)  that  if  the  Grown  takes  everything,  there 
remains  nothing  for  anybody  else.  '*As  the 
public  crime  (says  he)  is  not  otherwise  aven^ 
than  by  forf)eiture  of  life  and  property,  it  is  un- 
possible  ajterwardi  to  make  any  reparation  for 
the  private  wrong. "  But  is  it  necessary  or  right, 
that  while  damage  remains  without  reparation-^ 
injury  without  redress — the  King,  who  has  sus- 
tained no  damage— that  is,  A  or  B  in  the  name 
of  the  King — should  take  every  tiling — should 
sweep  away  the  whole  of  that  fund  from  which 
reparation  might  have  been  afforded  ?  TheaflSr- 
mative  was  found  as  easy  to  assume,  as  it  woul4 
have  been  difficult  to  prove 
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this  being  assumed,  what  sort  of  a  thing  the 
satisfiMition  is,  or  who  gets  it,  is,  in  the  learned 
commentator's  account,  not  worth  thinking 
about.* 

To  your  Lordship's  most  humble  servant, 
since  he  conceived  himself  to  understand 
what  satisfaction  meant,  nothing  but  dissa- 
tisfaction \h.e  will  confess)  has  ever  been  af- 
forded by  the  arrangements  thus  made  with 
reference  to  it ;  and  vrith  these  feelings,  some 
sixteen  or  eighteen  years  ago,  he  set  to  work, 
and  travelled  through  divers  investigations 
in  relation  to  the  subject.  Cases,  by  injury 
or  otherwise,  calling  for  satisfaction,  with  the 
reasons  for  affording  it — party  to  whom  — 
party  at  whose  expense — it  shall  be  afforded 
— quantity  and  certainty  of  satisfaction — dif- 
ferent species  or  moiies  of  satisfaction,  adapted 
to  the  nature  of  the  several  injuries.  Such 
were  among  the  subjects  of  those  labours, 
the  produce  of  which,  lately  rescued  from  the 
spiders  by  a  friend,  should  be  laid  at  your 
Lordship's  feet,  could  time  be  spared  for  any 
such  tniSes  from  your  Lordship's  sublimer 
occupations. 

Nine  or  ten  years  ago,  in  drawing  up  the 
proposal  for  my  penitentiary  establishment,  a 
thought  struck  me,  that  on  paying  the  whole 
expense  of  the  experiment,  I  might  perhaps 
be  allowed  to  purchase  the  satisfaction  of 
stealing  the  idea  into  practice.  Amidst  the 
blindness  and  negligence,  the  marks  of  which 
appeared  but  too  conspicuous,  my  hope  was, 
that,  under  fiivour  of  that  vulgar  and  almost 
universal  jealousy,  that  would  rather  lose  a 
ten-fold  public  benefit  than  not  nibble  down 
to  the  quick  the  recompense  to  the  individual 
who  should  give  birth  to  it,  a  plot  even  for 
doing  good  might  pass  undetected.  I  had, 
however,  miscalculated :  gentlemen  were  too 
sharp  for  me :  what  was  wanting  in  discern- 
ment, had  been  supplied  by  prejudice.  When 
the  proposal  came  to  be  turned  into  a  con- 
tract, the  battles  I  had  to  fight  would  be  here 
an  episode,  upon  what  I  fear  has  already  been 
accused  of  being  itself  an  episode.  Careful 
of  my  interests,  as  I  myself  was  negligent — 
seeing  deeper  into  them  by  a  glance  liian  I 
had  been  able  to  do  by  the  calculations  and 
meditations  of  months  or  years,  gentlemen 
trembled  lest  I  should  ruin  myself. 

To  let  your  Lordship  into  a  secret,  the 
daiciger  of  loss  was  as  nothing :  diminution  of 
gain  was  all  the  sacrifice.  What  I  bound 
myself  to  do  in  this  way,  vras  limited  by  con- 
siderations of  necessary  prudence :  my  hopes, 
and,  as  far  as  means  should  extend,  my  ui/«fi- 


*  **•  We  seldom  hear  any  mention  made  of  sa. 
tisfaction  to  the  indindual,**  says  he : — "  the  sa- 
tisfaction  to  the  oomraunity**  (viz.  by  the  de- 
struction of  one  of  its  members)  *•*  being  so  very 
^reat ;  and  indeed  as  the  public  crime,**  &c.  coo* 
tmues  he,  giving  the  reason  he  is  so  well  satisfied 
with  as  above. 


tians,  were  to  do  more.  Tour  Lordship  b 
now  master  of  my  secret ;  which,  to  com- 
plete the  confession,  has  never  been  such  to 
anybody  that  would  allow  me  to  hope  he 
might  be  prevailed  upon  to  Ibten  to  it. 

To  return  to  the  question.  In  New  South 
Wales,  the  annual  value  of  a  man's  labour 
being  minus  £46 :  ds.  or  some  such  matter, 
the  surplus  applicable  to  the  purpose  of  com- 
pensation could  net  be  great :  I  mean,  the 
positive  surplus,  extractable  from  that  ne- 
gative quantity,  for  the  purpose  of  being 
converted  into  the  matter  of  positive  com- 
pensation, payable  to  the  individual  in  Great 
Britain  who  had  been  a  sufferer  by  the  offence 
for  which  the  convict  in  question  had  been 
consigned  to  New  South  Wales. 

I  hear  your  Lordship  stopping  me.  **  The 
idea  of  compensation  being,  m  such  a  case,  so 
novel — novel  to  a  degree  which  you  yourself, 
sir,  have  even  been  forward  to  acknowledge 
— ^the  absence  of  it  cannot,  oonsutently  with 
j  ustice,  be  objected  as  a  blemish  to  that  sjrstem 
of  punishment,  of  which  the  scene  was  laid  in 
New  South  Wales."  Be  it  so,  my  Lord :  but  > 
the  task  in  hand  is — a  parallel  to  be  draMm. 
between  this  exotic  system  and  ihehome  sys-^- 
tem,  which  has  been  set  aside  'By  it:  andthe> 
mode  of  triid  chosen  by  me,  not  knowing  of' 
a  better,  was,  by  their  respgetive  degieei  vf 
conformity  to  the  sevefaro^ectt  uf^ds  of 
penal  justice :  and,  at  the  very  outset,  in 
speaking  of  those  ends,  I  assumed  the  liberty 
(I  hope  not  altogether  an  unreasonabTe'one) 
of  adding  to  those  actuaHy  and~1ntlltually 
aimed  at,  such  others,  if  any,  in  regard  to 
which  it  might  appear  reasonable  and  <ie- 
sirable  that  they  should  be.aimed  at.  But,  in 
regard  to  this  of  compensation,  -as  fiv  as  my 
opportunities  of  observation  have  extended, 
and  from  all  I  have  been  able  to  collect  fitxn 
offices  of  insurance,  courts  of  justice,  and 
other  pkces,  it  has  appeared  to  me  that,  when 
a  loss  has  been  suffered,  the  receiving  back 
again  the  amount  of  it,  or  so  much  towards 
it  as  may  be  to  be  had,  is  an  event  pretty 
generally  looked  upon  as  a  denrable  one  ;  I 
mean,  in  the  eyes  of  him  by  whom  the  loss  . 
has  been  sustained :  nor,  saving  Blackstone, 
and  those  who  think  with  Blackstone,  has 
it  ever  happened  to  me  to  meet  with  any 
person,  to  whom  it  has  presented  itself  in  the 
opposite  point  of  view,  unless  those  be  ex- 
cepted, at  whose  expense  and  to  whose  loss 
the  matter  of  compensation  was  to  be  found ; 
a  class  of  persons  whose  repugnance  would 
not,  I  believe,  on  the  present  occasion,  be  re- 
garded as  an  insuperable  obstacle,  forasmuch 
as,  by  the  supposition,  it  is  intended  they 
should  undergo  punishment — and  a  degree  of 
punishment,  of  which  the  mortification  firom 
such  loss  would  be  but  a  part. 

If,  then,  it  may  be  assumed  that  eompen^ 
sation  presents  a  legitimate  title  to  a  place 
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among  the  ends  of  penal  justice,  it  appears 
farther  to  my  hamble  conception,  that  sup- 
posing, with  the  fiiYOurite  system  of  exotic 
pnnid^ent  in  one  scale,  and  the  discarded 
sjTstem  of  homt  punishment  in  the  other,  the 
balanee  were  to  be  found  to  hang  exactly 
even  (the  weights  from  the  four  other  topics, 
example,  reformation,  incapacitation  for  treslt 
offences,  and  economy,  being  ooDected  and 
thrown  in  on  both  sides)  that  on  that  suppo- 
sition, I  say — and  that  I  hope,  not  a  very  pre- 
sumptuous one — a  few  grains  of  compensation 
might  (forasmuch  as  there  could  be  nothing 
of  the  sort  in  the  opposite  scale)  be  found 
peradventure  to  preponderate. 

This  is  all  I  presume  to  contend  for  under 
this  head :  and  here  ends  all  the  trouble  I 
wish  to  give  your  Lordship,  for  the  piesent- 
at  least,  on  the  subject  of  this  un^hionable 
and  little  regardcdfod  of  penal  justice. 

y.  Fifth  head  of  comparison  between  the 
two  systems:  fifth  and  last  object  or  end 
proper  to  be  kept  in  view  in  a  system  of  penal 
l^sktion :  the  collateral  object  of  fbonomy  : 
economy  in  respect  of  the  aggregate  expense 
of  the  establishments  allotted  to  this  pur- 
pose. 

In  the  28th  Report  of  the  Committee  on 
Finance,  your  Lordship  possesses  a  document 
in  which  this  topic  stands  discussed,  with  that 
comprehensive  and  demonstrative  accuracy 
in  which  the  advocates  of  the  penal  coloni- 
zation system  have  never  ceased  to  behold 
their  sentence.  I  beg  your  Lordship's  par- 
don :  instead  of  advocates,  I  should  rather 
have  said  gupportert ;  for,  to  be  an  advocate 
of  a  system,  a  man  must  have  something  to 
say  for  it,  which  in  the  case  of  a  avpporter  is 
not  necessary.  In  the  present  instance,  in  the 
character  of  advocates,  1  have  always  found 
gentlemen  as  silent  and  modest  as  in  the 
character  of  supporters  they  have  been  found 
powerful — and  by  dint  of  power  firm  and 
strenuous.  In  the  epithet,  the  so  often  quoted 
epithet,  "  improved,**  consists  (as  your  Lord- 
eliip  Mrill  find)  not  only  the  substance,  but 
the  entire  tenor  of  their  argument :  and  on 
what  sort  of  foundation  that  epithet  has  been 
applied  is  a  point  on  which,  by  this  time, 
your  Lordship  is  not  altogether  unprepared 
to  judge.  Including,  as  it  does,  the  whole 
budget  of  their  arguments,  for  all  occasions, 
on  which  the  merits  of  the  fiivourite  esta- 
blishment can  come  in  question,  it  would  be 
injustice  to  refuse  them,  on  any  occasion,  the 
full  benefit  of  it. 

According  to  the  calculations  in  the  above 
Finance  Report — in  New  South  Wales,  the 
average  annual  expense  of  convicts,  per  head, 
varying  according  to  a  variety  of  statements 
and  suppositions,  is  from  £33 : 9 :  5^  to 
£46:7 :9i ;  the  highest  rate  of  expense  the 
most  probable. 
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Annual  expense  per  head  of  convicts  main- 
tained on  the  intended  penitentiary  plan, 
exclusive  of  expense  of  building  and  out- 
fitting once  paid,  as  per  drau)^t  of  con- 
tract,'     £12    0    0 

Expense  of  building  and  outfitting 
for  the  intended  number  of  a  thou- 
sand, as  per  ditto,  £19,000— say 
for  round  numbers  £20,000 :  this 
at  five  per  cent,  makes  to  be 
added  per  head  per  annum,    .      10    0 

Expense  of  land  tor  the  building, 
had  the  spot  at  Battersea  Rise 
been  taken,  that  had  been  appro- 
priated to  the  penitentiary  esta- 
blishment by  a  jury  under  the 
act  of  1779,  £6.600  :t,  or  if  an 
allowance  had  been  made  for  in- 
tervening rise  of  value,  say 
£10,000:  this  at  five  per  cent. 
makes  to  be  further  added  per 
cent,  per  annum,    ....       0  10    0 

Total  expense  per  annum,  £13  10  0 
Say,  accordingly,  rate  of  expense  of  the 
colonial  establishment  to  the  penitentiary 
establishment — in  round  numbers,  from  some- 
what more  than  two  to  one,  to  somewhat 
less  than  four  to  one. 

True  it  is,  that  in  the  course  of  the  seven 
or  eight  years,  during  which  the  pretence 
for  relinquishment  on  the  ground  of  hpse 
of  time,  had  been  manufiM:turing,  the  expense 
of  necessaries  had  received  such  an  increase, 
that,  without  some  such  addition  as  between 
£4  and  £5,the  fiuth  plighted  by  the  acceptance 
of  the  proposal  in  1793,  must  (as  your  Lord- 
ship may  have  observed  from  my  armed,t  and 
therefore  suppressed  memorial  of  April  1800,) 
have  been  violated  in  substance.    True  it  is 

also,  that  by  the  compliment  paid  to in 

the  change  of  the  spot  from  Battersea  Rise 
(the  spot  chosen  by  the  twelve  judges,  tcc, 
and  valued  by  a  jury  under  the  act  of  1779,) 
to  Tothlll-fields,  an  additional  expense  would 
have  been  incurred ;  an  expense,  the  amount 
of  which,  though  not  capable  of  exact  liqui- 
dation, might,  supposing  the  lot  had  been 
completed,  be  set  down  in  round  numbers  at 
another  £10,000 :  so  that,  upon  the  whole, 
the  expense  per  head  per  annum  of  the  pe- 


*  28th  Finance  Report,  p.  71. 

1 34th  Oeo.  in.  c.  84,  §1. 

$  Armed,  L  e.  with  reasons :  tuopreued,  be* 
cause  the  reasons  were  found  troublesome.  The 
distinction  is  one  which  it  was  necessary  to  note  ; 
because,  in  the  miaimed  memorial,  cut  out  to 
pattern,  as  per  order,  and  ddivered  in  instead  of 
the  other,  no  such  tnmbleiome  reasons  might  be 
to  be  found.  The  armed  one  is,  moreover,  the 
one  which,  notwithstanding  aU  suppressions,  hss 
been  in  your  Lordship^s  huids  these  six  months. 
The  humless  one  lies  very  quietly  upon  the 
Treasury  shelves.  The  distmction.  by  no  means 
an  uninstructive  one,  will  be  explained  in  the 
course  of  the  narrative  by  a  variety  of  examples. 
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nitentiary  system,  on  the  supposition  of  the 
thousand  prisoners,  would  have  been  to  be 
raised  from  about  £13  :  lOs.  to  about  £18, 
10s.  But  the  difference,  amounting  to  about 
£5  a- year  per  convict,  belongs  plainly  to  no 
such  account  as  that  of  the  original  and  pro- 
per expense  of  the  penitentiary  system :  it 
may  be  set  down  to  the  account  of  public 

money  wasted — wasted  between and 

by  the  one  of  these and  in- 
corruptible members  of ,  in  spite  of 

the  most  strenuous  remonstrances  on  my 
part,  out  of  compliment  to,  and  for  the  accom- 
modation of  the  other. 

"  But  the  expense,'*  says  somebody,  "  will 
decrease  :  it  was  expected  to  be  great,  till  the 
colony  raised  its  own  provisions;  but  now 
that  period  is  arrived." 

My  Lord,  if  it  were  put  to  me  to  say,  ho- 
nestly and  sincerely,  whether  the  expense  per 
head  were  most  likely  to  increase  or  to  de- 
crease (reckoning  from  the  last  amount  as 
stated  in  the  report  of  the  committee  of  fi- 
nance), I  should  certainly  answer  —  to  de- 
crease, and  that  in  a  considerable  degree : 
though  at  the  sametime,  were  I  to  be  asked 
whether  any  considerable  decrease  would  be 
to  be  depended  upon,  I  could  not  answer 
otherwise  than  in  the  negative. 

On  the  other  side  of  the  question,  there 
are  two  other  points,  to  which  I  could  ven- 
ture to  speak  with  much  greater  confidence. 

One  is,  that  the  rate  of  possible  decrease 
has  its  limits ;  and  those  Umits  such,  that 
there  is  not  any  the  smallest  chance  what- 
ever, that  within  the  compass  of  the  present 
century  the  rate  of  expense  per  head  in  New 
South  Wales  will  be  reduced  to  a  level  with 
the  rate  at  which,  if  the  public  fiuth  had  been 
kept  with  me  at  the  outset,  it  would  have 
stood  under  the  penitentiary  system.  I  might 
perhaps  add — nor  even  to  a  level  with  that 
at  which  it  would  now  stand,  if  so  much 
of  the  public  £uth,  as  at  this  time  can  be  kept 
with  me,  were  now  kept. 

Another  is — that,  long  before  the  rate  of 
expense  per  head,  in  New  South  Wales,  is 
reduced  so  much  as  to  the  level  of  what  it 
would  now  be  under  the  penitentiary  system, 
this  latter  expense  would  be  reduced  to  no- 
thing at  all. 

In  rektion  to  the  first  of  these  two  points 
—  the  probable  amount  of  the  decrease  in 
the  case  of  the  New  South  Wales  system —  if 
Our  expectations  are  governed  by  those  which, 
according  to  the  latest  documents,  were  en- 
tertained by  the  conductors  and  supporters 
of  it,  they  at  least  camiot  complain  much  of 
the  estimate. 

Of  the  expense  of  the  ten  or  eleven  first 
years  of  the  existence  of  this  settlement,  be- 
ing the  period  comprised  in  the  account  signed 
Charles  Long,  1 6th  May  1796,  and  marked 
O  in  the  26th  Finance  Report,  printed  26th 
June  1796,  the  grand  total,  at  that  time 


brought  to  account,  amounted  to  £1,097,000. 
This  total  is  compounded  of  seven  diviidoDBw 
One  of  them  is  intituled,  "  Expenae  of  vic- 
tualling the  convicts  and  the  settlement  firom 
home."  To  this  division  a  note  is  sabjoioed, 
expressive  of  the  expectations  of  the  con- 
ductors and  supporters  of  this  system,  in  re- 
lation to  the  reduction  of  the  expense.  **  It 
is  supposed,"  says  the  note,  "  this  expense, 
compared  with  the  numbers  victualled,  will 
gradually  decrease." 

It  is  to  this  division  (your  Lordship  will 
have  the  goodness  to  observe) — it  is  to  this 
division  that  the  expectations  thus  declared 
confine  themselves :  of  no  other  of  the  seveii 
divisions  is  any  such  expectation  so  mudi  as 
hinted. 
The  sum  expressive  of  the  expense  under  this 

headis      .   ' £186»270 

Lest  anything  should  be  omitted, 
that  can  possibly  help  to  swell 
the  amount  of  the  only  head  upon 
which  any  expectation  of  reduc- 
tion is  so  much  as  professed  to 
be  entertained,  let  it  be  observed, 
that  (according  to  another  state- 
ment in  this  same  account)  had 
the  plan  of  acct>unting,  pursued 
on  and  from  the  fourth  year,  been 
pursued  during  the  three  first, 
this  division  would  have  received 
an  addition,  at  the  expense  of 
the  last  preceding  one,  intituled, 
**  First  establishment  of  settle- 
ment  and  transportation  of  con- 
victs .*"  the  total  of  which,  for  the 
ten  or  eleven  years,  is  .  .  .  264,433 
Say,  then,  instead  of  £186,270— 

and  for  round  numbers,  .  .  200,000 
From  the  grand  total,  amounting  to  1 ,037,230 
Strike  off,  for  the  same  reasons, 

the  odd 37,230 

Remains       1,000,000 

which  gives,  for  the  proportion  of  that  one 
of  the  seven  divisions  on  which  alone  any 
saving  was  so  much  as  expected,  one  fifth 
part  of  the  whole.  The  saving  expected 
(your  Lordship  will  be  pleased  to  olwerve) 
was  not  the  saving  of  but  only  a  saving  apoflt, 
that  branch  of  the  expense :  not  a  saving  of 
the  whole,  but  only  a  saving  of  some  unspe- 
cified and  unspedfiable  part  of  it.  Let  us  be 
more  liberal,  however,  to  honourable  and 
right  honourable  gentlemen,  than  they  would 
venture  to  be  even  to  themselves.  Call  it  m 
saving  of  the  whole.  On  the  other  hand,  let 
us  take,  for  the  probable  continued  amount  of 
the  expense  per  head,  setting  aside  the  de- 
duction, the  then  actual  amount,  as  found  bv 

the  committee, £46    7    0^ 

From  the  amount  so  found,  let 
us,  for  the  sake  of  round 
numbers,  strike  off  the  odd    .    0    2    Oj^ 


Remains £46    5    O 
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Brougbt  forward,    .    £46    5    0 
From  tins  mim  deduct  the  sup^ 

poMd  wTing,  amounting  to    .    9    5    0 

Remains £37    0    0 

In  this  £37,  then,  your  Lordship  sees  that 
quantity  toward  which,  according  to  the 
expectation  of  gentlemen  who  are  urged  by 
every  imaginable  motive  to  put  the  best  face 
possible  upon  their  '<  improved**  colony,  may 
be  considered  as  likely  to  be  making  ap- 
proaches, from  time  to  time,  but  to  which,  even 
according  to  expectations  so  circumstanced, 
it  can  never  be  considered  as  susceptible,  in 
the  nature  of  the  case,  of  ever  bemg  reduced. 
But  in  thM  £37  your  Lordship  sees  a  rate 
of  expense  the  exact  double  of  that  of  the 
penitentiary  establishment,  taken  at  its  latest 
and  artificudly  augmented  nominal  amount, 
£18,  lOs. 

Being  the  amount  to  which 
gentlemen  themselves  had  (as 
already  mentioned)  contrived  to 
swell  it  from  the     ....     £13    0    0 
Which  was  the  original  and  proper  rate.* 
Here,  then,  as  in  a  nut-shell,  your  Lord- 
ship  may  see  the  morality,  the  economy,  and 
the  logic  of  right  honourable  gentlemen — all 
in  their  genuine  colours. 

For  seven  years  together,  by  a  course  of 


*  In  addition  to  this  £46 :  As.,  or  this  £37,  the 
whole  produce  and  value  of  the  whole  labour  ex- 
tracted  or  extraetable  from  the  convicts  (while  in 
their  sute  of  bondage  at  least)  may  be  consi- 
dered as  so  much  thrown  away :  or,  if  not  consi- 
dered as  thrown  away,  then,  whatever  may  be  the 
value  of  it  ought  at  any  rate  to  be  added  to  the 
account  of  expense,  since  that  account  is  lessened 
and  reduced  to  those  sums  respectively  by  the 
amount  of  it.  On  the  panopticon  plan,  one 
fourth  part  of  the  produce  of  each  man*s  labour 
would,  without  any  additional  expense  to  govern- 
ment, have  been  emploved — partly  in  insuring  to 
him  a  maintenance  m  nis  declining  years,  partly 
in  administering  present  comforts  to  himself  and 
family,  where  he  has  one :  the  other  three  fourths 
would  have  been  employed— partly  in  furnishing 
the  capital  necessary  for  the  setting  to  work  such 
convicts  as  should  choose  to  betake  themselves 
to  the  establishment  for  employment,  after  the 
expiration  of  their  respective  tenns ;  (a  good  deal 
of  It  in  the  charges  of  ouildings,  and  other  masses 
of  fixed  and  ouier  capitaly—partly  in  affording 
subsistence  and  recompense  to  the  various  de- 
scriptions of  persons  employed  m,  the  way  of  ma- 
nagement and  superintendence. 

Under  the  head  of  Incapacitation  (viz.  for  fresh 
offences),  I  have  had  occasion  to  point  out  the 
advantages  reaped  in  that  way  from  the  tran- 
quillizing  hand  of  death.  The  same  active  and 
gratuitous  agent,  while  thus  employed  in  the 
police  department  in  cutting  short  the  thread  of 
life,  wiU  nave  been  rendering  proportionate  ser- 
vice in  the  financial  department,  by  a  proportion- 
able abridgment  of  the  thread  of  expense. 

At  the  time  of  the  last  account,  the  actual 
quantum  of  the  expense,  taken  in  its  totals  rose 
no  higher  than  a  million  and  thirty-seven  thou- 
land  pounds,  for  the  eleven  or  twelve  years  at 


management  which  I  may  have  occasion  to 
exhitnt  elsewhere,  they  were  manufacturing 
their  **  lapse  of  time ;"  and  thus  was  formed 
one  of  their  four  grounds  for  the  relinquish- 
ment of  the  incommodious  measure. 

In  a  still  longer  space  of  time  (adding  pre- 
ceding delays)  they  manufactured  a  necessary 
"  increase  of  terms;**  and  this  was  another  of 
their  four  grounds :  and,  in  these  two  har- 
monizing features,  your  Lordship  beholds  the 
morality  of  honourable  and  right  honourable 
gentlemen  delineated  to  the  life. 


that  time  elapsed :  but  unless  gentlemen  choose 
to  take  credit,  as  for  a  service  done  to  his  M^iesty, 
for  the  number  of  his  subjects  thus  got  rid  of,  to 
this  £1,037,000  should  be  added,  upon  a  fair  es- 
thnate,  some  such  matter  as  one,  two,  or  three 
hundred  thousand  pounds  more.  Bad  as  it  is» 
as  a  measure  oipoHce~-JMd  as  it  is  as  ameasure 
of /fiance— it  would  in  both  characters  have  been 
stiU  worse,  had  it  not  been  for  its  efilicacy  in  the 
character  of  a  measure  of  deitruction.  Some 
men,  Ihope,  will  not, even  in  the  secret  of  then 
own  bosoms —no  man,  I  trust,  will  openly,  and 
in  the  face  of  day,  be  bold  enough  to  set  down 
this  destruction  on  the  orq^^  side  of  the  account. 
Not  that  even  this  flantious  profit,  if  It  were  one, 
could  be  justly  placed  to  the  account  of  this  new 
invented  transportation  system :  since,  by  setting 
or  leavinff  men  to  rot  in  gaols  at  home,  the  same, 
or  any  still  more  preventative  and  more  econo- 
mical  degree  of  destruction  might  be  effected  at 
a  small  purt  of  the  expense. 

Notwithstanding  thisincrease  in  the  total  ^tuia- 
tum.,  the  rate  of  expense  per  head  (it  may  be 
observed  on  the  other  hand)  would  in  this  case 
have  been  diminished :  since  those  divisions  of 
the  expense,  which  are  fixed,  and  apply  in  com- 
mon to  the  whole  number  of  persons  maintained 
—  such  as  the  expenses  of  the  several  official  es. 
tablishments — civil,  military,  and  naval— those 
heads  of  expense  having,  by  the  supposition,  a 
greater  number  of  heads  of  persons  to  distribute 
themselves  upon ;  would  fall,  in  so  much  the  less 
magnitude,  upon  each.  The  truth  of  this  obser- 
vation must,  to  a  certain  extent,  be  admitted : 
some  heads  of  expense  there  are,  to  which  the 
survivance  of  the  numan  beings,  who  perished, 
would  not  have  added  any  increase.  The  expense 
of  trantportaiion  is  an  example :  but  in  what 
degree  —  or  indeed  whether  in  any  degree — the 
expense  of  the  several  superintending^  establish- 
ments above  mentioned,  can  with  propriety  be  con- 
sidered, as  being  in  the  same  case,  will  be  matter 
of  great  doubt  Throuffhout,  the  scantiness,  or 
supposed  scantiness,  of  these  several  establish- 
ments, appears  to  have  been  matter  of  general 
complaint :  this  complaint,  well  or  ill-funded, 
has  been  among  the  few  complaints  which  appear 
to  have  met  wim  adequate  attentionhere  at  home, 
and  a  very  considerable  increase  in  the  total  of 
those  estaDlishments  has  been  the  consequence. 
Thus  stands  the  matter,  notwithstanding  the  re- 
duction effected  in  the  population,  by  the  causes 
of  destruction  above  mentioned:  can  it  reasonably 
be  assumed,  that,  if  the  population  had  been  hi 
any  considerable  degree  greater,  the  establish, 
ments  finr  the  management  of  it  would  not  in  the 
same  degree  have  been  increased  ? 

This  topic  is  mentioned  only,  (as  Necker 
would  say)  j»ro  memorid :  to  form  aprecisecalcu- 
lation,  would  require  a  mass  of  labour  and  paper 
disproportionate  to  the  present  purpose. 
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The  genuine  expense  of  the  dig- 
carded  system  was  as     .    .     £13  10    0 
The  expense  to  which  they  had 
contrived  to  swell  it,  for  the 
purpose  of  blasting  it,  was  as  .    18  10    0 
Instead  of  it,  and  in  the  character 
of  a  dechved  ground  for  discard- 
ing it,  though  there  be  no  in- 
eompatibility,  they  keep  up  the 
frvourite  system,  the  expense 
of  which,  by  the  latest  accounts, 

was  as       46    5    0 

And  which  they  themselves  could 
not  pretend  to  say  was  likely 
ever  to  be  reduced  so  low  as  .  37  0  0 
And  here  your  Lordship  has  another  sample, 
of  that  congenial  cast  of  eanunmf^  for  which 
the  public  is  indebted  to  the  contrivers  of 
the  never-to-be-forgotten  Poor  Bill, 

It  is  to  save  the  public  from  being  bur- 
thened  by  that "  increase  of  terms,"  to  which, 
not  altogether  without  reason,  the^  apply  the 
attribute  **  great" — ^to  save  his  Majesty's  sub- 
jects from  paying  £18 :  lOs.  that  they  saddle 
the  present  generation  with  £46 :  5s. — ^leaving 
to  some  future  generation  its  chance  for  see- 
ing the  expense  reduced  to  a  sum  between 
that  and  the  £37. 

And  here,  in  conclusion,  your  Lordship 
sees  a  sample  of  that  logic  which  has  led  to 
such  econamjf,  and  proved  such  morality  to 
be  conducive  to  true  interest,  and  compatible 
with  lasting  fame. 

Your  Lordship  (I  hope)  has  not  forgotten, 
that,  in  relation  to  every  one  of  those  points 
which  either  have  been,  or  ought  to  have  been 
its  </irecf  objects — example — reformation — 
incapacitation  in  regard  to  ulterior  offences — 
compensation  for  the  mischief  by  past  offences 
— the  establishment  has  been  (according  to 
the  nature  of  each  object)  as  completely  un- 
condudve,  or  as  strenuously  repugnant,  as  it 
is  possible  for  an  institution  to  be :  and  it  is  for 
80  pre-eminent  a  degree  of  unfitness  with  re- 
ference to  all  these  its  direct  ends,  that  a 
compensation  was  to  be  looked  for  on  the 
collateral  ground  of  econonty ;  —  economy, 
the  only  ground  so  much  as  hinted  at — the 
strong  and  &vourite  ground  of  right  honour- 
able gentlemen: — the  only  one  of  the  five 
objects  so  often  mentioned  that  appears  ever 
to  have  had  any  pretensions  to  the  honour  of 
their  notice :  for,  as  to  the  confining  the  mis- 
chievous activity  of  convicts  —  confining  it. 


by  lawless  force,  to  the  spot  firom  which  the 
law,  had  its  force  been  equal  to  that  of  right 
honourable  gentlemen,  would  have  set  tlwrn 
fi«e  -—  confining  it  to  a  part  of  his  Blajesty's 
dominions,  and  thereby  preventing  it  firom 
displaying  itself  in  any  pert  except  that  one 
— as  to  this  point,  I  have  alreadv  had  occa- 
sion to  observe,  that  change  of  place  and  oa- 
mhilation  are  not  the  same  operation  to  an 
ordinary  understanding,  whatever  tJiey  may 
be  to  extraordinary  ones. 

**  In  arithmetic,**  (says  Mr.  Rose  most  tru- 
ly*) "  there  is  no  eloquence  to  persuade,  no 
partiality  to  mislead.  In  its  calculations, 
therefore,"  (I  keep  on  saying  with  the  right 
honourable  gentlemen  at  my  respectfiil  dis- 
tance,) **  if  the  reader  will  have  the  patience 
to  peruse  them,  plainly  and  fiurly,  as  they  are 
given  in  the  preceding  pages,  he  cannot  be  at 
a  loss  for  his  decision.  To  them  the  writer, 
of  these  sheets,"  (I  still  keep  up  with  him,) 
"  can  with  confidence  appeal.  The  sutrject,** 
he  continues  and  concludes,  does  not  "  admit 
of  favour,  but  it  cannot  ftil  to  obtain  justice." 
There— there,  alas  1 -.he  distances  me.  The 
subject — the  subject  in  which  /  was  ood- 
cemed — did  admit  of  favour^  and  therelbre 
it  could  not  obtain  justice. 

So  much  for  the  contingent  deGrease  upon 
the  expense  of  the  &vourite  establishment. 
Tour  Lordship  ma^  now  compare  it  with  the 
decrease  already  hmted  at,  in  the  case  of  its 
devoted  rival.  Of  this  expense,  the  conti- 
nuance being  limited  to  that  of  the  longest  of 
two  lives,  one  of  them  a  very  insignificant 
and  useless  one,  was  in  June  1798,  in  a  valua- 
tion printed  in  the  28th  report  of  the  finance 
committee,  estimated  at  from  about  12|  to 
about  13}  years  ;t  and,  in  the  course  of  the 
four  yean  and  more,  which  gentlemen  have 
since  contrived  to  ftiake  elapse,  those  two 
lives  (it  will  be  comprehended  without  much 
difficulty)  have  not,  under  the  care  thus  taken 
of  them,  increased  much  in  value. 

Thus  much,  on  the  supposition  of  a  redno- 
tion  under  one  of  the  seven  heads  of  expense. 
Against  this  will  be  to  be  set  the  contingency 
of  an  increase  f  under  two  other  of  these  heads : 
a  contingency  which  does  not  present  itself 
as  altogether  an  improbable  one :  I  mean  those 
of  the  military  and  naval  establishments ;  to 
say  nothing  of  the  dml^  which  is  so  much  in- 
ferior to  the  least  of  them.^ 


•  On  the  Civil  List  1802,  p.  99.  f  Appendix  H.  pi  81. 

X  Comparative  State  of  the  three  Establishments,  Civil,  Military,  and  Naval,  in  difieient  yean, 
as  per  28th  Report  of  the  Committee  of  Finance,  a  25,  and  Appendix  O  to  da  a  121. 

1789.  1797. 

Civn,  App.  O.  p.  121.  .    .  £2,877  10    0   .    .  £6,623  10    0 
MiUtary  App.  O.  p.  121,    .   6,847    1  10 .    .     16,906    4    2^ 


Naval,  p.  25, 


£9,724  11  10 
10,010    0    0 


£22,429  14 
ft     10,010    0 


I* 


£32,439  14    2| 
s  Average  of  the  whole  eleven  or  twelve  years :  the  separate  amountof  the  respective  years  being, 
in  the  case  of  the  naval  establishment,  unascertainable. 
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Your  Lordsbip  bag  not  hSled  to  notice  In 
its  place  the  lady's  letter.  The  initial  and 
principal  part  of  it  brings  upon  the  carpet  this 
same  topic  (and  sure  enough,  my  Lord,  it  is 
not  from  that  source  alone  that  your  Lord- 
ahip  has  heard  of  it,)  the  two  sorts  of  things 
mt  present  needful  to  the  **  improved"  colony 
— more  vessels  and  more  troops.  The  pas- 
sage is  in  these  words :  — 

"  Port  Jackaan,  7th  October  1800. 

*'  H.  M.  Ship  Buffalo,  returning  to  Europe, 
gives  me  an  opportunity  of  writing  to  you, 
and  of  mentioning  the  uncomfortable  state  of 
anxiety  we  are  kept  in  J>y  the  late  importa- 
tion of  United  Irishmen.  For  these  last  six 
months  we  have  been  under  some  apprehen- 
sions :  but ,  disbelieving  their  intentions, 

took  no  steps  to  prevent  their  designs, 

until  last  Sunday  week,  which  was  the  day 
fixed  for  the  destruction  of  the  military  and 
principal  fiunilies  at  Paramatta ;  a  consider, 
able  settlement  fifteen  miles  fix)m  this.  The 
alarm  being  general,  prevented  their  meet- 
ing :  but  above  thirty  of  the  ringleaders  were 
apprehended  and  examined,  when  the  greatest 
part  confessed  the  horrid  plot.  Most  of  the 
passengers  in  the  Bufialo  treat  this  business 
as  ridiculous :  but  this  is  probably  because 
they  are  not  likely  now  to  partake  of  our 
danger,  or  from  their  not  knowing  the  dread- 
ful enormities  already  committed  by  these 
people  in  their  own  country.  Our  military 
force  is  very  little  in  comparison  of  the  num- 
bers of  Irish  now  in  the  colony,  and  that  little 
much  dirided :  the  Buffido^s  sailing  leaves  us 
without  any  naval  protection  whatever.  Much 
trouble  may  befal  us  before  any  succours  can 
arrive,  even  after  our  critical  situation  is 
known;  and  we  have  every  reason  to  believe 
that  other  ships,  with  the  same  description 
of  people,  are  now  on  their  voyage  to  this 
place.** 

That  these  apprehensions,  though  expressed 
by  a  female  pen,  were  neither  unfounded  nor 
exaggerated,  appears  pretty  well  established 
by  posterior  accounts.  For  these,  indeed,  I 
have  no  other  warrant  than  that  of  the  news- 
papers horn  which  they  are  copied.  All  the 
knowledge  I  have  of  them  is  of  the  nega- 
tive kind,  viz.  that  I  know  nothing  what- 
ever, either  of  the  authors  of  the  respective 
artides  of  intelligence,  or  of  the  manner  in 
which  they  found  their  way  to  the  respective 
prints.  But  even  this  negative  knowledge  is 
not  altogether  without  its  use  and  application, 
since  the  result  of  it  is,  that  the  contents 
cannot  have  received  any  undue  tincture  from 
any  motives  by  which  the  present  represen- 
tation may  be  supposed  to  have  been  tinged.* 


•Porcupine.  lOth  June  1801.-.*' A  letter 
ttaok  Botany  Bay,  dated  the  7th  October,  con- 
tains  the  following  intelligenoe  t—''  A  very  un. 
I  cireomstance  had  like  to  have  occurred 
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"  But  New  South  Wales,"  (it  may  still  be 
said,)  "  New  South  Wales,  besides  being  an 


here  lately.  The  Irish  rebels,  who  were  lately 
transported  into  this  country,  have  imported  with 
them  their  dangerous  prinaples,  rather  increased 
than  subdued  by  their  remoyal  from  their  native 
country.  They  began  by  circulating  their  doc- 
trine  among  the  convicts,  and  a  conspiracy  had 
scarcely  been  formed  before  it  was  happily  dis. 
oovered.  They  had  conducted  their  scheme  with 
great  art  and  secresy,  to  which  they  were  gene- 
rally sworn,  and  offensive  weapons  were  made, 
even  from  the  tools  of  agriculture,  for  carrying 
thefar  Duipoae  into  execution.  In  no  part  or  the 
British  dominions  ufMm  any  occasion,  could  the 
troops  and  principal  inhabitants  show  more  smI 
and  alacrity  in  coming  forward  in  support  of  the 
government*  ** 

Such  is  the  account  given  hi  the  above  paper, 
of  an  afiair  which  appears  to  have  been  the  same 
as  that  spoken  of  in  the  lady*s  letter. 

The  account  given  of  the  same  afiair,  in  the 
continuationof  (Siptain  (nowIiieutenant.cQlond) 
CoUins*  history,  is  as  follows,  page  S06 :— '« The 
Bufialo  sailed  for  England  on  the21st  of  October, 
and  as  the  Qovemor  had  intended  to  touch  ana 
land  at  Norfolk  Island,  for  the  purpose  of  learn- 
ing, from  his  own  observation,  something  of  the 
state  of  that  settlement,  some  few  of  the  Irish 
prisoners^  who  were  suspected  of  laying  plans  of 
insurrection  and  massacre,  were  taken  in  the 
Buffalo,  and  Unded  there.^* 

The  prisoners  in  question  appear  to  have  been 
of  the  numberof  those  who  had  been  taken  up  (as 
the  historian  informs  us),  and  examined  on  the 
suspicion  of  a  plot  of  this  kind,  so  long  before  as 
inthebcMrinningofthejirecedingmonth.  II.  Col- 
lins, p.  SSte.  Marks  of  falsehood  (it  is  to  be  oh- 
served)  appear  on  the  face  of  the  confessions  as 
reported :  butan  interpretation  thatsuggests  itself 


is— that  though  the  plot,  as  pretendeuto  be  con- 
fessed, was  false,  theobjectof  the  falsehood  was  to 
conceal  a  true  one.  That  the  belief  of  a  true  plot 
at  the  bottom  of  the  whole,  was  generally  enter- 
tained, appears  by  the  exertions  made,  under  die 
authority  of  the  governor,  to  guard  against  the 
apprehended  mischief,  by  so  strong  a  remedy  as 
the  formation  of  volunteer  astociationi :  ^^  two 
volunteer  associations  of  fifly  men  each,**  out  of 
such  materials  as  *^  the  most  respectable  inhkbi- 
uuits**  in  a  colony  so  composed.  The  declared 
object  was  ^  the  increasing  the  armed  force  of 
the  colony.**  If  in  the  amount  of  the  regular 
force  the  deficiency  had  not,  in  the  judgment  of 
the  ffoveming  part  of  the  colony,  been  a  very  de- 
cided one,  it  may  be  imagined  whether  any  such 
auxiliaries  would,  in  any  such  number,  have  been 
called  in  to  supply  it. 

BelTt  Weekly  Meuenger^  Zd  January  1802. 
— *'*'  In  consequence  of  a  number  of  Irish  rebels 
havine  been  transported  and  sent  to  Botany  Bay, 
and  there  attemptmg  to  subvert  the  government 
by  various  acta  of  duorder  and  tumult,  that  co- 
lony became  in  a  state  of  insurrection ;  and  at 
Norfolk  Island  they  would  have  succeeded,  but 
for  the  manly  and  spirited  conduct  of  Governor 
King  and  Lieutenant-governor  Patterson,  who 
caused  the  principal  ringleaders  to  be  secured, 
some  of  whom  were  executed.  The  spirit  of  in- 
surrection was  in  some  degree  revived  by  the 
arrival  of  the  Lady  Anne  transport  in  March 
last,  bringing  with  ner  one  hundred  and  fifty  of 
the  vilest  miscreants  of  all  descriptions,  oonricted 
of  the  worst  of  crimes,  such  as  murder,  &€.,  &c. ; 
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establishment  for  the  maintenaDoe,  employ- 
ment, and  reformation  of  convicts,  is  moreover 
a  colony :  and,  as  colonies  in  general  are  admit- 
ted to  be  valuable  possessions,  so  must  this 
too ;  since  this,  whatever  becomes  of  it  in  any 
other  character,  remains  at  any  rate  a  colony/' 

My  Lord — to  confess  the  truth,  I  never 
could  bring  myself  to  see  any  real  advantage 
derived  by  the  mother  country,  from  anything 
that  ever  bore  the  name  of  a  Colony.  It  does 
not  appear  to  me,  that  any  instance  ever  did 
exist,  in  which  any  expense  bestowed  by  go- 
vernment in  the  pUnting  or  conquering  of  a 
colony  was  really  repaid.  The  goods  produced 
by  the  inhabitants  of  such  new  colony  cannot 
be  had  by  the  inhabitants  of  the  mother 
country,  without  being  paid  for :  and  from 
other  countries,  or  the  mother  country  itself, 
goods  to  equal  value  may,  mthout  any  such 
additional  expense,  as  that  of  founding,  main- 
taining, and  protecting  a  colony,  be  had  upon 
the  same  terms. 

By  accident,  and  for  a  time,  there  may  in- 
deed be,  in  the  rate  of  profit  obtained  in  deal- 
ing with  the  inhabitants  of  the  new  colony, 
a  superiority  with  reference  to  the  rate  of 
profit  obtained  in  dealing  with  other  inhabi- 
tants of  the  mother  country,  or  with  the  in- 
habitants of  other  states  that  arc  at  the  whole 
expense  of  their  own  maintenance ;  but  such 
superiority  is  either  not  regarded  as  worth 
thinking  about,  or  else  tacitly  assumed,  and 
ft  any  rate,  never  so  much  as  attempted 
to  be  proved :  while,  on  the  other  hand,  an 
inferiority  is  at  least  as  probable.*   The  sup- 


but  by  a  timely  check  it  was  soon  overturned. 
We  are  happy  to  announce,  that  the  military 
force  there  behaved  throughout  with  much  com- 
mendable firmness  and  spirit;  though  at  the  same 
time  we  lament  that  the  present  force  seems  by 
no  means  adequate  to  so  dangerous  and  arduous 
an  undertaking." 

In  the  newspaper,  as  above,  the  time  of  the 
occurrence  is  not  mentioned.  In  Lieutenant- 
colonel  OoUins'  Continuation,  no  further  mention 
is  made  of  it,  than  what  is  contained  in  the  fol- 
lowing short  paragraph,  page  333 : — ^'  At  Nor- 
folk Mland,  It  was  fortunately  discovered,  that, 
on  the  14th  of  December  1800,  a  plot  had  been 
formed  by  some  of  the  convicts  to  murder  the 
ofiicers,  and  getting  possession  of  the  island,  to 
liberate  themselves.  Two  of  the  ringleaoers 
were  immediately  executed.*'  So  far  the  histo- 
rian :  another  drcumstance,  from  which  it  may 
be  judged  whether  the  alleged  plot,  examined 
into  but  two  months  before,  was  altogether  an 
imaginaiy  one. 

*  In  a  report  made  by  ^e  committee  of  his 
Mejestv*8  Privy  Council  m  1789  (a  rraort  which, 
it  may  be  presumed,  did  not  meet  with  much  dis- 
agreement on  the  part  of  either  the  fint  Lord  or 
the  Secretary  of  the  Treasury) — in  this  report, 
as  quoted  by  the  late  Mr.  Bryan  Edwards,  in  his 
History  of  the  West  Indies,*  the  value  of  British 
capital  in  these  eolonies  is  estimated  all  together 
at  £70,000,000.  At  the  same  time,  the  *•*  Mercan. 

•  IL  Edwards,  p.  381, 990,  b.  iv.  dL  iiL 


position  universally  entertained — the  suppo- 
sition all  along,  though  tacitly,  assumed — . 
the  supposition  on  which  statesmen  speak  and 
governments  act,  is — ^that  the  goods  of  the 
inhabitants  of  the  colony — the  productions  of  | 
the  colony — are  obtained  for  nothing : — that 
the  capitd  employed  in  carrying  on  the  trade  I 
with  the  colony  would  not  have  yielded  any-  | 
thing — would  neither  have  yielded  the  ordi- 
nary rate  of  profit,  nor  any  rate  of  profit  at 
all,  had  it  been  employed  elsewhere — had  it 
been  employed  in  any  other  branch  of  pro- 
ductive industry.  On  this  supposition,  the 
whole  amount  of  the  annually  imported  pro- 
duce of  the  colony,  figures  annually  on  the 
side  of  national  profit,  without  any  per  con- 
trd  on  the  other  side:  or  rather  (what  is  still 
worse,  and,  if  it  were  not  so  universal,  more 
flagrantly  absurd,)  the  export,  by  the  sacrifice 
of  which  this  import  is  obtained,  is  also  oon* 
sidered  as  national  profit :  the  loss,  not  only 
not  deducted  from  the  profit,  but  added  to  it. 

Thus  then  stands  the  real  account  of  profit 
and  loss,  in  respect  of  colonies  in  general : — 
Colonies  in  general  yield  no  advantage  to  the 
mother  country,  because  their  produce  is  ne- 
ver obtained  without  an  equivalent  sacrifice, 
for  which  equal  value  might  have  been  ob- 
tained elsewhere.  The  particular  colony  here 
in  question  yields  no  advantage  to  the  mo- 
ther country,  and  for  a  reason  still  more  sim- 
ple— because  it  yields  no  produce. 

The  distinction  is  an  essential  one :  I  tmst 
to  your  Lordship's  candour  for  the  keeping  it 
in  broad  day-light.  The  proposition  relative 
to  the  unprofitableness  of  colonies  ta  general 
is  one  thing :  the  proposition  relative  to  the 
particular  unprofitableness  of  thb  particular 
colony,  is  quite  a  difierent  thing.     The  first 


tile  value  of  the  capital  per  annum,"  (by  which, 
I  take  for  granted,  he  means  the  annual  value  of 
the  produce  raised  by  the  emplojrment  of  that 
capital)  is  estimated  at  no  more  than  £7*000,000. 
Tliis  according  to  Mr.  Edwards'  estimate;  in 
which,  if  I  understand  the  plan  of  valuation  right, 
the  rate  assi^ed  is  rather  higher  than  in  that  of 
their  Lordships.  Upon  70  millions,  7  milliooa 
is  10  per  cent.  In  Mr.  Pitt's  and  Mr.  Rose's 
estimate,  made  for  the  purpose  of  the  income- 
tax,  15  per  cent,  is  reckoned  upon  as  the  ordhaary 
rate  of  profit  upon  mercantile  capital,  employed 
in  the  home  trade  :^  an  estimate  which,  in  the 
main,  appears  to  be  agreed  to  and  confirmed  by 
Dr.  Beeke.e  it  would  be  a  problem  worthy  the 
ingenuity  of  those  right  honourable  gentlemen, 
to  show  us  by  what  process  ^*  indemnity  for  the 
oast  and  security  for  the  Juture**  are  to  be 
bestowed  upon  this  or  any  other  country,  by  cn« 
gaging  its  capitalists  to  employ  their  capital  in 
a  branch  that  produces  no  more  than  10  per  cent, 
in  preference  to  so  many  other  branches  that  pro* 
duce  15  per  cent 

^  Rose,  Brief  Examination,  &c.,  7th  Edit. 
1799,  App.  No.  7. 
e  On  the  Income  Tax,  2d  Edit  1800,  p.  181. 
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may  be  consigned  to  the  chapter  of  romance, 
by  the  admirers  of  arithmetic  and  it»  calcula' 
tiona :  the  other  will  remain  as  firm,  as  im- 
pregnable, as  ever.  The  former  gentlemen 
may  amuse  themselves  with,  and  welcome — 
a  good  round  House»of- Commons  laugh  will 
dispose  of  it — the  other  will  not  quite  so 
easily  be  got  rid  off.  Ex  nikilo  nihil  Jit,  is  a 
maxim,  which,  by  its  antiquity,  may  at  least 
be  protected  from  the  reproach  of  innovation. 
Prom  a  colony  in  which  no  import-worthy 
produce  can  be  raised,  no  import-worthy 
produce  therein  raised  can  be  imported. 

A  trade,  indeed,  and  a  trade  with  foreign 
countries,  has  all  along  been  carried  on  in  New 
South  Wales  by  the  inhabitants  of  New  South 
Wales.  A  trade  ?  Yes,  but  of  what  sort  ? — a 
trade  consisting  of  buying  without  selling. 
The  articles  purchased  have  been  such  of  the 
necessaries  and  comforts  of  life,  as  the  in- 
habitants, receiving  pay  immediately  or  me- 
diately from  the  government  of  the  mother 
country,  have  been  willing  to  purchase,  at  the 
expense  of  the  whole,  or  a  corresponding  por- 
tion of  such  their  pay.  The  artides  sacrificed 
have  consisted,  exclusively,  of  the  money  of 
which  that  pay  has  been  composed  :  a  trade 
which,  with  reference  to  any  profit  considered 
as  receivable  by  the  inhabitants  of  the  mother 
country,  consists  in  giving  to  the  people  of 
other  countries  for  nothing,  and  in  the  shape 
of  hard  money,  so  much  wealth  raised  on  those 
same  inhabitants  of  the  mother  country  by 
taxes; — a  trade  which  consists  in  paying  tri- 
bute, tribute  without  return,  to  foreign  coun- 
tries. The  people  at  large,  on  whom  the  mo- 
ney is  levied,  to  be  distributed,  in  the  shape 
of  pay,  among  the  functionaries  of  government 
in  New  South  Wales,  get  nothing  at  all  for 
their  money:  the  functionaries  themselves 
get  very  little  for  it,  since  the  goods  they 
have  purchased  with  it  have  always  been  sold 
to  {hem at  most  enormous  prices :  prices  some 
number  of  times  perhaps  as  great,  as  they 
would  have  got  the  same  articles  for  had  they 
staid  at  home.* 


Such  has  been  the  nature  of  the  trade  hi- 
therto :  and,  if  there  be  any  prospect  that 


•  II.  Collins,  pa^e  202,  March  1799.—*'  The 
settlement  was  at  this  time  much  in  want  of  many 
necessaries  of  life ;  and  when  these  were  brought 
by  specubtors  and  traders,  who  occasionally 
touched  there,  they  demanded  more  than  fiOO 
per  cent  above  what  the  same  articles  would 
nave  been  sent  out  for  from  England,  with  every 
addition  of  freight,  insurance,**  &c 

Ibid,  page  280,  dd  January  1800 — "  Having 
touched  at  Rio  de  Janeiro,  (the  Mercinry)  had 
brought  many  articles  for  wJe,  as  well  from  that 
port  as  from  Encland,  most  of  which  were  much 
wanted  by  the  inhabitants :  but  the  prices  re- 
quired  for  them  were  such  as  to  drain  the  colony 
of  every  shilling  that  could  be  got  together." 
To  sucn  a  degree  had  this  exhaustion  been  car- 
ried, that,  if  I  apprehend  the  passage  right,  a 
species  of  paper  money,  and  that  issued  bj  go- 
vernment ityelf,  had  been  then  already,  and  if  so, 
probably  continues  to  be,  current  in  New  South 


Wales.  The  Governor,  not  being  supplied  from 
government  at  home  with  money  in  sufficient 
Quantity  for  the  purchase  of  that  proportion  of 
ine  stock  of  public  subsistence  which  was  to  be 
obtained  by  purchase  from  such  of  the  inhabi- 
tants by  whom  it  had  been  produced,  found  him- 
self  under  the  necessity  of  coining  this  fictitious 
species  of  money,  imposing  thereby,  on  govern^ 
ment  at  home,  a  quantity  o(  debt  to  the  amount 
of  it 

Ibid,  page  268 ^^  The  difficulties  which  were 

still  placed  in  the  way  of  the  commissary  in  pre- 
paring his  accounts  to  be  sent  home,  through  the 
settlers  and  other  persons  who  had  not  come  for- 
ward, as  they  were  sometime  since  directed,  to 
sign  the  rec^utute  vouchers  for  thesums  paid  them 
for  the  grain  or  pork  which  they  had  delivered 
at  the  public  stores,  [these  difficulties  still  conti- 
nuing unremoved]  the  commissary  was  directed 
not  to  make  immediate  payment  m  future,  but 
to  issue  the  govemment^notes  Quarterly  only, 
when  every  person  concerned  would  be  obliged  to 
attend,  and  give  the  proper  receipts  for  such  sums 
as  m^ht  be  there  paid  them.  This  was  a  most 
useful  regulation,  and  had  been  long  wanted.** 
TJte  government  notes:  an  expression  which 
seems  to  imply  that  the  issuing  of^such  notes  had 
then  alroidy  been  in  habitualuse. 

This  was  in  August  1799 :  four  or  five  months 
before  the  time  of  the  complaint  made,  as  above, 
of  the  disappearance  of  hard  money. 

Down  to  the  last  moment,  the  supposition 
which  the  historian  proceeds  upon  is — that  what- 
ever hard,  money  ever  finds  its  way  into  the  co^ 
lony  in  any  shape,  though  it  be  but  in  half-pence, 
will  (unless  preventive  measures,  such  as  he  sug- 
gests, be  employed)  find  itself  under  a  perpetual 
impossibility  of  stayinji^  there.  These  remedies 
are — such  as  unexperienced  good  sense  would 
naturally  suggest — but  of  the  complete  and  ra- 
dical inefficacy  of  which,  history,  and  the  reflec- 
tions which  nave  grounded  themselves  on  that 
history,  might  have  completely  satisfied  him. 
Though  every  shillinK  had  been  called  half  a 
crown,  no  American  who  received  it  to  take  with 
him  to  America,  would  have  given  so  much  as 
thirteen  pence  for  it 

Ibid,  page  271,  Norcemhcr  1799.—"  Informa- 
tion  was  at  this  time  received,  that  copper  coinage 
to  the  amount  of  £660  was  in  the  Porpoise,  whose 
arrival  might  be  daily  looked  for.  The  circu- 
lation of  this  money  would  be  attended  with  the 
most  comfortable  accommodation  to  the  people 
in  their  various  dealings  with  each  other ;  and  it 
might  be  so  marked  as  to  prevent  any  inducement 
to  take  it  out  of  the  colony.  If  it  should  ever  be 
found  convenient  by  government  to  order  a  silver 
coinage  for  the  use  of  the  settlement,  if  it  were 
fixed  at  not  more  than  half  or  two  thirds  of  tlie 
intrinsic  value  of  what  it  might  pass  for,  so  as  to 
render  the  loss  considerable  to  any  one  attempt- 
ing  to  carry  it  away,  it  would  be  fdt  as  a  consi- 
derable advantage,  and  would  efTectually  prevent 
the  forgeries  to  which  a  paper  currency  was  li- 
able." 

By  this  same  passage,  the  existence  of  a  paper 
currency,  though  not  directly  suted,  appears^ 
however,  to  be  pretty  effectually  confirmeo. 

In  addition  to  the  other  imported  blessings  — 
idle  hulks  and  equally  idle  gaols  —  the  founda- 
tion of  a  sort  of  national  debt  appears  thus  to  be 
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the  nature  of  that  trade  should  undergo  a 
change  in  any  degree  or  in  any  reaped  more 


laying, 
ocuony. 


if  not  already  laid,  in  the  '*  improved^ 

The  particular  veaad  to  which  the  exhauation 
is  aacribed,  waa  (it  may  perhiups  be  observed)  not 
a  foreign  but  a  British  one.  But  the  cause  wnidi 
gave  birth  to  the  firat  manifeaution  of  the  effisct, 
would  naturally  be  the  cauae  to  which,  in  a  aim- 
pie  and  ordinary  mode  of  atatement,  the  effect  it- 
aelf,  the  whole  efiect,  without  distinction  of  parts 
and  degrees,  would  be  ascribed*  By  the  table 
of  ship  arrivals  given  by  our  historian,  among 
eighteen  veaaeb  that,  in  the  oouree  of  the  seven 
or  eight  yeara,  from  November  1792  to  February 
1800,  amved  in  New  South  Waka  with  caigoea 
of  gOModa  for  aale,  it  appeara  that  ein^t  were  nom 
hia  Majesty's  dominions  (Indian  possessions  in- 
duded ;)  the  otherten  from  various  foreign  states. 

It  is  m  deference  to  the  more  obvious,  and 
what,  I  believe,  are  the  more  common  opinions, 
that  a  distinction  between  a  trade  of  tnis  sort, 
carried  on  with  foreign  ships  and  territories,  ana 
a  trade  of  the  same  sort,  carried  on  with  British 
diips  and  territories,  is  thus  noted.  The  more 
doselyit  is  examined  into,  the  more  immaterial 
will  this  distinction.  I  believe,  be  found  to  be. 
What  is  gained  in  this  way  upon  his  M^esty's 
sttlueetB  resident  in  New  South  Wales^  by  nis 
Migesty*s  subjeeta  reaident  in  Old  Britam,  ope- 
ntea  in  no  greater  d^ree  in  diminution  of  taxes 
(taxes  raiacd  upon  hia  Migesty's  subjects  tesi- 
aent  in  Old  Britain,)  than  if  it  had  been  gained 
by  thoae  aame  aubjeeta  of  hia  Al^jeaty  in  other 
ways,  or  gained  by  foreigners.  The  real  mischief 
i8-.aiat  wealth  in  any  shape— in  that  of  money, 
as  wdl  aa  in  any  other,  and  not  more  than  m 
any  other  that  wealth  in  any  ahape,  raised  with. 
out  equivalent,  and  therefore  in  the  way  of  com- 
pulsion, by  uxes,  should  be  parted  with  for  such 
a  fragment  of  an  eonivalent — should,  aa  to  ao 
large  a  proportion  or  it.  be  parted  with,  without 
equivMit—by  thoae  whose  mesns  of  subsistence 
are  composed  of  it,  and  limited  in  their  amount 
by  the  value  of  the  gooda  obtained  in  exchange 
for  it.  They  are  thua  loaded  with  a  continual 
tax,  to  the  amount  of  the  difference  between  the 
price  they  are  thua  obliged  to  sive  in  the  im- 
proved  colony,  and  the  price  for  which  they 
might  have  provided  themaelves  with  the  same 
artidea  had  they  ataid  at  home. 

In  proposing  what  presents  itself  to  him  in  the 
character  of  a  remedy,  the  worthy  ma^iatrate  doea 
not  consider  that  the  evil,  such  aa  it  is,  is  rooted 
m  the  very  nature  of  the  ocdony,  and  bids  de- 
fiance,  not  only  to  the  remedy  proposed,  but  to 
every  other.  For  many  articles  which  the  colony 
does  not  produce,  a  demand— acontinual  demand 
exists  in  the  colony: — and  that  demand  is  (in  the 
language  of  Adam  Smith)  an  ^ffkdual  demand : 
since,  ror  a  certain  portion  of  what  thev  would 
wish  to  have,  men  nave  that  which  will  be  ac- 
cepted of  by  the  proprietors  as  an  equivalent, 
via.  hard  money.  If  the  country  produced  aoy. 
thing  that  would  be  worth  sendins  to  other  coun- 
tries, that  would  be  better  worth  sending  than 
money — so  much  as  itproduced  in  this  shape,  so 
much  would  be  so  disposed  of,  and  the  equiva- 
lent  in  money  saved.  But  the  countnr  does  mot 
aflbrd  any  such  internal  produce.  Whatever  it 
does  pvoduce  is  consumed  by  the  inhabitants, 
affordmg  than  a  part,  and  but  a  part,  of  their 
Part  of  it  is,  witboat  changing 


advantageous  to  the  mother  country,  it  will 
rest  with  those  to  whom  such  prospect  hai 
manifested  itself,  to  point  it  out. 

Of  real  advantages,  if  the  case  aflbrded 
any,  experience^  with  reflection  grounded  on 
it,  might  furnish  ont  the  Ust :  for  ideal  ones, 
omatox,  wherever  it  may  be  to  be  found,  is 
die  sole  resource. 

In  a  passage  that  has  already  been  aub- 
mitted  to  your  Lordship's  notice,  the  late 
Judge  Advocate  of  the  colony,  taking  upon 
himself  the  task  of  advocate  in  another  sense, 
and  calling  over  the  muster  roll  of  the  ad- 
vantagea  supposed  to  result  from  the  esta- 
blishment, gives  the  precedence  to  those,  to 
which,  had  they  any  real  exiatence,  the  pre- 
cedence would  unquestionably  be  due:  I 
mean  thoae  which  consist  in  its  supposed  sub- 
servience to  the  ends  of  penal  justice :  of 
which  supposed  subservience  I  have  already 
had  occasion  to  submit  to  your  Lordship  a 
somewhat  different  estimate.  Of  any  of  the 
advuitages  commonly  looked  for  in  colonies 
^advantages  derived  from  population,  pro- 
duce, or  trade,)  I  find  no  specific  mention. 
Two  other  supposed  advantages  are,  how- 
ever, added,  the  account  of  which,  that  no 
injustice  may  unawares  be  done  to  it,  is  here 
given  in  the  respectable  author's  own  words. 
The  passage  has  been  already  quoted.  "  Va- 
luable nursery  to  our  East-India  poeseasiona 
for  soldiers :  valuable  nursery  to  our  East 
India  possessions  for  seamen,**  Nothing,  in- 
deed, of  all  this  does  the  learned  Advocate 
state  it  as  having  yet  proved :  but  all  this 
he  supposes  that  one  day  or  other  '*  it  sMy 
jprooe."' 

As  to  soldiers,  in  as  fiir  as  it  lies  within 
the  bounds  of  physical  possibility,  that  sol- 
diers stationed  in  New  South  Wales  may  be 
sent  from  thence  to  the  East  Indies,  in  ao 
&r  may  New  South  Wales  be  considered  aa 
capable  of  serving  as  a  nursery  for  soldiera, 
with  reference  to  the  East  Indies.  But,  for- 
asmuch  as  the  nearest  port  in  New  South 
Wales  is  fiuther  from  the  mother  country 
than  the  fiirthest  port  in  the  Eaat  indies  ia^ 
fiuther  in  point  of  time,  by  a  third  or  so  of 
the  way — and  forasroudi  as  it  is  not  New 
South  Wales  that  is  in  the  way  to  the  East 
Indies,  but  the  East  Indies  that  are  in  the 


hands,  consumed  b^  the  persons  by  whom  it  ia 
produced :  the  remainder  changes  hands,  and  ia 
purchased  —  either  by  the  Qovemor  there,  in 
exchange  for  the  hard  money  he  receives  from 
England,  or  by  the  functionaries  of  government, 
in  exchange  for  money  received  by  tnem,  in  tlie 
shape  of  pay,  from  the  same  source. 

In  the  nature  of  men  and  things,  is  it  possible 
to  keep  money  from  going  out  of  a  country, 
where  (besides  that  the  export  of  money  out  of 
it  is  not  prohibited)  men  have  on  the  one  hand 
wanti,  on  the  other  hand  money,  and  nothing 
but  money  to  give  in  exchange  ? 

•  CoUins,  I.  Preface,  ppi  tf,  lOl 
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way  to  New  South  Wales  —  on  these  conid- 
derations  it  should  seem,  that  to  be  at  hand 
for  service  in  the  East  Indies,  any  giren  num- 
ber of  soldiers  would  be  rather  more  usefully 
stationed  if  landed  at  once  at  that  port,  what- 
ever it  be,  of  the  East  Indies,  which  at  any 
given  point  of  time  seemed  likely  to  afford 
the  speediest  demand  for  their  services, 
than  if  sent  onwards,  two  or  three  months' 
voyage  feather  to  New  South  Wales,  for  the 
chance  of  getting  them  back  again  upon  oc- 
casion by  another  voyage  of  the  same  length. 
The  two  wars  with  Tippoo  Saib  present  the 
two  occasions  on  which,  since  the  foundation 
of  the  colony,  the  demand  for  soldiers  in  the 
East  Indies  seems  to  have  been  at  its  highest 
pitch.  I  dare  venture  to  hope  that,  ibr  some 
years  at  least,  if  not  generations,  ihere  will 
not  be  such  another.  It  does  not  a^ypear  that 
on  either  of  those  occasions  any  great  use 
was  made  of  that  part  of  his  Majesty's  army 
which  was  stationed  in  New  South  Wales. 

If  not  in  any  state  of  things  f  esembUng  the 
present,  I  am  at  a  loss  to  conceive  in  what 
probable  future  state  of  things  gentlemen 
here  at  home  should,  on  any  principles  what- 
soever, be  either  warranted  in  keeping  up,  or 
in  any  degree  even  disposed  to  keep  up,  in 
the  ever  so  much  "  improved"  colon v,  a  super- 
fluous detachment,  applicable  to  the  service 
of  the  mother  country,  in  the  East  Indies. 

As  to  teamen^  men  and  boys  may  be  sent 
on  this  voyage,  with,  for  aught  I  know,  as 
much  advantage  in  point  of  instruction  in 
seamanship  as  on  any  other  voyage  or  suc- 
cession of  vojrages,  of  the  same  length :  but 
thdr  proficiency  in  point  of  seamanship  would 
not»  I  suppose,  be  much  the  less,  if  the  voy- 
age were  performed  at  once  in  those  other 
tracks,  in  reference  to  which  a  voyage  in  this 
track  is  supposed  to  serve  as  a  »chool  or 
**  nurgery,**  and  if  there  were  something  to  be 
brought  that  were  worth  bringing  so  &r  from 
the  country  to  which  they  are  sent.  When 
the  vessels  that  have  carried  out  from  Bri- 
tain goods  and  passengers  to  New  South 
Wales,  have  brought  any  thing  home,  it  has 
been  (if  I  am  not  mistaken)  either  from 
(^na  or  the  East  Indies :  so  that  the  ad- 
vantage in  respect  of  the  nursery  for  sea- 
men has  been  pretty  much  of  the  same  sort 
and  degree  as  the  advantage  just  mentioned 
in  respect  of  the  nursery  for  soldiers.  If,  in 
this  case,  there  be  any  occult  property  in  a 
round-about  voyage  that  renders  it  preferable 
to  a  direct  one,  the  case  (I  think)  must  be 
much  the  same  in  other  voyages :  in  which 
case,  the  policy  would  be  to  establish  some 
general  and  comprehensive  system,  for  pre- 
venting vessels  in  general  from  arriving  at 
thdr  respective  places  of  ultimate  destination 
so  soon  as  they  would  otherwise. 

Wise  or  otherwise,  the  argument,  it  must 
be  confessed,  is  fiu-  enough  from  being  an  un- 
popular one :  navigation — (conveyance  on  the 
Vol.  IV. 


fiivourite  element) — navigation,  like  trade, 
considered  as  an  end,  rather  than  as  a  means  : 
or  if  as  a  means,  as  a  means  with  reference 
to  colonies.  Here  again  oomes  in  the  ancient 
and  fevourite  circle :  a  circle  by  which,  in  de- 
fiance of  logic  and  mathematics,  political  con- 
duct is  squared,  and  wars  generated.  What 
are  colonies  good  for  ?  — for  nursing  so  vast  a 
navy.  What  is  so  vast  a  navy  good  for  ? — for 
keeping  and  conquering  colonies. 

A  constmctxTSn  that  might  possibly  have 
been  put  upon  the  supposed  utility  of  the 
colony  in  the  character  of  a  nursery,  receives 
a  direct  and  decided  negative  from  the  author 
in  the  course  of  the  book :  I  mean,  the  sup- 
position that  it  was  from  among  the  convicts 
themselves  that  the  two  branches  of  the 
public  service  were  to  receive  their  recruits. 
Upon  this  construction  a  negative  is  put,  not 
only  by  declared  opinion,  but  by  the  specific 
experiences  by  which  that  opinion  was  pro- 
duced.* 

•  No.  1.  September  1794,  p.  391 "  Bight 

convicts  were  pardoned  on  condition  of  tlieir 
serving  in  the  New  Soudi  Wales  corps  until 
regularly  discharged  therefrom. 

^^  It  was  pleasing  to  see  so  many  people  with- 
drawing from  the  society  of  vice  and  wretched- 
ness, and  forming  such  a  character  for  themselves 
as  to  be  thought  deserving  of  emancipation."  — 
Pleasing  certainly  for  the  time,  but  observe  the 
upshot,  as  per  No.  3. 

No.  2.  October  1794,  p.  395.—"  A  guard  of 
an  ensifn  and  twenty-oue  privates  of  the  New 
South  Wales  corps  were  on  board  the  transport. 
Six  of  their  people  were  deserters  from  other 
regiments  brought  from  the  Savov ;  one  of  them, 
Joseph  Draper,  we  understood,  had  been  tried 
for  mutiny  (of  an  aggravated  kind)  at  Quebec 

'*  This  mode  of  recruiting  the  regiment  must 
have  proved  as  disgusting  to  the  ofiicers,  as  it  was 
detrimental  to  the  interests  of  the  settlement. 
If  the  corps  was  raised  for  the  pai^ose  of  pro- 
tecting  the  civil  establishment,  and  of  bringing 
a  counterpoise  to  the  vices  and  crimes  which 
might  naturally  be  expected  to  exist  among  the 
convicts,  it  ought  to  have  been  carefully  formed 
from  the  best  characters ;  instead  of  which,  we 
now  found  a  mutineer— (a  wretch  who  could  de- 
liberate with  others,  and  consent  himself,  to  be 
the  chosen  instrument  of  die  destruction  of  his 
sovereign's  son)  sent  among  us,  to  remain  for 
life,  peniaps,  as  a<^edc  upon  sedition,  now  added 
to  the  catalogue  of  our  other  imported  vices.** 

No.  3.  February  1796,  p.  465.—"  The  most 
active  of  the  soldiers  in  this  afiair*'  [a  riot]  ^^  had 
formerly  been  convictiy  who,  not  haxnng  c/tanged 
their  ortndplet  with  their  condition^  thus  be- 
came the  meansof  disgracing  their  fellow  soldiers. 
The  corps  certainly  was  not  much  improved  by 
the  introduction  of  people  of  this  description 
among  them.  It  might  well  have  been  supposed, 
that  being  taken  as  good  characters  from  the  cUss 
of  prisoners,  thev  would  have  felt  themselves 
above  mixing  with  any  of  them  aflerwanU ;  but 
it  happened  otherwise.  They  had  nothiog  in 
them  of  that  pride  which  is  termed  etprit  de  corps, 
but  at  tiroes  mixed  with  the  convicts  familiarly 
as  former  companions ;  yet,  when  they  chose  to 
quarrel  widi,  or  complain  of  them,  they  meanly 
asserted  their  superiority  as  soldiers." 
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Be  this  as  it  may,  of  this  stamp  (it  may 
naturally  enough  be  conceived)  were  the 
ingredients  of  that  mass  of  **  political  ad- 
vantage," **  the  prospect  of  which"  (our  his- 
toriographer informs  us)  "  was*'  actually 
<*  presented  by  the  plan  to  the  patriotism  of 
its  noble  originator"  fthe  late  Lord  Sydney) 
^>-a  prospect  which  appears  to  have  aU  along 

Na  4.  Mav  1796,  p.  476—"  Arrived  two 
officers  of  the  Bengal  army,  and  a  surgeon  of  the 
military  establishment,  for  the  purpose  of  raisinff 
200  recruits  from  among  those  people  who  had 
served  their  respective  terms  or  transportation. 
They  were  to  be  regularly  enlisted  and  attested, 
and  were  to  receive  bounty-money. 

**  On  the  first  view  of  tnis  scheme,  it  appeared 
very  plausible ;  and  we  imagined  that  the  eze. 
eution  of  it  would  be  attended  with  much  sood 
to  the  settlement,  by  ridding  it  of  many  of  those 
wretches  whom  we  had  too  much  reason  to  deem 
our  greatest  nuisances ;  but  when  we  found  that 
the  recruiting  officer  was  instructed  to  be  nice 
as  to  the  characters  o£  those  he  should  enlist,  and 
to  entertain  none  that  were  of  known  bad  morals, 
we  perceived  that  the  settlement  would  derive 
less  boiefit  from  it  than  was  at  first  expected. 
There  was  also  some  reason  to  suppose,  that  le- 
veral  tettlert  would  abandon  their  farms^  and 
leaving  their  £unilies  a  burden  to  the  store,  em- 
brace the  change  which  was  offered  them,  by 
enlUting  as  East  India  soldiers.  It  was  far  bet- 
ter for  us,  if  any  were  capable  of  bearine  arms 
and  becoming  soldiers,  to  arm  them  in  defence 
of  their  own  lives  and  possessions,  and  hj  em- 
bodjring  them  from  time  to  time  as  a  militia, 
save  to  the  public  the  expense  of  a  regiment  or 
corps  raised  for  the  mere  purpose  of  protecting 
the  public  stores  and  the  dvil  establishment  of 
the  colony. 

*^  Recruiting,  therefore,  in  this  colony  for  the 
Ben^  army  Ming  a  measure  that  requited  some 
consideration,  and  which  the  Governor  thought 
should  first  have  obtained  the  sanction  of  admi. 
mstration,  he  determined  to  wait  the  result  of  a 
oommunicAtion  on  the  subject  with  the  SecreUry 
of  State,  before  he  gave  it  his  countenance.  At 
the  same  time,  he  meant  to  recommend  it  in  a 
certain  degree,  as  it  was  evident  that  many  good 
recruits  might  be  taken,  without  any  injury  to 
the  interests  of  the  settlement,  from  that  dass  of 
our  people  who,  being  no  longer  prisoners,  de- 
dined  labouring  for  government^  and,  without 
any  visible  means  of  subsisting,  hved  where  and 
how  they  diose.*^ 

Good  —in  the  mouth  of  a  governor  of  the  ^*  im- 
proved'* colony,  looking  to  the  interests  of  that 
same  colony,  and  to  no  other  interests— the  worse 
the  nuisance,  the  better  the  riddance.  But  a 
Chivemor  of  Bengal?— what,  on  such  an  occa. 
sion,  might  be  expected  to  be  his  language  ? 
Let  the  late  chief  magistrate  of  the  ^^  improved** 
ooloDy,  Lieutenant-cofond  Collins,  speak  for  him: 
*•*•  What  community,*'  says  he,  speaking  of  the 
colony  at  the  latest  and  most  improved  period  of 
its  existence.  May  1800,  (ii.  295,)  and  on  the  very 
question  respecting  the  endurance  of  the  emi- 
grants from  thence,  in  this  very  country  of  Ben- 
gal  —  '•*'  what  community,  where  honesty  and 
morality  was  cultivated,  would  not  deprecate 
even  the  possibility  of  such  charaaers  mixing 
with  them,  with  as  much  earnestness  as  a  people 
in  health  would  dread  the  importation  of  a  plague 
or  a  yellov-Jfver,^. 


presented  itself  in  colours  equally  pleaaing  to 
his  Lordship's  successors  on  the  second  floor 
of  the  treasury,  as  well  as  to  his  and  their 
colleagues  on  the  first—  I  mean  always  down 
to  a  point  of  time,  the  fixation  of  which  I 
must  beg  leave  to  subndt  to  your  Lordship,  to 
whom  it  is  as  precisely  known  as  it  is  com- 
pletely unscrutable  to  me  at  my  humble  dis- 
tance. 

The  importance  of  these  same  elements  of 
political  advantage  will  appear  in  the  dearer 
light,  if  they  be  admitted  to  be,  what  to  my 
humble  apprehension  they  appear  to  be,  fiur 
and  correct  samples  of  all  those  '*  indgnuti- 
tiet  for  the  past** — all  those  «*  securities  for 
the  future"  —  which  have  ever  been  present- 
ed by  anything  else  that  has  ever  borne  the 
name  of  a  colony,  to  the  scrutinizing  optics 
of  those  well  exerdsed  cultivators — some  of 
them  (as  your  Lordship  has  seen)  professed 
panegyrists — *'  of  arithmetic  and  its  calcula- 
tions.** If  a  fit  standard  of  "  appeal"  on  the 
subject  of  the  burthens  on  the  dvil  list,  it 
can  scarcely  be  a  very  unfit  one  on  the  sub- 
ject dther  of  the  burthens  or  of  the  benefits 
from  this  or  other  colonies.  But  it  is  only 
where  wisdom  or  fortune  happen  to  have  put 
right  honourable  gentlemen  in  possesdon  of 
what  presents  itself  to  them  as  a  good  case, 
that  they  have  dther  pens  or  tongues  or  so 
much  as  ears  for  any  such  undistinguished 
and  undistinguishable  individual  as  he  who, 
on  this  ground,  as  well  as  some  other  already 
mentioned  comers  of  the  field  of  economy, 
would  be  proud  to  wait  upon  them  in  the 
character  of  a  co-appellant. 

In  what  then  consists  the  real  acquidtion, 
the  real  advantage  derived  from  the  plan  of 
colonizing  the  antipodes  —  colonizing  them 
with  settlers  selected  for  thdr  unfitness  for 
colonization  ?  This  real  acquidtion  (for  one 
real  one  I  do  not  dispute)  I  vrill  beg  leave 
to  present  your  Iiordship  with  an  honest 
view  of. 

Two  hundred  and  fifty  plants,  or  there- 
abouts —  two  hundred  and  fifty  new  disco- 
vered plants — composed  the  amount  of  the 
stock  of  vegetable  curiodties  that  had  been 
imported  from  thence  in  1796,  according  to 
the  estimate  communicated  to  me  (in  1796 
I  think  it  was,  or  1797)  by  Lieutenant-colonel 
Paterson,  the  chief  upon  the  botanical  staff' of 
that  colony,  as  well  as  upon  the  military. 

In  these  two  hundred  and  fifty  plants,  to- 
gether with  such  others  as  may  have  been 
added  to  the  number  dnce,  your  Lordship 
sees  the  whole  of  the  real  gain  that  has  ever 
been  reaped,  or  can,  on  any  tolerably  rational 
ground,  be  expected  ever  to  be  reaped,  by 
this  our  mother  country,  from  that  ever  so 
much  "improved"  colony.  In  speaking  of 
this  as  a  gain,  I  admit  it  to  be  a  reai  one:  in 
my  own  person,  by  the  evidence  of  my  own 
taste,  I  feel  it  such. 

But  plants,  my  Lord,  as  well  as  gold,  may 
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be  bought  too  dear :  and  moreover,  though 
it  were  fit  to  make  as  Ught  of  money  as  right 
honourable  gentlemen  appear  oB  this  occasion 
to  have  made  of  it,  still,  in  the  account  of 
population,  fi»r  each  vegetable  acquired  your 
Lordship  would  find,  I  believe,  some  number 
of  human  lives  most  miserably  destroyed ; 
nor,  after  all,  is  it  altogether  neceasaiy  to 
the  gathering  seeds  in  a  country,  that  a  colony 
should  be  planted  in  it. 

I  know  that,  for  economy  like  that  in 
question,  something  like  a  precedent  might 
be  found :  but  unfortunately  it  is  not  broad 
enough.  What  the  island,  to  which  Botany 
Bay  has  given  its  name  and  character,  was  to 
the  first  Lord  Sydney,  this  island  of  ours  was 
in  its  day  to  a  still  more  illustrious  student 
in  natural  history,  that  first  of  conchologists 
and  of  concholegists — the  Emperor  Claudius. 
I  say,  my  Lord,  with  submission,  the  precedent 
is  not  broad  enough.  To  reap  the  fruit  of  his 
expedition  to  this  wild  country,  the  Emperor 
employed  an  army,  we  are  told,  in  gathering 
shells  here.  So  far  the  parallel  runs,  but  no 
further.  Employ  an  army  here  in  shell  gather- 
ing? Tes :  but  he  did  not  leave  one  here. 

In  return  for  so  many  choice  and  physical 
plants  transplanted  from,  the  colony,  there  is 
one  plant,  though  it  be  but  a  metaphorical 
one,  which  has  been  planted  in  the  colony, 
and  of  the  planting  of  which,  the  founders  of 
Botany  Bay  have  the  indisputable  merit  — 
(God  forbid  that  it  should  ever  be  of  the 
number  of  those  transpUmted  hither /)  and 

that  is — the  plant  of  mihttay  deipotism 

Of  this  plant,  in  the  soQ  and  situation  in 
which  it  is  thus  planted,  it  may  be  said,  with 
at  least  as  much  truth  as  once  by  a  cele- 
brated verbal  florist,*  it  was  said  of  true  glory 
(I  think  it  was,  or  some  such  vegetable,) 
radieee  offit  et  propagatur.  Unhappily,  in 
the  next  idand  to  this  we  have  it  already, 
though  it  is  there  (God  be  thanked  I)  but  an 
annual  plant ;  and  even  there  men  had  rather 
see  it  on  the  dunghill  than  in  the  hot-house : 
nor  in  saying  men  am  I  uncandid  enough  to 
except  even  the  venr  men  who  planted  it 
there.  In  the  other  island — ^the  seven  months 
distant  island — it  is  perennial ;  and  the  very 
geographical  position  of  the  country — with  or 
without  the  particular  nature  of  the  use  thus 
made  of  it — is  enough  to  make  it  such. 

My  Lord,  I  could  not  use  a  poisoned  wea- 
pon, though  life  depended  on  it.  Without 
discrimination,  I  neither  condemn  martial  law 
—  nor  even  torture.  Qf  words  dgfnificative 
of  ideas  thus  complex  and  thus  extensive,  a 
proposition  can  scarcely  be  framed,  that  shall 
at  once  be  clear  of  all  exception  and  be  true. 
(^  Knoi/ring  that  government  throughout  is  but 
4a  choice  of  e^nls,  I  am  on  every  occasion 
^  Tjcady  to  embpaeatimSEStDf  any  two,  what- 
ever may  be  jtrmie.  In  speaking  jif  the 
€olony  as  a  vast  eoftfergtory  of  r^^^'Wx^^» 
^""^       •CioeroL 


v: 


^Statement.  213 
I  am  therefore  frr  enough  frou  ,  .  ^^ 
that  that  kw  ought  now  to  be  abS**  ,"1  TT 
(supposing  the  settlement  with  its  azf*  ^' 
tions  to  be  persevered  in) — or  even  tt^!^ 
ought  not  to  have  been  introduced.  OdioL' 
as  the  plant  is — foetid  as  it  is,  even  at  that 
vast  distance,  to  the  sense  of  every  true  Bri- 
ton— yet  in  that  distant  country,  in  which 
it  has  thus  been  planted,  I  admit  it  to  be  an 
useful  one  —  I  admit  it  even  to  be  a  neces- 
sary one.  Tet  this,  my  Lord,  I  mil  be  bold 
to  say — and  let  those  to  whom  it  is  sweetest, 
contradict  me  if  they  dare — that  the  end  for 
'which  it  is  employed  must  be  pure  and  clear 
of  aU  objection  —  must  be  pure  indeed,  if 
there  be  virtue  in  it  to  afford  a  sanction  to 
such  means. 

I  have  already  mentioned  (p.  180)  my  in- 
tention of  submitting  to  your  Lordship  a  view 
of  the  subsequent  symptoms  of  improvement 
that  have  manifested  themselves  in  the  im- 
proved colony,  according  to  the  history  of  it, 
as  brought  down  to  the  time  of  the  latest 
accounts  (dated  August  1801,)  by  the  second 
volume  of  the  valuable  book  so  often  men- 
tioned. To  this  view  it  has  since  occurred 
to  me  to  subjoin,  by  way  of  contrast,  a  view 
of  the  effects  of  the  penitentiary  system,  as 
established  in  several  of  the  American  states : 
pointing  out  at  the  same  time,  in  these  latter 
establishments,  a  few  particulars  from  whence 
a  conception  may  be  formed,  whether  their 
salutary  efficacy  would  have  experienced  any 
diminution  had  the  economical  and  moral 
features  of  the  system  been  crowned  by  the 
architectural  features  of  the  panopticon  or 
central  inspection  principle.  At  the  outset 
of  the  letter,  not  to  trouble  your  Lordship 
oftener  tharT  necessary,  my  intention  was  to 
have  included  this  ulterior  matter  in  the  com- 
pass of  it ;  but,  considering  that,  of  the  three 
months  within  which  your  Lordship  had  the 
goodness  to  say  you  would  **  endeavour  to 
get  something  settled**  (I  mean  between  the 
19th  of  August  and  the  meeting  of  Parlia- 
ment,) two  months  and  a  half  are  already 
gone — and  considering  that  there  remains 
accordingly  but  a  fortnight  for  the  accom- 
plishment of  those  endeavours — and  consi- 
dering that  under  your  Lordship's  anxiety  for 
the  accomplishment  of  them,  the  conversa- 
tions your  Lordship  was  to  have  had  with  the 
Chancellor  and  the  Judges,  may  have  been 
brought  to  a  conclusion  any  day,  while  these 
pages  were  but  bringing  to  a  conclusion  — 
under  the  spur  of  all  these  incentives,  I  find 
myself  compelled  by  necessity  to  refer  to  a 
further  day,  and  to  a  second  letter,  all  such 
supplemental  matter — and,  for  the  moment, 
to  subscribe  myself  thus  abruptly,  my  Lord, 
your  Lordship's  most  obedient  and  humble 
servant,  Jebemt  Bentham. 

Queen's  Square  Place,  Westminster, 
2d  November  1902. 
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JISJiTOND  LETTER  TO  LORD  PELHAM,  &c.  &c.  &c. 

IN  CONTINUATION  OF 

THE  COMPARATIVE  VIEW  OF  THE  SYSTEM  OF  PENAL 
COLONIZATION  IN  NEW  SOUTH  WALES, 

AND  THE 

HOME  PENITENTIARY  SYSTEM, 

PRESCRIBED  BY  TWO  ACTS  OF  PARLIAMENT  OF  THE  TEARS  1794  AND  1799. 


Mt  Lord, 

I  RESUME  the  pen.  I  now  sub- 
mit to  your  Lordship  the  promised  continua- 
tion, together  with  the  promised  contrast. 
On  the  one  hand,  the  effects  of  the  penal 
colonization  system  in  New  South  Wales : 
on  the  other  hand,  the  effects  of  the  peniten- 
tiary system  in  North  America :  the  good 
effects  of  it,  even  in  its  least  perfect  state : 
subject  still  to  tiiose  imperfections  for  which 
the  central-inwpection  principle  presents,  as  I 
flatter  myself  your  Lordriiip  will  recognise, 
a  most  complete  and  indisputable  cure. 

Before  the  picture  of  retor&adon,  as  it  has 
shone  forth  in  that  rising  quarter  of  tiie  world, 
is  begun  to  be  displayed,  a  few  words  will  be 
necessary  for  the  purpose  of  fixing  places, 
times,  and  vouchers.  Permit  me  accordingly 
to  convey  your  Iiordship's  attention  for  a 
moment,  to  that  scene  of  quondam  transpor- 
tation —  suffer  me  to  set  it  down  among  our 
ci-devant  colonies  —  the  now  happily  inde- 
pendent (and  long  may  they  remain  so !)  United 
StaUi.  Instniction  grows Jthere ;  your  Cord- 
ship  would  not  disdain  it,  though  it  were 
from  enemies :  how  much  longer  shall  it  re- 
main unprofited  by  us,  sent  to  us,  as  it  has  been 
so  long  ago — sent  to  us  from  relatives  and 
friends? 
'  It  was  Pennsylvania  that  took  the  lead.  To 
the  task  of  reformation,  or  at  any  rate  to 
the  change  which  presented  itself  under  that 
name,  the  first  hand  was  there  set  in  JI86, 
In  that  year  passed  an  act  for  a  new  system 
of  punishment,  under  which  hard  labour 
should  take  place  of  imprisoned  idleness :  — 
labour,  and  that  hard  enough:  but  to  be 
performed  in  public,  in  an  ignominious  garb, 
in  ircms,  by  men  in  gangs  on  the  roads,  and 
even  in  the  streets.  Under  this  first  plan, 
though  already  in  use  in  Switzerland,  and  as 
su<^  indicated  by  Howard,  success  was  soon 
observed  to  foil  short  of  expectation.*    The 

•  iAnpHftf  p.  76.—"  In  the  year  177»^,  the 


friends  of  reformation  were,  however,  not  to 
be  discouraged.   An  experiment  of  four  years 

Convention  of  Pennsylvania  directed  a  reform  oi* 
the  penal  laws,  and  the  introduction  of  public  hard 
labour,  as  a  punishment  for  offences.  This  was 
attended  to  by  the  legislature,  and  an  essay  was 
made  in  the  ^ear  1786,  by  a  law  which  directed 
that  the  convicts  should  be  employed  in  cleaning 
the  streets,  repairing  the  roads,  Ac.,  have  their 
heads  shavrdy  and  be  distinguished  by  an  taA- 
mous  habit.  This  was  liteially  complied  wim  ; 
but,  however  well  meant,  was  soon  found  to  be 
productive  of  the  greatest  evilty  and  had  a  very 
opposite  effect  from  what  was  contemplated  by 
the  framers  of  the  law.  The  disorders  in  society, 
the  robberies,  bunlaries,  breaches  of  prisons, 
ahums  in  town  andoountry  —  the  drunkenness, 
profanity,  and  indecencies  of  the  prisoners  in  the 
street,  must  be  in  the  memory  of  most  With 
these  disorders,  the  numbers  or  the  criminals  in- 
creased to  such  a  degree,  as  to  alarm  the  com- 
munity with  fears  that  it  would  be  impossible  to 
find  a  place  either  Urge  or  strong  enou^  to  hdd 
them.  The  severity  of  the  law,  and  disgracefol 
manner  of  executing  it,  led  to  a  proportionate 
degree  of  depravity  and  insensibility,  and  every 
spark  of  morality  appeared  to  be  destroyed.  The 
keepers  were  armed  with  swords,  blunaerbusses, 
andoUier  weapons  of  destruction:  theprisooera 
secured  bv  cumbrous  iron  collars  and  chaina  fixed 
to  bombshells.  Their  dress  was  fbrmed  with 
every  mark  of  disgrace.  The  old  and  hardened 
offender  daily  in  the  practice  of  begging  and  in- 
sulting the  inhabitants—collecting  croi^  of  idle 
boys,  and  holding  with  them  the  roost  indecent 
and  improper  conversation.  Thus  disgracefully 
treated,  and  heated  with  Hquor,  they  meditated 
and  executed  plans  of  escape— and,  when  at  li- 
berty,their  distress,  disgrace,  and  fears,  prompted 
them  to  violent  acts,  to  satisfy  the  immediate  de- 
mands  of  nature.  Their  attacks  upon  society  were 
well  known  to  be  desperate,  ana  to  some  they 
proved  fotair 

Observaiioru.  —  In  this  disastrous  and  justly 
exploded,  though  neither  unexampled,  nor  io 
every  respect  discommendable  sj^stem,  your 
Loroship  will  immediately  recognise  the  New 
South  Wales  jaUgangx.  Not  that  the  parallel 
reflects  anything  like  blame  upon  those  who  in- 
stituted them  in  the  *'  improved**  colony.  What 
is  one  man's  meat  is  another  man*8  poison :  nm- 
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ynB  on  that  theatre  deemed  a  sufficient  trial. 
Men  were  not  there  too  dim-sighted  to  see, 
too  careless  to  observe,  too  unfeeling  to  re* 
^ret,  too  proud  to  confess  an  error,  or  too 
Miolent  to  repair  it.    In  1790,  after  a  hard- 

ight  battle  of  such  battles  as  qudcers  fight, 

on  both  sides  it  is  confessed  an  honest 

'on  both  sides,  my  Iiord,  what  is  essen- 

honesty,  an  open  one,)  by  an  act  of 

o  te  they  set  on  foot  another  experiment 

">  obtained  a  second  change.  ThSlRidge 

juny  was  now  pulled  off:  '*  the  iron  en- 

ed  no  longer  into  the  afflicted  soul ;"  se- 
fiaradon,  as  fiur  as  means  permitted,  took 
place  of  promiscuous  aggregation ;  seduaion, 
yet  not  unseen,  succeeded  to  tumultuous  pub- 
licity. This  second  experiment  was  success-' 
fill  almost  ^yond  hop$ ;.  biUaLfiiniDifiAjbU  ^* 
your  Lordship  will  see  as  wudx^ce. 

Penitentiary  houses, "aTpresent  twoLJkL 
Philadelphia  and  New  York.  In  that  at  Phi- 
ladelphia,  the  plan  of  management  under  Ifs 
present  form,  coniThehcTnglh  April  179pj  the 
prison  in  New  York,  beguVin  l7i^,  com- 
pleted in  1797  ;*  month  not  mentioned.  I 
speak  of  those  from  which  accounts  hare 
reached  us.  Two  others  already  in  existence 
in  New  Jersey  and  Virginisut  XVHJ^O''®  ^ 
contemplation  last  year,  anobegun  perfiiaps 
by  this  time — in  Massachusetts  and  Souih 
Carolina. 

Historians,  four :  I  mention  them  in  the 
order  of  their  dates :  dates  are  ^ot  to  be  des- 
pised in  histories.  For  the  Philadelphia  house 
three: — 1.  Lownes,  the  chief  projector,  whose 
account  of  it  comes  at  the  end  of  a  pamphlet 
on  the  punishment  of  death  by  his  co-opera- 
tor Bradford^  then  one  of  the  judges  of  the 
State,  since  deceased;  date  in  the  prefiEMie, 
Pebruary  26,  1793.  2.  The  Duke  de  Lion- 
courts  a  visitor  (a  veteran  in  the  service  of  the 
prisoner  and  tbe  poor) ;  Philadelphia  printed, 
London  reprinted,  second  edition,  date  in 
title-page  1796;  year  of  visitation  from  pri- 
vate information  1795.^  Tumbutt  of  South 
Carolina  (another  philanthropic  visitor ;)  date 


chief  oould  not  but  be  done  by  them  in  Phila- 
delphia :  mischief  could  not  be  done  by  them  in 
New  South  Wales.  In  Phihidelphia,  their  de- 
portoient  was  an  object  of  disgust  and  terror 
to  the  great  bulk  of  the  passing  multitude :  it 
became^  notwithsumding — sndi  is  the  power  of 
example,  even  the  example  of  wretchedness  and 
infiuny  over  some  minds--jt  became  in  one  way 
or  other  a  sonice  of  oorruptioD  to  a  £ew.  In  New 
South  Wales,  society  was  proof  against  both 
mischiefs— no  eye  to  which  the  deportment  of 
the  profligate  was  not  much  more  fiuniliar  than 
any  other:  no  ear — which  had  any  unlearned 
wickedness  to  learn  of  them.  Jet  cannot  be 
blackened :  putridity  cannot  be  corrapted. 

•  Eddy,  p.  17.  f  Ibid.  p.  70. 

X  It  was  m  diat  year  that  it  came  to  me  in 
French,  from  the  worthy  author,  in  manuscript, 
and  (for  I  know  not  what  cause  rdatxve  to.  the 
calamities  of  the  times)  under  the  seal  of  secresy. 
It  was  not  tin  the  next  year  I  had  the  satisfaction 


In  prefisce,  4th  August  1796 ;  date  in  title* 
page  1797.  For  the  New  York  house,  one : 
Eddy,  New  York  printed;  date  in  title-page 
1801;  date  of  subsequent  report  annexed, 
9th  February  1802. 

The  Pennsylvania  house  is  that  which,  as 
the  date  itself  shews,  served  as  an  example, 
and  naturally  as  frr  as  circumstances  permit- 
ted, as  a  model.  New  York  follows  next.  — 
Caleb  Lownes  took  the  lead  in  Philadelphia. 
Thomas  Eddy  followed  him  in  New  York.  In 
both  these  men,  your  Lordship  will  find,  un- 
der the  garb  of  a  quaker,  the  head  of  a  states- 
man, as  well  as  the  pen  of  an  academic 

After  this  short  introductory  view  of  the 
transactions  in  North  America,  permit  me  to 
wait  upon  your  Lordship  back  again  for  a 
moment,  to  New  South  Wales. 

Facta  compose  the  chief  matter  of  this  sup- 
plemental address :  and  in  how  eminent  a  de- 
gree the  general  propositions  advanced  in  the 
preceding  one  will  bie  found,  to  receive  con- 
firmation from  these  fiu:ts,  is  a  point  I  have 
already  ventured  to  give  intimation  of. 

In  a  tract  like  this,  history  in  its  own  or- 
der is  but  a  labyrinth,  but  to  this  labyrinth 
here  as  before,  the  ende  of  penal  justice  hold 
out  a  due. 

Under  the  head  of  reformatian,  replaced 
in  New  South  Wales  by  corruption,  I  will 
beg  leave  to  attend  your  Lordship  firom  effects 
to  causes ;  and  among  effects,  again,  from 
smaller  to  greater — from  the  lighter  shades 
of  depravity  to  the  darker:  presenting  the 
effects  in  this  order,  lest  the  opposite  one, 
though  in  other  respects  perhaps  the  more 
obvious  one,  should  have  produced  the  sen- 
sation of  an  anti-dimax.  In  subordination, 
however,  to  these  logical  principles  of  ar- 
rangement, the  chronological  one  will  have 
its  use :  it  will  serve  all  along  to  show,  and 
in  an  order  perfectly  natural,  the  progress  of 
the  "  improved"  colony  from  bad  to  worse. 
Matter  thus  pregnant,  cannot  but  give  birth 
to  a  variety  of  observations ;  but  this  will 
in  general  be  most  readily  apprehended,  and 
most  effectually  recommended,  when  pre- 
ceded by  the  particulars  by  which  they  were 
respectively  suggested. 

Our  autiiora  not  having  had  themselves 
any  such  arrangements  in  their  view,  the 
matter  belonging  to  one  head  will  every  now 
and  then,  in  tiie  shape  in  which  it  comes  from 
their  hands,  be  found  intermixed  with  mat- 
ter belonging  to  another.  This  incongruity, 
which,  however,  is  but  a  merely  relative  one, 
cannot  always  be  cleared  away :  all  that  can 
be  done  with  it  is  to  pcnnt  it  out :  this  done, 
now  and  then  a  repetition  constitutes  the 
sum  of  the  inconveniences. 

Under  each  head,  each  picture  has  two 


of  finding  myself  released  from  the  obligation, 
by  an  adverusement  announcing  a  translation 
of  it  in  English. 
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sidet:  one  for  the  MoC^itani  ** 
colony;  the  other  for  thoee  really  improyed 
countries,  whose  apprenticeship  in  the  form 
of  colonies  is  ezpirecL  For  each  feature  of 
depravity  and  corruption  on  the  one  side,  your 
Lordship  will  see,  on  the  other  side  according 
to  the  nature  of  the  feature,  either  a  blank 
for  the  absence  of  it,  or  a  space  filled  with  the 
opposite  feature  of  virtue  and  refomnation. 

L  Reformation JFtrgt  fiahire.  Industry: 

Oppotite  feature  of  Corruption,  Sloth  g  — 
Prevalence  of  it  in  New  South  Walee, 

No.  1,  p.  2S.  February  1797.  —  *<  An  ex- 
traordinary  theft  was  committed  about  the 
middle  of  the  month,  which  very  forcibly 
marked  the  inherent  depravity  of  some  of 
these  miscreants.  While  the  miller  was  ab- 
sent for  a  short  time,  part  of  the  sails  be- 
longing to  the  mill  were  stolen.  Now  this 
machine  was  at  work  for  the  benefit  of  those 
very  incorrigible  vagabonds  who  had  thus  for 
a  time  prevented  its  being  of  use  to  any  one, 
and  who,  being  too  lazy  to  grind  for  thetn- 
aehes,  had  formerly  been  obiiged  to  pay  one 
third  of  their  whoU  allowance  of  wheat,  to 
have  the  rewudnder  ground  for  them  by  hand- 
mills —  an  expense  that*  was  saved  to  them 
by  bringing  their  com  to  the  public  milL" 

No.  2,  p.  40.  Jitne  1797. — '*  In  consequence 
of  the  proclamation  which  was  issued  in  the 
last  month,  one  of  the  run-away  convicts  de- 
livered himself  up  to  a  constable,  and  another 
was  taken,  and  lodged  in  confinement :  they 
appeared  to  be  half  starved ;  yet  their  sufier- 
ings  were  not  sufficient  to  prevent  similar  de- 
sertions from  work  in  others,  nor  a  repetition 
of  the  offence  in  themselves ;  such  was  the 
strong  aversion  which  these  worthless  cha- 
racters had  to  anything  that  bore  the  name 
of  worh.  More  labour  would  have  been  per- 
formed in  this  country  by  100  people  firom 
any  part  of  England  or  Scotland,  than  had 
at  any  time  been  derived  from  300  of  these 
people,  with  all  the  attention  that  eoM  be 
paid  to  them." 

Ob8ervalione.^Whidk  "an**  (it  appears, 
as  well  from  the  nature  of  the  case  as  from 
passage  upon  passage  in  the  history)  could 
not  be  much :  — a  fresh  occasion  for  bringing 
to  view  that  deficiency  of  necessary  inspec- 
tion which  is  among  the  indelible  features  of 
the  system  of  forced  colonization. 

No.  3,  p.  202.  March  1799 At  this  time, 

**  among  other  public  works  in  hand  were, 
the  raising  the  walls  of  the  new  gaol,  laying 
the  upper  floor  of  the  windmill,  and  erecting 
the  churches  at  Sydney  and  Paramatta.  Most 
of  these  buildings  did  not  advance  so  rapidly 
as  the  necessity  for  them  required,  owing  to 
the  weakness  of  the  public  gangs ;  and  in- 
deed tcarcehf  had  there  ever  been  a  thorough 
days  labour,  such  as  is  performed  by  a  labour^ 
ing  man  in  England,  obtained  from  them.  They 


NEW  SOUTH  WALES. 

never  felt  themselves  interested  in  the  ^et  ef 
their  worh,  hmowing  that  the  ration  from  tM 
store,  whatever  it  might  be,  would  be  issued 
to  them,  whether  they  earned  it  or  not ;  un- 
IDce  the  labouring  man,  whose  subiistenee 
and  that  of  his  fiunily  depends  upon  hit  ex* 
ertions.  For  the  individual  who  would  pay 
them  for  their  services  with  spirits,  they 
would  labour  while  they  had  strength  to  lift 
the  hoe  or  the  axe  ;  but  when  government 
required  the  production  of  that  strength,  it 
was  not  forthcoming;  and  it  was  more  to  be 
wondered  that,  under  such  disadvantages,  so 
much,  rather  than  so  little,  had  been  dome. 
The  convicts  whose  services  belonged  to  tlie 
crown  were  for  the  most  part  a  wretched, 
worthless,  dissipated  set,  who  never  thought 
beyond  the  present  moment ;  and  they  were 
for  ever  employed  in  rendering  that  moment 
as  easy  to  themselves  as  their  invention  oould 
enable  them. 

«  Of  the  settlers  and  their  disposition  moA 
has  been  already  said.  The  aasistanoe  and  en- 
couragement which  from  time  to  time  were 
given  them,  they  were  not  found  to  deserve. 
Tike  greater  part  had  originally  been  conviettf 
and  it  is  not  to  be  supposed  that  while  they 
continued  in  that  state,  their  habits  were 
much  improved.  With  these  habits,  then, 
they  became  freemen  and  settlers ;  the  effect 
of  which  was,  to  render  them  insolent  and 
presuming ;  and  most  of  them  continued  a 
dead  weight  upon  the  government,  without  re* 
ducing  the  expenses  of  the  colony.** 

Observations The  features  of  worthleta- 

ness  are  ascribed  to  them  ("  the  settlers^)  in 
general :  the  non-convicts  are  alluded  to,  and 
are  not  excepted.  In  this  view  of  it,  the  im- 
proved  colony  presents  the  picture  of  a  com- 
munity, in  which  not  only  the  corrupt  members 
of  it  are  not  amended,  but  the  sound  members 
— such  as  had  been  introduced  into  it — are 
corrupted.  If  such  be  thecase,  there  is  nothiiig 
in  it  but  what  ought  to  have  been  expected. 
In  Letter  I.  page  210,  instances  in  proof  of 
it  have  been  already  given,  in  speaking  of  the 
soldiery:  and  more  will  come  to  be  given 
under  the  head  of  Public  Functionaries. 

No.  4,  p.  277.  December  1799.  —  "  The 
harvest  was  now  begtin,  and  constables  were 
sent  to  the  Hawkesbury,  with  directions  to 
secure  every  vagrant  they  could  meet,  and 
bring  them  to  Sydney,  unless  they  choee  to 
work  for  the  settlers,  who  were  willing  to 
pay  them  a  dollar  each  day,  and  their  provi" 
sions ;  for  at  this  time  there  were  a  great 
number  of  persons  in  that  district,  styling 
themselves  free  people,  who  refused  to  la- 
bour unless  they  were  paid  the  most  exor- 
bitant wages." 

ObsenMtions. — Standing  out  for  the  best 
wages  that  could  be  got,  is  no  proof  of  sloth : 
it  is  rather  a  proof  of  that  appetite  for  gain, 
which  is  the  spur  and  natural  concomitant 
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io  industry ;  but  high  as  die  wages  were,  H 
appeers  there  were  Tsgrants,  who  preferred 
idleness  even  to  such  high  wages. 

No.  5,  p.  314.  Au^uat  1801 **  Nothing 

has  been  said,  in  this  account  of  the  public 
labour,  of  preparing  the  government  ground 
annually  for  seed,  and  cropping  it,  or  of  ga- 
thering the  harvest  when  ripe.  But  these 
must  be  taken  into  accoimt,  as  well  as  thresh- 
ing the  com  for  delivery,  and  unloading  the 
storeships  on  their  arrival ;  which  latter  work 
must  always  be  completed  within  a  limited 
time,  pursuant  to  their  charters.  It  has  been 
said  before,  that  it  was  imposaible  to  obtain  a 
fair  day'B  work  from  the  convicts,  when  em- 
fleyedfor  the  pmbhc :  the  weather  frequently 
interfered  with  out -door  business,  and  oc- 
casioned much  to  be  done  a  second  time. 
Under  all  these  disadvantages,  and  with  a 
turbulent  refractory  body  dT  prisoners,  we 
are  warranted  in  saying,  on  thus  summing 
up  of  the  whole  of  the  public  labour  during 
the  last  four  years,  that  more  could  not  have 
been  performed ;  and  that  it  is  rather  matter 
€i  wonder  that  so  much  had  been  obtained 
with  such  means." 

ObtervoHomM,  —  Of  wonder  indeed  I  The 
worse  the  system,  the  greater  the  wonder 
that  any  given  quantity  of  good  works,  how 
small  soever,  should  be  shown  forth  under  it. 
The  more  irremediably  bad  —  the  more  irre- 
proachable the  conduct,  the  more  pitiable 
the  lot,  of  those  whose  misfortune  it  was 
to  have  the  management  of  it  on  the  spot. 
The  more  radically  bad  the  system,  the  more 
inexcusable  those  at  home  who  planned  it, 
but  most  of  all  those  at  home  who  persevered 
in  it,  its  deformities  all  the  while  staring  them 
in  the  face.  The  period  is  an  early  one  for  such 
reflections ;  but  they  accompany  the  idea  of 
the  "  improved*'  colony  from  Ae  very  first 
glance,  and  never  leave  it  till  the  last. 

XL  Further feaiwres  (/ Rbfobmation — Ftu- 
gality  and  Forecast :  Oppotite  features 
of  Corruption,  Prodigality  and  Impro- 
vidence ;  —  Prevalence  of  them  in  New 
South  Wales. 

No.  1,  p.  21.  February  1797.  —  "  It  now 
appeared,  that  to  obtain  spirituous  liquors, 
these  people,  the  settlers,  had  incurred  debts 
to  so  great  an  amount,  as  to  preclude  the 
most  distant  hope  of  Uquidating  them,  ex- 
cept by  selling  their  fiurms.  Thus  all  their 
former  industry  must  be  sacrificed  to  discharge 
debts,  which  were  contracted  for  the  tempo- 
rary gratification  of  being  steeped  m  beastly 
intoxication  for  a  certain  length  of  time.  All 
the  cautions  which  had  occasionally  been 
inserted  in  the  public  orders  against  this  dan- 
gerous practice,  had  not  proved  of  any  ad» 
vantage  to  those  whose  benefit  they  were 
intended  to  promote;  and  it  was  observed 
with  concern,  that  several  scenes  of  shame- 
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fill  imposition,  which  had  been  practised  by 
the  retail  dealers  in  this  article,  were  brought 
to  light  by  this  investigation." 

Obserwitums —  Intermixed  with  the  pro- 
digality and  the  improvidence  (your  Lordship 
sees)  comes  drunkenness:  but  drunkenness 
comes  in  everywhere,  and  with  every  thing. 
We  shall,  however,  have  a  head  appropriated 
to  it.  All  this  reprobacy,  too,  (is  it  credible  ?) 
spite  of  all  these  public  orders — all  this  good 
advice  from  the  governor :  pearls  of  which 
there  has  never  been  any  want  among  these 
swine.  Of  the  water  of  these  pearls  some- 
thing will  come  to  be  said  under  the  head  of 
Drimkenness, 

No.  2,  p.  96.  March  5, 1796.— <*  Speakmg 
of  the  busmess  before  a  court  of  dvil  judi- 
cature,'' "  this,*'  says  our  author,  **  consisted 
chiefly  of  litigation  about  debts  contracted 
between  the  retail  dealers  and  the  settlers. 
As  a  proof  to  what  a  height  this  business  had 
reached,  it  need  only  be  mentioned,  that  an 
appeal  was  made  to  the  governor  in  one  pro- 
secution for  a  debt  of  £868 :  16 :  10 ;  which 
appeal  was,  however,  withdrawn,  the  defen- 
dant consenting  to  pay  the  debt." 

Observations, — No  small  mass  of  property 
to  be  amassed  in  such  a  place :  but  of  the 
sowce  of  it  mention  has  been  already  made 
under  the  head  of  Olonies  (^Letter  I.  page 
207) ;  and  of  the  security  of  it,  more  may 
come  to  be  said  under  the  head  of  Economy, 
towards  the  close  of  the  present  letter. 

No.  8,  p.  97, 96.  March  1798 — «  The  go- 
vernor having  received  from  the  settlers  in 
each  district  a  dear  and  correct  statement 
of  their  grievances  and  distresses,  informed 
them  that  it  was  with  real  concern  he  be- 
held the  effects  of  the  meeting  oi  each  dvil 
court  which  for  ^e  public  accommodation  he 
from  time  to  time  had  occasion  to  assem- 
ble. The  vast  load  of  debt  with  which  they  so 
frequently  felt  themselves  burthened  through 
the  imposition  and  extortion  of  the  multitude 
of  petty  dealers,  by  whom  the  colony  was  so 
much  troubled,  with  the  difficulties  under 
which  the  industrious  man  laboured  for  want 
of  some  other  mode  of  providing  the  necessa- 
ries which  he  required,  were  grievances  of 
which  he  was  determined  to  get  the  better; 
and,  as  fiur  as  his  situation  would  authorise 
him,  he  would  adopt  every  means  in  his  power 
to  aiSbrd  them  relief. 

**  To  this  end  he  found  it  absolutely  ne- 
cessary to  suppress  numy  of  those  licensed 
public  houses,  which,  when  first  permitted, 
were  designed  as  a  convenience  to  the  labour- 
ing people ;  but  which  he  now  saw  were  the 
prindpd  cause  whence  many  had  candidly 
confessed  their  ruin  to  have  sprung. 

«  He  wished  it  were  possible  to  dissuade 
them  from  heaping  such  heavy  debts  upon 
themselves  by  the  enjoyment  of  articles  which 
they  could  do  without,  or  by  throwing  away 
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their  money  in  purehtting  at  every  public 
auction  rags  and  trifles  for  which  such  exor- 
bitant sums  were  exacted.  He  urged  them 
with  a  paternal  anxiety  to  consider  that  their 
folly  involved  their  whole  ftmilies  in  ruin  and 
misfortune,  and  conjured  them  to  wait  with 
patience  the  result  of  some  representations 
which  he  had  made  to  government,  as  well 
in  their  behalf  as  in  behalf  of  the  settlers 
upon  Norfolk  Island ;  by  which  he  hoped  that 
ere  long  they  would  have  an  opportunity  of 
purchasing  every  European  artide  that  they 
might  want,  at  such  a  reasonable  and  mode- 
rate price  as  they  by  their  industry  would  be 
ver^  well  able  to  afford  from  the  produce  of 
their  labour. 

*'  The  island  upon  which  Captain  Hamilton 
had  run  his  ship,  and  thereby  prevented  her 
sinking  with  them  at  sea,  was  thenceforward 
to  be  distinguished  by  the  name  of  Pre- 
servation Island.  From  thence,  the  colonial 
schooner  had  arrived  with  what  remained  of 
the  property.  As  soon  as  she  was  unload- 
ed, the  property  was  put  up  to  sale  for  the 
benefit  of  the  underwriters,  when  the  little 
effect  of  the  governor's  recommendation  of 
patience  was  seen  by  the  most  enormous  prices 
being  paid  for  every  article.  The  money  that 
should  have  been  expended  in  the  cultivation 
and  improvement  of  their  farms  was  thus  la- 
vishfy  thrown  away ;  and  it  happened  fortu- 
nately enough  for  the  underwriters  that  the 
wheat  of  tlus  last  season  had  been  received 
into  the  public  granary,  and  immediately  paid 
for.  Tlienty^two  shUUngs  were  paid  at  this 
sale  for  one  common  cup  and  saucer" 

Observations,  —  Besides  prodigality  and 
improvidence,  more  drunkenness,  more  good 
advice,  as  pregnant  as  ever  with  good  effects. 
But  of  this  in  its  place,  as  already  mentioned. 
*'  Imposition  and  extortion,**  the  fruit  "  of  the 
multitude  of  the  dealers"  f  Say  rather,  of  the 
smallness  of  their  number.  In  the  multitude 
of  dealers,  much  more  surely  than  of  "  coun* 
aellors,''  there  is  safety.  Copies  of  Adam 
Smith  do  not  appear  to  have  been  abundant 
in  the  libraries  of  New  South  Wales. 

Government  to  turn  shopkeeper !  —  Per- 
haps a  necessary  remedy — not  improbably  a 
costly,  and  therefore  most  certainly  a  formi- 
<lable  one.  Au}ay  with  it  /  cries  Adam  Smith, 
But  most  assuredly,  among  the  nations  whose 
wealth  he  had  in  view,  was  no  such  nation 
as  New  South  Wales.  Of  this  further,  per- 
haps,  under  the  head  of  Economy. 

No.  4,  p.  120.  Ju^  1798.  —  "  The  ready 
sale  which  the  speculators  who  called  here 
constantly  found  for  their  cargoes,  ti^ether 
with  the  ruinous  traffic  which  was  carried  on 
by  means  of  the  monopolies  that  existed,  in 
opposition  to  every  order  and  endeavour  to 
prevent  them,  woidd,  beyond  a  doubt,  with- 
out the  establishment  of  a  public  store  on  the 
pert  of  government,  keep  the  settlers  and 


others  in  a  continual  state  of  b^gwy,  and 
extremely  retard  the  progressive  improve^ 
ment  of  the  colony." 

No.  5,  p.  106.  Felaiuiry  1799.  ~  "  Pre- 
suming  on  the  kta  inefficient  harvest,  the 
settlers  requested  again  to  be  supplied  with 
seed- wheat  from  the  store,  but  were  refused. 
It  was  well  known  that  they  sold  for  spirits, 
to  the  last  bushel  of  their  crop,  and  left  their 
fiunilies  without  bread.  Then  they  pleaded 
poverty  and  distress,  and  their  utter  inability 
to  pay  what  tliey  had  borrowed.  When  seed 
has  been  lent  ibem,  they  have  not  unfre- 
quently  been  seen  to  sell  it  at  the  door  of  the 
store  whence  they  received  it." 

Observations.  —  Again  the  settlers  no  ex- 
ception in  &vour  of  non-eonviets. 

No.  6,  p.  279.  January  3,  1800 "  The 

Swallow,  East-India  packet,  anchored  in  the 
Cove,  on  her  way  to  China.  She  had  on 
board  a  great  variety  of  articles  for  sale,  which 
were  intended  for  iJbe  China  market ;  but  the 
master  thought,  and  actually  found  it  worth 
his  while  to  gratify  the  inhabitants,  partieu- 
larly  the  females,  with  a  display  of  many  ele- 
gant articles  of  dress  from  Bond  Street,  and 
other  fashionable  repositories  of  the  metro- 
polis. 

"  On  the  11th,  the  Minerva  transport  ar- 
rived from  Ireland.  Having  touched  at  Rio 
de  Janeiro,  she  had  brought  many  articles  for 
sale,  as  well  from  that  port  as  &om  Eni^nnd, 
most  of  which  were  much  wanted  by  the  in- 
habitants ;  but  the  prices  required  for  them 
were  such  as  to  drain  the  colony  of  every 
shilling  that  could  be  got  together.'* 

Observations. — Of  this  already  (Letter  I. 
page  207,)  in  speaking  of  paper  money,  and 
the  staple  trade  of  this  peculiar  colony. 

III.  Per  Contra — Industry,  FauGALiTV, 
Forecast,  in  the  American  Penitentiary 
Houses. 

1.  Philadelphia  House,  instituted  1790. 

No.  1.  Philadelphia;  1795:  Laincourt,  p. 
14. — **  Out  of  his  profits  the  prisoner  is  ob- 
liged to  pay  his  board,  and  the  price  of,  or 
in  some  cases  a  certain  rent  or  hire  for  the 
instruments  he  uses.  These  payments,  n^ch 
are  necessarily  determined  by  the  current 
price  of  commodities,  are  fixed  by  the  inspec- 
tors four  times  in  every  year.  At  present 
it  amounts  to  one-sixth  of  a  dollar  for  each 
man's  board.  The  most  infirm,  however,  any 
earn  easily  twenty  pence  per  day,  by  piling 
oakum ;  and  there  are  some  who  earn  above 
a  dollar.*' 

No.  2.  Philadelphia;  1796:  TumbuU,  p. 
16. — "  For  each  convict  a  separate  account 
is  kept  by  the  jailor,  diaiging  him  with  his 
dotlung,  sustenance.  Ice. ;  and  in  which  a  rea- 
sonable allowance  for  his  labour  is  credited. 
It  is  generally  rather  less  than  the  wages  of 
other  workmen  in  the  city.    These  account^*- 
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MTe  Manced  at  short  periodi,  in  order  that 
the  overplus  or  proportion  which  mjght  be 
due  to  the  prisoner,  may  be  paid  into  the 
county  treasury  for  safe  keeping;  and,  once 
in  every  three  months,  they  are  audited  be- 
fore the  inspectors.  The  committee  of  in- 
spectors,  once  during  the  same  period  of  time, 
fix  the  charges  for  the  prUonera^  maintenance, 
which  depend  on  the  existing  price  of  pro- 
visions, &c.  It  is  now  one  ehilling  and  three- 
pence a-dayfor  tlie  nuilet^  and  eevenpence  for 
the  females.  There  are  Jfew  who  do  not  earn 
above  two  shillings.  The  marble  sawing  and 
manufacturing  of  nails  are  the  most  lucrative 
employments  followed  in  the  prison.  Several 
were  pointed  out  to  us,  who  earned  at  these 
occupations  above  a  dollar,  and  one  in  parti- 
cular whose  daily  labour  averaged  one  dollar 
and  a  half." 

No.  3.  lb.  p.  48 "  Some  have  appro- 
priated the  proceeds  of  their  labour,  while  in 
-confinement,  to  the  support  of  their  families ; 
and  several,  on  leaving  the  prison,  have  re- 
ceived 40  or  50  dollars  ^4b.  6d.)  the  over- 
plus of  the  profits  of  their  labour,  and  with 
this  capital  turned  out  honest  and  industrious 
members  of  society." 

2.  New  Yorh  House,  instituted  1790. 

No.  4.  New  Yotk;  1802:  Eddy,  p.  94.— 
**  The  convicts  have  now  become  more  skilful 
workmen,  and  can  perform  more  labour,  and 
to  greater  advantage,  than  heretofore." 

Observations, — In  this  more  recent  priaon, 
the  economy,  it  appears,  had  not  yet  attained 
to  such  a  pitch  of  perfection  as  to  afford  to 
the  public  a  profit  equal  to  the  expense  of 
the  convict's  maintenance.  Under  the  Phi- 
ladelphia system,  no  allowance  was  to  com- 
menoe  in  favour  of  any  convict,  till  after  the 
estimated  expense  of  his  share  in  the  aggre- 
gate expense  of  the  prison,  or  at  least  the 
greater  part  of  that  expense,  had  been  reim- 
bursed. The  New  York  institution  appears 
to  have  had  disadvantages  of  its  own  to 
struggle  with,  which  by  the  last  accounts 
were  not  yet  overcome ;  but  which,  by  the 
same  accounts,  were  in  a  way  to  be  overcome. 
At  Philadelplda,  the  charge  against  the  con- 
vict appears  to  have  been  fixed  at  so  low  a 
rate,  that  firom  the  first  some  surplus  went 
into  the  pocket  of  the  convict  workman,  the 
most  unskilful  not  excepted.  Whether  the 
same  policy  has  been  piu'sued,  and  in  the 
same  degree,  at  New  York,  I  have  not  found. 
I  should  rather  expect  to  find,  not ;  and  in 
that  case  I  am  inclined  to  think  that  a  little 
more  liberality  under  this  head  might,  even 
in  the  way  of  economy,  have  been  attended 
with  advantage. 

Supposing  this  feature  in  the  Philadelphia 
system  to  have  been  copied  in  New  York, 
there  being  no  surplus  for  the  convict  work- 
;iuin,  the  virtues  of  frugality  and  forecast 


would  not  in  his  instance  find  any  ground  to 
build  upon. 

3.  Penitentiary  system :  Panopticon  mode. 

This  spur  to  industry  presented  itself  to 
me  from  the  first  as  a  very  material  imple- 
ment in  the  apparatus  of  reformation.  In 
1793,  when  I  was  arranging  with  Mr.  (now 
Sir  Evan)  Nepean  (then  under-secretary  of 
state  under  Mr.  Dundas)  those  terms  of  eon- 
tract,  which,  without  much  variation,  were 
afterwards  approved  of  at  the  Treasury,  and 
are  printed  in  the  28th  Report  of  the  Com- 
mittee of  Finance — on  this  occasion,  in  my 
accepted  proposal^  on  the  ground  of  which 
we  were  proceeding,  a  fourth  part  having 
been  specified  by  me  as  the  share  I  was  will- 
ing to  allow,  at  the  same  instant  he  happened 
to  mention  a  sixth  part  as  the  share  he  had 
thought  of.  Without  hesitation  I  declined 
taking  advantage  6i  this  fiidlity.  A  fourth 
part  (I  recollected)  was  the  share  mentioned 
by  Howard  as  that  which,  judging  firom  his 
experience,  he  looked  upon  as  capable  of  in- 
spiring the  requisite  degree  of  alacrity.  It 
went  against  me  to  give  less  than  what  had 
been  recommended  by  so  approved  a  judge : 
and,  moreover,  under  my  plan  there  was  a 
particular  reason  for  not  falling  short  of  that 
mark ;  since,  for  the  fulfilment  of  the  article 
relative  to  the  superannuation  annuity,  I  re- 
served to  myself  the  power  of  retaining  in 
my  hands  as  fiv  as  the  half  of  each  nun's 
allowance,  in  which  case  the  share  received 
by  him,  in  the  shape  of  present  allowance, 
would  be  reduced  to  an  eighth. 

While  yet  on  the  road  to  reformation,  the 
discussion  of  these  points,  though  by  no  means 
unapposite  to  that  head,  has  at  the  same  time 
led  us,  though  prematurely,  into  a  comer  of 
the  field  of  economy.  Just  entered  upon,  and 
that  but  en  passant,  and  already,  my  Lord, 
what  a  light  breaks  in  upon  it !  In  the  ac- 
count of  expense  compare  this  0,  or  rather 
this  minus  x  per  annum,  with  the  plus  £46 
of  New  South  Wales. 

IV.  —  Genebal  Depravity  —  Prevalence 
of  it  in  New  South  Wales,  as  attested  in 
general  expressions. 

No.  1.  II.  Collins,  p.  2.  October  1796.  — 
**  The  frequent  commission  of  the  moat  atro- 
cious crimes,  together  with  the  dissipated, 
turbulent,  and  abandoned  disposition  of  the 
convicts,  had  more  than  ever  at  this  time 
been  manifest." 

Observations Practical  inference  —  re- 
solution to  construct  the  two  prisons,  above 
spoktn  of,  at  Sydney  and  Paramatta.* 

No.  2.  lb.  p.  3.  October  1796.  —  *•  Far  too 
many  of  them  were  most  incorrigibly  tiagi- 
tious." 

,  •  Supra,  p.  181. 
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OAMftNKluMU. — Practicd  inference :  form- 
ing  (as  above)  the  most  incorrigible  of  them 
into  a  jail  gang  (Letter  L  p.  181.) 

No.  3,   lb.  p.  9.   October  1796 "  The 

morality  of  the  settlement  is'*  expressly  stated 
as  *<  a  point  which  he'*  (the  governor)  "  could 
not  venture  to  promise  himself  that  he  Mhould 
wtr  attaiH.** 

No.  4,  lb.  p.  23.  Februerg  1797.  —  "  It 
now  appeared"  by  the  <*  books*'  that  «*  there 
were  at  this  time  not  less  than  800  men  off 
the  ttore,  and  working  far  themseltfes  in  the 
colony ;  forming  a  vast  deduction  from  the 
public  strength,  and  adding  a  great  many 
chances  against  the  safety  of  private  and  pul^- 
lie  property,  as  well  as  personal  security.'* 

OburvatUmt,  —  Written  confirmation  of 
the  general  proposition  so  often  repeated :  — 
onder  inspection  (vis.  such  inspection  as  the 
nature  of  the  institution  admittM  of,)  bad 
enough ;  out  of  inspection,  worse  and  worse. 
To  "  workimg  fbr  tkewuehes,*'  might  have 
been  added — or  guppomd  to  work. 

No.  5,  p.  53.  October  1797.  —  "  At  this 
time,  such'*  (observes  the  annalist)  "  was  the 
increase  of  crimes,  that  thrioe  in  this  month 
was  the  court  of  criminal  judicature  assem- 
bled. Offences — murder,  perjury,  forgery, 
and  theft." 

No.  6,  p.  100.  March  1798.  _<*  The  ut- 
most vigilance  was  constantly  requisite  to 
guard  against  robbers,  both  on  land  and  wa- 
ter. It  was  impossible,  in  such  a  community 
as  this,  to  have  a  police  too  strict,  or  to  be 
sufficiently  aware  at  all  times  of  such  a  nest 
of  villains,  llanv  examples  had  been  made ; 
but  after  a  few  dsys  had  elapsed,  they  were 
forgotten ;  and  every  act  of  lenity  and  in- 
dulgence was  found  to  be  ruinous  to  the 
welfiuv  and  comfort  of  the  whole.  It  was 
to  be  hoped,  however,  that  the  introduction 
of  more  qf  ike  better,  and  fiwer  oftke  worst 
aori  of  characters,  would  in  due  time  give 
the  balance  a  fovourable  turn.*' 

ObMervationt. — This,  we  see,  is  th&ground, 
weak  as  it  is,  upon  which,  in  the  e]q>ectBtion 
of  the  late  chief  magistrate,  as  in  the  view 
of  the  late  governor,  all  hope  of  moral  im- 
provement rests :  the  not  applying  the  set- 
tlement to  the  only  purpose,  with  reference 
to  which  it  has  ever  been  thought  well  of  by 
anybody.  Quere  as  to  those  **  w&r$t"  cha- 
racters — if  not  sent  to  this  improved  colony, 
what  else  would  gentlemen  widi  to  have  done 
with  them?  If  these  most  intractable  of  cha- 
racters can  be  disposed  of  with  advantage  at 
a  less  distance  and  at  a  less  expense,  might 
not  the  same  economy  be  applied  to  the  less 
intractable  ones  ? 

My  language  would  be  somewhat  different. 
Give  me  the  worst  in  preference :  the  greater 
the  difficulty,  the  greater  the  glory.  U  there 
most  be  a  New  South  Wales,  let  rather  the 
least  corrupted  go  to  New  South  Wales. 


No.  7,  lb.  p.  105.  Afml  1798.  —  At  tiiif 
time  the  settlers  are  still  spoken  of  as  being 
"  certainly  undeservingof  the  attention  wfai<£ 
they  met  with  from  the  governor." 

Observatiotu The  settlers  —  not  now, 

as  in  October  1792,  "  &r  too  many ;"  but  tke 
settlers :  —  the  settlers  in  general.  These 
settlers,  however,  were  the  flower  of  the 
flock :  the  class,  in  whose  instance  the  pos- 
session of  permanent  property  —  a  sort  of 
landed  property,  such  as  the  nature  of  a  go- 
vernment completely  arbitrary  admitted  o( 
together  with  a  portion  of  appropriate  stock — 
would,  according  to  received  theories,  aflfbrd 
that  sort  of  security  for  good  behaviour  whidi 
it  is  in  the  power  of  property  in  such  a  state 
of  society  to  give ;  and  who,  as  often  as  tlie 
occasion  recurs  for  mentioning  them,  are  not- 
withstanding, and  without  any  discriminstion, 
mentioned  as  the  worst. 

No.  8,  lb.  p.  130.  Oc<o&erl798 At  this 

time  after  speaking  of  the  wilful  burning  of 
a  building  at  Sgdneg,  used  as  a  ekarck  and 
sekool  rot  which  afterwards),  "  this  drcom- 
stance,  it  is  observed,  *<  must  impress  upon 
the  mind  of  every  one  who  may  read*'  thia 
account,  to  what  a  dreadful  state  of  profligacy 
**  the  colony  had  arrived;  which,  alarming 
as  it  was,  might  have  been  still  worse,  had 
it  not  been  fbr  the  ciml  police,  which  for- 
tunately  had  been  established:  for  a  more 
wicked,  abandoned,  and  irreligious  set  of 
people,  had  never  been  brought  together  in 
any  part  of  the  colony.  The  hope  of  their 
amendment  seemed  every  day  to  lessen." 

Observations.  —  No  travelling  without  s 
passport,  fcc.  &c.  A  sort  of  system  of  gene- 
ral imprisonment  witkin  tke  rules :  a  system, 
which  having  necessity  for  its  justification, 
was  not  the  less  subject  to  endless  vexations, 
oppressions  and  abuses. 

No.  10,  lb.  p.  210.  Mag  I799.~Aidb&<fer*. 
At  this  time  mention  is  made  of  a  convict 
(Robert  Lowe,)  one  of  a  number  who,  for 
particular  instances  of  good  behaviour  on 
shipboard,  '*  had  received  conditional  eman- 
cipation, and  been  allowed  to  provide  for 
their  own  maintenance."  *'  Few  of  tkese  peo- 
ple, however,"  it  is  added,  '*  were  in  tke  end 
found  to  merit  tkis  reward  and  indulgence,  as 
their  foture  (i.  e,  subsequent)  conduct  had 
proved." 

Observations,  —  Whatever  symptoms  of 
previous  good  dispositions  had  at  any  time 
manifested  themselves  among  the  convicts, 
while  subject  to  such  degree  of  inspection  as 
the  economical  arrangements  afforded,  were 
scarce  ever  found  capable  of  maintaining 
themselves  against  the  corruptive  effects  of 
the  state  of  society  there  established :  a  so- 
ciety composed  of  such  characters,  exempted 
from  all  restraints. 

No.  11,  lb.  p.  218.  2dJulg  1799.  — Still 
the  older  the  settlement,  the  more  universal 
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the  deprm?iiy»  tod  the  more  authentic  the 
evidence  of  it.  Two  men  end  a  women  had 
jnst  been  hanged  for  a  murder  committed  on 
the  body  of  a  hind  and  generoua  friend  (one 
of  the  missionaries,)  to  save  the  repayment 
of  a  sum  of  £10  lent  by  him  to  his  murderers. 
'*  The  abandoned  state  in  which  the  settle- 
ment wts  at  thiB  time"  continues  the  annalist, 
'*  cannot  be  better  understood  than  by  a  peru- 
sal of  the  following  orders :" —  The  principal 
mischief  mentioned  is  the  **  late  increased 
number  of  nocturnal  robberies."  Assigned 
cause — on  the  part  of  the  petty  eonstabiee  and 
diviaiUmalwatehmen,  either  extreme  negligence 
or  complicity  with  the  malefactors.  These 
subordinate  magistrates  were  the  elect  among 
the  men  of  property  in  the  colony.*  Remedies 
proposed — subscription  for  rewards,  and  a 
system  of  universal  vigilance,  commensurate 
to  the  universal  insecurity. 

Of  these  orders,  it  is  stated  '<  that  they 
seemed  to  have  been  attended  with  some 
effect, "because  some  vagrants  were  taken  up 
In  consequence.  The  effect,  however,  seems 
not  to  have  been  very  great,  since  a  state- 
ment comes  inunedistely  after  it — that  still 
*'  alarming  depredations  were  nightly  com- 
mitted upon  the  live  stock  of  individuals." 

Na  12,  p.  277.  December  1779.~The  his- 
tory of  this  year  closes  with  an  ejaculation — 
**  May  the  annalist,  whose  business  it  may  be 
to  record  in  future  the  transactions  of  the 
colony,  find  a  pleasanter  field  to  travel  in, 
where  his  steps  will  not  be  every  moment 
beset  with  murderers,  robbers,  and  incen* 
diaries !" 

No.  13,  p.  296.  Jvne  1800.  —  Mention 
having  been  made  of  executions,  **  the  num- 
ber of  robbers  and  sheep-stealers"  is  men- 
tioned as  *'  still  increasing,  notwithstanding 
the  late  executions."  Whereupon  comes  a 
question — *'  Can  it  be  wondered  at,  that  so 
much  prqfiigaey  prevailed  in  every  part  of  the 
aettlement  f" 

Observations*  —  Here  or  hereabouts  (only 
lour  months  later)  concludes  the  regular  part 
of  the  history — the  part  chronologiailly 
arranged.  The  intelligence  by  a  vessel  that 
quitted  the  colony  at  a  posterior  date  (Au- 
gust 1801)  consists  of  nothing  but  a  few 
scattered  articles,  mostly  without  distinction 
of  date. 

%  General  DErRAmY  continued—Feviales. 

No.  1,  p.  121.  Jubf  1796 **  Great  com- 

plaints  were  now  made  of  the  profligacy  of 
the  women,  who,  probably  from  having  met 
vrith  more  indulgence  on  account  of  their  sex 
than  their  general  conduct  entitled  them  to, 
were  grown  so  idle  and  insolent,  that  they 
were  unwilling  to  do  anything  but  nurse 
their  children,  an  excuse  from  labour  which 

•  II.  Collins,  pp.  fl,  64. 
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very  few  were  without.  Were  their  value  to 
be  estimated  by  the  fine  children  with  whiA 
they  had  increased  and  multiplied  the  num* 
hers  in  the  settlement,  they  certainly  would 
have  been  found  to  deserve  every  care  and 
attention  as  usefid  members  of  society,  but 
their  vices  were  too  conspicuous  and  promi- 
nent to  admit  of  much  psiliation." 

Observations, — Amoiw  these  fine  children 
a  curious  enough  topic  of  inquiry  would  be. 
How  many  legitimate?  how  many  illegiti- 
mate ?  —  Another,  though  not  quite  so  as- 
certainable. Among  the  Intimate,  how  many 
who  had  for  their  fiithers  the  husbands  of 
their  mothers  ? — The  managers  of  the  *'  im- 
proved colony,"  here  at  home,  had  they  re- 
ceived any  such  information,  my  Lord?  had 
they  used  an  v  endeavour  to  obtain  it  ?  were 
the^  afivid  of  receiving  it  ?  or  was  it  beneath 
their  care  ?t 

No.  2,  p.  123.  Akyuat  1798.  ~  PosiHvebf 
bad  in  July — another  month,  and  they  are 
become  so  in  the  comparative  degree —  '*  the 
women,  to  their  disgrace,'*  says  their  histo- 


•)- It  cannot  have  been  a  secret  to  them.  In  the 
unnublished  book,  entitled  Panopticon^  printed 
in  1791,  I  find  in  page  141,  on  Separation^  && 
the  following  passage:  —  ^* Turn  now  to  New 
South  Wides :  2000  convicts  of  bodi  sexes,  and 
160  soldiers,  not  to  speak  of  officers,  jumbled 
together  in  one  mass,  and  minglinc  like  beasts  t 
in  two  years,  fVom  14  mania|[es,  u)  births :  the 
morals  of  Otaheite  introduced  mto  New  Holland, 
by  the  medium  of  Old  Zngland.** 

After  this  I  find  a  reference  as  fdUows : — **  See 
Governor  Phillips'aooonnt  of  the  settlement,  4to. 
1791,  pp.  viii  67 ;  Mr.  Wbite*s  ditto,  4m.  1790, 
and  extrscts  of  letters  and  accounts  printed  uid 
laid  before  the  House  of  Commons  in  pursuance 
of  an  order  of  April  8th  1791,  pi  3.** 

November  1802.-.I  find  now,  my  Loid,  1 
ought  to  beg  pardon  of  the  beasts,  since  by  sub- 
sequent accounts  there  have  been  times  in  which^ 
in  point  of  decency,  as  fiyr  as  depends  upon 
clothing,  the  four-footed  race  have  had  greatly 
the  advantage. 

Na  .1;  II.  Collms,  p.  101,  March  179&_ 
*'  Provisions  ...stores — 16  monifu  since  the  last 
were  received.  A  few  slops  were  served  to  the 
male  convicts  in  the  beginnine  of  this  month, 
they  being  neariy  nakedj  and  the  store  unable  to 
supply  them  with  covering.*' 

No.  2,  lb.  p.  142.  Januarv  1799.^'*  The  am. 
rices  in  general  had  suffered  much  through  want 
of  clothing  and  bedding.  Indeed,  dunng  the 
Ute  harvest,  several  gangs  were  seen  labouring 
In  the  field  sMfi^ofcMMng  ofanu  kind  as  the 
savages  of  the  country.  This  had:  made  them 
insert,  and  anonymous  letters  were  dropped, 
in  which  were  threatenings  of  what  would  be  done 
at  the  proper  season.'* 

Nakedness,  and  thence  insolence: —and  the 
b]aine,myLord— whereisit?  With  those  who 
wore  no  clothes  because  they  could  set  none  ? 
or  with  those  who  left  them  without  dothes  ?— 
Suffer  till  yon  rot,  suffSer  without  oomphunt— no 
nodce  taken  t  complain — notice  taken  that  you 
are  insolenL  Harsh  forms  excepted,  could  not 
your  IiOrdship*s  recoUecdon  furnish  you  with 
something  like  another  instance  ? 
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rian  at  this  time,  "  were  far  worse  tkan  the 
men,*' 

No.  3,  p.  128.  October  1796.— -In  speak- 
ing of  the  seamen  belonging  to  '*  Bome  of  the 
whalers  that  were  in  the  harbour/'  the  women 
of  the  colony,  along  with  the  spirits  of  it,  are 
mentioned  as  the  two  temptations  so  pecu- 
liarly calculated  "  everywhere"  to  lead  them 
astray. 

Observations Everywhere  ?  Yes,  so  £u 

as  concerns  certain  vices,  such  as  idleness, 
prodigality,  and  improvidence^  but  not  every, 
where  into  crimes.  It  is  only  in  New  South 
Wales  that  incontinence  exposes  a  man  ne- 
cessarily and  uniformly  to  the  seductions  of 
women  ''  far  worse  than  the  men** — ^the  men 
of  New  South  Wales,  t.  e.  bi  worse  than  a 
gang  of  robbers,  burglarers,  murderers,  and 
incendiaries. 

No.  4,  p.  138.  Nov,  1796.  _  At  this  time, 
**  the  complaints  which  were  daily  made  of 
the  refractory  and  disobedient  conduct  of  the 
convict  women  rendered  it  absolutely  ne- 
cessary'* (it  is  said)  **  that  some  steps  should 
be  instantly  taken  to  make  them  more  clearly 
understand  the  nature  of  their  situation,  and 
the  duties  they  were  liable  to  perform  :*'  — 
Semper  eadem^  worse  and  worse. 

No.  5,  p.  218.  U  Jubf  1799.-.  Bad  be- 
yond  endurance.  The  opinion  above  given 
is  not  peculiar,  either  to  the  Ute  chief  ma- 
gistrate, writing  at  a  distance  from  the  colony, 
or  to  his  informant  on  the  spot.  It  is  pro- 
claimed on  the  spot  in  public  orders  by  the 
highest  authority  in  the  place.  **  The  con- 
tinual  complaints  which  are  made  of  the  con- 
duct of  the  female  convicts  require"  (says  the 
governor  in  his  order  of  this  day)  "  the  most 
rigid  and  determined  discipline,  with  such 
characters,  who,  to  the  disgrace  of  their  sex, 
are  fiur  worse  than  the  men,  and  are  generally 
found  at  the  bottom  of  every  infamous  trans- 
action that  is  committed  in  the  colony." 

No.  6,  p.  272.  November  1799 Speaking 

ofdivine  service  on  Sundays,  "  The  women" 
(it  is  said)  were  also  directed  to  be  more 
punctual  in  their  appearance ;  for  these  still 
availed  themselves  of  the  indulgence  which 
as  women  they  had  been  treated  with,  seldom 
thinking  themselves  included  in  the  restric- 
tions that  were  laid  upon  others." 

No.  7.  p.  284.  February  1800.  —  This 
month  exhibits  a  particular  example  of  the 
effect  of  such  characters,  not  upon  their  fel- 
low-convicts only,  but  also  upon  the  soldiery. 
"  One  of  these  people,  a  quiet  well-disposed 
young  man,  fell  a  victim  to  an  attachment 
which  he  had  formed  with  an  infamous  wo- 
man, who,  after  plundering  him  of  everything 
valuable  tiiat  he  possessed,  turned  him  out  of 
the  house  to  make  room  for  another.  This 
treatment  he  could  not  live  under ;  and  pla- 
cing the  muzzle  of  his  gun  beneath  his  chin, 
he  drew  the  trigger  with  his  foot,  and,  the 


contents  going  through  his  neck»  instantif 
expired." 

No.  8,  p.  290.  I4th  April  1800 It  was  in 

order  to  make  an  addition  to  the  numbers  of 
this  sex,  elsewhere  thebetterhalf  of  the  spe^ 
des,  but  in  this  "  improved"  colony  "far  the 
worst"  that  on  this  day  the  Speedy  whaler  ia 
mentioned  as  arriving  from  England  with  50 
"  female  convicts ;  and  what  were  much  more 
welcome  and  profitable*  (observes  the  histo- 
riographer,) **  832  casks  of  salt  provisiona, 
which  enabled  the  governor  once  more  to  issue 
a  full  ration."  Profitable?  Yes:  welcomeneaa. 
depends  on  appetites  and  tastes. 

V.  General  Depravitt  —  Particular 
Exemplifications. 

No.  1,  p.  4.  October  1796. —At  this  time, 
after  speaking  of  "  a  murder  committed  by 
a  man  on  the  person  of  a  woman  with  whom 
he  cohabited,"-."  This"  (it  is  added)  *<  made 
the  fifth  circumstance  of  the  kind  which  had 
occurred  within  the  last  twelve  months ;  and 
so  excessively  abandoned  were  the  people, 
that  it  was  scarce  possible  to  obtain  sufficient 
proof  to  convict  liie  offenders." 

No.  2,  p.  196.  January  1799.  — .  A  bmg- 
lary  committed  at  this  time  in  the  house  of 
the  acting  commissary  (the  head-keeper  of 
the  public  stores)  is  no  otherwise  worth  dis- 
tinguishing than  as  it  shows  the  audacity  of 
the  delinquent,  and  the  insecurity  of  those 
abodes  and  masses  of  property  which  would 
naturally  be  the  best  guarded  and  most  se- 
cure. 

No.  3,  p.  197.  January  1799 This  next 

page  affords  an  occurrence,  distinguished  fitom 
the  herd  of  crimes  by  two  drcumstanoea  — 
the  nuignitude  of  the  property  stolen,  and 
the  multitude  of  the  delinquents  associated 
**  Before  this  court"  (a  court  held  on  this  day) 
(*  was  brought  part  of  a  nest  of  thieves  iHio> 
had  lately  stolen  property  to  &e  amoimt  of 
several  hundred  pounds." 

Observations, — As  in  the  first  part,  so  in 
this  second,  the  history  of  "  the  improved" 
and  ever-improving  colony  has,  for  its  chief 
ingredients,  a  pot  pourri  of  crimes.  Giving, 
if  without  particular  selection,  any  further 
additions  to  the  bead-roll  of  individual  of- 
fences, I  might  be  accused,  though  in  another 
sense,  of  adding  piracy  to  the  list.  Dropping 
all  such  comparative  peccadillos  as  robbeiy 
and  burglary,  I  will  therefore  oonunit  no> 
further  trespass  on  the  respectable  histo- 
rian's well-earned  rights  of  authorship  tlua 
by  picking  out  the  cases  of  incendiarism  as  I 
find  them  rearing  their  heads  above  the  herd 
of  ordinary  crimes. 

VI.  Depravity — Particular  Exempltfica- 
tioM  —  Incendiarism, 

No.  1,  p.  17.  January  1797.  — *•  The  go- 
vernor, on  his  return  from  his  excursion,  had 
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the  mortification  of  seeing  a  itacV,  contain- 
ing about  800  Inishels  of  wheat,  burnt  to 
the  ground.  This  happened  at  Toongabbe, 
near  which  place  the  e ovnfry  was  everywhere 
inflames,  and  where  much  wheat  belonging 
to  government  was  stacked.  By  the  acciden- 
tal vicinity  of  a  jail  f(ang,  and  assistance 
bought  of  them  by  a  universal  pardon,  other 
Btadks  were  saved.  Although  at  this  season 
cf  the  year,"  continues  our  author,  •*  there 
were  days  when,  from  the  extreme  heat  of  the 
atmosphere,  the  leaves  of  many  culinary  plants 
growing  in  the  gardens  have  been  reduced  to 
ptrwder,  yet  there  was  some  ground  for  sup- 
posing that  tbis  accident  did  not  arise  from 
either  the  heat  of  the  weather,  or  the  fire  in 
the  woods.  The  grain  that  was  burnt  was 
the  property  of  government,  and  the  destruc- 
tion of  800  bushels  of  wheat  made  room  for 
that  quantity  to  be  received  into  the  stores 
from  the  settlers  who  had  wheat  to  sell  to  the 
commissary:  there  were,  moreover,  at  this 
time,  some  ill-designing  people  in  the  country, 
who  were  known  not  to  have  much  regard 
for  the  concerns  of  the  public.  An  inquiry 
was  set  on  foot  to  discover,  if  possible,  the 
perpetrators  of  this  mischief,  but  nothing 
could  be  made  of  it." 

Thus  fiur  our  historian.  Two  other  points — 
the  impossibility  of  obtaining  evidence,  and 
the  nature  of  the  climate,  devoting  of  itself 
the  firuits  of  industry  to  the  flames — will  be 
noticed  elsewhere. 

-  No.  2,  p.  09.  December  1797.  —  **  Some 
time  in  this  month,  the  house  of  John  Mis- 
cham,  a  settler  in  the  district  of  Ckmcord, 
was  attacked  by  ihree  villains,  and  set  on  fire, 
together  with  a  stack  of  wheat  which  he  had 
just  completed  and  secured  against  the  wea- 
ther. This  unfortunate  man  was  indebted 
about  £33,  which  the  contents  of  his  wheat- 
stack  would  have  paid  off;  but  now,  besides 
being  very  much  beaten,  he  had  the  world  to 
begin  again,  with  a  load  of  debt  which  this 
untoward  accident  would  much  increase.  The 
man  himself  knew  not  to  what  cause  to  attri- 
bute it ;  and  he  was  as  ignorant  who  were  his 
enemies,  for  two  of  them  had  blackened  their 
ftoes,  and  to  the  third  he  was  a  stranger." 

No.  3,  p.  72.  December  1797.  —  **  The 
weather  was  now  become  exceeding  hot;  and 
as,  at  this  season  of  the  year,  the  heat  of  the 
sun  was  so  intense  that  every  substance  be- 
came a  combustible,  and  a  single  spark,  if  ex- 
posed to  the  air,  in  a  moment  became  aflame, 
much  evil  was  to  be  dreaded  from  fire.  On 
the  east  side  of  the  town  of  Sydney,  a  fire, 
the  effect  of  intoxication  or  carelessness, 
broke  out  among  the  convicts'  houses,  when 
three  of  them  were  quickly  destroyed ;  and, 
three  miles  from  the  town,  another  house 
was  burnt  by  some  runaway  wretches,  who 
being  displeased  with  the  owner,  took  this 
diabolical  method  of  showing  it." 


No.  4,  p.  129.  October  1798 — *;  Between 
seven  and  eig^t  o'clock  in  the  evening  of  this 
day,  the  church  on  the  east  side  of  tbe  cove 
was  hoovered  to  be  on  fire.  Every  assist- 
ance, as  fitf  as  numbers  eould  be  usefiil,  was 
given,  but  ineffectually ;  for  the  building  being 
covered  with  thatch,  which  was  at  this  time 
exceedingly  di^  and  combustible,  it  was  com- 
pletely consumed  in  an  hour. 

**  This  was  a  great  loss,  for  during  the 
working-days  of  the  week,  the  building  was 
used  as  a  school,  in  which  fi^m  150  to  200 
children  were  educated,  under  the  immediate 
inspection  of  Mr.  Johnson,  the  clergyman.  As 
it  stood  entirely  alone,  and  no  person  was 
suffered  to  remam  in  it  after  the  school  hours, 
there  was  not  any  doubt  that  this  atrocious 
act  was  the  effect  of  design,  and  the  conse« 
quence  of  the  late  order  whidi  had  been  given 
out,  and  had  been  rigidly  executed,  entordng 
attendance  on  divine  service ;  and  in  the  view 
of  rendering,  by  the  destruction  of  the  build* 
ing,  the  Sabbath  a  day  of  as  little  decency 
and  sobriety  as  any  other  in  the  week." 

No.  5,  p.  132.  October  1798 **  On  the 

evening  ot  the  11th,  another  fire  happened 
in  the  town  of  Sydney,  which,  but  for  a  great 
deal  of  care  and  activity,  might  have  burnt 
all  the  houses  on  the  east  side.  A  row  of 
buildings,  which  had  been  lately  erected  for 
the  nurses  and  other  persons  employed  about 
the  hospital,  was  set  on  fire  and  totally  con- 
sumed. The  flames  very  nearly  reached  the 
boat-yard,  in  which  were  many  concerns  of 
value." 

Observations,  —  Taken  by  themselves,  the 
words  **  was  set  on  fire,"  suggest  the  idea 
of  the  wilfiil  act  of  man ;  but  as  nothing  ie 
said  of  rewards  offered,  or  other  endeavours 
used,  for  the  discovery  of  the  authors  of  the 
mischief,  possibly  this  occurrence  w^  not 
meant  to  be  understood  as  belonging  to  the 
calendar  of  crimes.  In  the  next  article,  how- 
ever, where  the  mischief  is  expressly  referred 
to  human  will  as  its  cause,  the  expression  is 
the  same — **  was  set  on  fire,** — and  nothing  is 
said  about  reward,  any  more  than  here. 

No.  6,  p.  197.  January  1799.  —  **  On  the 
night  of  the  1 1th,  between  the  hours  of  eleven 
and  twelve,  the  public  gaol  at  Sydney,  which 
cost  so  much  labour  and  expense  to  erect, 
was  set  on  fire,  and  soon  completely  consumed. 
The  building  was  thatched,  and  there  was 
not  any  doubt  of  its  having  been  done  through 
design.  But,  if  this  was  the  £M!t,  it  will  be^ 
read  with  horror,  that  at  the  time  there  were 
confined  within  its  walls  20  prisoners,  most 
of  whom  were  loaded  with  irons,  and  who 
with  difficulty  were  snatched  from  the  flames. 
Feeling  for  each  other  was  never  imputed  to 
these  miscreants,  and  yet,  if  several  were  en» 
gaged  in  the  commission  of  a  crime,  they  have 
seldom  been  known  to  betray  their  companionr 
in  iniquity.** 
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ObtervationM*  — What  a  picture  of  aodety ! 
The  bond  of  oonnezion  not  sympathy,  but  an- 
tipathy — not  sympathy  for  one  anotiier,  but 
antipathy  to  government,  the  common  enemy. 

No.  7,  p.  277.  December  1799.  — "  About 
ten  o'clock  of  the  night  of  the  tame  day,  the 
log  gaol  at  Pftramatta  was  wilfully  and  mali> 
ciottsly  set  on  fire,  and  totally  oonsumed.  The 
prisoners  who  were  confined  were  with  diffi- 
culty  snatch^  from  the  flames,  but  so  miser- 
ably scorched,  that  one  of  them  died  in  a  few 
days.  This  building  was  a  hundred  feet  in 
length,  remarkably  strong,  and  had  been  con- 
atructed  with  much  labour  and  expense." 

*'  The  rewards  which  had  been  formerly 
held  out  upon  similar  occasions,  were  now 
offered  to  any  man  or  woman  who  would 
eome  forward  with  evidence." 

Obeervatioiu,  —  Rewards  upon  rewards, 
and  always  with  the  same  success.  A  feature 
80  remarkable  and  characteristic  may  furnish 
matter  for  a  separate  head. 

Of  all  crimes,  those  excepted  which,  by 
striking  at  the  root  of  government  itself, 
threaten  the  community  with  the  complicated 
and  unlimitedly  extensive  miseries  of  foreign 
or  dvil  war,  incendiianffii  may  be  set  down 
as  the  most  pernicious.  If  wtlfid  inundation 
be  likewise  to  be  excepted,  it  is  only  in  the 
comparatively  few  particular  situations,  in 
which,  by  the  removal  of  some  barrier  op- 
posed to  the  force  of  waters,  the  wickedness 
of  a  rash  hand  may  plunge  an  indefinitely  ex- 
tended tract  of  country  in  a  ruin  still  more 
extensive  than  can  be  brought  upon  it  by  the 
destructive  power  of  fire. 

Wide-spreading  as  the  mMd^  o/thejirsi 
wder  is  but  too  apt  to  be,  the  mischief  qf 
the  eeeand  order  is  sure  to  be  still  more  so. 
While  individuals  in  any  number  majr  have 
been  involved  in  the  actual  past  calamity,  no 
individual  whatever  within  the  reach  of  the 
report  can  be  secure  against  the  terror  which 
the  idea  of  future  possible,  and  to  appearance 
more  or  less  probable,  calamities  of  the  like 
kind,  cannot  but  inspire — exitium  ad  poMCO* 
ntetus  ad  omnee. 

The  final  causes,  or  generating  motives, 
capable  of  giving  birth  to  it,  are  prodigiously 
diversified.  The  specimen  your  Lordship  has 
just  been  seeing  is  not  a  scanty  one.  En- 
mitjft  eport,  appetite  for  gam,  may  be  set 
down  as  the  most  common :  and  among  these, 
enmity,  if  not  the  most  firequent,  is  the  most 
obvious. 

Sport,  by  no  means  an  unexampled  one, 
u  to  all  but  the  abandoned  perpetrator  the 
most  horrible  and  terrific.  From  the  incen- 
diary, whose  hand  is  not  put  in  motion  but 
by  enmity,  those  alone  have  to  fear  whose 
n&sfortune  it  is  to  have  excited,  or  to  stand 
oomiected  in  a  certain  way  by  vicinity  of  po»- 
aesdon  with  some  one  who  has  excited  that 
I  ill  his  breast.    But,  firom  the  hand 


in  which,  while  spreading  destruction  in  this 
its  most  difiusive  shape,  the  force  of  the  so- 
cial and  restraining  motives  has  not  proved  m 
match  for  so  pigmy  a  passion  as  mere  sport 
— and  this,  too,  a  motive  which  requires  not, 
as  enmity  does,  any  particular  relation  or  in- 
cident to  bring  it  into  action — from  the  as- 
saults of  such  a  hand,  where  is  the  individual 
that  can  call  himself  safe  ?  Who  was  safe 
under  Nero  ?  who  was  safe  under  Alfwndcr 
and  ThaTs  when  in  their  cups  ? 

Where  appetite  for  gain  is  the  generating 
motive,  it  can  only  be  in  virtue  of  some  spe- 
cial relation,  most  commonly  of  the  commer^ 
dal  kind,  the  effect  of  which  is  to  put  into 
the  hands  of  a  particular  individual  a  relative 
profit  derived  from  an  event,  the  effect  of 
wlucfa  is  to  produce,  with  reference  to  the 
general  mass  of  property,  a  mere  ibss.  Thus 
in  a  case  but  too  often  exemplified,  a  mam 
who  has  insured  his  house  for  more  than  it  is 
worth,  may  derive  a  profit  from  the  destruc- 
tion of  it.  Thus  again,  in  a  case  (as  per 
No.  1}  which  could  in  no  other  place  have 
found  existence  so  easily  as  in  New  South 
Wales,  a  man  who  has  a  commodity  to  sell 
may,  without  the  intervention  of  any  such 
source  of  special  relation  as  a  preceding  con- 
tract, derive  a  gain  from  the  destruction  of 
a  stock  of  the  same  sort  of  commodity, 
whether  in  the  hands  of  the  consumer  (as  m 
that  case)  or  in  the  hands  of  a  rival  dealer. 

In  fiict,  there  is  scarce  a  propensity  in  hu- 
man nature,  that,  by  one  accident  or  other, 
may  not,  in  minds  suitably  disposed,  lead  to 
the  commission  of  this  crime.  Any  object 
which,  by  thwarting  this  or  that  propeneitg^ 
presents  itself  as  a  source  of  this  or  that 
vneaeiness,  or  as  an  obstacle  to  this  or  that 
pleaaure — every  such  object,  so  it  be  but  of 
a  nature  easily  subjected  to  the  power  of  the 
devouring  element,  is  capable  of  putting  in 
action  a  generating  motive,  adequate  to  the 
production  of  this  crime.  It  is  in  this  way, 
that  natjaiU  only  (as  per  Nos.  6  and  7,)  but 
achooie  and  churches  (as  per  No.  4)  have 
found  incendiaries  in  New  South  Wales. 

In  that  privileged  seat  of  depravity,  scarce 
a  heart,  that  in  the  vulgar  motive  of  enmity 
(not  to  speak  of  motives  of  mere  casual  oc- 
currence) may  not  at  any  time  experience  • 
generative  power,  adequate  to  the  produc- 
tion of  this  crime.  In  the  abstract  entity 
government,  each  subject  beholds  there,  not 
as  elsewhere,  a  protector,  but  an  enemy :  and 
that  ideal  enemy  he  sees  embodied  and  made 
flesh  in  the  persons  of  as  many  individuals 
as  that  government  has  functionaries. 

Even  in  England,  cases  are  not  wanting, 
where  a  sort  of  blind  malignity — a  mixed 
propensity,  compounded  of  sport,  envy,  and 
despair  —  has  not  only  without  any  special 
provocation,  but  without  any  assignable  ad* 
vantage  in  any  shape,  given  birth  to  this 
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crime,  in  miuiy  a  deluded  breast,  which  till 
that  fatal  moment  had  known  no  guile.  In 
times  of  scarcity,  destruction  is  the  grand 
remedy  of  an  unthinking  populace :  and  on 
these  occasions  yire,  the  most  commodious  of 
all  instruments,  is  seldom  suffered  to  lie  idle. 
But  ecarcity  —  simple  scarcity  —  is  not  so 
frequent  in  England  9b  famine  itself  not  only 
has  hitherto  been,  l^ut  (as  your  Lordship,  I 
believe,  will  see)  may  in  reason  be  ever  ex- 
pected to  be  in  New  South  Wales. 

The  speculation  is  not  an  idle  one,  since 
the  greater  the  number  of  the  motives,  each 
adequate  of  itself  to  the  production  of  the 
offence,  the  greater  at  all  times  the  number 
of  chances  that  any  given  hand  will,  by  fil- 
ing within  the  sphere  of  action  of  some  one 
of  all  these  forces,  be  drawn  into  the  oom- 
miasion  of  that  offence.  In  New  South  Wales, 
incendiarism  (ta  your  Lordship  sees)  is  pro- 
duced by  motives  which  would  scarce  lead 
to  it  anywhere  else. 

Motives  are  nothing  without ySict'/t^s.  Fa- 
cilities, .to  a  degree  unexampled  elsewhere, 
are  afforded  (your  Lordship  has  seen)  by  the 
very  nature  <»  the  climate ;  while  the  means 
of  preventing  the  mischief,  or  so  much  as  con- 
fining it  wi^n  any  given  limits,  on  a  soil 
where  every  blade  is  tinder,  are  not  within 
the  reach  of  industry  or  art. 

On  both  accounts — on  all  accounts — this 
highest  upon  the  scale  of  ordinary  crimes — 
this  outrage,  of  which  murder  forms  often- 
times but  a  part — this  cause  of  ruin,  by  which 
the  very  existence  of  the  whole  colony — stock, 
subsistence,  inhabitancy — is,  in  such  a  situ- 
ation, at  aU  times  rendered  precarious — in- 
cendiarism, in  a  word,  has  never  in  any  other 
country  been  nearly  so  frequent  as  it  hsa  been, 
and  from  the  very  nature  of  the  case  may  ever 
be  expected  to  be,  in  New  South  Wales. 

At  present,  it  is  only  in  a  moral  point  of 
view  that  the  mischief  daims  our  notice :  here- 
after, under  the  head  of  Economy,  it  may  be 
matter  of  inquiry,  how  &r,  amidst  so  many 
ever-probable  causes  of  destruction,  of  whldi 
in  such  a  country  so  inhabited  this  is  but  one, 
subsistence  can  be  regarded  as  tolerably  se- 
cure, and  whether  it  be  worth  while  spend- 
ing fourscore  thousand  pounds  a-year  or  so, 
in  combustibles  for  bonfires  at  such  a  dis- 
tance. 

VIL  Remedies  unatailing — Spiritual 

No.  1,  p.  3.  October  1796.  — <*  Directing 
Ids  attention  also  toward  the  morality  of 
the  settlement,  a  point  which  he  could  not 
venture  to  promise  himself  that  he  should 
ever  attain,  he  [the  governor]  issued  some 
necessary  orders  for  enforcing  attendance  on 
divine  service,  and  had  the  satisfaction  of 
seeing  the  Sabbath  better  observed  than  it 
bad  been  for  some  time  past.  But  there  were 
some  who  were  refractory.    A  fellow  named 
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Caroll,  an  Irishman,  abased  and  ill-treated  a 
constable  who  was  on  his  duty  ordering  the 
people  to  church,  saying  that  he  would  nei- 
ther obey  the  clergyman  nor  the  governor : 
for  which,  the  next  day,  he  was  properly  pu- 
nished." 

No.  2,  p.  51 .  September  1797 *'  A  church 

dock  having  been  brought  to  the  settlement 
>in  the  Reliance  when  that  ship  arrived  from 
England,  and  no  building  fit  for  its  reception 
having  been  since  erected,  preparations  were 
now  making  for  constructing  a  tower  fit  for 
the  purpose ;  to  which  might  be  added  a  church, 
whenever  at  a  future  day  the  increase  of  la^ 
bourers  might  enable  the  governor  to  direct 
such  an  edifice  to  be  built.'* 

Observations In  the  first  place  the  ruffle : 

— the  shirt  to  follow  it — one  time  or  other, 
or  never,  as  it  might  happen.  Neither  in  the 
literal,  nor  therefore  in  the  figurative  sense, 
does  edification  appear  to  have  been  any  great 
object  with  governors  in  the  improved  colony, 
any  more  than  with  the  governed.  To  speak 
candidly,  why  should  it  have  been  ?  Of  what 
use  could  the  externals  of  religion  be,  in  a 
community  in  which  the  only  emotions  they 
could  reasonably  be  expected  to  give  rise  to 
were  those  of  hatred  and  contempt  ?  Better 
no  church,  than  to  be  burnt  down ;  better  no 
service,  than  to  be  scoffed  at. 

No.  3,  p.  122, 123.  August  1798 *<  The 

abandoned  and  dissipated  disposition  of  most 
of  those  who  were  or  had  been  convicts,  so 
much  to  be  regretted  and  so  often  mentioned, 
was  particularly  manifest  in  a  shameful  abuse 
of  the  Sabbath,  and  a  profane  ridicule  with 
which  everything  sacred  was  treated.  A  con- 
duct so  derogatory  to  every  Christian  prin- 
ciple had  from  time  to  time  been  severely 
reprobated,  but  it  had  now  arrived  at  a  height 
that  called  for  the  exertion  of  every  advocate 
for  morality  to  subdue.  Observing  that  in- 
stead of  employing  the  Sunday  in  the  per- 
formance of  those  duties  for  which  that  day 
was  set  apart,  it  was  passed  in  the  indulgence 
of  every  abominable  act  of  dissipation,  the 
overseers  of  the  different  gangs  were  strictly 
ordered  to  see  their  men  mustered  every 
Sunday  morning,  and  to  attend  with  them  at 
church.  The  superintendents  and  constables 
were  to  see  this  order  complied  with,  and 
that  the  women  (who  t<o  their  disgrace  were 
far  worse  than  the  men)  were  strictly  looked 
after,  and  made  to  attend  divine  service  regu- 
larly. And  as  example  might  do  something, 
the  ofiicers  were  not  only  to  send  a  certain 
number  of  their  servants,  but  they  were  also 
called  upon,  dvil  and  military,  to  assist  in 
the  execution  of  this  order ;  to  the  meaning 
of  which  the  magistrates  were  required  in  a 
particular  degree  to  pay  their  attention,  in 
compelling  a  due  obedience  thereto,  by  pre- 
venting the  opening  of  the  licensed  public- 
houses  during  the  hours  of  divine  service,  as 
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well  as  any  irregularity  on  the  day  appropri- 
ated to  the  performance  thereof.'* 

Observations This  was  **  compelling  them 

to  come  in"  with  a  vengeance  :  but  to  what 
use,  or  with  what  fruit  ?  —  where  were  the 
wedding  garments  f 

As  to  the  fountains  of  liquid  poison,  if  they 
could  be  sealed  up — sealed  up  to  any  purpose 
— at  church  times,  why  not  at  other  times, 
and  for  ever  ? — But  as  to  this,  see  Drunken^ 
ness. 

No.  4,  p.  129.  \st  October  1798 "  Be- 
tween seven  and  eight  o'clock  in  the  evening 
of  this  day,  the  church  on  the  east  side  of  the 
Cove  was  discovered  to  be  on  fire.  Every 
assistance,  as  fiu-  as  numbers  could  be  useful, 
was  given,  but  ineffectually ;  for  the  building 
being  covered  with  thatch,  which  was  at  this 
time  exceedingly  dry  and  combustible,  it  was 
completely  consumed  in  an  hour. 

"  This  was  a  great  loss ;  for  during  the 
working  days  of  the  week,  the  building  was 
used  as  a  school,  in  which  from  150  to  200 
children  were  educated,  under  the  immediate 
inspection  of  Mr.  Johnson,  the  clergyman.  As 
it  stood  entirely  alone,  and  no  person  was  suf- 
fered to  remain  in  it  after  the  school  hours, 
there  was  not  anv  doubt  that  this  atrocious 
act  was  the  effect  of  design,  and  the  conse- 
quence of  the  late  order  which  had  been  given 
out,  and  had  been  rigidly  executed,  enforcmg 
attendance  on  divine  service,  and  in  the  view 
of  rendering,  by  the  destruction  of  the  build- 
ing, the  Sabbath  a  day  of  as  little  decency 
and  sobriety  as  an^  other  in  the  week.  The 
perpetrators  of  this  mischief  were,  however, 
disappointed  in  their  expectation ;  for  the  go- 
vernor, justly  deeming  this  to  have  been  the 
motive,  and  highly  irritated  at  such  a  shame- 
ful act,  resolved,  if  no  convenient  place  could 
immediately  be  found  for  the  performance  o. 
public  worship,  that  instead  of  Sunday  being 
employed  as  each  should  propose  to  himself, 
the  whole  of  the  labouring  gangs  should  be 
employed  on  that  day  in  erecting  another  build- 
ing for  the  purpose.  It  happened,  however, 
that  a  large  storehouse  was  just  at  that  time 
finished ;  and  not  being  immediately  wanted, 
it  was  fitted  up  as  a  church ;  and  ^hus  not  a 
single  Sunday  was  lost  by  this  wicked  design." 

Observations On  the  Sabbath,  all  work, 

and  no  devotion,  cries  the  accusing  angel 

Work  ?  Yes,  answers  the  recording  angel ; 
but  holy  work,  work  in  order  to  devotion. 
Wlat  a  conflict  between  the  letter  and  the 
spirit  I  —  Aim  in  me  tantas  componere  lites. 
I  leave  it  to  the  Saundersons  of  the  age. 

No.  5,  p.  272.  November  1799.  —  "  The 
very  little  attention  which  had  long  been,  and 
continued  to  be  shown  to  the  duties  of  reli- 
gion,  and  the  want  of  that  decency  and  re- 
spect which  were  due  to  the  return  of  the 
Sabbath,  were  now  so  glaringly  conspicuous, 
that  it  became  necessary  to  repeat  the  orders, 
which  had  indeed  often  been  given  upon  that 


subject,  and  again  to  call  upon  every  [ 
possessed  of  authority,  to  use  that  authority 
in  compelling  the  due  attendance  of  the  con- 
victs at  church,  and  other  proper  observance 
of  the  Sabbath.  The  women  were  also  di- 
rected to  be  more  punctual  in  their  appear- 
ance ;  for  these  still  availed  themselves  of  the 
indulgence  which,  as  women,  they  had  been 
treated  with,  seldom  thinking  themselve*  in- 
cluded in  the  restrictions  that  were  laid  upon 
others." 

Observations,  —  It  would  be  an  amusing 
sight  in  some  respects,  if  it  were  not  in  other 
respects  so  melancholy  an  one,  to  see  the  go- 
vernor thus  fighting  the  demon  of  irreligion — 
fighting  him  with  the  same  straws  with  which 
your  Lordship  will  behold  him  presently  fight- 
ing the  hydra  of  drunkenness. 

No.  6,  p.  299.  August  1800 *'  As  if  in 

defiance  of  the  various  orders  which  had  been 
given  to  enforce  a  due  attendance  on  Sunday 
at  divine  service,  that  day  still  continued  to 
be  marked  by  a  neglect  of  its  sacred  duties^ 
an  order  was  again  given  out  on  the  25th, 
pointing  out  the  duties  of  the  superintend- 
ents, constables,  and  overseers  in  this  par- 
ticular instance,  and  assuring  them  that  m 
fiirther  neglect  on  their  part  would  be  fol- 
lowed by  their  dismission  firom  their  respec- 
tive situations." 

Observations.  —  At  this  period,  along  with 
the  civil  and  military,  ends  the  ecclesiastical 
history  of  the  **  improved"  colony.  What  ef- 
fect has  since  been  produced  by  these  fresh 
orders  succeeding  to  former  orders,  as  often 
defied  as  issued,  may  be  left  to  conjecture  — 
to  conjecture  grounded  on  unvarying  expe- 
rience, as  well  as  the  unchangeable  nature  of 
the  case. 

3.  Per  Contra — Penitbntiaet  SrsTSii 

No.  7.  Philadelphia,  1793.  Lownes,  p.  89. 
—  **  Their  [the  prisoners*]  decorum  and  at- 
tention at  times  appointed  for  religions  wor- 
ship,  have  been  obvious,  and  are  such  as  have 
obtained  the  approbation  of  all  thoee  who 
have  been  witnesses  to  it." 

VIII.  Remedies  unavailikg — Temporal. 

1.  Punishments  and  Rewards — Evidence 
unobtainable. 

This  head  will  consist  in  good  measure  of 
recapitulations. 

No.  1,  p.  4.  October  1796 "  Five  mur-. 

ders  in  the  year,"  as  above,  page  220.  Strong 
presumptive  proof  adduced ;  but  the  kind  of 
evidence  necessary  to  establish  the  offence 
withheld." 

No.  2,  p.  09.  December  1798 "  The  house 

and  stock  of  a  poor  settler  involved  in  debt, 
purposely  destroyed  by  fire.  Emancipation, 
with  a  settlement,  offered,  and  offered  in  vain/ 
for  evidence." 

No.  3,  p.  110.  May  1796 "  A  fine  buU 
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ealf  belonging  to  an  officer  was  about  this 
time  taken  from  the  herd ;  and  though  con- 
siderable rewards  were  offered  for  the  disco- 
very of  the  offender,  nothing  transpired  that 
could  lead  to  it.  This  was  a  serious  evil ; 
for  the  care  and  attention  of  years  might  in 
one  night*s  time  be  destroyed  by  the  villany 
of  a  few  of  these  lawless  people." 

No.  4,  p.  ISO.    October  1798 Burning 

of  the  church  and  school  at  Sydney Re- 
ward of  £30,  with  emancipation  if  a  non- 
expiree ;  return  to  England,  if  an  expiree. 
*'  But  it  was  seen  with  concern,"  adds  the  his- 
torian, **  that  rewards  and  punishments  alike 
Jailed  in  their  effect." 

No.  5,  p.  197.  January  1799 — Speaking 
of  a  number  of  **  executions  and  punishments" 
that  took  place  at  this  time,  "  it  might  be 
supposed,"  observed  the  hi8t4>rian,  "that  they 
would  have  operated  as  a  check  to  the  com- 
mission of  offences ;  but  they  appeared  to  be 
wholly  disregarded.** 

No.  6,  p.  268.  October  1799.  —  "  About 
this  time  a  young  ox  was  missing  from  the 
government  stodc-yard  at  Tongabbe,  and 
there  was  every  reason  to  suppose  it  had 
been  driven  away  and  slaughtered. ...  In  the 
hope  of  discovering  the  offender,  a  notice  was 
published,  holding  out  a  conditional  emanci- 
pation, and  permission  to  become  a  settler, 
to  any  convict  for  life,  who  would  come  for- 
ward with  the  information  necessary  to  con- 
vict the  persons  concerned  in  this  destructive 
kind  of  robbery ;  and  an  absolute  emancipa- 
tion, with  permission  to  quit  the  colony,  to 
any  one  transported  only  for  a  limited  time ; 
but  nothing  was  ever  adduced  that  could  lead 
io  a  discovery." 

No.  7,  p.  276.  December  1799.— Burning 
of  the  jail  at  Paramatta,  with  one  of  the 
prisoners  in  it — "  Rewards  such  as  had  for- 
merly been  held  out." — Same  exertions,  same 
success. 

No.  8,  p.  297.  July  1800 "  The  prisoners 

who  were  left  for  execution  at  the  end  of  the 
last  month  suffered  death,  two  of  them  at 
Sydney  on  the  3d,  and  the  third  at  Paramatta 
on  the  5th  of  this  month.  If  examples  of  this 
kind  could  strike  terror  into  the  minds  of  the 
spectators,  they  certainly  had  not  lately  been 
without  these  salutary  though  dreadful  les- 
sons." 

The  inaccessibility  of  evidence  presents 
two  very  material  observations. 

One  is — that  in  regard  to  the  degree  of 
profligacy  prevalent  in  New  South  Wales, 
the  criminal  calendar,  an  alleged  copy  of 
which  is,  I  observe,  extant  in  print,  would, 
without  a  proper  caution,  be  apt  to  give  rise 
to  false  inductions,  presenting  the  state  of 
society  under  an  aspect  by  much  too  favour- 
able. If  every  individual  offence  committed, 
whether  prosecuted  or  not,  detected  or  not, 
were  registered  in  it,  no ; — if  the  number  of 
Vol.  IV. 
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offences  committed  were  in  no  greater  a  ra*^ 
Ho  there  than  in  England,  to  the  number  of 
offences  prosecuted  for,  no.  But  in  a  com- 
munity, in  which  the  members  are,  almost 
to  a  man,  in  a  league  against  government  — 
where  each  criminal  has  almost  as  many  pro- 
tectors, if  not  accomplices,  as  he  has  neigh- 
bours, the  number  of  crimes  on  record^  be 
it  ever  so  small,  affords  no  indication  of  any 
correspondent  paucity  m  the  number  of  crimes 
committed. 

Some  cases  indeed  there  are,  in  which, 
though  the  criminal  remains  unprosecuted  and 
even  undetected,  the  existence  of  the  crime 
win  commonly  be  known,  or  at  least  suspect- 
ed, and  in  both  cases  recorded.  Murder,  at 
any  rate,  is  of  the  number.  But  in  the  case 
of  a  crime  of  the  predatory  class,  unless  ac- 
companied by  force  to  the  person  or  violence  to 
the  habitation  or  its  contents,  the  prevalence 
of  the  crime  may  be  continual  and  universal, 
without  any  specific  trace  of  it,  and  therefore 
without  any  specific  met^on  of  it. 

The  other  remark  respects  the  degree  of 
depravity  indicated  by  the  luiiversality  of  this 
mutual  adherence,  independently  of  the  actual 
crimes  resulting  from  it.  In  the  ordinary  in- 
tercourse of  life,  fidelity  to  engagements  is  a 
virtue:  why?  because  in  the  ordinary  inter- 
course of  life,  among  the  engagements  taken 
there  is  not  one  in  a  thousand,  the  execution 
of  which  is  not  beneficial  to  the  community 
upon  the  whole.  That  feature  of  negative 
sociableness  which  disposes  men  not  to  ob- 
struct or  thwart  one  another  in  their  enter- 
prises, even  this,  too,  is,  as  far  as  it  goes,  a 
virtue :  why?  because  in  ordinary  life,  among 
the  enterprises  engaged  in,  great  and  small, 
there  is  not  one  in  a  million,  the  success  of 
which  is  not  beneficial  to  the  community  as 
before.  But  for  the  same  reason  that,  in  the 
case  of  innocent  and  beneficial  engagements 
and  enterprises,  fidelity  and  disposition  to 
mutual  adherence  are  virtues:  in  the  case  of 
criminal  ones  they  are  vices,  A  sort  of  honour 
may  be  found  (according  to  a  proverbial  say- 
ing) even  among  thieves.  Good,  as  an  06-. 
servation  ;  that  is,  true  in  fiict ;  but  bad  if  the 
fact  be  regarded  with  complacency,  and  either 
the  thieves  themselves,  or  the  society  infested 
by  them,  are  considered  as  being  the  better 
for  it.  That  honour  does  exist  among  thieves 
is  not  to  be  doubted ;  for  thieves  are  a  society 
to  one  another,  and  it  is  only  by  honour  that 
any  society  can  be  kept  together.  But  to 
regard  such  honour  with  complacency,  to 
speak  with  reprobation  of  every  instance  of 
the  absence  of  it,  to  speak  with  eulogium  of 
every  instance  of  the  manifestation  of  it,  is 
indeed  a  natural  enough  prejudice,  but,  in 
some  of  its  consequences,  a  very  pernicious 
one.  Without  honour,  society  even  among 
thieves  could  not  exist; — ^true,  but  the  thing 
to  be  wished  for  is,  that  among  thieves*  in  so 
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far  as  they  are  thieves,  society  never  should 
exist.  Of  thieves,  as  of  other  men,  the  thing 
to  be  desired  is,  that  they  should  observe  the 
laws  of  honour  in  some  cases,  not  observe 
them  in  others :  observe  them  on  the  occasion 
of  their  honest  engagements;  not  observe 
them  on  occasion  of  their  dishonest  ones: 
observe  them  in  their  ordinary  dealings  with 
other  men ;  not  observe  them  in  their  deal- 
ings with  one  another  in  their  capacity  of 
thieves.  By  whatsoever  causes  produced, 
infidelity  to  criminal  engagements  is  repent- 
ance ;  and  wherein  is  a  man  the  better  for 
being  without  repentance?  To  give  birth  to 
such  infidelity — ^to  purchase  such  repentance 
—  is  the  object  of  every  reward  offered  for 
he  discovery  of  accomplices  in  crimes.  To 
censure  a  man  for  the  acceptance  of  any  such 
offer — to  commend  him  for  the  refusal  of  it — 
is  to  employ  so  much  of  the  force  of  the  po- 
pular or  moral  sanction,  in  a  direction  diame- 
trically opposite  to  that  of  the  action  of  the 
political  sanction ;  diametrically  opposite  to 
the  interest  of  society — of  every  society,  but 
that  of  malefiustors. 

The  application  of  this  argument  is  sus- 
ceptible of  extensions :  for  example,  subject 
to  certain  modifications,  to  the  case  of  common 
v^ormers.  At  present,  let  us  content  our- 
selves with  applying  it  to  the  present  case : 
the  more  pertinacious  and  extensive  this  spe- 
cies of  sinister  fidelity,  the  more  intense  and 
extensive  and  incorrigible,  surely,  is  the  de- 
pravity which  it  serves  to  indicate.  If,  in- 
deed, in  the  case  of  this  sinister  fidelity,  it 
were  gympathy — sympathy  on  the  part  of  the 
individuals  as  towards  one  another  —  that 
were  in  any  degree  the  root  of  it,  so  fiir  the 
inference  would  fiul:  but  over  and  over  again 
the  absence  of  such  sympathy,  and  that  to 
a  degree  unexampled  elsewhere,  is  attested 
as  well  by  particular  incidents  as  by  general 
observations ;  the  true  root  of  this  fidelity 
is — (so  it  appears  throughout}— not  in  any 
sympathy  on  their  part  for  one  another,  but 
in  their  antipathy  to  government  —  to  the 
common  bond  by  whidi  society  is  held  to- 
gether. 

2.  Police. 

No.  1,  p.  8.  November  1796.  —  "  The 
useful  regulation  of  numbering  the  different 
houses  in  the  town  of  Sydney,  particularly 
those  in  the  occupation  of  the  convicts,  was 
followed  up  by  another,  equally  serviceable, 
which  directed  the  inhabitants  of  each  of  the 
four  divisions  of  the  town  (for  into  that  num- 
ber it  was  portioned  off )  to  meet,  and  from 
among  themselves  elect  three  of  the  most 
decent  and  respectable  characters,  who  were 
to  be  approved  by  the  governor,  and  were  to 
serve  for  the  ensuing  year  as  watchmen,  for 
the  purpose  of  enforcing  a  proper  attention 
to  the  good  order  and  tranquillity  of  their 


respective  divisions.  Many  of  the  soldiers 
being  allowed  to  occupy  houses  for  their  fii- 
milies  in  the  vicinity  of  the  barracks,  the 
commanding  officer  was  desired  to  appoint 
his  own  officer  for  the  military  division  of  the 
town,  and  to  order  them  to  report  to  him." 
For  the  behaviour  of  these  watchmen,  see 
above,  p.  219,  where  they  are  stated  as  guilty 
of  '*  extreme  negligence  or  complicity  with 
the  malefactors." 

No.  2,  p.  26.  March  1796.  —  At  this  time, 
for  any  but  officers,  no  travelling  without  a 
passport :  the  passport  to  be  inspected  in  each 
district  by  a  constable :  penalty  for  being  found 
without  one,  a  month's  imprisonment  for  the 
first  offence,  arbitrary  punishment  in  case  of 
repetition.  "  The  frequent  and  unrestrained 
passing  and  repassing  of  idle  and  disorderly 
people  from  one  part  of  the  colony  to  another, 
and  the  mischievous  correspondence  which 
was  kept  up  by  such  means,  was  productive 
of  great  evil.  To  check  this  as  much  as  pos- 
sible, all  persons,  the  officers  excepted,  who 
were  travelling  from  one  district  of  the  set- 
tlement to  another,  were  required  to  furnish 
themselves  with  a  passport,  which  on  a  pro- 
per application  they  would  obtain  without  any 
difficulty.  This  was  to  be  shown  to  and  ui- 
spected  by  the  constables  in  each  district  ; 
and  if  found  without  it,  they  were  to  be  on- 
prisoned  during  a  month  for  the  first  offence* 
and  otherwise  punished  if  it  was  repeated. 
But  the  best  local  arrangements  were  set  at 
defiance  by  those  lutrdened  vagabonds,  who 
seemed  daily  to  increase  in  number  and  in  ta- 
famyJ**  For  the  effect  of  this  expedient,  see 
the  next  title,  No.  10,  July  1799. 

No.  3,  p.  64.  December  1797.  —  "  The 
annual  election  of  constables  took  place  in 
this  month.  These  municipal  regulations  were 
attended  at  least  with  the  advantage  of  in- 
troducing something  like  a  system  of  regu- 
larity into  the  settlement,  than  which  nothing 
was  more  likely  to  check  the  relaxation  which 
had  lately  prevailed  in  it."  For  the  beha- 
viour of  these  constables,  see  the  next  title. 
No.  7. 

No.  4,  p.  197.  January  1799 "  Were  it 

not  evident  that  certain  punishment  awaited 
the  conviction  of  offenders,  it  might  be  sup- 
posed that  a  relaxation  of  the  dvU  authodty 
had  begotten  impunity;  but  far  otherwise  was 
the  fiict :  the  police  was  vigilant,  the  magis- 
trates active,  and  the  governor  ever  anxious 
to  support  them,  and  with  incessant  diligence 
endeavouring  to  establish  good  order  and  mo- 
rality in  the  settlement.  But  such  was  the 
depravity  of  these  people,  from  the  habitual 
practice  of  vice,  that  they  were  become  alike 
fearless  of  the  punishments  of  this  or  of  the 
world  to  come." 

3.  Functionaries  corrupt — Servants  wortUess. 
No.  1,  p.  60.  November  1797.^"  There 
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en  loffeely  be  recorded  a  ttronger  instence 
of  himum  depnyity,  than  what  the  following 
drciinmtaiice,  whidi  happened  in  this  roontii, 
exhibits.  A  convict  who  had  formerly  been 
m  school  companion  with  the  Beverend  Mr. 
Johnson,  had  been  taken  by  that  gentleman 
mto  his  service,  where  he  reposed  in  him  the 
utmost  confidence,  and  treated  him  with  the 
kindest  indulgence.  He  had  not  been  long  in 
his  boose  before  Mr.  Johnson  was  informed 
that  his  servant,  having  taken  an  impression 
of  the  key  of  his  store-room  in  day,  had  pro- 
cured one  that  would  fit  the  lock :  he  scarcely 
credited  the  information;  but  being  urged  to 
famish  Urn  with  an  opportunity,  be  consented 
that  a  constable  should  be  concealed  in  the 
house  on  a  Sunday,  when  all  the  fiunily,  this 
servant  excepted/would  be  attending  divine 
service.  The  arrangement  succeeded  but  too 
well.  Conduding  that  all  was  safe,  he  ap- 
plied his  key,  and  entering  the  room,  was 
proceeding  without  any  remorse  to  plunder 
it  of  such  articles  as  he  wanted,  idien  the  con- 
stable, seeing  his  prey  within  his  toils,  started 
from  his  concealment,  and  seised  him  in  the 
act  of  taking  the  property. 

**  Thus  was  this  wretched  being,  without 
*  one  compunctious  visiting  of  nature,'  de- 
tected in  the  act  of  injuring  the  man  who, 
in  the  better  day  of  his  prosperity,  had  been 
tile  companion  of  his  youth,  and  who  had 
stretched  out  his  hand  to  shelter  him  in  the 
present  hour  of  adversity." 

No.  2,  p.  104.  April  1798.  — ••  The 
proprietors  of  this  valuable  artide  of  stock 
[horses]  were  rather  unfortunate  in  the  care 
of  it,  notwithstanding  the  high  price  which 
H  bore.  The  acting  commissary  lost  a  very 
fine  mare,  through  the  stupidity  of  an  Irish 
servant,  who  put  a  short  halter  round  her 
neck  with  a  running  knot  by  which  she  was 
strangled  in  the  night ;  and  information  had 
been  received  of  the  death  of  two  foals  be- 
longing to  government.  Thisacddent  pro- 
ceeded fi«m  want  of  proper  care  in  those  who 
were  appointed  to  look  after  them ;  but  tmfar' 
houttefy,  though  theif  were  often  changed^  the 
ehange  wa$  never  fmd  to  he  for  the  better," 
No.  8,  p.  105.  AprU  1798.—"  They  [the 
settlers]  ^bonred  under  another  evil,  which 
was  the  elTect  of  an  unbounded  rage  lor  traffic 
that  pervaded  nearly  the  whole  settlement. 
The  delivery  of  grain  into  the  public  store- 
houses, when  opened  for  that  purpose,  was  so 
completely  monopolized,  that  the  settlers  had 
but  WW  opportunities  of  getting  the  full  value 
for  their  crops.  A  few  words  wiU  place  this 
iniquitous  combination  in  its  proper  lig^t. 
The  settler  fotaid  himself  thrust  out  from 
the  granary  (y  a  man  whose  greater  opulence 
created  greater  it{fluenee.  He  was  then  driven 
by  his  necessities  to  dispose  of  his  grain  for 
less  than  half  its  value.  To  whom  did  he  dis- 
poseofH?Tothe  very  man  whosegreaieropu- 1 


lence  enabled  him  to  purchase  it,  and  wnose 
greater  influence  could  get  it  received  into 
the  public  store." 

Observations. — The  English  of  this  seems 
to  be,  that  those  on  whom  it  depended  to 
choose,  of  whom  the  governor  should  make, 
these  his  purchases,  gave  the  preference  to 
those  who  would  bribe  highest. 

No.  4,  p.  111.  May  1798 '•  The  decep- 

tions  and  impoidtions  which  were  daily  in 
practice  among  the  labouring  part  of  the 
colony,  to  the  great  injury  of  the  concerns 
of  government,  rendered  it  highly  expedient 
that  the  governor,  who  had  those  concerns 
to  attend  to,  should  be  assisted  by  trusty 
and  active  persons,  in  every  situation  where 
public  works  might  be  carrying  on.  Having 
made  some  discoveries  of  this  nature  in  the 
department  of  the  sawyers,  he  issued  a  pub- 
lie  order  specifying  the  hours  which  should 
be  employed  in  every  branch  of  public  labour. 
This  had  by  no  means  been  the  first  attempt 
to  check  the  impositions  of  these  people ;  but 
it  was  found  that  the  private  concerns  of  those 
who  should  superintend  the  various  public  worhs 
occupied  so  much  of  their  time,  that  their  duty 
was  either  wholly  neglected,  or  carelessly  per* 
formed.  This  created  such  a  relaxation  of 
disdpUne,  that  a  repetition  of  orders  and  r«- 
gulations  was  from  time  to  time  published, 
to  keep  the  labouring  people  constantly  in 
mind  that  they  were  the  servants  of  the  crown, 
and  remind  those  who  were  appointed  to  look 
after  them,  that  they  had  neglected  that  duty 
which  should  ever  have  been  their  first  and 
prindpal  consideration." 

No.  5,  p.  134.  November  1798,  —  "  An 
instance  of  the  fiital  eflfects  of  misguided 
conduct,  and  a  too  late  sense  of  criminality, 
occurred  in  the  tragical  end  of  Nathaniel 
Franklyn,  the  governor's  steward.  This  man, 
whom  he  brought  firom  England,  had  the 
whole  care  and  management  of  the  gover- 
nor's domestic  concerns  entrusted  to  him. 
He  had  been  repeatedly  cautioned  by  his 
noaster  against  the  many  artful  and  design, 
ing  acquaintances  which  he  had  formed  in  the 
town,  and  was  pointedly  desired  to  be  aware 
of  not  sufiering  himself  to  be  influenced  by 
their  opinions.  It  was  proved  that  he  had 
not  had  fortitude  enough  to  withstand  their 
solidtations,  but  had  consented  to  rob  the 
governor  to  a  very  considerable  amount, 
abusing  the  confidence  he  had  placed  in  him, 
and  making  use  of  his  name  in  a  most  ini- 
quitous manner.  Of  the  infiuny  of  his  con- 
duct he  was  at  last  sensible,  and  retiring  into 
the  shrubbery  in  the  garden  of  the  governor's 
house,  shot  himself  through  the  hoid." 

No.  6,  p.  138.  December  1798 "  On  the 

19th  died  very  suddenly  Mr.  Stephenson,  the 
storekeeper  at  Sydney.  As  his  death  was  not 
exactly  in  the  common  way,  so  neither  had 
been  the  latter  part  of  his  life — indeed  aU 
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that  part  of  it  which  he  had  passed  in  this 
country ;  for,  by  an  apright  conduct  and  a 
fidthful  discharge  of  the  duties  of  the  office 
with  which  he  had  been  entrusted,  .he  se- 
cured to  himself  the  approbation  of  his  su- 
periors while  living,  and  their  good  name  at 
his  death. 

*'  Stephenson  had  been  emancipated  for  his 
orderly  behaviour,  and  to  enable  him  to  exe- 
cute the  office  of  storekeeper." 

Observation,  —  If  I  misrecollect  not,  this 
is  the  single  instance  of  reformation  men- 
tioned by  our  historian,  directly  or  indirectly, 
in  the  compass  of  the  last  five  years — the 
period  comprised  in  this  his  second  volume. 

No.  7,  p.  139.  December  1798.  —  "  The 
annual  election  of  constables  recurring  about 
this  time,  the  magistrates  were  desired  to  be 
very  particular  in  their  selection  of  the  per- 
sons returned  to  them  for  that  pui^ose,  as 
there  was  reason  to  fear,  from  the  frequent 
escapes  of  prisoners  from  the  different  gaols, 
that  the  constables  had  been  tampered  with  so 
shamejully  to  neglect  their  duty" 

No.  8,  p.  196.  January  1799 "  On  the 

night  of  the  24th,  the  acting  commissary's 
house  was  broken  into  and  robbed  of  articles 
to  a  considerable  amount.  The  thieves  ap- 
peared  to  have  got  in  at  the  office  window, 
and  loosened  the  bricks  of  a  partition  wall, 
by  which  opening  they  got  into  the  store- 
room, and,  forcing  the  locks  of  the  chests 
and  trunks,  carried  away  every  thing  that 
they  could  manage." 

**  One  evil  among  others,  which  attended  the 
frequent  arrival  of  ships  in  the  port,  was  the 
ready  market  which  these  plunderers  found  for 
disposing  of  their  stolen  goods,  the  seamen  not 
hesitating  to  become  the  purchasers  on  leaving 
the  place" 

No.  9,  p.  210.  May  1799 "  At  the  same 

court  one  man,  Robert  Low,  was  adjudged 
to  corporal  punishment  and  one  year's  hard 
labour,  for  embezzling  some  of  the  live  stock 
of  government  which  had  been  entrusted  to 
hb  care.  He  was  a  free  man,  and  had  been 
one  of  the  convicts  who  were  with  Captain 
Riow  in  the  Guardian,  when  her  voyage  to 
New  South  Wales  was  unfortunately  frus- 
trated by  her  striking  upon  an  island  of  ice ; 
on  account  of  which,  and  of  their  good  con- 
duct before  and  after  the  accident,  directions 
had  been  given  for  their  receiving  conditional 
emancipation,  and  being  allowed  to  provide 
for  their  own  maintenance.  Few  of  these  peo- 
ple, however,  were  in  the  end  found  to  merit 
this  reward  and  indulgence,  as  their  future 
conduct  had  proved ;  and  this  last  act  of  de- 
linquency pointed  out  the  necessity  of  a  free 
person  being  sent  out  from  EngUnd  to  su- 
perintend the  public  live  stock,  with  such  an 
allowance  as  would  make  him  at  once  careful 
of  his  conduct,  and  fisithful  in  the  cxeAition 
«f  his  trust." 


No.  10,  p.  219.  Jubf  1799.  — '« Still  alarms 
ing  depredations  were  nightly  committed  upon 
the  live  stock  of  individuals,  and  were  doabb- 
less  effected  by  those  wandering  pests  to  ao^ 
ciety,  the  regukitions  which  had  long  since  beem 
established  as  a  check  to  such  an  evil  being 
wholly  disregarded.  It  was  discovered  that 
hogs  were  stolen,  and  delivered  on  the  vic- 
tualling days  at  the  public  store,  without  any 
inquiry  being  made  as  to  whose  property  they 
were,  or  by  whom  delivered,  any  person's 
name  which  they  chose  to  give  in  being  con- 
sidered by  the  storekeeper  as  sufficient  to 
authorise  him  to  receive  it,  although  printed 
vouchers  for  the  delivery  of  such  pork  (and 
grain  likewise)  were  left  at  the  store  for  the 
purpose  of  being  signed  by  the  party  offerings 
it.  This  certainly  operated  as  an  encourage- 
ment to  the  commission  of  these  thefts ;  said 
it  became  necessary  to  order  that  such  per- 
sons as  attended  the  receipt  of  any  of  these 
articles  at  the  store  should  direct  whoever 
delivered  them  to  sign  the  voucher  of  the 
quantity  received  by  him ;  the  governor  beinf^ 
determined  never  to  approve  dT  any  bill  laid 
before  him  for  that  purpose,  unless  the  com- 
missary should  produce  the  voucher  properly 
signed  by  the  person  in  whose  name  such  bill 
was  made  out." 

Observations,  —  By  "  the  reguhtions  estn^ 
bUshed  as  a  check  to  those  wandering  pests 
to  society,**  I  understand  the  r^gulationa  re- 
quiring passports,  the  measure  above  spoken 
of  under  the  head  of  Police,  No.  2. 

No.  1 1,  p.  267.  October  1799 "  A  num. 

ber  of  the  public  labouring  servants  of  the 
crown  having  lately  absconded  from  their 
duty,  for  the  purpose  either  of  living  by  rob- 
bery in  the  woods,  or  of  getting  away  in  some 
of  the  ships  now  about  to  sail,  that  none  of 
those  concerned  in  the  concealing  them  mi||^t 
plead  ignorance,  public  notice  was  given,— 
*  That  any  officer  or  man  belonging  to  the 
above  ships,  who  should  be  known  to  have 
countenanced  or  assisted  the  convicts  above. 
aUuded  to  in  making  their  escape,  would  be 
taken  out  of  the  ship,  and  punished  with  the 
utmost  severity  of  the  law ;  and  as  the  most 
strict  and  scrupulous  search  would  take  place 
on  board,  —  for  every  convict  which  ahottld 
be  found  concealed  or  suffered  to  remain  on 
board  without  r^^lar  permission,  so  many  of 
the  ship's  company  should  be  taken  out  and 
detained  for  daring  to  encourage  such  escape.* 
•  ••••• 

•*  On  the  day  this  order  was  issued,  the 
Hillsborough,  which  was  moving  out  of  the 
Cove,  and  preparing  for  sea,  was  strictly 
searched ;  and  several  convicts  being  found 
on  board,  they  were  brought  on  shore,  and 
each  received  a  severe  corporal  punishment. 
One  of  them  was  excused,  on  condition  of  hit 
declaring  who  the  people  were  that  encou- 
raged  that  concealment,  and  prepared  hiduiig- 
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placet  for  them.  He  mccordingly  deposed  to 
tmo  of  the  utaatem,  who  were  idso  brought  on 
■hore,  pimished,  and  afterwards  drummed  to 
the  wharf,  and  tent  hack  to  their  ship.  The 
foregoing  order  was  then  published. 

*'  How  well  it  was  attended  to,  and  what 
effect  the  puntshment  of  the  uamen  and  coa- 
victa  produced^  were  instantly  seen.  The 
Hunter^  preparatory  to  a  voyage  to  Bengal, 
where  she  was  to  freight  with  goods  for  the 
colony,  went  out  of  the  harbour.  A  woman 
named  Ann  Holmes  being  missing,  the  gover- 
nor ordered  an  armed  boat  from  the  Reliance 
to  follow  the  ship,  with  some  of  the  con- 
stables, and  search  her ;  with  directions,  if 
any  person  were  found  on  board  who  had  not 
permission  to  depart,  to  bring  her  into  port 
again.  Having  found  the  woman,  the  ship 
was  brought  up  the  harbour,  and  secured. 

**  Several  of  her  crew  having  behaved  ui  a 
moei  ineoUnt  and  muttnoms  manner  to  the  of 
fieer  of  the  Reliance^  having  armed  themselves 
against  the  constables  with  cutlasses,  and  one 
of  them  having  presented  a  musquet  to  the 
chief  constable,  they  were  secured,  ordered 
to  be  punished  on  board  their  own  ships,  and 
afterwards  turned  on  shore.  But  it  was  ne- 
cessary to  do  something  more  than  this ;  and 
a  crinunal  court  being  assembled  for  the  pur- 
pose, the  maeter  of  the  ship  was  brought  to 
trial,  charged  with  aiding  and  abetting  a  fe- 
male convict  to  make  her  escape  from  the 
colony.  As  the  offence  consisted  in  aiding  a 
convietf  it  vras  requisite  to  prove  that  such 
was  the  person  found  on  board  his  ship ;  but 
upon  referring  to  a  list  of  the  prisoners  who 
were  embarked  in  the  Royal  Admiral^  the 
ship  in  which  Ann  Holmes  had  been  sent  out 
to  New  South  Wales,  no  specific  term  of  trans- 
portation was  found  annexed  to  her  name.  On 
the  question,  then,  whether  the  master  had 
aided  a  convict  in  making  an  escape,  he  was 
acquitted^  it  not  being  possible  by  any  do- 
atment  to  prove  that  Holmes  was  at  that 
moment  a  convict.  But  the  master  was  re- 
prehensible in  concealing  any  person  what- 
ever in  his  ship,  and  ought  to  have  felt  the 
awkwardness  of  his  situation  in  being  brought 
before  a  court  for  the  breach  of  an  order  ex- 
pressly issued  a  short  time  before,  to  guard 
him  and  others  against  the  offence  that  he 
had  committed. 

**  When  the  Hillsborough  was  searched, 
not  less  than  thirty  convicts  were  found  to 
have  been  received  on  board,  against  the  or- 
ders and  without  the  knowled^  of  the  of- 
ficers, and  secreted  by  the  seamen.  This  ship 
and  the  Hunter,  shortly  after  these  transac- 
tions, sailed  on  their  respective  voyages.** 

No.  12,  p.  831.  August  1801.  —  "  It  ap- 
peared, on  examining  Uie  registers  of  Che  se- 
veral terms  of  transportation  of  the  convicts, 
that  the  clerhs^  who  necessarily  had  had  access 
to  them,  had  altered  the  sentences  of  about  two 


hundred  prisoners,  receiving  a  gratuity  from 
each,  equal  to  tew  or  twelve  pounds.  This  was 
a  very  serious  evil ;  and  proper  steps  to  guard 
against  it  in  future  have  been  taken,  both  at 
home  and  in  the  colony." —  Quere,  Of  how 
many  hundred  prisoners  could  the  terms  have 
been  shortened  by  clerks  in  a  penitentiary- 
house  t 

Observations "  If  the  salt  hath  lost  its 

savour,  wherewith  shall  it  be  seasoned  ?" 

At  a  former  period,  in  more  instances  than 
one,  the  terms  of  the  convicts,  instead  of  an 
abridgment  as  here,  obtained  a  prolongation. 
The  cause  of  it  was — not  any  activity  on 
the  part  of  any  clerks  or  other  persons  in 
New  South  Wales,  but  the  negligence  (let 
us  hope  at  least  that  it  was  notMng  worse 
than  the  negligence)  of  certain  persons  here 
at  home :  ship  after  ship,  convicts  were  sent 
out,  and  no  odendar  of  their  terms  sent  with 
them.  *  In  England,  the  presumption  is  in 
Jfavorem  Hbertatis :  at  the  Antipodes,  where 
justice  was  turned  topsy-turvy,  it  was  natu- 
rally enough  infavorem  servitutis, 

**  We  have  no  proof,'*  says  government  there 
to  these  convicts  —  "  gentlemen  who  sent 
you  out  have  given  us  none — of  our  having 
a  right  to  detain  you  —  any  of  you — so  much 
as  a  single  day :  therefore  in  the  first  instance 
we  detain  you — all  of  you — for  life.  To 
each  of  you  we  give  an  estate  for  life  in  banish- 
ment and  bondage :  yes,  for  life,  in  the  first 
instance ;  defeasible  indeed  as  to  the  bondage, 
by  what  lawyers  call  in  England  a  possibility 
upon  a  possibility."  Thus  it  was,  that  in  New 
South  Wales,  gentlemen  of  the  highest  rank, 
with  the  help  of  gentlemen  at  home,  tacked 
on,  in  a  wholesale  way,  to  the  several  legal, 
so  many  illegal  portions  of  punishment — bon- 
dage and  banishment  together.  In  the  case  at 
present  in  question,  gentlemen  of  an  inferior 
rank,  instead  of  tacking  on  illegal  portions  of 
punishment,  struck  off  so  many  portions  of 
legal  punishment:  not  tn  toto  indeedL—bondage 
and  banishment  together — ^but  bondage  alone ; 
in  general,  at  least,  leaving  the  bamshment 
pretty  much  upon  the  same  footing  as  they 
found  it.  Nor  yet  were  the  portions  of  bon- 
dage struck  off  freely  and  gratuitously,  but 
for  the  valuable  consideration  of  £10  or  £12 
a-head :  in  other  words,  part  of  the  bondage 
was  thus  compounded  for,  and  commti^ec/into 
a  fine.  The  fine,  it  is  true,  did  not  go  imme-. 
diately,  nor,  I  fear,  was  intended  ever  to  ^, 
if  it  could  safely  be  prevented  fi'om  going, 
into  the  proper  reservoir  for  fines,  the  privy 
purse:  to  which  having  said  proper,  I  am 
aloiost  ashamed  to  add — the  king's — but 
in  this  there  seems  little  to  distinguish  these 
from  other  fines.  Gentlemen  acted  in  that 
behalf  as  so  many  self-constituted  receivers 
and  surveyors  of  the  green  wax :  and  as  other 

•  I.  Collins,  p.  74 ;  II.  pp.  131, 212, 267^ 
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receivers  and  surveyors  of  that  same  sort  of 
wax  might  be  expected  to  do,  kept  their  own 
secret,  kept  everything,  money  and  secret 
together— isafe  till  called  for.  Neither  indeed 
was  the  fine  thus  levied  sufficiently  public  to 
have  any  very  beneficial  effect  in  the  way  of 
example :  but  in  the  way  of  reformation,  and 
in  the  character  of  a  remedy  applied  pro 
salute  anima,  the  effect  of  it  could  hardly 
have  been  greater,  if  levied  by  the  purest 
ecclesiastical  hands,  or  passed  in  and  stored 
up  in  the  regular  official  hive  of  the  receiver 
and  surveyor-general  of  his  majesty's  royal 
green  wax  as  aforesaid. 

Question  (should  Robin  Hood  ever  come 
to  life  again)  for  the  lyceum  of  Robin  Hood : 
Which  are  most  to  blame?  gentlemen  in 
New  South  Wales,  who  without  Uiw  have 
shortened  servitude  ?  or  gentlemen  at  home, 
who  also  without  law  have  lengthened  it  ? 

From  former  titles  your  Lordship  has  seen 
that  New  South  Wales  discipline  is  no  source 
oi  reformation  for  convicts — that,  e  contra, 
it  is  a  source  of  ulterior  corruption  for  con- 
victs :  from  this  title  your  Lordship  has  seen, 
and  in  a  variety  of  very  extensive  instances, 
that  it  is  moreover  a  source  of  corruption  for 
honest  men.  For  government  storekeepers, 
as  per  Nos.  3  and  10;  superintendent,  as 
per  No.  4 ;  stewards,  as  per  No.  5 ;  consta- 
bles, as  per  No.  7;  seamen  in  generid,  as  per 
No.  8 ;  seamen  in  merchant's  service,  as  per 
No.  1 1 ;  clerks  in  the  government  office,  as 
per  No.  12 ;  soldiers,  as  per  L  Collins,  303, 
455,  mentioned  in  my  former  letter,  p.  195, 
and  p.  209. 

Thus  and  thus  fiur  in  known  instances :  in 
another  way,  and  in  unknown  instances  with- 
out account,  the  spread  of  the  corruption  may 
have  been  in  an  indefinite  degree  more  ex- 
tensive. To  so  many  numerous  and  impor- 
tant cUisses  of  his  Majesty's  subjects  as  are 
forced  or  tempted  to  make  a  house-of-call  of 
the  "  improved  colony*' — ^to  the  king's  army 
— to  the  king's  navy — to  seamen  in  private 
service,  the  nest  of  female  convicts  consti- 
tutes a  constantly  open  school  of  mischief 
and  depredation ;  a  school  in  whidi  the  arts 
of  theft,  robbery,  burglary,  murder,  and  in- 
cendiarism, are  taught  by  a  set  of  school- 
mistresses of  the  very  first  order ;  of  school- 
mistresses pronounced  over  and  over  again, 
upon  the  fullest  experience,  by  the  highest 
authorities,  and  most  competent  judges,  to 
he**  far  worse  than  the  men,"  fu  worse  than 
thieves,  robbers,  burgLurs,  murderers,  and 
incendiaries.* 


*  In  the  note  inserted  p.  181  (Letter  I.)  the 
following  head,  intended  for  the  third,  was  omit* 
ted  by  mistake.  It  will  be  found,  1  believe,  not 
less  apposite  in  this  place. 
IIL  Soldiery  corrupted  by  the  Convict* ^closer 
Inspection  the  only  remedy* 

No.1,  p.59,eO,6L  March  1789.  ''He  [Hunt] 


IX.  Main  Cause  of  NoN-RuoftiiATioir, 
Dbunkennbss.  —  UmversaUty  and  In* 
curableness  of  it  in  New  South  Wales.^ 

No.  1,  IL  CoUins,  p.  9.  November^,  1796. 
—  Speaking  of  three  capital  convicts,  wlio 
had  been  executed  for  robbing  the  public 
stores,  and  three  others  who  on  conviction 
of  the  same  offence  had  received  a  condi- 
tional pardon, "  It  was  much  to  be  lamented,** 
continues  the  judge  advocate,  **  that  these 
people  were  not  to  be  deterred  by  any  ex- 
ample from  the  practice  of  robbing  the  public 
stores,  which  had  of  late  been  more  frequent 
than  heretofore,  and  for  which  there  could 
not  be  admitted  the  shadow  of  an  excuse — 
as  the  whole  of  the  inhabitants  of  every  de- 


accnsed  six  other  soldiert  of  having  been  con- 
eemed  with  him  in  the  diabdloal  piactioe  of 
robbing  the  store^  fbr  a  considerable  time  past^ 
of  liquor  and  provisUms  in  large  quantities  • . . 
. . . . «  ^  connexion  subsisted  between  them  amd 
some  of  the  xsorst  qfthefemaU  convicts^  at  wfaoae 
huts,  notwithstandinff  tne  internal  TeguJatiooa  of 
their  quarters,  they  found  means  to  e^jey  their 

Ul-aoquired  plunder On  the  moraine  of 

their  execution,  one  of  them  dedaied  to  the  detw 
cyman  who  attended  him,  that  the  like  praetieea^ 
had  been  carried  on  at  the  store  at  Rose  Hill  by 
similu  means,  and  with  similar  success.  He 
named  two  soldiers  and  a  convict  as  the  pecsona 
concerned." 

Na  2,  p.  313, 814.  September  1793.  — «  Tho 
foundation  of  another  barrack  for  officers  mm 
begun  in  this  month.  For  the  privates,  one  odIt 
was  yet  erected ;  but  this  was  not  attended  wita 
any  mconvenience,  as  all  those  who  were  not  io 
quarters  had  built  themselves  comfortable  huta 
between  the  town  of  Sydney  and  the  brick  Ulna. 
This  indulgence  migUt  be  attended  with  seme 
convenience  to  the  soldien ;  but  it  had  ever  been 
considered  that  soldiers  could  nowhere  be  so 
well  regulated  as  when  living  in  ^uarters^  where 
by  frequent  inspections  and  visitings  theu  dm* 
racters  would  be  known,  and  their  conduct  at* 
tended  to.  In  a  multiplicity  of  scattered  huts, 
the  e^re  of  viflilance  would  with  difficult  find 
its  obuect;  and  the  soldier  in  possession  or  a  ha- 
bitation of  his  own  might  in  a  ooutm  of  tfane 
think  of  himself  more  as  an  independent  citiaen, 
than  as  a  subordinate  soldier.** 

Na  8.  p.  425.  February  1796.-.**  This  inter- 
course had  been  strongly  prohibited  by  their 
officers ;  but  living  (as  once  before  mentioiied)  in 
huts  by  themselves,  It  waa  earned  on  without  toeir 
knowled^  Most  of  them  were  now,  however, 
ordered  mto  the  barracks ;  but  to  give  diis  re» 
ffuUtion  the  fiill  effect,  a  high  brick  watt^  or  em 
inclosure  of  strong  paling  round  the  barracks^ 
was  requisite:  the  latter  ot^tieae  securities  wosM 
have  been  put  some  time  b^ore^  had  there  not 
been  a  want  of  the  labouring  handa  necwasfy  to 
prepare  and  collect  the  materials.** 

•f-  A  cause  perhaps  equally  efficient  is  ihepro-^ 
miscuotts  aggregation  i  and  this  beinf  of  the  very 
essence  of  tne  colonization  system,  is  still  more 
palpably  incurable  than  the  drunkenness,  fiat 
aa  this,  in  the  character  of  a  matter  of  fkct, 
needs  no  proof,  it  would  have  been  misplaced,  if 
uwerted  among  the  heads  under  which  the  «vi» 
dentiary  matter  stands  arranged. 
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flcription  vr^e  al  this  Tery  iime  on  a  full  and 
liberal  allowance  of  proTisions  and  dothing, 
neither  of  wldcli  were  in  any  scarcity  in  the 
settlement.  Sut  the  cauae  wa$  to  he  found  in 
tke  too  great  indulgence  in  the  use  of  epiri' 
tmmu  UqnoTMf  which  had  obtained  anx>ng  them 
for  n  coneidertAle  time  poet.  The  different 
capital  crimes  which  had*  lately  been  brought 
bdfore  the  court  of  criminal  judicature,  toge* 
ther  with  the  various  petty  offences  that  daily 
came  under  the  cognizance  of  the  magistrates, 
ffid  not  proceed  from  an  insufliGiency  either  of 
food  or  clothing,  but  from  an  inordinate  de- 
sire of  possessing,  by  any  means  whatsoever, 
those  articles  with  which  they  might  be  able 
to  procure  spirits — "  that  eource,**  as  the  go- 
Temor  expressed  himself  in  an  order  which 
he  published  directly  after  these  executions — 
*'  that  touree  of  the  mi$fortune»  of  aii  thou 
whom  the  iawe  of  their  countrg  and  the  jus- 
tice that  was  due  to  others  had  launched  into 
eternity,  surrounded  with  the  crimee  of  an  ili- 
^>ent  Hfe,*' 

No.  2,  p.  18.  January  18, 1797. — Speaking 
of  the  persons  called  settlers  (the  expirees,  who 
took  to  farming  on  their  own  account,)  and 
of  the  measures  taken  to  reduce  what  was 
looked  upon  as  excessive  in  the  rate  of  wages 
demanded  of  them  by  such  of  their  fellows 
as  maintained  themselves  by  serving  them  as 
labourers,  he  goes  on  and  observes,  *'  It  must 
appear  from  this,  that  every  necessary  and 
useful  regulation  was  suggested,  that  could 
promote  the  convenience  and  advantage  of 
these  people,  who  being  in  possession  of  land 
that  yielded  the  most  ample  returns,  nothing 
but  tiie  greatest  worthlessness  on  their  part 
eould  have  prevented  their  getting  forward 
and  becoming  men  of  property.  That  too 
many  of  them  were  of  this  description,  will 
appear  evident  from  its  being  notorious  that 
their  crops  were  no  sooner  gathered  than  they 
were  instantly  disposed  of  for  spirits^  which 
they  purchased  at  the  rate  of  three,  nay  even 
of  four  pounds  per  gallon,  and  of  a  spirit  of- 
ten lowered  one-fourth  or  more  of  its  strength 
with  water.** 

No.  3,  p.  49.  September  1797. —  On  the 
20th  of  this  month,  **  the  Deptford,  a  small 
brig,  arrived  from  Madras  with  a  cargo  of 
goods  upon  speculation  for  the  Sydney  mar- 
ket. The  spirit  of  trade,  which  had  for  some- 
time obtained  in  the  colony,  afforded  an  open- 
ing for  adventurers  to  bring  their  goods  to 
this  settlement.  The  voyage  from  India  was 
short  and  direct;  and  from  the  nature  of 
their  investments  they  were  always  certain 
of  finding  a  ready  sale,  and  an  ample  return 
upon  the  original  invoice.  But  this  inter- 
course was  found  to  be  pregnant  with  great 
evil  to  the  colony ;  for  prejferring  spirits  to 
any  other  article  that  could  be  introduced 
from  India,  the  owners  never  failed  to  mahe 
the  rum  of  that  country  an  essential  part  of 


2S1 

every  cargo  which  they  sent  upon  specula^ 
tion ;  and  though  every  necessary  measure 
was  adopted  to  prevent  all  that  arrived  from 
being  landed,  yet  such  was  the  avidity  with 
whidi  it  was  sought  after,  that  if  not  per' 
mitted,  it  was  generally  got  on  shore  clandes* 
tinebf,  and  very  few  ships  carried  bach  any 
of  what  they  had  brought  down.  To  thu 
source  might  be  traced  all  the  crimes  which 
disgraced,  and  all  the  diseans  that  injured, 
the  colony" 

No.  4,  p.  71.  December  24,  1797 A  par* 

ticular  anecdote,  mentioned  by  the  historio- 
grapher under  this  date,  may  serve  to  show 
the  state  of  public  opinion  among  the  cfon- 
victs,  with  reference  to  this  most  prolific  of 
all  vices:  —  "  On  the  eve  of  Christmas-day, 
two  young  men,  settlers  on  some  land  mid- 
way between  Sydney  and  Paramatta,  having 
been  boasting  of  their  respective  abilities  in 
drinking,  regardless  of  the  solemnity  of  the 
time,  challenged  each  other  to  a  trial  of  their 
skill:  on  wUch  they  were  so  deliberately 
bent,  that  to  prevent  their  being  interrupted, 
they  retired  to  the  skirts  of  a  neighbouring 
wood*  with  a  quantity  of  raw  spirits,  which 
they  had  provided  for  the  purpose.  Their 
abilities,  however,  were  not  equal  to  their 
boasting;  for  one  of  them  died  upon  the 
spot,  and  the  life  of  the  other  was  fast  ebb- 
ing when  he  was  taken  up.  Had  another 
hour  elapsed,  he  too  must  have  perished 
like  his  wretched  companion.  They  had  not 
been  able  to  finish  all  the  pernicious  spirit 
which  they  had  prepared,  some  of  it  remain- 
ing by  them  in  a  case-bottle  when  they  were 
found." 

No.  5,  p.  80.  January  20,  1796. -.After 
having  spoken,  in  p.  35,  of  a  merchant  ship 
called  the  Sydney  Cove,  that  had  been  then 
lately  wrecked  in  her  voyage  from  Bengal  to 
New  South  Wales  on  speculation,  and  of  the 
dispatch  of  a  vessel  called  the  Francis  to  bring 
in  the  crew  and  what  could  be  saved  of  the 
cargo,  •*  On  the  20th  January  1798,"  conti- 
nues our  author,  "  the  Francis  returned  with 
Captain  Hamilton  [the  captain  of  the  Sydney 
Cove]  from  the  southward.  Previous  to  his 
departure  for  the  wreck  of  his  ship,  he  had 
informed  the  governor  that  she  had  on  board 
nearly  7000  gallons  of  spirits,  and  solicited 
permission  to  bring  back  a  part  with  him  in 
the  schooner.  The  governor,  ever  averse  to 
the  introduction  of  spirituous  liquors,  would 
certainly  have  resisted  the  application ;  but 
it  being  generally  known  in  the  colony  that 
a  considerable  quantity  of  this  article  had  been 
saved  from  the  wredc,  and  that  the  island 
abounded  with  kangaroos  and  birds,  he  con- 
ceived these  circumstances  not  only  to  have 
conduced  to  those  desertions  and  captures  of 


To  prevent  their  bein^  interrupted,**  not 
to  prevent  its  being  known,  since  their  supposed 
abilities  in  this  way  were  matter  of  hoatt. 


Digitized  by 


Google 


PANOPTICON  versui  NEW  SOUTH  WALES. 


boati  which  had  been  effected^  but  as  likely 
to  prove  &rther  temptations  to  similar  prac- 
tices. He  therefore  determined  to  purchase 
the  rum  of  Captain  Hamilton,  and  as  there 
was  none  in  store  for  the  public  service,  to 
tahe  it  on  account  of  government.  An  agree- 
ment was  accordingly  entered  into  by  the 
commissary,  and  3500  gallons  were  brought 
round  in  the  Francis." 

Obnervations Querelst,  How  much  more 

intoxication  would  be  produced  by  a  gallon  of 
spirits  taken  on  account  of  government,  than 
by  ditto  of  ditto  taken  on  any  other  account? 
^Quere  2d,  In  what  degree  or  respect  is  <*  the 
source  of  all  the  crimes  that  disgraced^  and  aU 
the  diseases  that  injured,  the  colony"  &c.  con- 
ducive to  the  public  service?  —  Quere  Sd,  If 
by  stolen  boats  or  otherwise,  spirits,  when 
landed  in  Providence  Island  ly  accident,  can- 
not be  prevented  from  being  smuggled  into 
New  South  Wales,  how  can  they,  if  landed 
on  ditto,  or  any  nearer  and  more  convenient 
spot,  6v  design  and  for  this  very  purpose  ? 

No.  6,  p.  133.  October  1798.  —  The  ob- 
servations nuule  at  this  time  by  the  governor 
respecting  the  state  of  things  in  a  spot  so 
often  mentioned  as  by  &r  the  most  fertile  of 
all  the  settlements,  may  serve  to  show  of  how 
little  avail  are  the  most  signal  geographical 
advantages,  when  counteracted  by  this  moral 
obstacle  to  all  industry  and  all  happiness :  — 
**  Towards  the  end  of  the  month,  the  gover- 
nor visited  the  settlers  at  the  Hawkesbury, 
and  while  he  vna  there  made  some  uselul 
regulations  among  the  sawyers,  w/io  had  fixed 
their  own  portion  of  public  labour.  He  gave 
notice  that  a  session  should  be  held  quarterly 
for  settling  all  civil  concerns,  and  made  some 
other  local  arrangements,  which,  if  attended 
to,  would  have  conduced  essentially  to  the 
welfiire  of  the  settlers,  whose  farms  he  found 
promising  plenty,  but  whose  houses  and  per- 
sons  wore  the  appearance  of  poverty  and  beg^ 
gary,  they  converting  all  the  produce  of  their 
farms  to  the  umoorthy  purpose  of  purchasing 
a  pernicious  spirit,  that  must  ever  heep  them 
poor.'* 

No.  7,  p.  198.  February  \1^.^*' Not-' 
withstanding  the  settlement  had  before  it  the 
serious  prospect  of  wanting  grain,  and  the 
consequent  destruction  of  much  useful  stoch, 
it  was  known  that  several  people  had  erected 
stills  and  provided  materiids  for  the  purpose 
of  distilling  spirituous  liquors — a  pernicious 
practice,  which  had  long  been  forbidden  by 
every  officer  who  had  had  the  direction  of  the 
colony.  Former  orders  on  this  subject  were 
now  repeated,  and  persons  of  all  descriptions 
were  called  upon  to  use  every  means  in  their 
power,  in  aid  of  the  civil  magistrate,  to  seize 
and  destroy  such  stills  and  materials  as  they 
might  find. 

No.  8,  p.  203.  3farch  1799.  — Speaking  of 
an  act  of  homicide  committed  in  self-defence 


by  a  sentinel  soldier  on  the  peraoo  of  a  i 
ken  seaman — **  This  accident,'*  oontinaes  die 
reporter,  **  was  the  effect  of  intoxicatum  :  to 
which,  a  few  days  after,  another  victim  wmm 
added,  in  the  person  of  a  female,  who  was 
either  the  wife  or  companion  of  Simon  Taylor, 
a  man  who  had  been  considered  as  one  cf 
the  few  industrious  settlers  whidi  the  colony 
could  boast  of.  They  had  both  been  drinUnif 
together  to  a  great  excess,  and  in  that  state 
they  quarrelled,  when  the  unhappy  man,  in  a  fit 
of  madness  and  desperation,  put  an  untimely 
end  to  her  existence.  He  was  immediatelj 
taken  into  custody,  and  reserved  for  triaL 

'*  To  this  pernicious  practice  of  drinkimg 
to  excess,  more  of  the  crimes  which  disgraced 
the  colony,  were  to  be  ascribed,  than  to  weg 
other  cause ;  and  more  lives  were  lost  through 
this  than  through  any  other  drcumstanoe ;  for 
the  settlement  had  ever  been  free  from  epi- 
demical or  fatal  diseases.  How  much,  then, 
was  the  importation  of  spirits  to  be  lamented ! 
How  much  was  it  to  be  regretted,  that  it  had 
become  the  interest  of  any  set  of  people  to  vend 
them  /*'  [It  might  have  been  addai  (as  your 
Lordship  will  see) — and  in  one  way  or  other, 
of  every  set  of  people  without  exception.  As 
to  its  being  become,  so  it  always  was  from 
the  first,  and  so  it  must  be  to  the  last.] 

"  Several  robberies,  which  at  this  time  had 
been  committed,  were  to  be  imputed  to  the 
same  source." 

No.  9,  p.  205.  April  1799 At  this  time 

a  Spanish  ship,  having  been  taken  by  two 
whalers,  was  brought  into  Port  Jackson;  and 
the  ship  being  condemned,  part  of  her  caigo 
was  sold  by  auction.  The  cargo  (our  author 
informs  us  in  a  note)  **  consisted  of  sugar, 
flour,  and  an  ardent  spirit  similar  to  the  aqua 
ardente  of  the  Brazils.  This  article,"  he  adds, 
^*  the  governor  would  not  allow  to  be  sold  big 
auction." 

Observations.  —  Not  by  auction:  that  the 
governor  would  not  allow  it  to  be  sold  at  aU 
is  not  said.  —  Quere  1.  How  much  more  in- 
toxication would  be  produced  by  a  gallon  of 
spirits  sold  by  auction,  than  by  ditto  of  ditto 
sold  by  hand  ?—  Quere  2.  -What  advantage  is 
gained  by  keeping  down  the  price  **  of  the 
source  of  all  diseases  and  all  crimes  ?" 

No.  10,  p.  222.  July  1799 An  observa- 
tion made  at  this  time  serves  at  once  to  show 
the  prodigious  intensity  of  two  vicious  and 
closely  allied  propensities — drunkenness  and 
sloth :  so  mighty  the  latter,  nothing  less  than 
the  former  was  able  to  get  the  better  of  it. 
"  Mudi'*  (says  our  historian)  '*  might  be  ex- 
pected from  the  exertions  of  355  people ;  and 
the  greatest  advantage  would  have  been  de- 
rived from  their  labours,  had  they  been  less 
prone  to  dissipation  and  useless  traffic — m 
traffic  which  most  of  them  entered  into  solely 
with  a  view  to  indulging  themselves  in  their 
favourite  propensity  of  drinhing.^* 
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No.  lU  p.  274.  2d  December  1799— "In 
-the  evexung  ....  the  Plumier,  a  Spanish 
aliip,  anchored  in  the  Cove.  She  was  a  prize 
%o  three  whalers,  who  had  taken  her  near 
Cape  Corientes,  on  the  coast  of  Peru.  Her 
cargo  consisted  chiefly  of  had  spirits  and  wine, 
mrhicfay  on  her  being  condemned  by  the  court 
of  vice-admiralty  as  a  lawful  prize,  were  re- 
moved into  the  supply,  and  an  order  was  given 
©ut,  Mtrictiy  forbidding  the  landing  of  amf  spi- 
rite,  wine,  or  even  malt  liquor,  until  a  regular 
jfermit  had  been  firtt  obtained.  This  restriction 
upon  wine  and  malt  liquor  was  occasioned  by 
spirituous  liquors  having  been  landed  under 
that  description." 

No.  12,  p.  275.  Uth  December.^**  The 
court  of  criminal  judicature  being  assembled, 
two  mates  of  [the  ship]  Walker  were  brought 
before  it,  and  tried  for  using  menaces  to  a 
person  who  had  stopt  their  boat  when  at- 
tempting to  land  spirits  without  a  permit ; 
"but  as  he  had  not  any  special  authority  for 
making  the  seizure,  or  detaining  the  boat, 
they  were  acquitted.*' 

No.  13,  p.  280.  lUh  January  1800.  _ 
'*  Arrived  the  Fhynne,  a  small  snow  from 
Bengal,  under  Danish  colours,  which  had  been 
chartered  by  the  qfficers*  of  the  colony,  civil 
and  military,  through  the  means  of  an  agent 
whom  they  had  sent  thither  for  that  purpose. 
She  was  freighted  on  their  account  with  many 
articles  of  which  they  were  much  in  want ; 
and  ae  more  labour  could  be  obtained  for 
spiriu  than  for  any  other  mode  of  payment, 
an  article  $o  essential  to  the  cultivation  of 
their  estates  was  not  forgotten  "\ 

No.  14,  p.  291.  I4th  AprU  1800 «  The 

quantity  of  spirits  at  this  time  in  the  colony 
occasioned  much  intoxication  and  consequent 
irregularity.  The  settlers  at  the  river  were 
so  lost  to  their  own  interests  as  to  neglect 
sowing  of  their  grounds ;%  a  circumstance 
which,  but  for  the  timely  interference  of  tiie 
governor,  would  have  ended  in  their  ruin. 
Immediately  on  hearing  of  their  situation,  he 
forbade  the  sending  any  more  spirits  to  that 
profligate  comer  of  the  colony, \  as  well  as  the 
retailing  what  had  already  been  sent  thither, 
under  pain  of  the  offender's  being  prosecuted 
for  such  disobedience  of  his  order8.§ 


*  The  governor  ?  Was  he  too  of  the  number? 
.i— If  not,  did  she  sail,  or  was  she  freighted  or 
unloadedf  without  his  knowledge  ?—  What,  then^ 
Sir,  do  you  mean  to  accuse  all  these  gentlemen 
••••?  —  Not  fA^m— indeed,  my  Lwd. 

•f  Die  guibus  in  terris Where  is  that 

colony,  which,  if  it  were  not  poisoned,  would  be 
starved?.— For  the  consequence,  see  the  next 
article. 

*  Drunk,  they  will  not  sow — not  drunk,  they 
win  not  reap_(No.  13. ) 

Jl  A  prohibition  of  this  sort,  if  it  could  be  made 
effectual  in  one  place,  why  not  in  another  ?.-if 
at  one  time,  iriiy  not  at  another  ? 

lere,  the  penalty,  and  on  what  statute  an 
:  would  have  been  to  be  indicted  ? 


SM 


No.  15,  p.  299.  August  9,  1600.  —  "  To* 
ward  the  latter  end  of  the  month,  an  attempt 
was  made,  at  3  o'clock  in  the  afternoon,  to 
land  without  a  permit  1016  gallons  of  wine 
and  spirits,  which  were  seized  at  the  wharf 
by  the  sentinel.  If  the  person  who  made  this 
attempt  had  been  advised  to  so  incautiona 
and  daring  a  proceeding,  it  could  only  have 
been  with  a  view  to  try  the  integrity  of  the 
sentinels,  or  the  vigilance  of  the  police." 

No.  16,  p.  332.  August  1801.  _'•  Several 
ships  had  arrived  from  India,  England,  and 
America,  most  of  which  had  brought  upon 
speculation,  cargoes  consisting  of  wine,  spi" 
rits,  tobacco,  teas,  sugar,  hardware,  weanng 
apparel,  &c  &c.,  the  sale  of  which  was,  with 
the  governor's  approbation,  advertised  by  the 
commissary,  and  pubBehf  sold  to  all  descrip* 
tions  of  people. 

It  appears  that  from  these  ships, 

59,294  gallons  of  spirits )  had  been  im- 
30,896  ditto  of  wines     )      ported. 
26,974  gallons  of  spirits  )  had  been 
8,896  ditto  of  wines     {     landed.* 
And 
32,320  ditto  of  spirits   )  had  been  sent 
22,000  ditto  of  wines    }     away.f 

ObservaHons — I  have  already  intimated, 
my  Lord,  that  I  see  nothing  blameworthy  in 
the  conduct  maintained  in  this  respect  by 
gentlemen  in  the  colony ;  nothing  which  it  is 
in  the  power  of  blame  to  set  right ;  nothing, 
therefore,  for  which  blame  would  be  of  any 
use.  If  by  any  sacrifices  or  exertions  of  his 
own,  it  would  have  been  in  the  power  of  any 
of  them  to  have  subtracted  anything  consi- 
derable from  the  sum-total  of  the  mischief, 
then,  indeed,  ground  for  blame  might  not  have 
been  altogether  wanting — ^then,  indeed,  blame 
itself  might  not  have  been  altogether  without 
its  use.  But  in  that  situation  it  does  ■  not 
appear  to  me,  that  from  any  such  single  ex- 
ertions, any  effectual  benefit  could  have  been 
derived :  nor  even  from  any  such  ioint  exer- 
tions as  the  nature  of  the  case  aamitted  of. 
Manufacturing  and  importation  taken  toge- 
ther ;  the  exclusion  of  the  means  of  drunken- 
ness out  of  the  improved  colony,  presenta 
itself  to  my  view,  I  must  confess,  as  an 
achievement,  now  and  for  everlasting  moraUy 
impossible. 

In  the  first  place,  as  to  manufacturing,  — 
The  settlementa  are  spreading  themselves 
over  the  &ce  of  the  country :  spreading  them- 
selves wider  and  wider  every  day.    It  is  what 


*  Landed;  viz.  with  permissionii,  from  which 
alone  the  quantity  landed  could  thus  have  been 
ascertained. 

•f  Sent  away ;  i.  e.  ordered  to  be  taken  away. 
For  the  effect  of  such  ordera,  see  No.  3,  where  it 
is  said,  *<  if  not  permitted,  it  was  generally  |;ot 
on  shore  clandestinely,  and  very  few  ships  earned 
back  any  of  what  they  had  brought  down. 


Digitized  by 


Google 


BH 


PANOPTICON  vtrwi  NEW  SOUTH  WALES. 


gmtlemen  wiafa  to  see  tiiem  do :  it  is  matter 
of  triumph  that  they  do  so.  It  is  a  mark  of 
''  improvemaU" —  of  that  feature  of  improre- 
ment  whieh  has  hitherto  been  accepted  in 
Hea  of  every  other.  They  are  not  only  spread, 
hut  scattered:  they  are  so  already;  they  will 
be  more  and  more  so  every  day.  Settlers 
will  not  take  up  infisrior  hmd  on  the  mere  re- 
eodunendation  of  its  vicinity  to  already  settled 
land,  when  superior  land  is  tp  be  had  within 
a  certain  distance.  But  the  more  extended 
and  dispersed  the  lots  of  lands  are,  with  their 
inhabitants,  the  more  incapable  they  are  of 
being  kept  under  any  given  degree — under 
any  sufficient  degree — of  inspection ;  of  being 
kept  under  a  d^ree  of  inspection  sufficient 
for  any  purpose :  and  of  all  purposes  for  this. 
In  respect  to  every  purpose,  the  deficiency 
of  the  system  of  inspectors — of  whatsoever 
professions,  dvil  and  military — sunder  whatso- 
ever titles — is,  and  in  the  nature  of  the  case 
ever  must  be,  a  standing  topic  of  complaint. 
For  preventing  the  erections  of  stills,  orders 
upon  orders  have  all  along  been  issued.  [See 
Ko.  7,  p.  232.]  But  the  publication  of  each 
subsequent  order  is  a  pretty  sufficient  evi- 
dence of  the  inefficacy  of  all  preceding  ones. 

Next,  as  to  importation. — Is  it  in  the  na- 
tfire  of  things  that  the  coast  all  round — the 
eoast  of  a  country  as  large  as  Europe — should 
be  kept  sufficiently  guarded  for  this  purpose  ? 
Would  the  whole  navy  of  Enghmd  be  suffi- 
cient to  the  task  ?  Is  there  so  mudi  as  a  go- 
vernment eock-boat,  the  expense  of  which, 
especially  on  such  a  service,  is  not,  and  very 
justly,  grudged? 

When  by  accident—  b^  shipwreck  Tas  per 
No.  5)  —a  cargo  of  spirits  had  been  landed 
on  a  neighbouriiig  island,  preventing  the  im- 
portation of  them  was  found  to  be  impracti- 
cable. Would  not  the  difficulty  have  been  at 
least  as  great,  if  detign^  instead  of  accident, 
had  broq^t  them  there?  The  spot,  though 
tomparaJdoeljf  netar^  was  poritivebf  a  very  dis- 
tant one.  In  case  of  design,  not  any  such 
distant  one  would  be  chosen — but  whatever 
spot,  in  point  of  vicinity  as  well  as  every 
other  circumstance,  presented  itself  as  best 
adapted  for  the  purpose. 

So  for  as  to  what  depends  on  the  situation 
and  distribution  of  the  land :  next,  as  to  the 
permanent  interest  and  consequent  natural 
disposition  of  its  inhabitants.  Whatever  re- 
gulations can  ever  be  made  for  the  preventing 
the  introduction  of  spirits  into  the  colony — 
be  it  by  manufocture,  be  it  by  importation — 
there  is  scarcely  a  human  being  in  the  colony, 
in  or  out  of  power,  who  has  not  a  personal 
interest  in  the  inefficacy  of  them — an  in- 
terest as  strong  as  it  is  possible  for  a  man  to 
have  in  the  inefficacy  of  any  such  fiscal  regu- 
lations. 

Among  the  convicts  themselves  —  non- 
expirees,  as  well  as  expirees — servants  as 


well  as  masters — there  is  scarcely  a  man  to 
whom  this  liquid  poison  is  not  dearer  than 
life.   Among  all  classes  of  persons — ctmrwXM 

—  military  officers  —  dvil  officers — not  a 
master  that,  so  long  as  any  of  it  u  to  be  had 
anywhere,  or  fi-om  anybody,  can  get  a  aer- 
vant  to  work  for  him  on  any  other  terms. 
In  one  case,  it  is  true,  and  that  as  conceiv- 
able a  one  as  any  other,  this  common  interest 
would  not  exist.  Such  would  be  the  case  if 
not  so  much  as  a  single  master  had  so  much  aa 
a  single  drop  of  the  poison  to  give.  In  this 
case,  thdr  common  corrupt  interest  would  be 
wanting,  and  the  opposite  virtuous  common 
interest — the  interest  which  all  masters  have 
in  the  sobriety  of  their  servants — would  take 
its  place.  But  if  one  gives  spirits  aU  must — 
or  all  must  see  their  forms  deserted,  and  their 
servants  gone  fi-om  theirs  to  that  one.  By 
extraordinary  exertions,  a  reduction  in  the 
quantity  habitually  consumed  in  the  colony 
might  every  now  and  then,  I  doubt  not,  be 
efiected ;  but  any  sudi  reduction  can  never 
be  other  than  temporary :  for  so  many  mas- 
ters as  there  are  (officers  as  well  as  others) 
who  see  other  masters  in  possession  of  a 
greater  quantity  than  they  themselves  can  lay 
nold  of,  so  many  are  there  who  are  partakera 
in  this  common  corrupt  interest.  Upon  the 
whole,  therefor^,  so  long  as  the  quantity  of 
spirits  in  the  colonv  is  short  of  the  foil  quan- 
tity which  the  convicts  altogether  are  disposed 
to  drink,  so  long  must  the  virtual  auction 
— the  universal  competition  among  the  pur- 
diasers  of  the  article —continue.  Those  who, 
at  any  given  period,  have  the  advantage  in 
this  respect  over  their  neighbours,  will  find 
themselves  under  the  constant  necessity  of 
keeping  up  their  stock  of  it ;  keeping  it  up 
against  all  competitors,  for  the  purpose  of 
keeping  up  this  advantage ;  so  that  the  com- 
mon interest  in  question — the  interest  which 
men  of  all  descriptions  have  in  eluding  all 
sudi  restrictive  regulations  —  is  not  merely 
a  general  and  temporary  interest,  but  a  uni- 
versal one,  and,  humanly  speaking,  an  inde- 
feasible and  perpetual  one. 

With  the  situation  of  the  governor  of  New 
South  Wales  and  his  subordinates,  contrast, 
in  this  respect,  that  of  the  governor  of  a 
panopticon  penitentiary  house.  Not  a  drop 
of  forbidden  liquor  can  be  either  drunk  in- 
the  house,  or  so  much  as  introduced  into  it, 
without  being  seen  to  be  so  by  everybody :  by 
officers^prisoners— visitors  through  curiosity 

—  visitors  upon  business:  therdfore,  were 
transgression  ever  so  advantageous,  detection 
and  punishment  would  be  inevitable.  But 
what  is  still  more,  transgression  would  give  no 
advantage.  Without  work,  among  those  who 
can  work,  not  so  much  as  a  morsel  of  bread  is 
to  be  had  by  anybody  (so  that  here,  as  else- 
where, as  many  as  choose  it  may  be  starved ;) 
and  every  person,  the  more  he  works  the 
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:  the  amount  of  hit  earniiiga 
in  aieertttned,  and  he  receives  a  quarter  of  it. 
Taken  in  excen,  fermented  liquors  would  be 
directly  adverse  to  profitable  economy ;  taken 
even  in  moderation,  they  would  be  of  no  use 
toit. 

X.  Per  Contra — ^Pbiotbntiaet  System, — 
General  Rrformation,  a$  attested  in  general 
expreeeione: — 1.  Dwring  Confinement. 

No.  1.  PUladelphia;  1798:  Lownes,  p.  89. 
—  **  The  order  in  their**  [the  prisoners*] 
**  employments,  their  demeanour  towards  the 
qfieerMf  harmomf  amongst  each  other,  and 
their  decorum  and  attention  at  times  appointed 
for  reliaioue  worship,  have  been  obvious,  and 
are  such  as  have  obtiuned  the  approbation  of 
all  those  who  have  been  witnesses  to  it ;  and 
we  trust  that  the  impressions  received  in  this 
•eduded  state  of  existence  will  have  a  happy 
influence  towards  promoting  the  great  object 
contemplated  by  the  change  of  the  penal  code 
by  the  legislature  of  this  commonwealth." 

No.  2.  Philadelphia;  1795  :  Liancourt,  p. 
21.  —  **  The  appearance  of  the  prisoners  has 
nothing  of  that  msolence  or  of  that  dejection 
which  is  so  striking  among  our  own  convicts 
in  Europe.  It  is  cold,  respectful,  sorrowful, 
and  calm.*' 

No.  3. Philadelphia;  1796.  TumbuU,  p. 4. 
— **  There  was  such  a  spirit  of  induetry  visi- 
ble on  every  side,  and  such  contentment  per- 
vaded the  countenances  of  all,  that  it  was 
with  diAculty  I  divested  myself  of  the  idea 
that  these  men  surely  were  not  convicts,  but 
aocostomed  to  labour  from  their  infancy.'* 

No.  4.  lb.  p.  27.-^'^  The  convicU  are 
Gsilled  to  their  meals  by  the  ringing  of  a  bell ; 
we  saw  the  men  sit  down  to  their  supper,  and 
I  do  not  recollect  a  scene  more  interesting. 
At  one  view,  we  beheld  about  90  fellow- 
creatures,  £Dcinerly  lost  as  it  were  to  their 
country  and  the  wvrid,  now  collected  in  one 
body,  and  observing  that  air  of  eompoeure 
and  decency  to  each  other,  consequent  only 
from  a  long  and  contmoed  practice  of  moral 
habits.** 

No.  5.  lb.  p.  46. — "  After  conversing  with 
her  (the  jiot/iorestj  for  some  time,  he  (a  person 
belbre  mentioned)  inquired  of  her  whether 
there  were  no  inconveniences  attending  the 
institution  ?  With  the  greatest  concern  she 
replied,  that  there  was  one  which  gave  her 
no  small  degree  of  uneasiness.  That  the 
debtors  in  their  apartments,  from  being  able 
to  overlook  the  yard  of  the  prison,  made  her 
lear  that  their  conversing  together,  swearing, 
Iec  might  corrupt  the  morals  of  her  people. 
Tott  may  think  it  strange  that  debtors  should 
corrupt  eriminaU  ;  but  the  case  is  really  so, 
for  there  is  certainly  as  much,  if  not  more, 
morality  among  the  latter,  than  the  former. 
And  so  fully  convinced  were  the  inspectors 
of  her  apprehensions  being  well  founded,  that. 


to  remedy  the  defect,  they  have  smoe  had 
the  prison  wall  raised." 

Observations The  sex  of  the  keepcTr 

compared  with  the  nature  of  her  office,  brings 
to  view  the  picture  of  a  future  golden  age  as 
delineated  by  prophetic  poetry :  **  The  w«tf 
shaU  dweU  with  the  lamb,  •  •  •  •  and  a 
young  child  shall  lead  them."  The  paradox 
had  already  received  its  explanation  in  the 
same  page. 

**  I  was  surprised  to  find  a  female  in  the 
first  appointment,  and  on  inquiry  found  that 
her  huslMnd  was  formerly  jailor.  Discharging 
the  duties  of  a  tender  parent  towards  his 
daughter,  infected  with  the  yellow  fever  in 
1793,  he  caught  iht  disorder  and  died,  leaving 
the  prisoners  to  regret  the  loss  of  a  friend 
and  protector,  and  tiie  community  that  of  a 
valuable  dttien.  In  consideration  of  his  fetth- 
ful  performance  of  the  functions  of  his  office, 
his  widow  was  nominated  to  succeed  him. 
She  is  exceedingly  attentive  and  humane.** 

No.  6,  lb.  p.  46._'*  Few  have  been  known 
to  stay  in  the  prison  the  whole  of  the  term 
to  winch  they  were  sentenced,  the  awtend" 
ment  and  repentance  of  many  of  them  being 
so  visible  to  the  inspectors,  as  to  have  had  a 
daim  to  the  governor's  demency.*' 

2.  After  Liberation^  as  per  accounts. 

No.  7.  Philadelphia;  1793:  Lownes,p.92. 
— .«*  Out  of  near  200  persons,  who  at  dif« 
ferent  times  have  been  reconunended  to  and 
pardoned  by  the  governor,  only  four  have 
been  returned ;  three  from  Philadelphia,  re- 
convicted of  larceny,  and  one  from  a  neigh* 
bouring  county.  As  several  of  them  thus 
discha^ed  were  old  offenders,  there  was  some 
reason  to  fear  that  they  would  not  long  be- 
have as  honest  dtisens.  But  if  they  have  re- 
turned to  their  old  courses,  they  have  chosen 
to  run  the  risil  of  being  hanged  in  other  states, 
rather  than  encounter  the  certaintu  of  being 
confined  in  the  penitentiary  ceUs  of  this.  We 
may  therefore  oondude,  that  the  plan  adopted 
has  had  a  good  effect  on  these ;  for  it  is  a 
feet  well  known,  that  many  of  them  were 
heretofore  frequently  at  the  bar  of  public  jus- 
tice, and  had  often  recdved  the  punishment 
of  their  crimes  under  the  former  laws.** 

No.  6.  Philaddphia;  1796:  Tumbull,  p, 
48.  -^  *'  Reconvictions  are  seldom  heard  of. 
or  all  the  convicts  condemned  for  these  five 
years  past,  not  above  5  in  a  100  have  been 
known  to  return.*' 

OAssroo/uHis.-^  Between  this  article  and 
the  last  preceding  one,  your  Lorddup  will 
have  observed  the  difference.  Those  of 
whom  but  2  in  the  100  proved  bachs&dersy 
were  picked  men:  men  picked  out  as  the 
best,  and  pardoned.  Those  of  whom  so 
many  as  5  in  the  100  proved  backsliders, 
were  the  ^ole  number  of  the  "  condemned'* 
taken  together.    The  time  which  gave  these 
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gave  these  5  in  a  100,  was  moreover  nearly  as 
long  again  as  the  time  which  gave  not  quite 
so  much  as  the  2  in  the  100. 

No.  9.  New  York;  1802:  Eddy,  p.  33 

'*  Under  the  instruction  of  a  prisoner  sen- 
tenced for  life,  who  was  a  skilful  shoemaker, 
it  was  matter  of  surprise  to  observe  with 
how  much  rapidity  those  who  were  before 
wholly  ignorant  of  the  trade*  learned  to  be- 
come exeelUtU  workmen" 

No.  10.  lb.  p.  52.  _  «*  It  iB  with  no  small 
pleasure  that  the  inspectors  have  observed, 
that  a  number  of  those  who  have  been  dis- 
charged from  the  prison,  confided  to  their 
care,  have  continued  in  habits  of  industry 
and  sobriety,  and  bid  lair  to  become  good 
members  of  society." 

ObiervaHon$.  —  From  a  literal  interpreta- 
tion of  this  passage,  an  inference  that  might 
be  drawn  is,  that  though  the  reformed  were 
in  a  certain  number,  the  unreformed  were 
in  a  number  still  greater.  But  from  the 
general  tenor  of  the  publication,  and  in  par- 
ticular from  the  two  next  articles  of  it  ss 
here  copied,  it  will  appear  evident  enough, 
that  the  persons  here  aUuded  to  as  reformed 
were  such  alone  as  on  that  account  happened 
in  a  particular  manner  to  have  attracted  the 
notice  of  these  their  former  guardians." 

No.  11.  lb.  p.  85 In  five  years  ending 

with  1801,  **  of  349  prisoners  who  have  been 
discharged  by  expiration  of  sentence  and  par- 
don, 29  only,  or  l-12th  part,  have  been  con- 
victed of  second  ofiences ;  and  of  these,  16 
were  foreigners.  Of  86  pardoned,  8  have 
been  recommitted  for  second  offences ;  and  of 
these,  5  were  foreigners." 

In  the  recent  institution  at  New  York, 
your  Lordship  will  have  observed,  the  account 
of  backsliders  is  not  as  yet  quite  so  fitvouiable 
as  in  Philadelphia.  The  difference  may,  it 
should  seem,  fiurly  enough  be  ascribed  to  a  va- 
riety  of  peculiar  difficulties  which  New  York 
has  had  to  struggle  with.  —  Statement  given 
Iby  Bir.  Eddy,  too  long  to  be  inserted  here. 

In  respect  of  general  remarks,  circum- 
stances would  naturally  give  a  different  co- 
lour to  the  representations  as  between  Phi- 
ladelphia  and  New  York.  The  Philadelphia 
accounts  are,  the  two  latest  of  them,  accounts 
given  by  strangers  to  strangers:  the  New 
York,  by  the  leading  manager  to  his  fellow- 
eountrymen  and  feUow-townsmen.  In  this 
latter  case,  the  main  object  was  to  give  eco- 
nomical and  other  arithmetical  detuU :  it  is 
*  compie  rendu  by  a  trustee  to  his  principals. 
As  to  deportment.  Sec  of  the  prisoners,  the 
persons  to  whom  principally  the  writer  was 
addressing  himself  were  fellow -townsmen, 
who  being  on  the  spot,  had  eyes  of  their  own 
to  see  with.  That  upon  the  whole,  the  chief 
author  saw  nothing  to  deter  him-  from  ex- 
pressing himself  satisfied  with  his  work,  ap- 
pears from  the  concluding  paragraph,  which 
IS  as  follows:  — 


No.  12.  lb.  p.  70.  — •*  The  New  Yoik 
state-prison  will  furnish  a  model  for  others^ 
which  the  increase  of  population  and  growth 
of  luxury  may  render  necessary  in  the  distant 
parts  of  this  extensive  country*.  And  what- 
ever  may  be  the  future  condition  of  mankind, 
this  institution  will  reflect  lasting  honour  on 
the  State ;  become  a  durable  monument  of 
the  wisdom,  justice,  and  humanity  of  its  le- 
gislators, more  glorious  than  the  most  splen- 
did achievements  of  conquerors  or  kuogs; 
and  be  remembered,  when  the  magnificent 
structures  of  folly  and  pride,  with  their  foun- 
ders, are  alike  exterminated  and  forgotten. 

Penitentiaky  System  continued:  —  iZe- 
formation  —  Particular  ExempUficatimu : 
— Heroic  Humanity, 

No.  1.  Philadelphia;  1796:  TumbuU,  p. 

91 '*  At  the  time  of  the  yellow  fever  in 

1793,  great  difficulty  was  found  in  obtaining 
nurses  and  attendants  for  the  sick  at  Bush 
Hill  hospital.  Recourse  was  had  to  the  pri- 
son.  The  request  was  made,  and  the  appa- 
rent danger  stated  to  the  convicts.  As  many 
offered  as  were  wanted.  They  continued 
fiiithful  till  the  dreadful  scene  was  closed — 
none  of  them  making  a  demand  for  their  ser« 
vices  till  all  were  discharged. 

No.  2.  lb.  p.  48.  —*^  Some  (on  the  same 
occasion)  at  the  expiration  of  their  terme  of 
coi^ementt  voluntarily  offered  themselves 
....  and  conducted  themselves  with  so 
much  fidelity  and  tenderness,  as  to  have  had 
the  repeated  thanks  of  the  managers." 

No.  3.  lb.  p.  92 Another  instance  of 

the  good  conduct  of  the  prisoners  during  the 
sidmess,  happened  among  the  women.  When 
request  was  made  of  them  to  give  up  th^ 
bedsteads  for  the  use  of  the  side  at  the  hos- 
pital, they  cheerfully  offered  even  their  hed^ 
dingy  &c  When  a  similar  request  was  made 
to  the  debtors,  they  all  refosed."  Some  dif- 
forenoe,  my  Lord,  between  these  women  and 
the  women  <*  far  worse  than  the  men,**  in 
New  South  Wales — some  difference  between 
the  men  who  serve  in  hospitals  at  the  peril 
of  their  lives,  and  those  who  make  bonfires 
of  hospitals,  as  well  as  of  prisons  with  the 
prisoners  in  them: — the  prisoners — their 
comrades — their  peers — men  whom,  instead 
of  burning  them,  ^ey  would  have  been  ready 
to  clasp  to  their  bosoms,  so  it  had  been  to 
join  in  mischief. 

XL  Main  Cause  :  —  Sobriety,  Strictness, 
— Universality  and  good  ejffecU  of  it  ii^  the 
Penitentiary  House. 

No.  1.  Philadelphia;  1795  :  Liancourt,  p. 
19 — ••  They  [the  convict  prisoners]  are  ne- 

*  <<  Similar  prisons  are  already  esUUished  im 
New  Jersey  and  Virginia,  and  others  are  pro^ 
posed  to  be  erected  in  Msssachuietts  and  South 
Carolina." 
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ver  on  any  account  permitted  the  use  Of  fer- 
mented liquors,  not  even  of  small  beer.  The 
prohibition  of  fermented  drink  is  a  standing 
order,  and  mott  reUgiovuly  observed.  The 
liveliness  and  animation  which  such  liquors 
might  induce  in  the  workmen  is  only  an  arti- 
ficial and  momentary  vigour ;  a  cause  of  irri- 
tation, heating  the  blood,  and  destroying  the 
effect  of  that  temperate  regimen  which  is  in- 
tended to  alter  the  habit  and  the  constitu- 
tion." 

No.  2.  Philadelphia ;  1796 :  Tumbull,  p. 
26.—.*'  The  drink  of  the  criminals  b  molasses 
and  water;  spirituous  liquors  are  forbidden, 
except  for  medical  purposes  prescribed  by 
the  attending  physician ;  and  the  person  who 
sells,  or  suffers  them  to  be  introduced  on  any 
other  occasion,  subjects  himself  to  a  penalty 
of  five  pounds;  if  an  ofKcer  of  the  prison,  to 
dismission  from  office.  The  reason  of  this 
rigorous  regulation  arises,  in  the  first  place, 
from  the  probability  of  the  abuse  which  might 
be  made  of  the  practice,  were  it  once  intro- 
duced: and  in  the  next  place,  from  the  con- 
viction of  the  inspectors,  that  those  liquors 
act  not  so  powerfully  in  strengthening  a  body 
doomed  to  more  than  ordinary  toil  and  labour, 
as  the  effects  of  good  wholesome  water.  That 
whatever  dieerfulness  or  vigour  it  may  pro- 
duce in  a  labourer,  it  is  merely  temporary, 
and  like  all  high  stimulatives,  its  operations 
are  no  sooner  at  an  end,  than  the  system  is 
left  enervated  and  fatigued." 

No.  3.  New  York;  1802 :  Eddy,  p.  49.— 
**  Many  of  those  who  came  into  the  prison 
with  constitutions  greatly  impaired  by  exces- 
sive drinking,  debauchery,  and  vicious  habits, 
after  being  sometime  used  to  the  system  of 
temperance,  order,  and  industry  established 
in  the  prison,  have  become  healthy  and  vigor- 
cus.** 

No.  4.  lb.  p.  59 "  It  is  well  known  that 

the  greater  number  of  crimes  originate  in  the 
irr^ular  and  vicious  habits  produced  by  intox- 
ication, and  by  the  idle,  low,  and  dissipated 
practices  encouraged  in  taverns  and  tippling- 
houses.  There  are  few  criminals  whose  gradual 
depravation  cannot  be  traced  to  this  source." 

No.  5.  lb.  59,  60.—"  By  the  city  charter, 
'the  power  of  granting  licenses  is  vested  in 
the  mayor,  who  is  the  sole  judge  of  the  pro- 
priety of  granting  them,  or  of  their  number. 
Thirty  shillings  are  paidybr  each  license^  four- 
fifths  of  which  sum  goes  into  the  dty  trea^ 
^ury,  and  the  residue  to  the  mayor.  While 
a  revenue  is  derived  to  the  corporation  from 
these  licenses,  it  is  not  to  be  expected  that 
there  will  be  much  solicitude  to  lessen  their 
number,  or  to  examine  minutely  into  the 
merits  of  the  applicants  for  them." 

Observations Can  the  degree  of  such 

solicitude  be  expected  to  be  much  greater 
where,  instead  of  now  and  then  an  odd  58. 
to  be  gained  by  putting  about  the  cup  of  in- 
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I  toxication,  the  gf^ter  part  or  the  wliole  of 
a  man's  income — of  the  income  of  every  man 
who  could  do  anything  towards  stopping  it; 
depends  upon  the  circulation  of  it? 

No.  6.  Philadelphia ;  1799:  lianoourt,  p^ 

22 «  The  new  regimen  has .  .  .  .produced 

a  change  which  is  remarkably  evident,  even  in 
the  physician's  bill,  which  formerly  amounted 
to  two  hundred  or  three  hundred  and  twenty 
dollars  per  quarter,  but  at  present  seldom  rises 
above  forty.  This  enormous  d^erence  i« 
entirely  attributable  to  the  total  change  of 
disdplme  which  has  taken  place.  During  the 
former  system,  the  irregular  government  of 
the  prison  was  attended  with  filth  anddrunk-* 
enness ;  and  frequent  broils  produced  diseases, 
wounds,  and  bruises  of  eveij  kind.  Under 
the  new  order,  these  causes  of  evil  have  ceased 
—  the  disorders  are  confined  to  colds,  or 
such  accidents  as  are  common  everywhere. 
Only  two  prisoners  have  deceased  withbi 
four  years,  and  those  of  the  small  pox.  Ex* 
cept  in  cases  of  contagious  maladies,  the 
sick  prisoners  remain  in  their  room :  in  such 
cases,  however,  they  are  removed  to  a  se- 
parate apartment." 

No.  7.  Phihulelphia;1796:  Tumbiill,  p. 20i 
— "A  good  proof  of  the  deanliness  of  the  place 
you  have,  when  I  mention  from  authority^ 
that  out  of  8060  persons  who  were  confined 
in  the  several  apartments  of  the  prinso  (the 
debtors'  jail  included,)  from  the  28th  day  of 
September  1780  to  the  5th  of  the  same  month 
in  1790,  only  twelve  died  of  natural  deaths^ 
Since  the  latter  of  these  periods,  the  esta^ 
blishment  of  the  new  system  of  discipline 
has  produced  much  better  arrangements,  as 
well  in  respect  to  the  comfort  and  health  aa 
to  the  good  order  and  government  of  the  pri- 
soners. This  has  been  evident  in  several  in* 
stances.  The  physician's  bill,  which  formeriy 
amounted  to  1280  dollars  a-year,  seldom  ex- 
ceeds at  present  160 ;  and  excepting  in  cases 
of  contagious  diseases,  not  more  than  two 
prisoners  have  died  from  June  1791  to  Mardi 
1795,  a  period  of  nearly  four  years.  During 
the  &11  of  1793,  when  the  yellow  fever  had 
extended  its  fittal  ravages  over  every  part  of 
the  city  and  suburbs  of  Philadelphia,  we  have 
from  Mr.  Carey,  in  his  account  of  that  cala- 
mity, that  only  six  persons  in  the  prison  were 
taken  sick  and  sent  to  the  hospital,  although 
the  situation  of  jails,  even  under  the  best 
administration,  makes  them  most  frequently 
liable  to  the  generation  of  contagious  and 
other  diseases.  At  this  time,  too,  were  con- 
fined there,  by  order  of  the  French  consul, 
106  French  soldiers  and  sailors,  besides  100 
other  prisoners;  composed  of  convicts,  va- 
grants, and  criminals  committed  for  trial.'' 

Observations From  the  number  of  the 

prisoners  that  passed  through  the  prison  with- 
in a  given  space  of  time  —  from  the  mere 
number  alone,  as  compared  with  the  number 
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«f  deaiht  within  that  time,  no  vei^  proeue 
induction  can  be  drawn :  another  pomt  to  be 
known  is,  what  was  the  average  duration  of  a 
prisoner's  continuance  there;  if,  for  example, 
about  half-a-year,  viz.  180  days,  this  would 
give  for  the  8000  in  ten  years,  four  hundred 
throughout  the  whole  of  every  year :  upon 
this  number,  12  in  the  ten  years  would  be  U 
death  per  annum  upon  the  four  hundred. 

In  this  parallel  between  the  two  systems, 
your  Lordship  may  have  observed,  on  the 
part  of  the  penitentiary  system,  whole  heads 
wanting,  and  those  very  material  ones.  Under 
the  head  of  miscellaneous  crimes  (given  as 
exemplifications  of  depravity,)  a  mere  blank : 
imder  the  head  of  incendiarism  in  particular, 
a  complete  one.  The  case  is  that  among 
chronical  punishments  administering  a  coer- 
cive discipline,  it  is  the  peculiar  glory  of  the 
penal  colonization  plan,  that  under  it  the  list 
of  crimes  keeps  running  on,  as  if  no  coercion 
at  all  were  admimstered ;  or,  if  there  be  any 
difference,  in  rather  a  greater  proportion 
under  and  with  the  benefit  of  this  discipline, 
than  without  it.  In  this  point,  I  question 
whether  the  world  ever  saw  anything  under 
the  name  of  puni$Kment  bearing  the  least  re- 
semblance to  it.  In  the  very  worst  ordered  gaol, 
the  discipline  has  at  any  rate  been  sufficient 
to  keep  the  prisoners  out  of  the  commission 
of  great  crimes :  even  the  hulks  have  suc- 
ceeded thus  ftr ;  even  the  worst  ordered  of 
those  archetypes  of  our  hulks  that  are  still 
to  be  seen  upon  the  continent —  the  galleys. 
No  forcible  robberies  are  committed — no  bur- 
glaries— no  churches,  no  hospitals  are  burnt— 
even  in  the  galleys. 

XII.  Cent&al  Inspection  Pjunciplb  : 

Escapes,  for  want  of  it,  from  the  American 
Prisons,  as  above. 

In  a  method  governed  by  the  consideration 
of  the  ends  of  penal  justice,  the  topic  of  es- 
capes seems  to  belong  to  the  head  of  /nco- 
pyitefum*— incapacitation  for  firesh  offences. 
Why  ?  Because  under  any  mode  of  confine- 
ment the  effect  of  which  is  to  prevent  offences 
while  it  lasts,  the  effect  of  an  escape  is  to  break 
the  bridle,  snd  leave  delinquency  to  run  on 
again  in  its  old  course.  Unfortunately,  in  the 
penal  colony  of  New  South  Wales,  the  place 
far  the  topic  of  escapes  is  not  quite  so  easy 
to  be  found.  When  a  man  escapes  out  of  it, 
the  scene  indeed  of  his  misdeeds  is  changed ; 
but  the  multitude  of  them,  being  during  the 
continuance  of  the  confinement  at  the  highest 
pitch,  is  not  in  much  danger  of  being  increased 
by  the  cessation  of  it.  Be  this  as  it  may,  the 
oonfinement  of  the  prisoner  being  by  the  sup- 
position a  desirable  object,  an  escape  by  which 
ae  is  liberated  from  that  oonfinement  must, 
happen  where  it  will— mast,  were  it  only  for 
eoBsiften^'s  sake,  be  ranked  among  ajM^ett- 


rable  ones.  In  the  case  of  any  other  place  of 
legal  confinement — in  the  case  of  an  American 
penitentiary -house  more  particularly — this 
character  will  be  seen  to  belong  to  it  without 
dispute. 

Good  as  the  penitentiary  system  has  proved 
itself,  wherever  it  has  been  established — good 
in  every  point  of  view — good  with  reference 
to  its  end — good  in  comparison,  with  refisrence 
to  every  other  system  of  confinement — I  have 
never  given  it  as  altogether  perfect :  I  mean, 
in  any  of  its  existing  shapes.  I  have  reserved 
to  myself  the  submitting  to  your  Lordship, 
whether  from  experience  as  well  as  by  rea- 
son, the  addition  of  the  principle  qf  central 
inspection  may  not  be  regarded  as  oJculated 
to  add  to  the  perfections  of  it.  Reformatuni, 
economy,  and  prevention  of  escapes — incapa- 
citation thereby  for  firesh  offences  resulting 
firom  escapes — in  respect  of  every  one  of  these 
objects,  I  have  ventured  to  state  it  as  emi- 
nently serviceable.  In  respect  of  rrformatiom 
and  economy,  its  presence  having  never  been 
experienced,  the  loss,  if  any,  fi:^m  the  want 
of  it,  u  a  point  of  which,  as  even  the  existencCf 
however  probable,  cannot,  strictly  speaking, 
be  demonstrated,  still  less  can  the  amount  he 
mathematically  ascertained.  In  the  article  of 
escapes,  the  amount  of  the  inconvenience  firom 
the  vront  of  it,  and  thence  of  the  benefit  that 
would  result  from  the  adoption  of  it,  is  rather 
DDore  open  to  demonstration.  A  postulate^  it 
is  true,  must  even  in  this  case  be  assumed : 
viz.  that  under  the  eye  of  a  heeper,  with  ade- 
quate assistance  and  means  of  defence  at  his 
elbow,  he  at  the  same  out  of  the  reach  of 
assault,  neither  a  single  unarmed  prisoner, 
nor  any  number  of  unarmed  prisoners,  con* 
fined  in  a  room  by  bars  and  bolts,  wiU  so 
much  as  attempt  to  escape  out  of  it.  This 
being  admitted,  whatever  escapes  have  been 
found  actually  to  have  taken  place  from  a 
prison  unprovided  with  this  security,  may  be 
set  down  as  having  the  want  of  it  for  their 
cause :  and  to  this  same  score  may  be  set  down, 
in  the  account  of  economy,  the  expense  of  all 
such  guards  whose  services,  in  a  spot  exterior 
to  the  prison,  have  for  a  given  period  been 
kept  appropriated  to  this  purpose.  After  these 
remarks,  whatever  considerations  are  pre- 
sented to  view  by  the  ensuing  extracts  will, 
I  presume,  find  their  application  without  much 
difficulty. 

XIIL  Inspection  the  more  perfect  —  Ike 
more  perfect  the  Management ;  viz,  m  re^ 
spect  of  Rbpormation,  Incapacitation 
as  to  Escapes,  and  Economy. 

No.  1.  Philadelphia;  between  1786  and 
April  1790,  under  the  ambulatory  jail-gang 
^stem,  being  the  first  attempt  at  reforma- 
tion, liancourt ;  1795 :  p.  6. — *<  Criminals 
loaded  with  irons,  and  scattered  through  the 
streets  and  aloqg  the  roads,  presented  to  the 
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irablic  the  spectacle  of  vice,  rather  than  of 
ahame  and  misery ;  and  the  impossibility  of 
watching  them  properly,  frcUitated  the  means 
of  exeess,  of  drunkenness,  of  pillage,  and  of 


d6senNi/ums..— Under  this  system,  it  may 

be  inferred  that  escapes  actually  did  take 

place,  with  more  or  less  frequency,  as  under 

such  a  system  might  naturally  be  expected. 

No.  2.   Philadelphia;  1786:   TurnbuU ; 

1796,  p.  14 '«  Finding  at  length  that  the 

perseverance  of  the  *  Society  for  alleviating 
the  miseries  of  Prisons'  bid  fidr  to  an  ex- 
tinctimi  of  all  hopes  of  their  continuing  in 
the  same  scene  of  confusion,  with  one  con- 
sent they  resolved  on  a  hreack  of  prison. 
The  attempt  was  accordingly  made  on  the 
evening  of  the  day  the  new  order  of  things 
liad  taken  place.  Fortunately,  few  of  them 
Mtcaped:  [Fifteen,  as  per  Lianoourt,  p.  31.] 
The  jailor  was  immediately  disdiarged ;  and 
since  that  period  [to  August  1796,]  almaat 
every  prof  ect  for  the  same  purpose  has  fidled, 
either  from  the  want  of  unanimity  of  the  most 
evil  disposed,  the  Hbsts  of  those  less  so,  or 
the  decided  disapprobation  of  the  greatest 
proportion  of  the  prisoners  to  anything  of 
the  kind." 

No. 8.  lb.  Philadelphia;  1796:  Tvnbull, 
p.  19.  —  **  About  seven  [prisoners]  are  in  a 
■hop,  one  of  whom  is  appointed  by  the  jailor, 
whose  duty  it  is  strictly  to  notice  all  offences, 
and  who,  in  defisult  of  it,  is  punished  accord- 
ing to  the  rules.  For  this,  however,  there  is 
little  or  no  necessity,  a$  they  cowaumbf  worh 
muter  the  mutwd  inspection  of  each  other* 
7%e  keepers  ccmsteaUbf  parade  among  the  pri- 
eonerSy  in  the  cowrt-yards  and  passages,  [viz. 
per  Uancourt,  p.  19.  Turnkeys,  £Mir  in  num- 
ber for  the  whole  house.] 

Observations  — **  Constantly  parade  among 
the  prisoners  ;*'  t.  e.  constantly  have  some  of 
the  prisoners  themselves  in  view :  —  **  cor- 
stantly  in  the  yards  and  passages  ;**  t.  e.  con- 
atantlv  have  in  view  more  or  less  of  the  ^tace 
occupied  by  the  prisoners : — constantly ;  i,  e. 
in  the  day  time  ?  But  in  the  night  ?  have  they 
them,  all  of  them,  and  all  night  long,  in  view? 
Unquestionably  not ;  if  they  had,  the  escapes 
indicated  by  the  word  almost,  in  No.  1 ,  could 
not,  humanly  speaking,  have  taken  place. 

So  &r  at  least  as  mere  inspection  u  con- 
cerned, the  work  of  the  four  keepers  would, 
in  a  prison  upon  the  central  inspection  prin- 
ciple, have  been  performed,  and  much  more 
effectually  and  clear  of  almosts,  by  a  single 
keeper ;  at  the  same  time  that,  on  my  plan, 
the  economy  of  the  concern  would  of  itself 
have  afforded,  as  well  as  demanded,  all  night 
long,  the  assistance  of  a  number  of  observing 
eyes. 

No.  4.  New  York ;  18Q2 :  Eddy,  p.  18.  — 

*  The  prisoners  under  the  inspection  of  each 
other!  ^  A  pretty  check  that  would  be  in  New 
South  Wales! 


"  Absohite  reliance  ought  not  to  be  placed  on 
the  strength  of  any  prison,  let  thetr  'joalls  be 
ever  so  well  constructed.  Nothing  wiU  pro^ 
babiy  prevent  Escape  but  the  mnremittsng  vigi- 
lance of  the  keepers,  and  a  strict  watch  day 
and  nighL** 

No.  5.  lb.  p.  19.  — «'  It  would  have  been 
more  secure,  if  all  the  cells  and  the  rooms  in 
the  wings  adjoining  had  communicated  with 
one  and  the  same  passage;  since  the  same 
person  who  watched  the  wings  might  at  the 
same  time  have  attended  to  the  cells.  It  was 
probably  owing  to  this  defect  that  the  escapes 
were  made  from  the  cells,  which  might  have 
been  prevented  by  a  suitable  watch.** 

No.  6.  lb.  p.  37.  —  *'  When  day-light  dis- 
appears,  a  small  lamp  is  lighted  in  each  room 
and  in  the  halls ;  and  then  the  assistant  keep- 
ers go  on  watch  in  the  halls  and  corridors, 
which  command  a  view  through  grated  doors 
of  each  apartment:  they  wtdk  to  and  firo 
during  the  night,  dividing  the  watch  between 
them." 

No.  7.  lb.  p.  29. — **  ^  consequence  of  tome 
escapes,  the  legislature,  at  the  last  sessions, 
authorised  the  governor,  or  the  person  ad- 
ministering the  govemBMnt,  to  raise  a  guards 
to  be  called  •  The  State  Prison  Guard.' 

"  The  annual  expense  of  this  guard  will  be 
about  7000  dollars  (£1575.)  Though  the 
security  of  the  prison  is  of  the  highest  conse- 
quence, since  the  efficacy  of  mUd  punishments 
depends  on  their  certainty ;  yet  it  is  probable 
that  an  increase  of  the  number  of  keepers 
[L  e,  within  the  prison]  and  a  more  perfect 
arrangement  of  them,  would  have  been  equalfy 
effectual  to  l^at  security,  and  would  create 
not  half  the  additional  expense  of  the  present 
guard." 

Observations,  —  A  more  perfect  arrange- 
ment of  the  apartment,  viz.  upon  the  central 
inspection  principle,  would  have  been  much 
more  effectual,  and  saved  the  expense  not 
only  of  the  guard  itself  but  of  the  proposed 
succedanenm  to  it. 

No.  8.  lb.  p.  54 <<  About  twenty-tmo  of 

the  most  obdurate  criminals  are  kept  confined 
and  at  work  in  the  separate  apartments,  and 
are  not  suffered  to  come  out,  or  to  have  any 
communication  with  other  prisoners,  but  are 
constant^  watched  by  keepers  day  and  night,** 

Observations.  — Without  the  benefit  df  the 
central  inspection  principle,  by  which  the 
whole  inhabitancy  would  have  been  watched 
by  a  single  keeper  without  effort,  how  severe 
the  obligation  of  such  vigilancy,  how  inordi- 
nate the  expense ! 

That  these  precautions  were  neither  un- 
necessary, nor  so  mudi  as  sufficient,  appears 
but  too  plainly  fitHn  the  account  of  escapes, 
as  given  by  the  same  intelligent  and  zealous 
administrator,  whose  labours  had,  under  the 
invincible  disadvantage  of  ill-adapted  archi- 
tecture, been  applied  to  the  prevention  oC 
them. 
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From  this  it  appears,  that  in  the  case  of 
that  prison,  the  number  of  the  prisoners  that 
have  escaped  has,  within  the  ^ve  years  in 
question,  been  almost  equal  to  the  number 
who  have  died  in  it;  between  l-3d  and  l-4th 
of  the  number  who  have  been  discharged  out 
of  it  by  pardon  ;  between  l^ih  and  l-Oth  of 
the  number  discharged  by  expiration  of  their 
sentences;  and  between  l-27th  and  l-28th 
of  the  whole  number  received  into  it. 

If  a  man  may  be  allowed  to  quote  himself, 
a  few  observations  written  on  the  same  sub- 
ject on  another  occasion*  will  not  here  be  aU 
together  out  of  their  place.  **  If  in  a  building 
on  this  plan,  anything  of  disorder  is  supposed, 
it  must  be  because,  though  in  words  the  adop- 
tion of  it  may  have  been  admitted,  the  state 
of  things  that  would  be  the  necessary  result 
of  it  is  not  present  to  the  mind.  The  disor- 
der supposed,  is  supposed  to  be  out  of  sigbti 
which  in  fact  it  never  could  be.  From  the 
want  of  this  advantage  proceeds  that  anxiety, 
the  intensity,  and  at  the  same  time  the  inef- 
ficacy  of  winch  is  apparent  in  every  page  of 
the  rulee  and  orders  that  one  sees.  Officers 
frequently  to  go  into  the  taards — frequently 
to  hear  complaints — master  frequently  to  go 
into  every  ward,  and  inspect  the  persons  there- 
in, on  a  partieuktr  day  of  the  weeh  espeeiaUy — 
twice  a^weeh  the  matron  to  inspect  every  part 
of  the  house — paupers  to  he  hept  clean — of- 
jlcers  frequently  to  take  a  view  of  thgm^ 
poMpers  to  come  down  into  the  duung-hall  to 
he  mustered  and  employed — doors  to  he  locked 
that  they  may  not  harbour  in  the  wards  in  the 
day  time; — UMrse-children  frequently  to  be 
visited —  once  a^month  at  least ; — apprentices 

frequently  to  be  visited  by  the  messenger 

Thb  from  the  regulations  of  one  of  the  first- 
nte  poor-houses.  All  this  an  attempt — and 
that  probably  in  a  great  degree  an  unavailing 
one — to  effect  by  great  exertions,  not  a  bun- 

*  Papeis  intituled.  Pauper  Management  Im- 
proved ;  first  printed  in  Young' »  Annals,  anno 
S7W  end  17»£ 


dredth  part  of  what  on  the  central  inspection 
plan  would  take  place  of  itself,  without  a 
man's  stirring  from  his  chair.'* 

Being  thus  far  engaged  in  self-piracy,  I  will 
e*en  beg  leave  of  your  Lordship  to  go  so 
much  further  as  to  transcribe  a  passage  on 
the  same  subject  from  another  work:  I  mesa 
the  book  entitled  Panopticon;  containii^  an 
exposition  of  the  central-inspection  principle* 
with  a  view  to  the  variety  of  different  pur- 
poses to  whidi  it  presented  itself  as  appliea-* 
ble.  The  insertion  may  perhaps  be  the  more 
pardonable,  inasmuch  as  though  the  first  of 
the  three  little  volumes,  of  which  the  work 
consists,  was  in  1791  reprinted,  and  perhaps 
sold  in  Ireland,  by  order  of  the  government 
of  that  day,  yet  neither  that  parti^  re-imprea- 
sion,  any  more  than  the  original  impression, 
can  have  ever  found  its  way  here  mto  the 
shops.  At  the  same  time,  not  to  obtrude  aa 
necessary,  what  may  perhaps  be  deemed  su- 
perfluous, it  stands  dismissed  to  the  bottom 
of  the  page.* 

*  A  collateral  advantage,  and  on  the  score  of 
frugality  a  very  material  one,  is  that  which 
respects  the  number  of  the  inspectors  requirite. 
If  this  plan  required  more  than  another,  die  ad-  - 
ditional  number  would  form  aa  objection  which, 
were  the  difference  to  a  certain  degree  consider* 
able,  mi(|ht  rise  so  high  as  to  be  concluaiTe :  ao 
far  fhnn  it,  a  greater  multitude  than  ever  were 
yet  lodged  in  one  house,  might  be  inspected  by 
a  single  person.  For  the  trouble  of  inspectioD  is 
dintinished  in  no  less  proportion  than  the  strict- 
ness o£  inspection  is  increased. 

Another  very  important  advantage,  whatever 
purposes  the  plan  may  be  applied  to,  particolady 
where  it  is  applied  to  the  severest  and  most  co- 
ercive purposes,  is,  that  the  underAieeipea  or  in- 
spectoTs^  Uie  servants  and  subordinates  of  every 
kmd,  wiU  be  under  the  same  irresistible  ooatnu 
with  respect  to  the  head  keeper  or  inspector,  aa 
the  prisoners  or  other  persons  to  be  governed  are 
with  respect  to  them.  On  the  common  plana, 
what  means,  what  possibility,  has  the  prisoner 
of  appealing  to  the  humanity  of  the  principal  for 
redress  agamst  the  neglect  or  oppression  of  snb- 
oidhiates>  hi  that  rigm  sphere,  but  ihejbw  op- 
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'    yfhaX  if  below  being  read  or  not  read,  let 
me  beg  of  your  Lordship  to  oonnder  whether, 


portunidei  which,  in  a  crowded  priion,  the  moit 
consdentioufl  keeper  can  afibrd^but  the  none 
at  all  which  many  a  keeper  ihinka  fit  to  give 
them  ?  How  different  would  their  lot  be  upon 
this  plan ! 

In  no  inatance  could  his  ■uboidinatei  either 
perfonn  or  depart  fkom  their  duty,  but  he  mutt 
know  the  time  and  degree  and  manner  of  their 
doing  aa  It  presents  an  answer,  and  that  a  satis- 
Hsctory  one,  to  one  of  the  most  puzzling  of  poU- 
tical  questions.  Quit  euHodiet  ipsoi  cusiodetf 
and  as  the  fnlftUing  of  his  as  well  as  their  duty 
would  be  renderea  so  much  easier  than  it  can 
ever  have  been  hitherto,  so  might  and  so  should 
anv  departure  from  it  be  punished  with  Uie  mors 
inflexible  severity.  It  is  this  circumstance  that 
renders  the  influence  of  this  plan  not  less  bene- 
ficial to  what  is  called  Uberty^  than  to  necessary 
coercion;  not  less powerfulas  acontioul  uponsul). 
ordinate  power,  than  as  a  curb  to  ddinquency ; 
as  a  shield  to  innocence,  than  as  a  scourge  to 
guilt  Another  advantage,  still  operating  to  the 
aame  ends,  is  the  great  load  of  trouble  and  dis- 
gust which  it  takes  off  the  shoulders  of  those 
occasional  inspectors  of  a  higher  order,  such  as 
i»d£et  and  other  magittrata^  who^  oaUed  down 
to  this  irksome  task  from  the  superior  ranks  of 
life,  cannot  but  feel  a  proportionable  repugnance 
U>  the  discharge  of  it.  Think  how  it  is  with 
them  upon  the  present  plans,  and  how  it  still 
must  be  upon  the  best  plans  that  have  been 
hitherto  devised !  The  cells  or  apartments,  how- 
ever constructed,  must,  if  there  oe  900  of  them, 
Cas  there  were  to  have  been  upon  the  peniten- 
tiary-house plan)  be  opened  to  the  visitors  one 
by  one.  To  do  their  business  to  any  purpose, 
they  must  approach  near  to,  and  come  almost  in 
contact  with,  each  inhabitant,  whose  situation 
being  watched  over  according  to  no  other  than 
the  loose  methods  of  inspection  at  present  prac- 
ticable, will  on  that  account  require  the  more 
minute  and  troublesome  investigation  on  the  part 
of  these  occasional  superintendmts.  By  this  new 
plan,  the  dis^st  is  entirely  removed,  and  the 
trouble  of  gomg  into  such  a  room  as  the  lodge 
la  no  more  than  the  trouble  of  going  into  any 
other. 

Were  Newgate  upon  this  plan,  all  Newgate 
mi^ht  be  inspected  by  a  quarter  of  an  hour's 
▼isit  to  Mr.  Ackerman. 

Among  the  other  causes  of  that  reluctance, 
none  at  present  so  forcible,  none  so  unhappily 
well  grounded,  none  which  affords  so  natural  an 
excuse,  nor  so  strong  a  reason  against  accepting 
of  any  excuse,  as  the  danger  of  infection :  a  cir- 
cumstance which  carries  death,  in  one  of  its  most 
tremendous  forms,  ftom  the  seat  of  guHt  to  the 
seat  of  mstice,  involving  in  one  common  catas- 
trophe the  violator  and  the  upholder  of  the  laws. 
But  in  a  spot  so  constructed,  and  under  a  course 
of  discipline  so  insured,  how  should  infection 
ever  arise  ?  or  how  should  it  continue  ?  Against 
every  danger  of  this  kind,  what  private  house  of 
the  poor — one  mi^t  almost  say,  or  even  of  the 
most  opulent — can  be  equally  secure  ? 

Nor  IS  the  disagreeabkness  of  the  task  of  su- 
perintendence  diminished  by  this  plan  in  a  much 
greater  degree  than  the  eflScacy  of  it  is  increased. 
On  aU  otfos,  be  the  superintendent's  visit  ever 
so  unexpected,  and  his  motions  ever  so  quick, 
time  there  must  always  be  forpreparations,  blind- 
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if  the  too  fiimotts  prison  in  Coldbath  ItekU 
had  been  upon  any  such  plan,  those  com- 
ing the  real  state  of  things.  Out  of  nine  hundred 
ceUs,  he  can  visit  but  one  at  a  time ;  and,  in  the 
meanwhile,  the  worst  of  the  others  may  be  ar- 
ranged, and  the  mhabitants  threatened  and  tutored 
how  to  receive  him.  On  this  plan,  no  sooner  is 
the  superintendent  announced,  than  the  whole 
scene  opens  instantaneously  to  his  view. 

In  mentioning  hispectors  and  superiniendents 
who  are  such  by  office,  I  must  not  overlook  that 
system  of  inspection,  which,  however  little  heed- 
ed, will  not  be  the  less  useful  and  efficacious : 
I  mean  the  part  which  individuals  maybe  dis- 
posed to  take  in  the  business,  widiout  intending 
perhaps,  or  even  without  thinking  of,  any  other 
effects  of  their  visits,  than  the  gratification  of 
their  own  particular  curiosity.  Wnat  the  inspec- 
tor's or  keeper's  family  are  with  respect  to  him, 
that  and  more  will  these  spontaneous  visitors  be 
to  the  superintendent :  assistants,  depudes  in  so 
ftr  as  he  IS  fiuthful,  witnesses  and  judges  should 
he  ever  be  unfaithful  to  his  trust  Soas  they  are 
but  there,  what  the  motives  were  that  drew  them 
thither,  is  perfectly  immaterial :  whether  the  re- 
lieving their  anxieties  by  the  affecting  prospects 
of  their  respective  fHenos  and  reUtives  thus  de- 
tained in  durance,  or  merely  the  satisfying  that 
general  curiosity,  which  an  establishment  on  va« 
nous  accounts  so  interesting  to  human  feelings, 
mav  naturally  be  expected  to  excite. 

You  see  I  take  for  granted  as  a  matter  of  course, 
that  under  the  necessary  regulations  for  prevent- 
ing interruption  and  cQsturbance,  the  doors  of 
these  establishments  will  be,  as,  without  very 
spedal  reasons  to  the  contrary,  the  doors  of  aU 
public  establishments  ought  to  be,  thrown  wide 
open  to  the  body  of  the  curious  at  large : — the 
^eat  open  commt/^ffof  the  tribunal  of  the  world. 
And  who  ever  ottjects  to  such  publicity  where  it 
is  practicable,  but  those  whose  motives  for  ob- 
jectk>n,  afford  the  strongest  reasons  for  it  ? 

Decompoain||p  the  plan,  I  will  now  take  the 
liberty  or  offenng  a  few  separate  considerations, 
applicable  to  the  different  purposes  to  which  it 
appears  capable  of  being  applied. 

A  penitentiary-house  more  particularly  is  (I 
am  sorry  I  must  correct  myselr,  and  say  was  to 
have  been)  wiiat  every  prison  might,  and  in  some 
degree  at  least  ought  to  be,  designed  at  once  as 
a  place  of  tqfe  custody  and  &  place  of  labour. 
Every  such  place  must  necessarily  b&  whether 
designed  or  not,  an  hospital:  a  place  wnere  sick- 
ness will  be  found  at  least,  whether  provision  be 
or  be  not  made  for  its  relie£  I  will  consider  this 
plan  in  its  application  to  these  three  distinguish- 
able purposes. 

Affainst  escapety  and  in  particular  on  the  part 
of  felons  of  every  description,  as  well  before  as 
after  conviction— persons  from  the  desperateness 
of  whose  situation  attempts  to  escape  are  more 
particularly  to  be  apprehended,  it  would  afford,  as 
I  dare  say  you  see  already,  a  desree  of  security, 
which  perhaps  has  been  scarcely  hitherto  reached 
by  conception,  much  less  by  practice.  Over- 
powering the  guard  requires  an  union  of  hands, 
and  a  concert  among  nunds.  But  what  union, 
or  what  concert,  can  there  be  among  persons,  no 
one  of  whom  will  have  set  eyes  on  any  other 
fh>m  the  first  moment  of  his  entrance  ?  Under, 
mining  walls,  forcing  iron  bars,  reauires  com. 
monljT  a  concert,  always  a  length  of  time  exempt 
from  interruption.   But  who  would  think  of  her 

Q 


Digitized  by 


Google 


242 


PANOPTICON 


pUunts  which  have  given  so  much  trouble  to 
80  many  Right  Honourable  and  Honourable 
Gentlemen  could  ever  have  obtruded  them- 
selves ? — whether  the  ground  for  those  com- 
plaints,  such  as  it  was,  could  ever  have  had 
existence? — whether  the  time  of  so  many 
public  men,  whose  labour,  so  much  to  their 
regret,  was  for  so  many  weeks  employed  upon 
this  irksome  service  (men  worthy  of  better 
occupations,)  would  not  have  been  saved, 
and  the  peace  of  the  metropolitan  county, 
together  with  the  situation  of  its  veteran  re- 
presentative, have  remained  undisturbed? 

At  different  times  a  sketch  on  the  central- 
Inspection  plan  has  been  shewn  to  jailors : — 
at  no  time  without  producing  an  exclamation : 
Ah  I  if  my  jail  were  Uke  tkiSf  my  task  would 
be  a  wfe  and  easy  one  ! 

Diflerent  men,  different  opinions:  where 
is  the  sulject,  my  Lord,  that  will  not  dis- 
play the  difference,  especially  when  motives 
prompt  opinions,  and  situations  convert  them 
mtolaws? 

One  man,  upon  being  told  of  a  prison,  in 
which  every  prisoner  was  without  intermis- 
sion exposed  to  an  inspecting  eye "  Then 

they'll  all  get  out,*'  says  he.  This  was  one 
of  those  men,  whom,  under  the  ancien  re- 
ffime,  gentlemen  used  to  send  out  to  govern 
kingdoms :  accordingly,  so  long  as  he  reigned, 
he  took  effectual  care  there  should  be  no  such 
jail  to  get  out  of  in  his  dominions,  spite  of 
ever3rthing  that  could  be  said  to  him  by  sub- 
ordinates. 

Another  man,  upon  seeing  the  model  of  a 
prison  round  like  JRanelagh,  with  this  di&r- 
ence,  that  excepting  iron  bars  and  supports 
as  in  work-shops,  the  circumference  was  all 
glass,  exclaimed  immediately — <*  This  prison 
will  be  too  dark :  the  keepers  in  the  middle 

ginning  a  work  of  hours  and  days  without  any 
tolerable  prospect  of  making  so  much  as  the  first 
motion  towards  it  unobserved  ?  Such  attempts 
have  been  seldom  made  without  the  assistance 
of  implements  introduced  by  accomplices  from 
without.  But  who  would  expose  themselves  even 
to  the  slightest  punishment,  or  even  to  the  mor- 
tification of  the  disappointmenL  without  so  much 
as  a  tolerable  chance  o£  escaping  instantaneous 
detection  ?  —  who  would  think  of  bringing  in 
before  the  keeper^s  face  so  much  as  a  soutU  file, 
or  a  phial  of  aquafortis,  to  a  person  not  prepared 
to  receive  an^  such  thins,  nor  in  a  condition  to 
make  use  of  it  ?  Upon  aU  plans  hitherto  pursued, 
Che  thickest  walls  nave  been  found  occasionally 
unavailing :  upon  this  plan,  the  thumest  would  bie 
sufficient;  a  arcumsunoe  which  must  operate,  in 
a  striking  degree,  U)ward8  a  diminution  of  the 
expense. 

In  this,  as  in  every  other  application  of  the 
plan,  you  will  find  its  lenient,  not  less  conspi- 
cuous than  its  coercive  tendency;  insomuch  that 
if  you  were  to  be  asked,  who  bad  most  cause  to 
wish  for  its  adoption^  you  might  find  yourself  at 
some  loss  to  determine  between  the  malefactors 
themselves,  and  those  for  whose  sake  they  are  con- 
signed to  punishment 
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will  never  be  able  to  see  iJieir  pritonera."  The 
room  it  was  in,  being  none  of  the  ligktest, 
ocular  demonstration  was  so  fiv  on  hu  aide. 
By  I  know  not  by  what  accident,  this  retuon 
missed  being  added  to  the  four  reaeotu  far 
reUnquiahment :  though,  sure  enough,  there 
was  a  time,  my  Lord,  when  they  lay  all  to- 
gether safe  and  snug  in  the  same  place.  AkisI 
my  Lord!  why  were  they  ever  suffered  to 
get  out  of  it?  TTiere,  there  indeed,  was  an 
escape  ! 

Behold  here  again,  my  Lord,  another  go- 
vemor  of  kingdoms:  a  task  a  man  seems  to 
be  set  down  to,  when  he  is  fit  for  nothing 
else.  Alasl  my  Lord!  what  a  tnuim  was 
the  deathbed  observation  of  Chancellor  Oxem^ 
ttiem  to  his  son :  Nescis,  mifiU,  quam  partd 
tapientid  mundus  regitur  !* 

XV.  FruU  of  the  Penitentiary  System^  in 
point  of  Example  as  well  as  JReffrmation, 
Decrease  of  Crimes, 

No.  1.  Phikdelphia;  1793:  Lownea,  p.  98. 
—  *'  Our  streets  now  meet  with  no  interrup- 
tion from  those  characters  that  formerly  ren- 
dered it  dangerous  to  walk  out  of  an  evening. 
Our  roads  in  the  vicinity  of  the  city,  so  eon- 


*  While  correcting  the  press,  an  incident  oc- 
curs, from  which  it  snoula  seem  that  American 
prisons  are  not  the  only  places  of  confinement 
from  which,  when  correcting  eves  are  wanting, 
or  off  their  station,  or  opposed  by  walls,  a  man 
may  find  means  to  make  his  escape. 

Timet,  December  15,  1802.— '' J.  Murphy,  a 
convict,  who  made  his  escape  from  the  Captivity 
hulk  on  Wednesday  se'nnight,  was  taken  near 
Farefaam,  and  lodged  in  the  Bridewell  at  Om- 
port  He  made  his  escape  from  that  prison  on 
Wednesday  last,  by  scaling  the  waDs,  and  got 
clear  off.  This  is  the  fourth  dme  he  has  con- 
trived to  get  out  of  confinement  since  he  was 
sentenced  to  transportation ;  once  from  Newsate, 
from  the  hulk  at  Woolwich,  from  the  Capuvity 
at  Portsmouth,  and  from  the  gaol  as  above. 

Query  itt.  How  many  times  in  the  same  pe- 
riod would  this  ingenious  person  have  effected 
his  escape  from  a  prison  on  the  ^nopticon  plan, 
out  of  an  apartment  exposed  mght  and  day  to 
the  view  of  several  pairs  of  eyes,  themselves  un- 
seen by  him,  and  commanding  the  whole  drde 
without  so  much  as  a  change  of  place  ? 

Query  2d.  What  obstacle,  if  any,  did  noble 
lords  expect  would  be  opposed  to  any  sudi  inge- 
nuity in  these  four  nlaces  of  confinement,  toge- 
ther with  the  rest  or  them,  250  or  so,  tfannigbont 
England,  by  the  gentleman  who,  confining  his 
inspection  to  the  hulks,  takes  four  peeps  at  than 
in  a  year,  at  £K7  a  peep  ? 

Query  3d  Was  it  lest  noble  eyes  should  be 
suspected  of  being  constantly  asleep,  that  snb- 
ordmate  eyes  were  commissioned  to  be  periodi- 
cally awake  ? 

Query  iih.  When,  for  the  single  purpose  of 
this  nominal  inspection,  Parliament  was  called 
upon  for  a  fresh  act  J42  Geo.  IlL  c.  28,  24tk 
March  1802,]  might  it  not  have  been  as  w^l, 
if  some  show  of  obedience  had  been  paid  to  the 
two  already  existing  acts,  of  whidi,  if  obeyed, 
real  inspection  woora  have  been  the  fruit  ? 
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stftnUjr  iafierted  with  robbers,  are  iddom  dis- 
turbed by  those  dangerous  characters.  The 
few  instances  that  have  occurred  of  the  latter, 
laat  hH  were  soon  stopped.  The  perpetra- 
ton  proved  to  be  etrangert  quartered  near 
the  city,  on  thdr  way  to  the  westward. 

*'  Our  Aoiuet,  sioree,  mid  vessels,  so  perpe- 
tually disturbed  and  robbed,  no  longer  expe- 
rience those  alarming  enls.  We  lie  dovm  ia 
yeace — we  sleep  in  security, 

"  There  hare  been  but  two  instances  of 
hurghuies  in  Uiis  city  and  county  for  near  two 
years.  Pickpockets,  formerly  such  pests  to 
society,  are  now  unknown.  Not  one  instance 
has  occurred  of  a  person  being  convicted  of 
this  offence  for  two  years  past.  The  number 
of  persons  convicted  at  the  several  courts 
has  constantly  decreased.  Thirty  and  up- 
wards at  a  session  have  frequently  been 
added  to  the  criminal  list :  at  this  time,  when 
both  dty  and  county  courts  are  but  a  few 
ilays  distant,  there  are  but  five  for  triall 
8uch  have  been  our  measures — such  is  the 
state  of  things — and  sudi  the  effect.  If  any 
one  eon  assign  other  causes  for  them  than 
mre  here  adduced,  they  must  have  other  op- 
portunities, other  means  of  information  than 
I  am  acquainted  with." 

No.  2.  Philadelphia;  1796:  TumbuU,  p. 
91. — *'  It  appears  that  since  the  late  im- 
provements in  the  penal  code,  offences  have 
diminished  in  a  [woportion  of  about  one  half; 
and  when  we  recollect  that  the  first  table 
contains  the  offences  of  the  dty  and  county 
of  Philadelphia  only,  we  may  pronounce  that 
they  have  decreased  throughout  the  whole 
state  nearly  two  thirds.  The  two  periods  are 
equal,  and  the  latter  commences  from  1791, 
from  the  new  disdpline  not  having  taken 
place  previous  to  that  time.  The  most  ma- 
terial point  gained  with  respect  to  offences, 
ts  the  diminution  of  the  most  heinous  onet, 
which  are  still  in  a  greater  proportion.  They 
ttrad  in  the  table  as  follows : — 

Under  the  Old  Under  the  New 


dty&Coantj.  whole  StMe. 

Buiglary,  . 
Robbery, 
Murder,    . 

..    77  ...    16 

.     .     ,  39    .     .     .     5 

.     .      9  .     .     .      0 

Arson,    . 
Rape,  .    . 
Bigamy, . 

.     .     .    0    .     .     .     1 

.     .      0  .     .     .       1 

.     .     .     1     .     .     .     1 

Total, 


126 


24 


Observations.  —  This  is  a  success  indeed ! 
a  success  reported  at  first  after  a  trial  of 
about  two  years:  confirmed  afterwards,  as 
per  last  accounts,  by  a  further  experience  of 
between  three  and  rour  years.  According  to 
the  figures,  the  first-rate  crimes  reduced  to 
less  than  Sk fifth  of  their  former  number:  but 
even  this  degree  of  success,  prodigious  as  it 
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is,  fills  short  of  the  proportion  really  ob- 
tained. The  lar|[er  numbor  (the  126)  during 
the  prior  period  »  for  the  capital — PhiladeU 
phia — city  and  county  alone: — the  smaller 
number  (the  24)  during  the  subsequent  pe- 
riod— the  period  of  improvement-^ is  for  ail 
Pennsylvania — for  the  whole  state.  But  in 
the  jail  of  this  same  state,  in  December 
1792,*  at  a  time  when,  for  the  whole  state, 
the  number  of  convicts  of  all  sorts  was  37, 
out  of  these  37,  the  number  for  the  dty  and 
county  taken  together  was  but  24 ;  that  is, 
was  not  quite  so  much  as  two  thiids  of  the 
number  mr  the  whole  state.  Assuming,  for 
supposition's  sake,  Uiat  at  the  point  of  time  in 
question  (August  25,  1796,)  the  proportion 
was  still  the  same,  it  would  follow,  that  at 
this  latter  point  of  time,  out  of  the  24  for 
the  whole  state,  no  more  than  16  were  for 
the  dty  and  county : — ^in  this  latter  period  of 
five  years,  no  more  than  16  from  the  same 
portion  of  territory,  which  in  the  earlier  pe- 
riod of  the  same  length,  had  furnished  con- 
victs of  the  same  description,  to  the  number 
of  126.  If  instead  of  the  126,  the  number 
had  been  128,  the  proportion  of  convicts  for 
the  latter  period  would  have  been  no  more 
than  one-eighth  of  the  number  for  the  for- 
mer—  instead  of  four  fifths,  the  decrease 
would  have  amounted  to  seven  eighths. 

Permit  me  on  this  occasion  to  add,  my 
Lord,  that  the  difference  thus  produced  — 
the  distinction  thus  noted  —  between  the 
number  of  first-rate  crimes  and  the  number 
of  crimes  of  a  less  mischievous  complexion, 
is  matter  of  particular  satisfitction  to  me.  It 
gives  the  permit  of  experience  to  some  speeu- 
lative  and  therefore  contraband  ideas,  con- 
signed long  ago  to  some  of  the  useless  papers 
I  have  already  hinted  at.  After  the  dimi- 
nishing the  number  of  crimes  of  all  sorts  and 
sizes  taken  together,  another  distinguishable 
though  concomitant  object  should  be  (so  it 
appeared  to  me,)  by  a  system  of  due  propor- 
tions as  between  punishments  and  offences, 
to  shove  down,  as  it  were,  the  number  of  the 
higher  crimes,  to  convert  the  higher  ones  as 
fiu*  as  can  be  done  into  inferior  ones — which 
inferior  ones  will  then  be  found  such  to  the 
mischief  of  which  it  is  in  the  power  of  money 


*  3d  December  1792.  Bradford  and  Lownes, 
puioa— Report  of  Inspectors  of  the  Prison.  By 
the  same  i^ort,  under  the  influence  of  the  for. 
mer  system,  no  more  than  about  one  year  and  a 
half  before,  viz.  3d  of  May  1791,  the  number 
was  as  high  as  143. 

In  179i«  according  to  the  eeruus  for  the  United 
States,  the  population  of  the  dty  and  county  was 
about  one  eighth  of  that  of  the  whole  state  (as 
54, 391  to  434. 873 :)  the  number  of  the  criminals 
in  the  rest  of  the  sute  bdng  but  13,' when  that 
of  the  dty  and  county  was  24,  this  gives  the 
degree  of  criminality,;-in  the  awwiry  situation 
no  more  than  about  one  sixth  of  ditto  in  the 
town^ttak 
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to  apply  ft  cure.  This  done,  the  mischief 
might,  with  the  help  of  a  few  obvious  and  ne- 
cessary precautions,  be  brought  within  the 
healing  influence  of  the  principle  ofinsurance  : 
the  principle  applied  with  so  much  success 
to  the  reducing  the  quantum  of  suffering 
from  various  other  causes.  Under  the  head 
of  Compensation,  I  have  already  troubled  your 
Lordship  with  a  reference  to  the  humble  en- 
deavours I  had  used  to  throw  my  mite  into 
this  treasury.  What  1  do  not  pretend  to  say 
is — that  against  mischief  from  criminality, 
any  more  than  against  mischief  from  fire  or 
water,  the  door  could  be  altogether  shut  by 
this  means  or  any  other :  but  what  I  fear  not 
to  say  is — that  by  this  means  the  mischief 
from  criminality — from  such  crimes  as  are 
committed  (not  to  speak  of  de&lcations  that 
might  be  made  from  the  mass  of  mischief, 
by  defalcations  from  the  abaolute  number  of 
crimes,)  might  be  made  to  undergo  a  degree 
of  reduction,  beyond  anything  which  in  this 
country  at  least  has  ever  yet  been  looked  up 
to  as  within  the  reach  of  hope.  The  great 
point  is,  to  clear  the  country  of  those  crimes, 
each  instance  of  which  is  sufficient  to  awaken 
and  keep  alive,  in  every  breast  within  a  cer- 
tain circle,  the  fear  of  boundless  injury  to 
person  or  property,  as  well  as  of  destruction 
to  life  itself — in  comparison  of  this  wide- 
spreading — this  almost  universally  extending 
mischief — this  fear  of  boundless  injury — the 
sum  of  the  mischiefs  resulting  in  each  in- 
stance  from  losses  and  other  injuries  actually 
sustained  by  particular  individuals  would  be 
found  relatively  inconsiderable.  From  the 
number  of  these  superlatively  terrific  crimes, 
seven  eighths  or  thereabouts  appear,  in  the 
instance  in  question,  to  have  actuallv  been 
struck  off  in  actual  experience.  In  this,  or 
any  other  country,  my  Lord,  would  not  the 
same  advantage  have  been  worth  purchasing 
at  the  same  price  ? 

In  speaking  of  the  price,  it  would  be  in- 
correct, I  doubt,  to  state  it  as  consisting  of 
such  exertions,  merely  as  would  be  requisite 
for  the  establishment  of  a  penitentiary-house. 
Another  cause  which  appears  to  have  contri- 
buted, and  perhaps  in  at  least  an  equal  degree, 
to  the  production  of  the  effect,  is — the  abo- 
lition, next  to  a  total  one,  of  the  punishment 
of  death.  If  this  be  so,  then  to  the  account 
of  exertions  must  be  added  the  effort  (no 
slight  one)  necessary  for  giving  up  the  fi^ 
vourite  punishment ;  the  punishment  so  dear 
to  vengeance,  hard-heartedness,  prejudice, 
and  indolence.  On  this  subject,  let  the  fol- 
lowing fset  speak  in  the  first  place :  — 

No.  1.  Philadelphia;  1786:  Liancourt; 
1796,  p.  38.  —  «*  In  the  year  1786,  after  the 
law  had  been  passed  which  abolished  the  pu- 
nishment of  death  and  established  the  new 
system,  two  prisoners  arrested  for  crimes 
(whicfh  according  to  the  ancient, jurispru- 


dence were  punishable  by  death,  and  by  ib0 
new  one  only  by  imprisonment,)  preferred  tcr 
be  judged  according  to  the  ancient  law,  rather 
tham  bd  subjected  to  so  long  and  rigorous  a 
detention;  and  particularly  to  that  soUtary 
coitfinement  which  tketf  started  from  with 
horror,  though  they  had  never  experienced 
its  bitterness.  They  were  confirmed  in  this 
choice  by  the  hope  of  a  free  pardon ;  an  event 
which  would  have  restored  them  to  imme- 
diate freedom.  One  of  them  was  not  de- 
ceived in  his  expectations;  the  other  suffered 
death." 

Observations,  —  From  this  instance,  my 
Lord,  may  it  not  be  inferred,  and  may  not 
an  instance  thus  happily  apposite  be  pro- 
nounced sufficient  of  itself  to  support  the 
inference  — that  it  is  not  merely  in  the  way 
of  reformation,  but  by  its  subserviency  to  the 
still  superior  end,  example,  that  penitentiary 
punishment,  when  well  conducted,  operates 
with  so  palpable  an  effect  in  diminutioii  of 
the  multitude  of  crimes?  This  same  instance, 
is  it  not  moreover  sufficient  to  support  the 
further  inference  that  death,  whidi  reforms 
only  by  annihilation,  which  incapacitates  for 
crimes  only  by  incapacitating  for  everything 
—  that  death,  of  which  the  oidy  reoonuncn- 
dation  is  its  supposed  superior  efficiency  in 
the  way  of  example,  yields  even  in  this  point 
to  that  which  is  so  much  superior  to  it  in 
every  other  ?  Turning  again  to  penitentiary 
punishment,  and  comparing  the  exemplifica- 
tion here  given  of  the  terror  inspired  by  it, 
while  as  yet  unexperienced,  with  the  pro- 
ceding  accounts  of  the  deportment  and  ap- 
parent state  of  mind  of  the  patients  under  and 
during  the  infliction  of  it,  is  it  not,  in  both 
points  of  view,  everything  that,  for  the  sake 
of  aU  parties,  one  would  wish  to  find  it  ?  — 
does  it  not,  as  fitf  as  is  compatible  with  the 
melancholy  complexion  of  the  case,  exhibit 
that  combination  so  desirable  in  every  case — 
the  utile  cum  duke  9  In  prospect  terrible,  in. 
experience  tolerable  ? 

Observe^  my  Lord,  how  the  separate  ex- 
periences on  both  sides  are  confirmed  and 
crowned  by  this  comparative  experience.  Of 
ike  efficiency  of.  penitentiary  punishment,  the 
separate  eyemplificatiooa  have  just  been  pre- 
senting themselves  to.  yopr  {x)rd8hip's  view. 
Of  the  vngffidency  of  .capital  puniahments, 
observatv>ni^  upon  ob^eryation;  occur  in  the 
annab  of  the  penal  colony  as  recorded  by  its 
chief  magistrate.  At  the  time  of  execution,* 
at  the  time  of  dissection,!  on  a  variety  of 
other  occasions,  such  as  on  all  minds  might 
have  been  expected  to  be,  and  on  other 
minds  would  have  been  impressive.  The  in- 
sensibUity  of  the  survivors  to  the  fete  of  their 
comrades  and  associates  is  matter  of  surprise 
no  less  than  concern  to  the  historian  who 


•  Collins,  I.  982. 


•Mb..492. 


Digitized  by 


Google 


New  South  WaUi  —  Economy. 


24^ 


witnessed  it.  Confronted  together,  these 
contrasted  masses  of  experience,  consistent 
though  onoonnected,  would  of  themselyes 
afford  a  proof  of  no  light  weight  in  the  scale 
of  prudential  conjecture ; — would  afford  that 
sort  and  degree  of  proof,  which  of  itself  might 
appear  of  sufficient  strength  to  support  a  cor- 
respondent practical  inference,  with  its  cor- 
respondent meantre.  But  what  an  accession 
of  force  is  added  to  these  separate  experi- 
ments, when  thus  supported  by  a  corrobora- 
tive of  so  rare  a  complexion,  as  that  which 
is  afforded  (to  use  the  laxiguage  of  Lord 
Baeon)  by  this  comjvMct  experiment  1  —  the 
experiment,  I  mean,  in  which  the  two  punish- 
ments being  put  in  the  opposite  scales  of  the 
same  balance,  and  in  the  same  minds,  the 
punishment  of  death  is  found  light  —  the 
more  temperate  and  regulated  mode  of  pu- 
nishment outweighing  it. 

XV.  New  South  Wales  —  Economy  — 
Pro9p€Ct»^  a»  per  last  accounts. 

The  subject  of  rrfomuaion  being  thus  tu 
considered,  economy  presents  the  only  re- 
maining topic  on  which  any  very  material 
lights  can  be  thrown  by  the  idterior  accounts. 
On  this  subject,  the  evidence  might  be  sup- 
posed to  have  been  fitvoureble,  or  at  least  less 
un&vourable  than  before,  if  so  conspicuous 
a  topic  were  passed  over  altogether  without 
notice.  At  the  outset  my  intention  was,  to 
have  exhibited  the  passages  as  before  in  ter* 
minis.  Frightened,  however,  at  the  mass  of 
paper  already  filled,  I  give  up  the  greater 
part  of  the  attempt  I  had  projected  on  this 
ground,  upon  your  Lordship's  patience,  con- 
fining  myself,  for  the  present  at  least,  to  a 
brief  indication  of  the  topics,  with  references 
instead  of  quotations. 

Respecting  expenscy  past  or  future — I  mean 
expense  to  government,  the  ulterior  accounts 
afford  not  to  my  view  any  indications  worth 
referring  exclusively  to  that  head.  Two  other 
co-ordinate  heads  comprise  everything  that 
presents  itself  as  worth  mentioning :  —  per- 
petual probability  of  sudden  destruction  — 
hopelessness  of  a  non-convict  population  — 
the  existence  of  one,  a  circumstance  that 
seems  all  along  assumed  as  a  condition  sine 
qua  non  to  the  ultimate  success  (whatever 
may  be  understood  by  success)  of  the  14 
years'  experiment ; — assumed  by  the  concur- 
ring opinions  of  the  late  governor,*  and  the 
late  chief  magistrate,'!  gentlemen  whose  opi- 
nions on  this  as  on  every  other  head  cannot 
but  be  as  weighty  in  the  scale  of  opinion  as 
any  observations  of  mine,  were  I  to  take  upon 
me  to  present  them  in  that  character,  would 
-be  light.  As  to  success,  what  sort  of  result 
is  to  be  understood  by  that  expression  is  a 


•  Letter  I,  p.  180. 

t  L  Collins  p.  S8ft;  II.  40, 100,  210. 


question,  for  the  answer  to  which  I  must  beg 
leave  to  refer  your  Lordship  to  the  gentle- 
men themselves,  by  whom  the  word,  or  what 
amounts  to  it,  has  been  employed.  What  I 
myself  should  mean  by  it,  has,  I  hope,  for 
some  time  been  tolerably  dear — accomplish- 
ment of  the  several  already  enumerated  ends 
of  penal  justice.  Be  this  as  it  may,  in  the 
notice  given  by  this  previous  announcement, 
I  daim  some  merit,  my  Lord ;  because,  if 
the  results  in  question  be  not  worth  regardhig, 
the  proof  is  still  less  so :  the  paper,  if  thus 
far  read,  is  thrown  by,  and  so  much  of  your 
Lordship's  time  is  saved. 

Three  main  causes  of  fiunine,  and  destruc- 
tion  by  famine  perpetually  impending  over 
the  ever-so-mtu!h  *'  improved"  colony  -.  each 
of  them  adequate  to  the  effect,  according 

to  the  time.  Fare — drought  —  inundation 

for  so  the  case  seems  to  be — there  is  always 
either  too  little  water  or  too  much.  Fire,  by 
the  malice  or  phrenzy  of  the  colonists  them- 
selves, converted  alike  by  good  or  bad  go- 
vernment into  intestine  enemies.*  Fire,  again, 
by  hostility  of  external  enemies,  the  native 
savages,  ever  ready,  ever  able,  to  return  evil 
for  evil,  and  for  good  likewise :  t  fire,  even 
spontaneous,  or  in  the  language  of  law  and 
religion,  by  the  visitation  of  God,X  From 
all  these  sources  together,  danger  of  fire  con- 
tinually brooding  over  the  whole  colony,  and 
covering  every  acre  of  ground  contained  in 
it.  Of  inun^Uion,  the  danger  not  quite  so 
universal,  being  confined  to  the  settlements 
on  George's  River  and  the  Hawkesbury,)  the 
only  spots  that  present  any  hope  of  agricul- 
tural advantage.!  On  the  other  hand,  what 
it  wants  in  universality  made  up  in  point 
of  certainty,  grounded  on  the  topographical 
features  of  the  country,  and  by  the  very  latest 
accounts  (dated  August  1801,)  realized  to 
such  a  degree,  that  "  many  of  the  settlers  who 
had  farms  on  the  banhs  had  in  despair  totaUy 
abandoned  them"^ 

To  these,  more  awful  scourges  might  be 
added,  insect  vermin,  grubs**  and  caterpil. 
lare  ;tt  plagues  as  destructive  and  as  frequent 
as  inundation :  more  and  more  includible  than 
fire.  These  minor  plagues  indeed  (it  wUl  oc- 
cur) have  their  equivalent  in  other  countries. 
True  —  but  then  such  other  countries  have 
unplagued  neighbours  to  draw  upon  for  re- 
lief. 

As  there  are  years  in  which  the  crop  does 
not  amount  to  above  a  third  of  what  it  does 
in  others ;%%  hence,  to  guard  against  dearth, 
if  dearth  could  be  guarded  against,  would 
require  amply  stocked  magazines:  —  recep« 


•  XL  Collins,  17,  69,  72,  129, 132, 197, 277. 
Supra,  pp.  221-2. 

t  n.  C^Uins,  15, 31, 32, 33, 40. 66, 68, 204,  209, 
f  lb.  12d,  139, 199, 334.       11  lb.  199,  289,  334. 
I  lb.  467.  Let.  L  p.  17&      4  H.  Collins,  334. 
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tades  in  which,  orer  and  abore  the  ordinary 
proviflion  for  an  ordinary  year,  more  than 
two-thirds  of  a  yearV  crop  should  be  kept 
constantly  in  store.*    The  quantity  of  Umd 


*  In  my  uninfonned  situation,  I  should  have 
found  it  a  matter  of  extreme  difficulty  to  make 
any  thing  like  a  tolerably  correct  calculati<m  of 
the  proportional  quantity  of  provisions  requisite 
to  be  kept  in  store.  From  this  difficulty  the 
passages  m  the  first  part  of  Captain  GoUins'  his- 
tarj  relieve  me  in  some  measure,  by  fixing  the 
Quantity  at  a  two  yean*  stock.  In  NoTember  1789. 
this  in  fad  was  the  proportion  landed  f  and 
as  to  opinion  in  Februaiy  1790,  after  near  two 
years*  experience,  the  same  quantity  *^  at  the 
uoiC*  was  what  '*  the  goremor,  in  all  his  dis- 
patches, had  uniformly  declared  the  strong  ne- 
cessity of  having  in  store  for  some  time  to 
come.**^  The  date  of  this  opinion  (it  may  be 
observed)  was  a  dme  at  which  the  proportioo 
Aimished  by  the  colony  itself  was  as  yet  but  very 
inconsiderable:  whereas,  by  the  last  accounts, 
the  quantity  furnished  by  the  colony  within  the 
year  appears  to  have  been  nearly,  if  not  com. 
pletely,  sufficient  for  the  consumption  of  the  year. 
To  state  the  question  with  perfect  precision  would 
require  more  discussion  than  it  were  worth ;  but 
at  any  rate  it  does  not  appear  that  the  demand 
for  a  tecurxty'fund  of  this  sort  is  varied  in  any 
determinable  proportion  by  the  difference  re- 
specting the  iource  looked  to  for  the  supply.  At 
the  time  of  that  calculation,  the  danger  to  be 
provided  against  was  the  danger  of  non-^nrivali : 
at  present,  if  the  internal  resources  of  the  settle- 
ment are  to  be  trusted  to,  and  no  more  provisions 
are  to  be  sent  thither  from  without^  the  danger 
to  be  provided  against  is  the  internal  danger — 
the  danger  composed  of  non^oduction  on  the 
one  hand,  and  aetiruetion  on  the  other.  The 
two  year#'  provisions  spoken  of  as  received  in 
the  colony  almost  two  years  after  the  arrival  of 
the  first  and  principal  expedition,  was,  it  should 
be  observed,  so  much  over  and  above  whatever 
stock  was  at  that  time  expected  here  at  home 
to  have  been  raised  within  the  colony.  The 
breeding  part  of  the  live  stock,  it  may  on  the 
other  hand  be  observed,  is  a  resource  capable 
of  being  added  to  the  part  destined  for  con- 
sumption, together  with  the  vegeUblc  stock  in 
store.  True :  but  the  live  stock  itself  depends  up- 
on the  vegetable  stock — a  bad  crop  may  reduce, 
and  in  Ae  same  proportion.— the  men  themselves, 
and  the  cattle  that  should  feed  them. 

The  natural  course  of  thin^  seems  to  be— ^ 
that  to  save  the  expeme^  which  is  the  ctrtain  evil, 
and  that  which  comes  most  home  to  gentleinen 
here  at  home— the  supply  should  froninencefor- 
ward  be  kept  constantly  deficient— the  calamity, 
tiU  it  happens  again,  bemg  as  osual  regarded 
as  impossible.  Of  the  two  nval  results — on  the 
one  hand  snfficioicy,  and  thence  expense— on  the 
other  hand  deficiency,  and  thence  mmine— .that 
the  fiunine  should  happen  now  and  then  to  thin 
the  ranks  and  lighten  the  budget,  aa  before,  seems 
at  any  rate  the  most  convenient  result,  and  so  far 
the  most  probable.  I  speak  ofamodmiff  famine, 
of  the  customary  established  scantling ;  for  if,  in- 
stead  of  a  fourth  or  so,  the  wfade  population  were 
to  be  carried  off  by  this  or  any  other  cause  at 
once,  this  would  be  a  sort  of  innovation :  it  might 
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cultivated  on  government  aecount  not  being 
yet  so  mndh  as  a  tenth  part  of  the  whole 
quantity  in  culture,!  it  foUowa,  thai  to  make 
any  tolerable  provision  against  fiunine,  two- 
thirds  of  a  crop,  plus  the  BtDe4enths  of  a 
crop,  must  be  bought  on  government  aeooimt 
of  the  settlers,  and  a  constant  over|rfus  to 
that  same  amount  be  kept  up  by  the  aarae 
means.  Here,  then,  oomes  a  con^antly  rwi 
necessity  for  a  prodigious  quantity  appmrtnibf 
superfluous.  If  the  demands  of  this  neoeaiity 
are  yielded  to,  then  comes  a  proportionally 
heavy  expense,  and  in  the  natural  course  of 
things,  susjucions  at  home  in  oonseqiienoe, 
reprimands  in  consequence  of  these  sospi- 
dons : — if  in  consequence  of  these  suspiciaiis 
and  reprimands,  or  otherwise,  the  demands  of 
the  necessity  are  not  yielded  to,  then,  on  the 
other  hand,  comes  famine :  —  nor  that  aUmei 
but  along  with  it  the  insufficient  exertions  in 
the  way  of  expense  made  as  heretofore  in 
fighting  against  the  fionine.  Beaujeu  in  aU  this 
(your  Lordship  may  perhaps  observe)  for  op- 
position :  if  opposition  were  to  find  a  glance 
to  bestow  upon  sudi  trifles,  and  if  half  a  doiea 


possibly  make  a  sensation;  and  it  seems  not  im- 
probable, that  the  b^nnin^  the  business  a^pam 
de  novo— an  operation  requinng  thought — might 
find  somebody  to  olgect  to  it 

It  appears,  alreadv.  that  an  apprehended  scar- 
city, such  as  that  which  struck  off  ^^  a  third  of 
the  ration**  in  January  IttOO,  had  not  been  un- 
derstood to  warrant  the  governor  in  forbearing 
to  lessen  the  encouragement,  the  infiuence  n 
which  was  all  he  had  to  trust  to  for  any  increase 
in  the  supply.  It  was  but  the  month  before  that 
*'  they  were  told  [the  settlers  in  a  body]  to  frt^ 
pare  Jbr  the  reduction  that  would  certatmly  take 
place  in  the  next  mmoh.**^  At  this  time  there  was 
not  '*  more  than  ^  six  months*'  provisions  in  the 
store  at  foil  allowance,*'  for  in  the  next  month 
(January  1800,)  when  Uie  reduction  of  the  ration 
took  place,  there  was  ^not  more  than/oe;'V  and 
it  was  at  the  very  moment  of  this  dedaiation  of 
scarcity,  thatan  actual  defalcation  to  the  amount 
of  5  per  cent — an  unpredicted,  previoua  to  the 
predicted  one — was  nude  from  the  price.  Eco- 
nomy appears  to  have  been  at.this  time  die  order 
'the  day,  and  the  order  most,  humanly  speak- 

r,  have  come  firom  gentlemen  here  at  home. 

[en  ndther  emlmice  starvation  nor  any  ap^ 
proach  to  it,  unless  forced.  Is  it  naturaL  dial 
when  one  governor  was  not  contented  with  less 
than  a  two  years'  stock,  another  governor  should 
be  so  well  contented  wim  a  five  months*  stock,  as 
to  take  precisely  that  time  for  reducing  the  only 
enoouru;ement  men  had  for  raising  more  f 

Suppiement  to  Swiffe  Directione  to  ServtmtM. 
^KingU  Upper  Servante^U  you  want  to  riiow 
what  credit  you  have  with  your  master,  and 
how  little  you  care  for  gauisayers,  take  as.  bad  a 
measure  as  you  can  find ;'  bad  by  repugnance  to 


its  pretended  otgect,  and  doubly  bad  on  acoon 
of  the  expense.  Then,  to  show  your  economy, 
instead  or  giving  the  measure  up,  starve  it,  with 
the  peofde  eonconed  in  it;  which  saves  so  nauh 
expense.  f  L  Collins,  p.  334 

MI«CoUini274,276w  'lb.  2811 
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tlMHUftnd  oonvicto  in  New  South  Wales  were 
worth  helf  the  pains  that  have  been  seen  to  be 
taken  about  half  a  doien  aeditionistB,  or  sup- 
posed sedttionists,  in  CoU6a/A  i^Z^.  Isthe 
necessary  provision  made  ?  Outcry  against  the 
4xpgme: — is  it  withholden?  then  in  God's 
own  fl^Dod  time  comes  the  famins,  which,  if 
it  were  the  fiMhion  to  look  to  any  such  dis- 
tance, would  be  a  stiU  better  thinj^  than  the 
expense. 

So  again,  about  the  chtrndUr't  tkop  already 
spoken  of.*  Is  the  shop  sent  out  thither  and 
opened  ?  —  then  again  comes  the  expense  in 
that  shape.  Are  ^e  governor's  promises  on 
that  head  kept  by  gentlemen  here,  as  in  my 
instance  they  have  been  keeping  their  own  en- 
gagements for  these  nine  years  ? — then  comes 
the  impoverishments  oi'  the  settlers —  the  al- 
ready estaUiahed  reason  for  keeping  up  that 
enormity  of  price  f  by  which  the  expense  is 
let  in,  and  the  public  money  let  out  at  another 
crevice. 

It  would  be  something,  if  at  any  expense 
the  security  could  after  all  be  purchased ; 
but  as  the  security  increases  on  one  hand,  so 
does  the  danger  on  the  other.  These  maga- 
Eines,  are  they  scattered  over  the  &ce  of  the 
country  ?  —  so  many  stations,  so  many  points 
to  guard  against  depredation.  Are  they  kept 
together  in  one  mass? — ^the  more  comprehen- 
sive, then,  the  destruction  they  are  exposed 
to  suffer  from  the  devouring  flames.  Each 
Caligula  (m  a  state  of  things  capable  of 
giving  birtn  to  many  Caligulas)  beholds  his 
wish  thus  realized :  all  heads  standing  upon 
one  neck,  and  capable  of  being  cut  off  at  one 
stroke.  The  supposition,  can  it,  in  that  situa- 
tion, be  deemed  a  forced  one  ?  Even  in  the 
mild  climate  of  the  mother  country,  when 
symptoms  of  dearth  bretdc  out,  does  not  the 
actual  cautery  stand  in  the  materia  medica  of 
the  populace,  upon  the  list  of  remedies  ? 

But  not  to  speak  of  a  whole  stock  of  set- 
tlers, how  shoidd  so  much  as  a  single  settler, 
henceforward  at  least,  ever  find  his  way  thi- 
ther, without  insanity  on  his  part,  or  cruel 
treachery  on  the  part  of  those  who  sent  him  ?{ 
No  tolerably  assured  source  of  supply,  either 
for  accustomed  comforts,  or  so  mudi  as  ne- 
cessary tools  and  implements)  —  no  tolera- 
bly assured  market  for  produce  when  raised.  § 
The  chance  depending,  in  the  first  place,  upon 
the  real  wants  of  government ;  in  the  next 
place,  upon  the  arbitrary  will  and  pleasure  of 
a  single  person,  in  a  situation  capable  of 
making  a  tyrant  out  of  a  TVajan  or  a  Titue.^ 
Storehouses  and  dwelling-places  requiring  re- 


•  11.  CoUins,  97,  supra,  p.  21& 

t  lOi.  per  bushel  m  December  1799;  IL  Col- 
lins, p.  276:  in  Norfolk  Ishuad,  Ite.  in  January 
1799;  lb.  196.  ±  Letter  I.  p.  18S. 

ilL  Collins  92,  li»5, 114,  206, 269, 274,  SOA. 
lb.  106. 
lb.  ia6»  260, 274,2761 


poire  everu  year*  and  even  on  those  terms 
(such  is  the  law  of  the  climate)  not  capable 
of  being  made  to  hold  together  above  ten 
years.t  I^^>perty  (supposing  it  acquired) — 
property  (not  to  speak  of  pereon)  incapable 
of  being  removed,  and  exposed  all  the  time  to 
depredation,  as  well  as  to  so  unprecedented 
an  assemblfljife  of  the  causes  of  destruction  as 
that  referred  to  as  above.  No  stirring  from 
home  without  a  tpedal  Ueense  ;  an  instru- 
ment to  be  inspected  and  confirmed  every 
two  or  three  mUes,  by  a  man  who  may  not 
be  to  be  found,  or  may  refuse  to  look  at  it,  { — 
every  action  ot  life  depending,  ultimately  or 
immediately,  upon  the  caprice  of  a  governor, 
whose  caprice  is  without  controul,  and  whose 
whole  course  of  government  (as  I  propose  to 
myself  the  honour  of  stating  to  your  Lord- 
ship ere  long)  is  one  unintermitted,  howso- 
ever excuseable,  violation  of  law.  While  a 
nidie  in  a  rock  is  to  be  had  in  Nova  Zembla^ 
I  beg  leave  to  ask,  my  Lord — could  a  man  in 
his  senses,  supposing  him  apprised  of  all  these 
circumstances,  regard  any  otherwise  than  with 
abhorrence,  the  idea  of  becoming  a  settler  in 
New  South  Wales  ?  ~  in  a  country  peopled 
almost  entirely  with  characters,  the  importa- 
tion of  whom  into  any  other  **  community," 
though  it  were  in  the  smallest  numbers,  is 
compared  by  the  chief  magistrates  to  the 
**  importation  of  the  plague,  or  the  yellow 
fever  ?"| 

After  the  view  already  given  of  the  esta- 
blishment, with  reference  to  the  avowed,  or 
at  least  only  avowable,  ends  of  its  institu- 
tion, the  sketch  likewise  given  of  the  eventual 
probability  of  its  destruction  would  to  some 
eyes  be  productive,  not  of  regret,  but  satis- 
faction :  a  satisfaction  the  more  complete,  the 
nearer  that  probability  were  looked  upon  as 
approaching  to  certainty.  The  worse  the 
system,  the  more  fortunate  that  the  main- 
tenance of  it  should  be  thus  hopeless.  Once 
admitted,  this  hopelessness  would  ease  gen- 
tlemen of  the  responsibility,  save  them  the 
expense  of  thought,  relieve  them  from  the 
burthen  of  reflection  and  debate.  Such,  I 
am  inclined  to  think,  would  be  the  effect  of 
the  picture  on  some  eyes :  —  whether  your 
Lordship  be  or  be  not  of  the  number,  is  a 
point  altogether  above  the  reach  of  the  best 
observations  that  can  possibly  be  made  from 
so  humble  an  observatory  as  mine. 

XVL  Engush  Hulks  and  **  Improved 
Prisons" — Topics  deferred. 

After  so  much  as  has  been  said  of  the  two 
specially  contrasted  systems — ^the  system  of 
penal  colonization  on  the  one  hand,  the  pent- 
tentiary  system  in  its  most  improved  resized 
fbrm,  as  likewise  in  its  supposed  still  more 


•  IL  Collins  139. 
t  lb.  ISA. 


±  lb.  26, 295. 
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Improved,  though  as  yet  unrealized  form, 
On  the  other  —  a  supplement  of  a  very  mo- 
derate length  would  suffice  to  complete  the 
review  of  the  several  modifications  of  cAro- 
nical  punishment  that  have  as  yet  been  either 
exemplified  or  proposed  among  Britons  and 
men  of  British  race.  *'  Hulks"  and  **  im- 
proved prisons"  are  the  heads  under  one  or 
other  of  which  all  the  yet  remaining  mat- 
ter might  be  comprised.  Principles  being 
already  laid  down,  a  small  number  of  addi- 
tional pages  would  suffice  for  the  application 
of  them  to  these  two  topics.  At  present, 
however,  considering  how  large  the  draughts 
are  whidi  I  have  been  venturing  to  draw 
already  upon  a  time  so  precious  as  your  Lord* 
ship's — ^how  complete  the  uncertainty  is  to  a 
man  at  my  humble  distance,  in  what  pro- 
portion, if  in  any,  this  or  any  such  draughts 
from  any  such  quarter  will  ever  be  honoured ; 
considering  with  what  imperturbable  serenity 
your  Lordship  was  pleased  to  view  the  out* 
line,  which  it  has  been  the  business  of  this 
and  the  former  letter  to  fill  up  —  how  inca- 
pable it  was  of  producing  on  your  Lordship's 
part  any  other  perceptible  effect  than  a  philo- 
sophical reflection  on  the  supposed  frame  of 
mind  b]f  which  some  otiier  papers  that  accom- 
panied it  were  supposed  to  have  been  pro- 
duced ;  considering  how  impossible  it  is  for 
me  to  know,  or  so  much  as  to  conjecture, 
whether  the  lot  of  convicts,  or  that  portion 
of  public  security  which  depends  upon  the 
disposal  of  them,  has  ever  yet  been  regarded, 
or  is  ever  destined  to  be  regarded,  as  worth 
a  moment's  thought,  either  by  your  Lord- 


ship, or  by  any  of  those  other  exalted  per* 
sons  with  whom,  when  anything  is  mAed^ 
your  Lordship  acts;  considering  how nmca 
easier,  in  certain  drcumstanoes,  repose  is  than 
action,  silence  than  justification,  or  even  ex- 
cuse ;  taught  by  a  coarse  of  nine  years*  expe^ 
rience,  how  much  superior  your  Lordahip'a 
situation  is  to  every  level  of  practical  re- 
sponnUfity — how  much  infierior  mine,  and 
every  pubtic  subject  that  has  the  misfortune 
to  be  connected  with  it^  is  to  every  level  of 
effectual  and  exigible  right ;  recollecting,  with 
an  emotion  of  not  altogether  uninterested 
sympathy,  the  mortification  experienced  by 
the  well-bred  visitor  at  Mrs.  Sidmon's  cirde, 
whose  homage  to  a  well-dressed  lady  waa 
not  sufficient  to  procure  him  the  return  of 
so  mudi  as  a  nod ; — patting  all  these  things 
together,  my  Lord,  I  have  determined  to 
consult  my  own  ease  at  least,  whether  joat 
Lordship's  be  or  be  not  conneeted  with  it, 
by  reserving  to  an  occasion  of  future  contin- 
gency what  little  mav  require  to  be  aaid  on 
those  other  unuiterestmg  topics  above  glanced 
at ; — and  acccn^ingly  for  the  present,  waiting 
with  the  necessary  resignation  that  nod,  whidi 
at  one  time  it  was  said  to  be  in  your  Lord- 
ship's contemplation  to  bestow,  I  have  the 
honour  once  more  to  subscribe  myself  my 
Lord,  your  Lordship's  most  obedient  «nd 
humble  servant, 

Jersmt  Bentham 


Queen's  Square  Place, 

Weetminster, 
Mth  December  1802. 
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PREFACE. 

In  two  already  printed  Letters,*  baTing  for 
their  direct  object,  not  the  iegoKiy,  as  here, 
hut  the  poKcjf  of  the  penal  colonisation  sys- 
tem, hsnts  were  given  respecting  the  iUe^* 
&tes,  whidi  are  the  subject  of  the  present 
sketdi.  At  the  same  time,  the  pubUcation 
of  them  in  the  ordinary  mode  was  forborne, 
and  the  circulation  of  them  confined  to  a  £ew 
aelect  hands :  lest,  before  there  should  have 
been  time  for  the  application  of  a  parliamen- 
tary remedy,  the  information  thus  given,  of 
the  illegality  of  the  goyemn^ent  there,  should, 
by  any  of  those  indirect  channels  which  are 
not  wholly  wanting,  find  its  way  into  the 
colony,  and  be  followed  by  any  of  those  dis- 
orders, of  which,  in  a  community  so  com- 
posed, a  state  of  known  anarchy  might  so 
naturaUy  be  productive. 

On  that  same  occasion,  mention  was  made 
of  the  case  of  the  Ship  Glattm,  which  in 
September  or  October  had  sailed  with  con- 
victs for  New  South  Wales.t  On  sll  former 
occasions,  the  vessels  in  which  convicts  had 
been  conveyed  had  been  private  vessels :  the 
powers  given  by  the  various  transportation 
acts  not  being  applicable  to  king's  ships. 
The  person  to  transport  the  convicts  was  to 
be  a  private  individual : — he  was  to  execute 
the  business  by  contract ;  and  the  service  to 
which  the  convicts  were  to  be  subjected,  was 
to  be  rendered  exclusively  either  to  the  per- 
son so  transporting  them,  or  to  some  other 
person  or  persons,  to  whom  by  such  contract- 
ing transporter  the  right  to  such  service  had 
been  assigned.  The  Glatton  is  a  king's  ship : 
the  first,  if  I  mistake  not,  that  had  ever  been 
employed  in  that  service.  Setting  aside  the 
sible  fiction  of  the  king's  captain  having 
n  converted  for  this  purpose  mto  an  inde- 
pendent contracting  merchant,  and  the  king's 
governor  into  a  character  of  simihir  descrip- 
tion, it  follows,  that,  in  point  of  law,  neither 

*  Letters  to  Lord  Pelham,  giring  a  oompan- 
tive  view  of  the  system  of  Penal  Colonisation  in 
New  South  Walo,  and  the  Home  Penitentiary 
System^  &c 

4- Letter  L  p.   90. 


has  the  captain  during  the  voyage,  nor  will 
the  governor  have  at  the  conclusion  of  itf 
any  more  power  over  these  exiles,  than  he 
would  have  over  any  other  passenger.  The 
eventual  consequences,  in  respect  ci  truDOMM^ 
murder,  and  so  forth,  are  too  complicated,  yet 
at  the  same  time  too  obvious,  to  be  unfolded 
here. 

This  intimation,  though  firom  so  obscure  a 
quarter,  has  not  been  altogether  without  its 
fruit.  I  speak  of  the  transportation  fiuilita- 
ting  act,  the  act  of  43  Geo.  IIL  c  15,  dated 
29th  December  1802  ;t  a  statute  which,  from 


•  43  Oea  IH.  c.  U,  itM  December  1802.-- 
**  An  act  to  facilitate  and  render  more  easy  the 
transportation  of  offenden." 

*'  Whereas  it  is  expedient  that]>rovision  should 
be  made  for  transferring  the  services  of  offenders 
transported  in  his  Miucsty*s  ships  or  veneb,  in 
cases  where  no  contract  is  entered  into,  or  secu- 
rity ffiyen  in  respect  of  sudi  transportation,  uid 
that  nis  Mi^esty  should  therefore  oe  empowered 
to  nominate  and  appoint  persons  to  have  a  pro- 
perty in  the  service  of  such  offenders ....  be  it 

enacted that  whenever  his  Majesty  thatt 

please  to  give  oidess  for  the  transportation,  in 
any  ships  or  veneb  belonging  to  nis  Aluesty, 
of  any  offender  or  offenders,  who  already  have|. 
or  hereafter  may  be  sentenced  to  be,  transported 
to  any  place  or  places  within  his  Miuesty^s  do^ 
minions  beyona  the  seas,  it  shall  be  lawAil  for 


his  Majesty,  by  any  order  under  hia  royal  sign 
manual,  to  give,  if  he  shall  think  fit,  to  any  pcr^ 
son  or  persons  nominated  and  appointed  for  that 
purpose,  in  such  order,  a  property  in  the  service 
of  any  such  offender  or  offenders,  for  such  term 
or  terms  of  life  or  years,  or  any  rnrt  thereof  re- 
spectively, for  which  such  offoiaer  or  offendera 
was,  or  were  ordered  to  be  tnuisported,  as  to  his 
Milicsty  shall  seem  fit;  and  on  such  nomination 
and  avpointment.  such  offender  or  offenders  may 
be  deuvered  to  the  person  or  persons  so  Domi- 
nated and  appointed,  without  any  security  being 
required  or  ^ven  for  the  transportation  of  such 
offender  or  offenders  s  and  every  person  so  no- 
minated and  appointed,  and  his  or  their  assigns, 
shall  have  the  like  property  in  the  service  of  such 
offender  or  offenders,  as  if  such  person  or  persons 
had  contracted  and  given  security  to  transport 
such  offender  or  offenders,  in  the  manner  re- 

guhfed  by  the  act  of  the  twenty-fourth  year  of 
is  Migesty*s  reign,  intituled.  An  act  Jbr  the 
^eetual  irantffortatUm  o/fifoiu  and  other  qfftn^ 
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its  almost  unexampled  brevity,  may,  without 
much  expense  of  paper,  find  a  place  at  the 
bottom  of  the  page. 

The  occasion  which  called  forth  thb  ma-"' 
nifestation  of  parliamentary  wisdom,  was  the 
then  and  still  intended  expedition  of  the  Ship 
CaleuttOf  another  king's  ship  with  a  similar 
lading,  on  a  commission  of  exactly  the  same 
nature. 

In  this  wt,  the  powers  I  had  ventured  to 
point  out  as  necessary  for  the  ship  that  sailed 
without  them,  are  precisely  the  powers  that 
have  been  provided  for  the  ship  that  is  now 
to  sail ;  and  so  fiir  all  is  right.  But  the  ship 
that  sailed  without  them, — what  provision  is 
inade  in  the  act  for  her  case?  None  what- 
ever. To  the  case  of  all  such  convicts  as 
fnay  come  to  be  transported,  at  any  time  aub- 
'^equent  to  the  29th  of  December,  the  powers 
are  capable  of  being  applied :  to  whatever 
have  been  sent  off  brfore  that  time,  they  are 
not  applicable.  Captain  Woodriff,  whenever 
lie  sails,  will  sail  (I  doubt  not)  in  the  charac- 
ter of  a  lawful  agent  of  the  crown,  provided 
•mih  lawful  powers:  but  Captain  Colnett, 
(td  whom  I  beg  to  be  understood  not  to  im- 
pute the  smallest  particle  of  moral  blame,) 
Captain  Colnett,  for  any  warrant  or  protec- 
tion that  has  been  afforded  him  by  this  act, 
cannot  have  sailed  in  any  other  character 
than  that  of  a  kidnapper.  For  the  exile,  con- 
finement, and  bondage  of  Captain  WoodrifTs 
caigo  of  convicts^  there  will  doubtless  be  a 
sufficient  warrant  under  this  act.  For  the 
confinement  and  bondage  of  Captain  ColnettV 
cargo,  there  is  no  better  warrant  than  there 
would  be  for  the  like  coercion,  if  an  equal 
number  of  his  Majesty's  titled  subjects,  swept 
out  of  a  birth-day  ball-room,  were  to  be  the 
olqects  of  it.  Needless  in  toto,  or  else  in- 
sufficient by  half:  such,  upon  the  &ce  of  this 
statement,  is  the  dilemma,  out  of  which,  if 
any  gentleman  in  a  long  robe,  or  without  a 
robe,  is  able  to  extricate  the  measure,  he  will 
do  good  service. 

The  act  is  simply  enactive :  it  is  not  </e- 
elaraHve.  By  being  made  dedarative  it  might 
have  been  made  virtually  retrospective :  but 
declarative  clauses  are  seldom  to  be  found, 
without  an  introductory  escort  of  sometimes 
Teal,  but  more  frequently  pretended  "  doubt*,** 
Here  the  preceding  illc^;ality,  of  the  powers 
which  it  was  the  business  aithU  act  to  con- 
fer, was  beyond  all  doubt.  In  the  personal 
character  d  the  truly  honourable  servant  of 
the  crown,  on  whose  shoulders  the  mecha^ 
nism  of  this  disastrous  business  pressed,  I 
befaoldy  with  pleasure,  a  cause  sufficient  to 

derty  and  to  authorize  the  removal  qf  pritonen 
in  certain  easet^  and  for  other  purpotet  therein 
mentioned,  at  any  ocher  law  now  in  force ;  any 
thing  in  the  said  act,  or  any  other  act  or  acts,  to 
the  oontiary  notwitfaatanding.*' 


account  for  the  exclusion  of  this,  as  well  as 
all  other  disingenuous  pretences. 

Being  without  retrospect  in  effect,  the  act 
is  still  more  palpably  destitute  of  every  ope- 
ration of  that  kmd,  expressed  in  direct  terma.^ 
The  cause  of  the  deficiency  is  not  less  per- 
ceptible in  this,  case  than  in  the  other.  The 
emotion  of  disgust  and  alarm,  with  which 
an  eye  of  legal  and  constitutional  sensibility 
could  not  but  have  shrunk  on  this  occasion 
from  every  such  retrospective  glance,  may  be 
anticipated  in  some  measure  from  the  very 
title-page  of  this  Essay,  and  I  flatter  myself 
will  be  pretty  distinctly  warranted,  as  weU  as 
accounted  ror,  by  the  tenor  of  the  ensuing 
pages.  So  foul,  so  frightful,  was  the  ulcer, 
the  surgeon  durst  not  look  it  in  the  fiu:e. 

Thus  then  stands  the  matter  at  this  hour. 
The  same  act  by  which  legality  has  heen 
given  to  the  expedition  about  to  eaii,  con- 
fesses the  illegality  of  that  which  is  alreaii^ 
on  its  way.  A  deeper  probe,  a  broader  plas- 
ter, are  still  necessary.  A  firesh  act  most  be 
passed  for  the  ship  Glatton,  or  all  pretence 
of  consbtency — all  regard  for  official  decency 
— all  regard  for  the  forms  and  fences  of  tha 
constitution — must  be  disclaimed. 


SECTION  I. 

SmUECT  IIATTBB  —  OBJECT  —  PLAN. 

On  the  ground  of  natural  juetice,  as  well  as 
expediency,  a  view,  nor  that  a  slight  or  hasty 
one,  has  already  been  given  of  the  penal  co- 
lony/ 

The  object  of  the  present  essay  is  of  an- 
other order :  the  business  of  it  is  to  examine 
the  same  establishment  on  the  ground  of /n>- 
eitive  law :  and,  in  so  doing,  to  state  for  the 
consideration  of  such  of  my  feUow-subjects, 
if  such  there  be,  by  whom  the  constitution 
under  which  we  drew  our  breath  may  be  re- 
garded as  worth  preserving,  the  injury  it  has 
received  firom  the  system  of  miigovenunent, 
b^  which  this  nursery  of  martial  law  wasori- 
gmally  planted,  and  ever  since,  during  a  period 
of  more  than  fourteen  years  past,  has  been 
conducted  and  upheld. 

On  the  ground  of  poUcjf,  the  measure  had 
firom  the  first  presented  itself  to  me  aa  more 
than  questionable:  years  many  and  many, 
before  the  particular  inducements,  by  whidi 
I  was  led  to  a  doser  investigation,  had  so  un- 
fortunately occurred  to  me.  On  the  ground 
of  legaHtjft  it  was  not  tall  very  lately  that  ao 
mud  as  a  suspidon  had  come  across  me. 

In  a  survey  taken  of  the  system  pursued  by, 
the  government  of  the  colony  when  founded, 
the  lawe  passed  for  the  foundation  of  it  would 
not  remain  long  unnoticed.  Astonishment 
flashed  from  the  first  glance.  Compared  with 
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the  immensity  of  the  superstructure,  the 
scantiness  of  the  basis  exhibited  a  Colossus 
mounted  upon  a  straw.  Such  is  the  impres- 
sion, such  the  discovery,  if  so  it  may  be 
termed  bv  anticipation,  that  gave  birth  to 
the  scrutmy,  of  which  the  following  pages 
are  Uie  result. 

Legislative  power  is,  and  all  along  has  been 
necessary,  for  the  maintenance  of  government 
in  the  colony  of  New  South  Wales.  Lawful 
power  of  legislation  exists  not — has  not  at 
any  time  existed — in  that  colony.  Actual 
power  of  legislation  has  at  aU  times  been — 
still  continues  to  be — exercised  there.  The 
power  thus  illegally  assumed,  was  employed, 
as  it  had  been  assumed,  for  oppressive  as  well 
as  anti-constitutional  purposes.  Britons,  to 
whom  tiieir  country,  with  the  whole  world 
besides,  was  open  by  law,  have  been  kept  in 
confoiement  in  that  land  of  exile.  Bi-itons, 
iree  by  law  as  Britons  can  be,  have  been  kept 
in  that  land  of  exile  in  a  state  of  bondage. 
Such  are  the  propositions  which  have  pre- 
sented themselves,  and  which,  as  such,  it  will 
be  the  main  business  of  the  ensuing  pages  to 
establish. 

Other  propositions,  though  distinct  in  the 
expression,  and  more  impressive  on  the  ima- 
gination, are  not  distinct  in  substance,  being 
virtually  included  in  the  foregoing  ones.  Of 
what  passes  there  for  justice,  a  great,  perhaps 
the  greater  part,  is  so  much  lawless  violence : 
magistrates  are  malefactors  :  delinquency, 
which,  in  the  conduct  of  the  most  obnoxious 
of  the  governed,  is  but  an  occasional  incident 
—  is  at  all  times,  on  the  part  of  the  govern- 
ing class,  and  especially  on  the  part  of  the 
h&kd  of  that  class,  the  order  of  the  day.  To 
a  part,  probably  the  greater  part,  of  the  man- 
dates issued,  resistance  is  a  matter  of  right: 
liomicide,  in  the  endeavour  to  subdue  it, 
would  be — has  actually,  if  the  case  has  oo- 
curred,  been — as  the  law  stands  at  present — 
murder.  Not  a  governor,  not  a  magistrate 
who  has  ever  acted  there,  that  has  not  ex- 
posed himself —  that  to  this  hour  does  not 
stand  exposed — to  prosecutions  upon  prose- 
cutions, to  actions  upon  actions,  from  which 
not  even  the  Crown  can  save  him,  and  of 
^hich  ruin  may  be  the  consequence. 

Connected  with  these  propositions  of  dry 
hno,  are  others  in  which  considerations  of  a 
moral  nature  are  combined  with  legal  ones. 
Among  the  numerous,  or  rather  innumerable 
inanifestations  of  lawless  power,  are  indeed 
some — and  probably  (let  candour  add)  even 
by  £ir  the  greater  number,  which  import  no 
moral  blame :  which,  legality  apart,  import 
rather  praise  than  blame,  so  far  as  praise  is 
due  to  necessary  prudence ;  and  which,  in  a 
word,  want  nothing  but  legality  to  be  Unt- 
dable  ones :  measures,  I  mean,  taken  for  the 
maintenance  of  authority  and  necessary  sub- 
ordtnation;  measures  calculated  for  the  pre- 


vention of  misdiief  in  all  its  various  shapes. 
To  this  division  will  be  found  to  belongs 
more  particularly,  if  not  exclusively,  the  acts 
of  the  possessors  of  power  upon  the  spot : 
measures  recommended  at  least  to  them,  if 
not  absolutely  forced  upon  them,  by  their 
providence,  by  their  experience:  measures 
finding,  perhaps  in  every  instance,  an  excuse — 
in  most,  if  not  all  instances,  a  justification 
(I  mean  always  in  a  moral  point  of  view)  in 
the  mischiefs  and  dangers  of  all  kinds,  with 
which  so  unexampled  a  state  of  society  is 
encompassed. 

To  acta  of  another  description  no  such 
justification,  no  justification  at  all,  scarce 
anything  that  can  be  termed  so  much  as  an 
excuse,  inforo  morali,  any  more  than  in  far o^ 
will  pc  "         —  -     - 


perhaps,  if  the  following  view  of 
the  matter  be  correct,  be  found  applicable! 
Such  are  the  acts  by  which  the  punishment 
has  been  continued  in  factf  after  the  term, 
during  which  the  law  had  authorized  the  in-r 
fliction  of  it,  has  been  at  an  end.  Of  all  such 
oppressions,  the  guilt  will  be  found  to  belong 
indisputably,  and  I  hope  exclusively,  to  men 
in  power  here  at  home :  indisputablff,  because 
the  exercise  of  such  oppressions  was  of  the 
essence  of  the  system :  necessary  to  the  pro- 
duction of  the  effect,  on  which  alone  so  much 
as  a  pretence  to  the  praise  of  utility  could 
ever  have  been  grounded :  exclusive^,  because 
the  views  promoted  by  such  oppressions  were 
the  views  of  the  contrivers  and  arch-upholders 
of  the  system,  and  of  them  alone,  not  of  those 
local  agents  to  whom  the  execution  of  it  was 
committed ;  and  because  it  was  not  natural, 
that,  among  professional  men,  whose  profes^ 
sion  is  naturflJly  understood  to  exempt  them 
from  the  investigation  of  legal  niceties,  so 
much  as  a  suspicion  should  have  arisen,  that  in 
a  s]^stem  put  into  their  hands  by  their  official 
superiors,  and  those  composing  the  supreme 
executive  authority  of  the  state,  anything 
should  be  wanting  to  render  it  conformable 
eith^.to  the  spirit  or  the  letter  of  the  law; 
especially  after  the  application,  which  on  that 
very  occasion  had  been  made  to  the  legisU- 
ture  itself  for  powers,  and  powers  obtained 
in  consequence. 

Once  more,  it  is  not  in  the  injury  to  indi- 
viduals that  we  are  to  look  for  the  main  object 
of  the  present  pages :  nor  yet  in  the  so  much 
more  extensive  mischief  accruing  to  the  whole 
body  of  the  community,  from  the  repugnancy 
of  ihe  system  to  every  one  of  the  ends  of 
penal  justice.  These  are  the  topics  already 
handled  at  least,  if  not  exhausted,  elsewhere.* 
The  grievance,  by  which  alone  the  present 
representation  was  called  forth,  is  of  a  still 
higher  order.  It  consists  of  the  wound  in- 
flicted on  the  whole  body  of  the  people,  in 
what  used  to  be  felt  to  be  the  tenderest  part 
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>r-a  wound  in  the  vitals  of  that  constitution, 
which,  to  our  fore&thers  at  least,  was  an  ob- 
ject of  such  fond  attachment,  a  subject  of 
such  unremitting  jealousy.  Over  British  sub- 
jects, the  agents  of  the  crown  have  exercised 
legislative  power  vrithout  authority  from  par- 
liament :  they  have  legislated,  not  in  this  or 
that  case  only,  but  in  all  cases :  they  have 
exercised  an  authority  as  completely  autocra- 
tical as  was  ever  exercised  in  Russia :  they 
have  maintained  a  tyranny  —  not  the  once- 
fiuned  argumentative  tjrranny  of  forty  days, 
but  a  too  real  tyranny  of  fourteen  years :  — 
they  have  exercised  it,  not  only  over  this  or 
that  degraded  class  alone,  whose  ignominy 
may  seem  to  have  separated  their  lot  from 
the  common  lot  of  their  fellow-subjects,  but 
over  multitudes  as  free  from  blemish  as  them- 
selves :  they  have  exercised  it  for  the  purpose 
of  exercising  the  most  glaring  of  oppressions : 
for  the  purpose  oi  inflicting  punishment  with- 
out cause  upon  those  on  whom  the  whole 
fund  of  just  and  l^al  punishment  had  already 
been  exhausted. 

The  conclusions  to  which  the  investigation 
tends  being  thus  announced,  the  proof  will 
constitute  the  principal  matter  of  the  ensuing 
pages. 


SECTION  IL 

POWER  OF  LEGISLATION  —  ITS  NECESSITY  IN 
NEW  SOUTH  WALES. 

The  power  of  making  regulations  considered 
as  reposed  in  any  other  hands  than  those  of 
the  supreme  authority  of  a  state,  is  neither 
more  nor  less  than  legislative  power,  though 
derived  from  a  superior  power  of  the  same 
kind,  and  acting  under  the  controul  of  it. 

A  general  right  of  legislation  is  one  of  those 
.  branches  of  power,  the  existence  of  which 
^  may  be  stated,  without  much  fear  of  contra- 
diction, as  necessary  in  every  political  com- 
munity whatsoever,  old  established  or  new 
established:  necessary — if,  for  short  spaces 
of  time,  not  absolutely  to  the  very  being  of 
the  state,  yet  at  all  times  to  the  weU-being 
of  it. 

In  this  country,  during  the  infant  and  ric- 
ketty  period  of  the  constitution,  the  want  of 
so  important  an  article  in  the  list  of  the  powers 
of  government  was  but  too  notoriously,  as 
well  as  frequently  and  severely  felt,  in  the  in- 
tervals between  parliament  and  parliament. 

In  a  colony — in  a  new  formed  community 
— much  more  in  the  colony  in  question,  at 
the  time  in  question — a  colony  not  yet  formed, 
but  to  be  formed  —  the  existence  of  such  a 
power  may  be  pronounced  altogether  neces- 
sary to  the  very  existence  of  the  in&nt  esta- 
blishment. 

The  creation  of  such  powers  is  a  security 
that  surely  was  never  before  omitted  in  the 


case  of  any  thing  that  was  ever  called  a  «»>. 
iony :  never,  even  in  the  case  of  a  oolooy 
established  on  the  natural  and  ordinary  fi»oU 
ing,  by  a  population  oompoeed  principally  or 
exclusively  of  free  settlers,  impelled  thither 
by  the  principle  of  social  industry.  How 
much  more  urgent  the  demand  for  it  in  the 
case  of  a  popidation  composed  as  in  New 
South  Wales  I  composed  idmost  exclusively 
of  such  disturbed,  discordant,  dissocial  ele- 
ments! 

It  is  a  security  never  yet  omitted  in  colo- 
nies the  least  remote,  in  local  situation,  from 
the  mother  country.  How  much  more  indis- 
pensable in  a  population  to  be  transported 
from  Britain  to  the  very  furthest  point  of  the 
globe,  at  a  distance  more  than  twice  as  great 
as  that  of  the  eastern  dependencies,  and  more 
than  four  times  as  great  as  that  of  the  wes- 
tern!' 

In  the  act  of  founding  a  eoUmy,  as  distin- 
goished  from  an  originally  independent  state, 
two  parties  are  necessarily  concerned: — the 
destined  inhalnUaUs  of  the  new  territory,  and 
the  legal  founders  of  it,  their  accustomed 
rulers,  from  whom  they  derive  permission  to 
quit  their  mother  country,  and  assistance  to- 
wards establishing  themselves  in  this  newone. 
But,  on  the  part  of  iAie  founders,  as  thus  dis- 
tinguished, unless  it  be  the  accidental  contri^ 
bution  of  pecuniary  assistance,  what  was  ever 
understood  to  be  done  by  the  founding  of  m 
colony,  but  the  conferring,  on  persons  of  cer- 
tain descriptions,  settled  or  about  to  settle 
in  the  territory  of  the  colony,  the  necessary 
assortment  of  the  powers  of  government  t  an 
assortment  of  which  the  power  of  legislatiom 
has  never  been  suspected,  I  believe,  of  being 
anything  less  than  a  necessary  ingredient. 

From  one  source  or  another — from  within 
or  from  without — from  intrinsic  authority 
or  from  extrinsic — who  ever  heard  of  the 
foundation  of  a  state,  dependent  or  indepen-  / 
dent,  without  a  power  in  it  to  make  laws  f 
No,  surely :  Lucina  sine  concubitu  is  not  a 
more  palpable  absurdity,  than  the  idea  of 
founding  a  colony  without  providing  any  le- 
gislative powers  for  it. 

Supposing  the  whole  mass  of  law  existing 
in  the  mother  country  to  be  transplanted  in 
one  lot  into  the  colony,  judicial  power  might, 
in  this  case,  be  of  itself  admitted  to  be  suflS- 
dent :  admitting  always  (what  never  can  be 
admitted)  tiiat  no  need  will  ever  occur  for 
the  imposition  of  fresh  obligations.  But  even 
in  the  oldest  established  communities,  thai 
need  is  occurring  every  day ;  and  surely  the 
more  novel  tibe  situation,  the  more  urgent  and 
frequent  must  be  the  demand  for  fresh  obli^ 
gations.     I  any  obligations :  for  it  is  by  such 


*  Speaking  of  space^  I  measure  it  here  by 
time:  for,  ofthe  two  quantities,  time^quantity 
of  it  necessary  for  intereoune— is  the  only  one  of 
intrinsic  importance  with  a  view  to  pncoecw 
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iaitnuDcnts,  mi4  sach  abne,  thai  any  pro*> 
vision  can  be  maide  for  the  unforeseeable  and 
infinitely  diyersifiable  train  of  engencUi,  9i 
which  such  a  8itiia(;^on  could  not  but,  in  point 
of  reason,  be  expected  to  be  productive. 

One  omission  it  is  time  I  should  confess, 
in  the  observation  of  which  the  reader  may 
not  improbably  have  been  beforehand  with  me. 
In  speaking  of  the  existence  of  such  a  power 
aa  necessary,  I  ought  to  have  added,  or  the 
heU^  of  its  existence.  To  many  an  eye  the 
distincti<m  might  appear  an  useless  refine- 
ment ;  for  without  a  really  esisting  power  of 
legislation,  how  in  the  nature  of  things,  it  may 
be  asked,  can  the  belirf  of  it  be  produced  ? 
or,  if  it  could  be,  who  would  set  about  pro- 
ducing it,  and  to  what  end  or  use? —  questions 
pertinent  enough  these,  but  not  unanswer- 
able.    The  reader  will  soon  judge. 

The  expedition  was  fitted  out.  It  left  the 
seat  and  source  of  regular  government.  *  A 
governor  went  out  with  it :  and  with  him 
went  not  out  the  smaUest  particle  of  legis- 
lative power,  derived  firom  the  only  source 
/  of  legislative  power — from  the  source,  from 
^  whence  other  and  inferior  powers  (Judicial  I 
mean)  that  at  the  same  time  were  sent  with 
him,  had  been  derived — in  a  word,  from 
parUament. 

An  act,  brought  in  by  administration,  had 
been  obtained  of  parliament  to  serve  as  a 
sanction  for  the  measure :  *'  An  act  to  enable 
his  Majesty  to  establish  a  court  of  criminal 
judicature  on  the  eastern  coast  of  New  South 
Wales,  and  the  parts  adjacent. '*t  Such  is  the 
title  of  the  act:  — no  such  power  as  that  of 
legislation  is  in  the  title ;  no  such  power  is 
in  the  act.  What  powers,  then,  are  there  in 
the  act  ?  Powers  for  creating  courts  of  judi- 
cature, and  no  other.  This  was  the  professed 
business  of  the  act :  this  the  only  business : 
the  very  title  says  as  much.  Powers  are  given 
by  it — ^to  do  what  ?  to  create  any  new  riyhu  f 
to  impose  any  new  obligations  f  No  such  thing. 
Nothing  but  to  punish  **  outrages  and  mish- 
haviours"X  And  what  outrages  and  misbe- 
haviours ?  **  Such"  rand  such  alone)  •'  as  if 
committed  in  this  realm  would  be  .  ,  ,  treason 
or  misprision  thereoJ\felony  or  misdemeanour,  ** 
— •*  Whereas,"  says  the  preamble,  •*  it  may 
be  found  necessary  that  a  colony  and  civil  go- 
vernment should  be  established  in  the  place.'' 
'*  To  establish  a  dvil  government — that  a 
«  civil  government  should  be  established^'^ — 

•  13th  May  1787.   Collins,"Ta 

+  27  Geo.  III.  c.  2. 

i  Outrages  $  Wliat  a  vord  for  the  basis  of  a 
system  of  legislation  !  "  Outrages,"  too,  as  wdl 
as  ^^  mUbehavhurt  :^  vhen  the  import,  vague 
and  declamatory  as  it  is,  it  is  at  any  rate  in- 
eluded  in  mitbehavUmrs, 

I)  **  And  whereas  it  may  be  found  necessary, 
that  a  colony  and  a  civil  government  should  be 
established....  And  that  aoourtof  ciiminalju- 
liidiciion  should  also  be  established with 


at  least,  established  somehow  and  by  jome* 
body — was  the  professed  object  of  the  act. 
**  A  civil  government  to  be  established,**  and 
no  power  of  making  general  regulations — no 
power  of  making  laws — no,  not  in  any  case 
whatever — is  comprised  in  it  I  If,  without 
parliament,  power  could  be  found  for  legis-. 
lating  in  bH  other  cases,  and  for  all  other  pur- 
poses, why  not  for  the  establishment  of  this, 
or  any  other  court  of  justice  ? 

Under  this  provision  of  the  law,  an  ordi- 
nance, suppose  of  the  frohibitive  class,  is  is- 
sued by  the  governor  m  New  South  Wales. 
In  the  words  above  quoted,  we  have  a  stan- 
dard for  the  validity  of  such  ordinance.  The 
act  prohibited  by  it,  is  it  of  the  number  of 
those  acts  which  would  be  "outrages*'  or  "  mu-* 
behaviours'*  if  committed  **  in  this  realm  ?"§ 
If  not,  then  is  the  ordinance  by  which  it  thus 
stands  prohibited,  iUegal  and  void;  void  be- 
yond dispute,  unless  the  power  of  making 
laws  binding  **  in  this  realm"  belongs  to  the 
governor  of  New  South  Wales,  or  some  other 
person  or  persons  legislating  in  New  South 
Wales. 


SECTION  III 

UBOULATION — HOW  FAl  LAWFUL  IN  VBW 
SOUTH  WALES. 

All  this  while,  from  the  time  of  the  first 
landing  of  the  first  expedition  to  the  time 
at  which  the  historiographer  of  the  colony 
took  his  leave  of  it,  that  is,  from  January 
1768  to  September  1796,  ordinances  wer^ 
issued  by  the  governor,  and,  as  it  should  seem, 
by  his  sole  authority.  Instructions  were  also 
from  time  to  time  received  by  him  from  his 
superiors  here  at  home,  and  ordinances  issued 
in  consequence  of,  and  therefore  (it  may  be 
presumed)  in  conformity  to,  these  instruc- 
tions. And  these  ordinances  are  not,  like  the 
king's  proclamations  in  Great  Britain,  mere 
acts  of  monition,  or  other  acts,  grounded  on 
pre-eiieting  acts  of  the  legislature,  but  origim 
nal  acts  oi  legislation,  forbidding,  and  there* 
by  converting  into  "  misbehaviours^"  a  varietv 
of  acts,  sudi  as,  if  performed  *'  in  this  realm,  * 
whether  in  England  or  in  Scotland,  woidd  not 
have  been  "  misbehaviours,**  would  not  havo  ' 
belonged  to  the  class  of  **  misdemeanours,**  or 
to  any  of  those  higher  classes  of  delinquency 
(treason,  misprision  thereof  orfelamf,')  spe« 
dfied  as  such  in  the  act. 

This  assumption  of  power,  how  shall  it  be 
accounted  for  ?  On  the  part  of  the  governor. 


authority  to  proceed  in  a  more  suromazy  way 
than  is  used  within  this  realm,  accoiding  to  the 

known  and  established  laws  thereof "  Sec- 

tion  1.  Preamble. 

§  «*  ThU  realmV*  What  reahn?  Of  the  im- 
prroriety  and  inexplicability  of  the  term,  notice 
will  be  taken  a  fbw  pages  farther  oiv  "   , 
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{here  can  be  little  difficulty.  Whatsoever  were 
given  to  him  for  law,  by  his  superiors  at  the 
Council  Board,  or  the  Secretary  of  State's 
office,  would  naturally  enough,  one  may  al- 
most say  unavoidably,  be  taken  by  this  tea 
captain  for  law.  By  this  sea  captain :  for 
such  has  been  the  profession  and  rank  of 
every  gentleman  who  has  ever  as  yet  been 
invest^  with  this  important  office. 

On  the  part  of  these  authorities  at  home, 
some  imagination  or  other  must  necessarily 
have  been  entertained  about  the  right — either 
that  a  right  to  confer  on  the  governor  this 
power  was  actually  existing  in  the  authority 
thus  assuming  and  exercising  the  power ;  or 
at  least  that  of  the  existence  of  such  right 
a  beUef  would  be  entertained  by  the  several 
parties  interested — a  belief  which,  though 
it  were  ill-grounded  and  erroneous,  would, 
so  long  as  it  continued  to  be  entertained  by 
all  parties,  have  the  same  effect  as  if  well- 
grounded  and  correct. 

On  the  first  supposition,  thev  went  to  work 
bona  fide,  believing  that  to  be  legal  which  was 
determined  to  be  done.  In  the  other  case, 
oonsdous  of  the  illegality  of  the  course  they 
were  pursuing,  they  determined  to  persevere 
in  it  notwithstanding ;  perpetual  fraud  trust- 
ing for  its  success  to  perpetual  and  universal 
ignorance. 

Of  two  such  opposite  conceptions,  which, 
then,  is  it  that,  on  the  fiu:e  of  it,  carries  the 
strongest  probability  of  having  been  enter- 
tained? 

The  first  hardly,  for  what  is  there  that 
can  be  found  to  countenance  it?  Legislative 
power  exercised  by  an  officer  of  the  crown, 
for  such  a  course  of  years,  without  authority 
firom  parliament  1  On  what  possible  ground 
could  any  conception  of  the  legality  of  such 
a  system  be  seriously  entertained  ? 

I  will  make  the  best  case  for  it  in  my 
power:  I  will  ransack  imagination  for  possible 
grounds. 

That  the  suppodtion  was,  tn  the  whole  ex- 
tent of  it,  without  foundation,  would  indeed 
be  evidently  untrue.  That  there  was  and  is 
a  considerable  stock  of  lawfol  power  in  the 
colony  to  work  with,  is  palpable  enough.  That 
that  power  was  of  a  nature  to  serve  as  a  euc- 
eedanemn^  bo  fir  ae  it  went,  to  a  regular  and 
expressly-constituted  legislative  power,  must 
also  be  admitted :  manifest  enough,  I  accord- 
ingly admit,  it  is,  that  a  power  of  legislating 
over  certain  pereone,  and  in  certain  catee,  was 
virtual^  among  the  contents  of  it.  But,  in 
addition  to  all  each  persons  and  cases,  legis- 
lation (so  the  feet  is)  has  been  exerdsed  there 
(as  indeed  it  required  to  be  exercised  there) 
over  abundance  of  other  persons,  and  in  abun- 
dance of  other  cases. 

To  show  this,  I  will  in  the  first  place 
exhibit  a  short  survey  of  the  stock  of  the 
colony,  live  and  dead,  persons  and  things. 


thrown  into  classes  with  Hob  view.  It  wilt 
then  be  easy  enough,  and  with  a  degree  of 
accuracy  sufficient  for  the  purpose,  to  go  over 
them,  and  say  of  each,  this  stands  subjected, 
or  this  does  not  stand  subjected,  to  the  powers 
of  all-embracing  legislation,  iJiat  have  been 
exercised  in  New  South  Wales,  by  the  sole 
authority  of  the  king's  governor  of  New  South 
Wales. 

In  the  course  of  a  period  of  nine  years  and 
a  hal^  comprised  in  the  history  given  of  the 
colony  by  its  chief  magistrate,  the  inhabi- 
tants, oonndered  in  respect  of  their  subjec- 
tion to  any  ordinances  of  the  governor  (or  of 
any  odier  person  or  persons  pretending  to  the 
exercise  of  legislative  authority  there)  may  be 
distinguished  into  the  classes  following : — 

1.  Officers  and  privates,  in  the  land  branch 

of  tiie  king's  military  service,  subject  to 
orders,  as  such,  under  the  nutting  act. 

2.  Officers  and  privates  in  the  naval  brandi  of 

the  king's  military  service,  subject  to  or-  ' 
ders,  as  such,  under  the  articles  of  war. 

3.  Persons  in  the  king's  service  in  a  dvil  ca- 

pacity :  as  such,  not  subject  either  to  the 
articles  of  war  or  the  mutiny  act :  such  as  < 
cluqflains,  surgeons,  superintendents,  jfc. 

4.  Commanders  and  crews  of  British  vessels 

in  private  service. 

5.  Commanders  and  crews  of  foreign  vessels^ 

6.  Convicts  still  in  a  state  of  legal  bondage : 

the  terms  of  punishment  specified  in  their  . 
respective  sentences  being  as  yet  unex« 
pired.  For  distinction's  sake,  they  may 
be  called  convicts  non- emancipated  de 
jure,  or,  still  more  shortly,  non-expireet. 
The  reason  of  this  distinction,  and  the 
nomendature  founded  on  it,  will  appear 
immediately. 

7.  Wives,  children,  and  other  relatives,  if  any, 

of  non-expirees. 
%.  Expirees.  Convicts  emandpated  ife^<? 
dejure,  in  contradistinction  to  de  facto. 
The  distinction  is  altogether  a  necessary 
one :  fw,  in  point  of  fiict,  one  of  the  cha- 
racteristic features  of  the  establishment, 
and  crimes  of  its  foundation,  was — that 
those  who  by  law  ought  witiiout  excep- 
tion to  have  been  free,  were,  and  were 
to  be,  in  a  multitude  of  instances,  retained 
in  bondage. 

9.  Wives  and  children,  and  other  relatives, 

of  expirees. 

10.  Unblemished  settiers :  that  is,  all  settlers 

not  belonging  to  classes  6, 7,  or  8,  or  any 
ofthe  preceding  classes.  In  this  instance, 
*  and  for  this  purpose,  the  term^ree  settler$ 
(the  term  employed  elsewhere)  would 
not  serve :  since,  if  law  had  been  the  stan- 
dard, classes  7, 8,  and  9  would  have  been 
nafree  as  these. 

1,  2.  With  reference  to  the  two  first  of 
these  ten  classes  (Armg  and  NavgJ  the  right 
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of  legislation  may  pass  without  dispute.  Con- 
ditions  might  he  stated  as  requisite — limita- 
tions might  be  suggested — but  the  discussion 
woidd  be  superfluous.  For  the  purpose  of 
the  argument,  I  suppose  and  admit  proper 
measures  to  have  been  taken,  and  by  the  pro- 
per authority,  to  subject  all  persons  of  these 
two  descriptions  to  the  authority  of  the  go- 
▼emor  ia  that  behalf. 

3.  Over  persons  of  the  third  class  (urvemU 
of  the  crown  in  dvil  capacities,)  supposing 
power  to  be  given  to  the  governor  to  ^miss 
them  from  &eir  respective  situations,  this 
power  operates  of  course  as  a  means  of  n^M^ 
ence,  tending  to  produce  a  disposition  towards 
a  general  submisgion  to  his  will,  howsoever 
aignified.  Setting  aside  this  means  of  influp 
«noe,  their  condition  is  noways  different  from 
that  of  class  10th,  unblenUghed  settlers. 

4.  With  reference  to  oonmianden  and  crews 
of  British  veseeis^  the  right  might  also  be 
admitted,  for  the  purpose  of  the  argument : 
— though,  in  this  instance,  it  appears  liable 
to  particular  objections,  which  will  be  men- 
tioned presently. 

5.  With  respect  to  the  commanders  and 
crews  of  foreiffn  veeeeU^  the  right  shall,  for 
the  same  purpose,  pass  unquestioned. 

6.  With  respect  to  non-^xpireee  (convicts 
still  in  a  state  of  legal  bondage,}  their  legal 
subjection  to  the  governor,  and  consequently 
to  all  such  orders  as  a  master  in  England  has 
it  in  his  power  to  issue  to  an  indented  ser- 
vant, may  be  pronounced  unimpeachable :  I 
mean,  supposing  the  course  directed  in  that 
behalf  by  the  act  to  have  been  pursued  ;*  and 
supposing  the  civil  branches  of  the  law  of 
England^  or  of  Scotland^  or  of  both  together, 
or  of  Great  Britain,  to  have  grown  up  in 
New  South  Wales,  like  so  many  weeds,  with- 
out having  been  ever  planted  there :  of  which 
more  will  be  said  presently.  That  the  spirit 
of  the  old  transportation  system,  which  it  is 
the  professed  object  of  the  act  to  continue, 
cannot  have  been  conformed  to,  I  have  al- 
ready had  occasion  to  explain  in  another  phu:e.t 
But,  if  the  words  of  the  act  have  been  pur- 
sued, in  the  manner  that  will  also  be  stated, 
I  see  nothing  to  hinder  the  power  of  the  go- 
vernor from  having  been  rendered  unimpeach- 
able in  relation  to  this  dass :  always  assuming 
the  folfilment  of  the  unfiilfillable  conditions 
just  mentioned. 

•  24  Geo.  III.  sess.  2,  c.  d6,  g  1,  13:  which  it 
may  have  been  till  of  late ;  but  could  not  have 
been  in  the  case  of  the  ship  Olatton,  which, 
having  sailed  in  September  or  October,  with 
about  400  convicts,  without  any  legal  power  for 
consigning  them  to  bondage,  gave  occasion  for 
the  act  pused  in  December,  by  which  legality 
has  been  intended  to  be  given  (and  therefore  I 
conclude,  without  having  yet  seen  it,  was  given) 
to  the  transaction,  by  an  or /Mwe^rto  law.  [Not 
given:  see  Preface  A 

f  Letters  to  Lord  PeUuun.  Letter  L  p.  190. 
Vol.  IV. 


7.  8.  9.  10.  Over  expiree  convicts,  their 
wives,  children,  and  other  dependent  rela- 
tives— over  the  wives,  chiUlren,  and  other 
dependent  relatives,  even  of  convicts  them- 
selves in  a  state  of  legal  bondage — over  un- 
blemished settlers^t^  governor  neither  had, 
nor  could  have  had,  nor  without  fresh  antho* 
rity  from  parliament  can  ever  have,  any  more 
power  (I  speak  always  of  legal  power)  than 
I  have. 

Over  any  stores  entrusted  to  his  care,  the 
f;ovemor,  in  his  quality  of  agent  to  his  fiia- 
jesty,  the  legal  proprietor  of  wose  stores,  will 
have  had  the  same  legal  power  as  any  other 
proprietor  anywhere.  These  stores  being  in 
a  large  proportion  among  the  necessaries  of 
lifo,  frcnn  the  proprietorship  of  these  means 
of  subsbtence,  must  of  course  result  a  pro- 
portionable degree  of  influence. 

But  influence — natural  nifluence — is  one^ 
thing :  legal  po^er  is  another.  To  the  pro- 
duction of  an  effect  by  influence,  consent  is 
necessary :  special  consent  precedentlg  given 
to  each  act,  by  the  production  of  which  the 
influence  has  folfiUed  its  purpose:  to  the 
production  of  the  same  effect  by  power,  no/ 
such  consent  is  necessary.  Were  the  gover- 
nor to  say  to  this  or  to  that  man,  being  a  man 
not  m  bondage  to  him  "  Do  such  or  such  a 
piece  of  work,  or  you  shall  have  no  bread 
served  out  to  you  to-day — an  order  thus  sane- 
ticned  may  be  admitted  to  be  l^;al,  though 
without  any  previous  authority  given  by  par- 
liament for  the  issuing  of  it.  But  H,  address- 
ing himself  to  the  same  man,  and  speaking  of 
the  same  piece  of  work,  the  governor  were  in 
like  manner  to  say  (as  he  has  so  often  done) — 
**  Do  this,  or  you  shall  be  whipped"  —  here 
would  be  an  ordinance  illegal  and  void. 

The  same  thing  may  be  said  of  any  general 
ordinance  addressed  to  all  persons  without 
distinction,  with  or  without  any  special  sanc- 
tion annexed  to  it,  and  whatever  may  have 
been  the  utility  or  even  necessity  of  it :  so 
far  as  the  persons  bound,  or  otherwise  af- 
fected by  it  in  point  of  interest,  are  persons 
subjected  by  any  special  legal  commission,  to 
orders  from  the  governor,  so  for,  and  as  to 
those  persons,  it  is  good  and  legal.  Beyond 
this,  and  as  to  all  other  persons,  the  same 
ordinance  is  illegal  and  void.  As  for  example : 
orders  that  no  persons  shaU,  for  such  a  time, 
go  beyond  such  and  such  bounds :%  orders 
that  no  man  shall  build,  or  begin  to  build, 
a  vessel  of  a  size  beyond  such  and  such  di- 
mensions.! 

I  take  for  granted  (always  for  the  purpose 
of  the  aigument,)  that  whatever  power  of 
legislation  could  be  given  by  the  crown,  to 
anybody,  to  be  exercised  in  this  colony,  has 
all  along  been  given  by  the  crown  to  the 
several  successive  governors.     All  this  not- 

+  II.  Collins,  286,  295.  ' 

1 1.  Collins,  159,  488 ;  11.53. 
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withstanding — all  thit  being  admitted — what 
I  maintain  is,  that,  no  audi  authority  having 
been  given  to  the  crown,  in  the  only  act  in 
question,*  by  the  legislature,  it  was  no  more 
in  the  power  of  the  crown  to  confer  any  such 
power  of  legislation  ^except  the  limited,  and 
not  lo  denominated,  out  only  virtual  powers 
of  legislation  above  excepted)  on  the  gover- 
nor, or  any  other  person  or  persons,  than  in 


SECTION  IV. 

AMERICAN,  ItC.  LEGISLATION  NO  PRECEDENT 
FOR  NEW  SOUTH  WALES. 

The  nature  of  the  case  not  furnishing  any 
just  grounds  fi»r  the  assumption  of  any  sudi 
legislative  power  as  has  actually  been  exer- 
cised, I  come  now — (still  acting  under  the 
diiBculty  alreadjr  recognised)  _  I  come  now 
to  fish  out  imaginary  and  possibly  pretended 
grounds,  at  a  venture. 

True  it  is  accordingly,  certainly  in  general, 
and  for  aught  I  know,  without  exception — 
and  as  such  I  shall  admit  it  —  that  among  all 
the  ekarUn  in  which  the  govemmenta  in  the 
several  existing  Bqglish,  British,  or  quondam 
British  colonies  in  America  (West  Indies 
indnded,)  have  respectively  luid  their  rise, 
there  is  not  one,  for  the  granting  of  which 
any  powers,  previously  or  subsequently  to  the 
concession  of  it,  had  been  obtained  firom  par- 
liament. 

Still  more  dearly  true  it  is,  that  even  in 
the  instance  of  Oeargia  (the  last  colony  es- 
tablished before  the  revolt,  established  at  so 
late  a  period  as  in  the  sixth  year  of  the  reign 
of  the  late  King,)  when  an  act  of  parliament 
was  paswd,  having  for  the  object  of  one  of 
its  dausesf  (as  dedared  in  what  may  be  called 
a  chnue  in  its  longwinded  title,)  the  **  en- 
ablmg  his  Blijesty  ....  to  pay  ....  ten 
thousand  pounds  to  the  trustees  for  establish- 
ing the  colony  of  Georgia,"  no  powers  are 
given  to  the  crown,  any  more  than  in  any 
preceding  or  subsequent  act,  for  the  purpose 
of  legalising  sudi  powers,  as  the  crown  must 
then  recentiy  have  been  creating  for  the  go- 
vernment of  that  colony. 

But,  since  that  period,  and  5^/bre  that  of 
the  passing  of  the  act  for  the  foundation  of 
the  colony  of  New  South  Wales,^  this  prac- 
tice of  organizing  governments  for  British 
dependencies,  in  territories  out  of  Great  Bri- 
tain,  by  the  sole  power  of  the  crown,  may,  I 
think,  be  said  to  have  been  relinquidied,  and 
virtually  acknowledged  to  be  indefensible. 
I  mean,  by  the  precedent,  set  by  the  act  com- 
monly caUed  the  **  Quebec  ^cf,*'|  in  which, 
whatever  was  done  in  the  way  of  establish- 


•  37  Oea  IIL  &  Sl         $  1787. 
t6  0eaIILc35»§7.  Iw 
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ing  subordinate  powers  of  kgielaiiom,  was  in 
that  case,  as  well  as  in  the  case  oijitdieaimre, 
done  either  by  parliament  itself,  or  by  autho- 
rity therein  given  to  the  crown  1^  Parlia- 
ment. 

Even  in  the  same  reign  which  thus  gave 
birth  to  the  latest  instance  of  unparliamentary 
colonisation,  and  not  more  than  seven  jrears 
after  that  instance,  the  legality  of  the  prac- 
tice appears  to  have  been  regarded  as  matter 
of  doubt,  at  least  by  parliament  itselif  At 
this  time,  among  the  American  colonies,  tliere 
were  many,  that  under  the  powers  of  legis- 
lation granted  to  them  from  the  crown,  had 
passed  acts  of  their  own,  reotrietimg  penemai 
Ubertf  (as  in  New  South  Wales)_f  Mtrictxng 
the  right  of  departure  out  of  the  precincts  of 
their  respective  territories.  Acts  made  (says 
the  preamble  of  the  British  act)  '<  for  the 
preventing  the  carrying  off,  from  the  said 
colonies  or  plantations,  any  servant  or  slave 
without  the  consent  of  tne  owner,  or  the 
carrying  off  fitim  thence  any  other  penom  or 
persons  whaiaoener,  until  sudi  persons  dudl 
have  taken  out  his  ticket  from  the  secretary's 
office  within  such  respective  colony  or  plan- 
tation, in  such  manner,  and  under  sndi  pe- 
nalties and  forfeitures,  as  in  and  by  the  said 
several  laws  is  declared  and  provided*"  Bnt 
even  at  this  time,  so  little  satisfied  was  par- 
liament of  the  legality  of  the  restraints  thus 
imposed — in  other  words,  of  the  legality  of 
the  powers  under  whidi  they  were  impoaed 
—  lofiv  at  least  as  among  the  persons  thus 
legislated  upon  were  included,  vis.  **  com- 
manders of  private  ships  of  war,  or  merdant 
ships  having  letters  of  marque," — that  in  the 
act,  and  by  the  clause,  from  tJie  preamble  of 
which  the  passage  above  quoted  is  copied, 
provision  is  made  for  the  dedared  purpose  of 
giving  legality  to  those  same  laws :  **  Be  it 
enacted,**  says  the  statute,  **  that  all  com- 
manders (as  above)  shaU^  upon  their  going 
into  any  of  those  ports  or  harbours,  he  mbjeet 
and  they  are  hereby  determined  to  be  subject, 
to  the  several  directions,  provisions,  penalties, 
and  forfeitures,  in  and  by  such  laws  made 
and  provided,  anything  in  this  act  to  the 
contrary  notwithstanding."  f 


13  Geo.  II.  c  4,  §  20.  Noi  1740. 

The  words  ^'  are  hereby  determined  to  be 
nUjecf*  mi|4it,  if  they  had  stood  alone,  have 
been  taken  Tor  words  of  mere  adjudieatiom.... 
But  before  these  come  words  of  enactment  **  $haU 
. . . .  &f  eubfecL"  From  the  non  obttante  dame 
it  might  asain  be  arsued,  that  nothing  more  was 
meant  by  uiis  proyinon,  wan  to  save  those  colo- 
nial kws  from  being  overruled  by  the  other  pro- 
visioDs  in  the  same  statutes  and  therefbce,  that 
the  effect  of  this  section  in  it  was  nothing  mote, 
than  to  leave  the  legality  of  these  odonial  regu- 
lations  upon  its  own  bottom.  But  upon  exa- 
mining the  act  it  will  be  found,  that  there  is  not 
any  part  of  it  to  which  the  pfovision  in  diis  f 


tion  Dears  any  spedfic  or  effectual  lepiunancy. 
It  is  only  fhm  some  peifoctly  vague  and  inoso. 
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Among  the  powers  Mtaally  exercised  in  New- 
South  Wales,  with  or  without  instructions  SECTION  V. 
from  hence,  conformably  or  unconformably 
to  such  instructions,  is  that  of  prohibiting 
or  "  preventing"  masters  of  private  vessels 
from  **  carrying  off  persons"  from  the  colony, 
without  special  permission  from  the  governor, 
particulanzing  each  person  permitted  in  each 
instance.  Upon  the  exercise  of  these  powers 
depends  the  whole  system  of  government  in 
this  penal  colmiy :  every  use  which  anybody 
could  ever  fimcy  it  good  for,  or  capable  of 
being  made  good  for.  Even  in  America,  and 
so  early  as  the  year  1740,  the  legality  of  these 
powers  was  looked  upon  as  being  so  quM- 
tionable  at  least  (to  say  no  more),  as  to  re- 
quire for  the  confirmation  of  it  the  authority 
of  Parliament.  In  America,  these  powers 
were  thus  confirmed,  and  were  therefore  legaL 
but  in  JVew  South  Wales  they  have  not  been 
thus  confirmed ;  fi)r  America  is  the  only  place 
mentioned  in  tiie  act — American  laws  the 
only  <•  £it0s."  New  South  Wales  has  nothing 
in  it  that  ever  was  a  law,  or  so  much  as  caUed 
a  law,  and  America  T  God  be  thanked)  has  no 
such  colony  in  it  as  New  South  Wales. 
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dusive  inferences  that  any  such  apprehenaion 
could  arise.  But  it  requires  little  aeauaintance 
wUkk  our  statute  law  to  nave  observed,  how  ready 
such  apprehensions  are  to  present  themselves, 
and  how  ready  the  dxaagfatsman  is  to  quiet  them 
with  the  cnstomaiy  non  obetante  opiate.  Seven 
years  had  at  this  tune  scarce  elapsed,  since  par- 
liament, in  the  very  act  of  supplymg  with  money 
the  embryo  colony,  lat  still  and  saw  the  crown 
monopolise  the  supplying  it  with  the  powers  of 
ffovenment  But  at  thu  ktter  period  (1740) 
m  tkle,  it  leems,  had  already  tuined:  and  the 
wonder  wiU  be  the  kM,  that  34  years  afterwards. 


a  new  eonstitntion  was  to  be  given  to 
Qu^ee^  parliament  exeidsed  the  whole  autho- 
lity,  and  took  upon  itsdf  the  whole  manage* 
ment  of  the  business. 

Will  it  be  said-.U)e  confirmation  of  these  co- 
lonial laws  was  neoesiary,  so  far  and  so  far  only, 
as  they  undertook  to  bind  olherf  of  his  M^esty's 
salijeds,  natives  of  the  mother  country,  visitmg 
the  colonies  for  a  time  onljr  in  the  course  m 
ofiice  or  of  trade  ?  lanswerinthe  woidsof  the 
court  of  King's  Bendi  in  a  case  that  will  presently 
be  mentioned.*  Amone  the  ^*  propositions,  in 
which  both  sides  leem  to  be  perfectly  agreed,  and 
whieh  indeed  are  too  dear  to  be  controvertea,*'  is 
**  The  4th,  that  the  hiw  and  legisUtive  govern- 
ment  of  eveiy  dominion  equally  affects  all  per. 
sons  and  property  within  the  limits  thereof;  and 
is  the  rule  of  oedsion  for  all  queitions  which 
arise  there.  Whoever  purchases,  lives,  or  sues 
there,  puts  himself  under  the  law  of  tne  pUce. 
An  Englishman  in  Ireland,  the  Isle  of  3lan,  at 
the  Plantationt,  has  no  privileges  distinct  from 
the  natives.*'  So  hi  Lord  Mant/leld,  If,  then, 
these  American  laws  were  binding  upon  any- 
body— were  binding  upon  Amerieatu.  they  were 
already  binding  upon  EngUshmen,  Tney  needed 
no  act  of  parliament,  to  confirm  them  in  their  ap- 
plication to  Englistunen  and  so  forth. 

•  Campbell  and  Hall,  Cowper's  HqKirlB,  p.  20a 


EVEN  IN  AMERICA,  THE  CROWN  HAD  NO  RIGHT 
TO  LEGISLATE  WITHOUT  PARLIAMENT. 

Relinquished,  as  it  has  been,  no  otherwise 
than  taeitfy,  if  at  all  (for  the  point  is  not 
worth  arguing,)  if  the  power  had  been  dc' 
c/are  J  illc^,  and  aboUshed  by  express  words, 
it  would  not  have  been  so  disposed  of  with- 
out  very  suffident  grounds.  That  over  Eng- 
lish sut^ects  in  England,  or  anywhere  elM, 
the  king  should,  by  himself  or  by  others, 
exercise  legislative  power,  without  the  con- 
currence of  parliament,  was  repugnant  to 
the  constitution,  was  repugnant  to  Magna 
Charta. 

True  it  is,  for  aught  I  know,  that  till  the 
rdgn  of  Geoige  the  Second,  till  the  year 
1740  at  least,  as  above,  it  never  had  been 
disputed  or  doubted  of :  and  the  train  of  pre- 
cedents by  which  it  has  been  exerdsed,  com- 
mences with  what  appears  as  the  first  charter 
given  to  the  first  colony,  in  the  rdgn  of  James 
the  First,*  in  1606,  or  thereabouts. 

But,  in  the  days  in  wiiich  the  practice  thus 
originated,  the  exdudve  right  of  parliament 
to  legiislative  power  was  fiv  firom  bdng  de- 
fined as  now.  Even  within  the  territory  of 
England — on  this,  and  that,  and  other  ground 
•—the  king  by  his  proclamations  would  be 
l^dating  without  parliament,  and  even  in 
spite  of  parliament.  Whatever  parliament 
would  endure  to  see  him  do,  this  and  more 
he  was  sure  to  do  without  parliament.  By 
monopolies,  by  ship-money,  by  dispensations 
of  penal  statutes,  on  one  pretence  or  another, 
he  was  even  levyina  money  without  parlia- 
ment. The  very  existence  of  parliament  was 
a  matter  of  perpetual  contingency.  At  all 
times  it  depended  upon  the  king's  pleasure 
whether  there  should  ever  be  another.  And 
so  long  as  he  could  contrive  to  go  on  with 
existing  powers,  and  upon  existing  funds,  he 
had  everything  to  lose  and  nothing  to  gain, 
by  calling  to  his  aid  any  sudi  troublesome 
assistance. 

Even  in  Lord  Cohens  time,  had  this  mode 
of  legislating  without  parliament  been  ques- 
tioned in  the  King's  Bench,  it  would  not 
have  stood  its  ground :  at  least  if  Lord  Coke 
had  at  that  time  been  in  disgrace,  and  the 
deddon  had  depended  on  Lord  Coke. 

**  King  Edward  the  Sixth  did  incorporate" 
(says  he  t)  **  the  town  of  St.  Alban's,  and 
granted  to  make  ordinances,  fcc.  They  made 
an  ordinance  upon  pain  of  imprisonment,  and 
it  was  judged  to  be  against  this  statute  of 
Magna  Charta,  So  it  is  if  such  an  ordinance 
had  been  contained  in  the  patent  itself.**  Thus 
fiir  Lord  Coke.     The  trdn  of  reasoning  is 


*  See  Lind*s  Remarks  on  the  acts  of  the  ISth 
parliament  rdative  to  the  colonies,  177fi. 
1 2d  Inst  54. 


Digitized  by 


Google 


260 


A  PLEA  FOE  THE  CONSTITUTION. 


[Sect.  V. 


erident.  It  was  by  the  glaring  illegality  in 
the  case  last  mentioned  (which  is  ihe  feigned 
case,)  that  light  was  thrown  on  the  covert 
illegality  in  the  former  case,  which  was  the 
real  case.  It  was  a  case  actually  decided, 
decided  in  the  Common  Pleas,  and  reported 
bjr  Lord  Coke  himself.*  The  decision  was 
given  in  the  38th  year  of  Elizabeth,  and  even 
Elizabeth  submitted  to  itf 

Had  the  first  charter  that  was  ever  granted 
for  the  foundation  of  an  English  colony  (say 
the  charter,  granted  in  1606,  for  the  coloni- 
zation of  the  tract  of  Umd  then  comprised 
under  the  denomination  of  Virginia  by  James 
the  First,)^ — ^had  thb  first  charter  been  ques- 
tioned as  illegal — as  contrary  to  the  decision  in 
the  St.  Alban's  case,  in  vain  would  it  have 
been  to  have  said, — **  This  case  is  different : 
THAT  applies  to  Englishmen  wishing  to  legis- 
late in  England :  this  applies  to  Englislmien 
wishing  to  legislate  in  a  distant,  and  as  yet 
unplanted  region.*'  To  warrant  any  such  dis- 
tinction, there  was  neither  principle  nor  prece- 
dent. Hiot  principle :  because,  as  to  hardship, 
if  Englishmen  are  to  be  legisUted  upon 
otherwise  than  by  parliament,  how  was  the 
hardship  lessened  by  their  being  in  the  then 
wilderness  of  America?  in  a  quarter  of  the 
globe,  so  fiir  out  of  the  reach  of  the  protect- 
ing hand  of  parliament  ?  Not  precedent :  for, 
of  an  attempt  to  sulject  them  to  legislation 
in  this  mode,  the  instance  in  question  is,  by 
the  very  supposition,  the  first  instance. 

The  right  of  thus  granting  away  the  powers 
of  parliament  passed  (it  is  true)  unquestioned. 
Why  ?  because  nobody  ever  started  up,  to 
whom  it  had  happened  to  conceive  himself 
as  being  concerned  in  interest  to  question  it. 
For,  if  a  man  went  firom  England  to  live 
there,  it  was  because  he  found  it  more  agree- 
able to  him  to  live  there  under  those  laws, 
than  to  live  in  England  under  English  laws : 
and  if  at  any  time  a  man  preferred  English 
laws,  England  was  at  all  times  open  to  re- 
ceive him.  Whatever  was  the  cauae,  sudi 
at  least  was  the  effect :  the  right  remained 


*  Coke*8  Reports,  part  5,  p.  64.  Case  of  the 
corporation  of  St  Alban*s,  called  by  him  Clark*» 
Case. 

J>  There  vas  something  more  in  this  than  in 
inary  cases.  A  snake  was  seen,  or  thought  to 
be  seen,  in  the  cnss.  Even  in  that  age  of  gene- 
ral abjection  ana  judicial  dependence,  the  judges 
s|>ied  it  out,  and  took  fire  at  iu  What  little  con- 
stitutional blood  a  man  could  at  that  time  find 
in  his  veins,  it  called  up  in  thdr  cheeks.  More 
U  meant  (say  they)  than  meet*  the  ear,  ThU  it 
an  attack  upon  Magna  Charta :  that  peculiar  and 
kiettimable  tecuritu  of  En^lithmen^  which  (to 
often  hat  tt  been  ormeen  into)  has  more  than 
thirty  timet  been  confirmed,  *^  C^est  ordinance 
est  encounter  le  statute  de  I^Iagna  Charta,  cap.  29. 
NuUut  liber  homo  impruottctur.  Quel  act  ad 
estre  confirm,  et  estably  oustre  30  fdts,  et  lassent 
le  plaintiff  ne  poit  alter  la  ley  in  tiel  case.^* 
i  See  Lind  on  the  Colonies,  p.  94, 177d. 


unquestioned ;  and,  remaining  unquestioned, 
usurpation  had  time  to  clothe  itself  in  the 
garb  of  law. 

Admitting,  that  on  any  one  mass  of  terri- 
toiT,  having  English  owners,  and  not  being, 
or  having  passed,  under  the  dominion  of  any 
foreign  power,  the  concurrence  of  the  three 
estates  is  necessary  to  legislation,  no  reasoo 
can  be  given  why,  on  any  principle  either  of 
ntiUty  or  anabgy^  it  should  be  less  necessary 
on  any  other  spot  so  circumstanced.  By  re- 
moteness from  the  natal  soil — from  the  seat 
of  connexion  and  protection — the  hardship 
of  whatever  is  looked  upon  as  tipramuf  is  not 
lessened  but  enhanced.  The  sense  of /t&nrQr 
(of  what  is  meant  by  liberty  in  one  of  ita 
thousand  senses)  has  not  been  found  to  eva- 
porate by  expatriation  in  English  men,  as  the 
sense  of  smell  has  been  said  to  do  in  English 
dogs.  Of  Englishmen  surely  it  may  be  said, 
if  of  any  men,  Os&rm,  nan  aniwium  maUmUt 
qui  trans  mare  cnrrunt. 

For  whom,  or  what,  was  it  that  the  pro- 
tection afforded  by  Magna  Charta  was  in- 
tended? For  the  inhabitants  ci  the  land,  or 
for  the  soil  oidy  ?  —  for  the  flesh  and  blood, 
or  only  for  the  stocks  and  stones  ? 

A  lawyer,  who  should  attempt  to  get  rid 
of  the  application,  of  the  case  of  the  charter 
given  to  certain  inhabitants  of  St.  Alban's, 
to  the  case  of  a  charter  granted  to  certain 
inhabitants  of  other  places  in  England,  must 
answer  boldly  —  *'  Only  for  the  stocks  and 
stones.  Englishmen,  the  moment  they  get 
out  of  sight  of  the  stocks  and  stones  of  Eng- 
land, for  whom  alone  Biagna  Charta  was 
designed,  are  neither  worth  protecting  nor 
worth  governing."  But,  unlessit  beon  a  spot, 
which  being  under  foreign  owners,  aflbrds  a 
protection  and  a  governance  of  its  own,  in 
what  book  will  he  find  a  colour  for  saying, 
that  Englishmen,  by  being  out  of  sight  of 
English  ground,  are  either  out  of  the  pro- 
tection or  out  of  the  governance  of  an  Eng- 
lish parliament  ?  Limited  as  the  power  of  an 
English  king  is  over  Englishmen  in  England, 
in  what  book  will  he  find  that  it  is  absolute 
over  them  everywhere  else  ? 

Will  the  portion  of  consent,  of  popular 
consent,  given  m  the  first  instance  to  these 
charters,  or  the  consent  given  in  succeeding 
times  to  the  laws  made  in  America,  in  the 
several  colonies,  in  consequence  of  these 
charters —  wUl  any  such  sanction  be  urged  in 
proof  of  the  original  validity  of  a  purely  royal 
act,  thus  attempting  to  legislate  over  Eng- 
lishmen without  parliament  ? 

Alas  1  what  a  doud  of  illusions  is  involved 
in  that  little  word  consent,  employed,  as  it  is 
but  too  common  for  it  to  be  employed  t  But, 
without  plunging  into  any  such  discussions, 
it  is  sufficient  to  say  here,  that  no  such  tra- 
parliamentary  consent  had  any  weight  in  the 
St,  Alban's  case.    There  never  could  have 
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N.  S.  WeUh  Legislation  void,  for  want  of  an  Auembbf. 


been  applied,  to  the  law  ot  any  American 
asflembly  of  succeeding  times,  the  actual  con* 
sent  of  so  great  a  proportion  of  individuals 
to  be  governed  by  it,  as  there  probably  was 
in  the  St.  Alban*s  case.  But  this  did  not 
binder  the  attempt  made  in  that  case  (the 
attempt  on  the  part  of  the  king,  in  conjunc- 
tion with  a  portion  of  the  inhabitants  of  that 
one  town,  to  legislate,  on  pain  of  imprison- 
ment, over  the  rest)  from  being  disallowed : 
disallowed  on  the  ground  of  its  being  an  in- 
vasion of  the  rights  of  parliament 

What  is  the  consent  required  by  the  con- 
stitution to  give  validity  to  a  law?  The 
consent — not  of  a  part  surely,  but  of  the 
whole.  It  is  not  the  consent  of  that  part  of 
the  king's  subjects  for  whose  exclusive  ad- 
vantage the  law  is  made,  that  is  sufficient  to 
give  viilidity  to  a  law,  by  which  others,  not 
sharing  in  the  benefit,  are  attempted  to  be 
bound :  if  it  were,  there  would  never  be  any 
want  of  consent  to  the  worst  law.  Neither 
then,  nor  since,  has  the  consent  necessary  to 
give  validity  to  any  English  law,  been  either 
more  or  less  than  the  consent  of  the  two  sets 
of  trustees  for  the  whole  body  of  the  king's 
subjects  —  the  two  other  estates  of  ParUa- 
ment. 

The  question  is,  whether  the  king,  with 
the  assent  of  a  few  persons  named  by  him- 
self, had  it  in  his  power  to  repeal,  pro  tanto, 
the  statute  called  Magna  Charta  f  The  an- 
8wer  is  given  by  the  judges  in  the  St.  Alban*t 
case :  "  L'assent  ne  poet  alter  la  ley  in  tiel 
case."  If  this  be  not  the  very  best  of  French, 
better  English  at  least  cannot  be  desired. 

To  supply  what  is  thus  in  contemplation 
of  law  wanting  in  point  of  consent,  will  any 
such  topic  as  that  of  abstract  utility  be  re- 
sorted to?  Will  it  be  urged,  in  the  view  of 
giving  validity  to  the  illegal  mass  of  pretended 
law,  that  the  benefit  of  all  parties  followed 
from  it?  This  benefit,  admitting  it  in  its  full 
extent,  this  benefit,  destined  to  be  reaped  in 
after  ages,  will  it  give  retro-active  validity 
to  an  act  void  from  the  very  first  instant? 
If  so,  at  what  point  of  time  was  it  that,  on 
a  sudden,  and  without  any  efficient  cause,  an 
illegal  act  was  thus  converted  into  a  legal 
one? 

Legality,  it  must  be  remembered,  not  ex- 

diency,  not  abstract  utility,  is  the  question 
e :  to  confound  the  two  ideas  would  be 
to  tear  all  law  up  by  the  roots.  Admitted 
in  the  fullest  extent,  the  alleged  expediency 
would  prove  no  more  than  this,  viz.  that,  had 
James  the  First  obtained,  by  a  law  of  parlia- 
ment, authority  for  the  foimdation  of  his  first 
colony — authority  for  the  powers  conveyed 
by  the  charters,  in  virtue  of  which  this  co- 
lony was  founded — had  the  king  so  done — 
a  law  to  that  effect,  if  passed,  would  have 
been  a  good  law:  and  so  in  regard  to  the 
several  other  real  colonies,  real  charters,  and 
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correspondent  ideal  laws.  But,  the  expe- 
diency of  all  these  ideal  laws,  does  it  prove 
them  real  ones  ?  does  it  prove  that  any  such 
acts  of  parliament  were  actually  passed  ? 

When  a  practice  is  repugnant  to  acknow- 
ledged principles,  the  case  of  general  war- 
rants is  sufficient  to  show  bow  little  force 
there  is  in  mere  official  precedents,  however 
numerous  the  train  of  them,  and  however 
ancient  the  commencement  of  it.  For  the 
purpose  of  that  case,  a  list  of  general  warrants 
(a  list  of  the  cases  in  whidi  authorities  of 
that  description  had  been  issued  hy  the  ser- 
vants of  the  crown)  was  published  at  the 
time.*  It  begins  with  the  Restoration ;  not 
surely  because  there  were  none  of  any  ear- 
lier date  (for  such  there  must  have  been  in 
numbers,)  but  because  it  was  not  conceived 
that  authorities  of  that  kind,  issued  at  any 
less  constitutional  period,  could  possess  any 
tolerable  chance  of  being  looked  upon  as  good 
precedents. 

Prior  to  the  issuing  of  the  first  general 
warrant,  there  was  no  direct  judicial  decision 
agunst^^eiitfra/  warrants,  as  there  was  against 
legislative  power  exercised  by  the  crown 
without  parliament,  in  the  case  just  men- 
tioned y  yet  general  warrants,  spite  of  the 
number  of  precedents  and  length  of  the  prac- 
tice, could  not  stand  their  ground.  Against 
general  warrants  there  was  nothing  but  prin- 
ciple. Against  colonization  charters  there  is 
the  principle,  and  a  ^rttt  judgment  grounded 
on  it.  And  who  is  there  tiiat  will  deny  that, 
in  the  scale  of  common  law,  a  thousand  un- 
judicial official  precedents  are  not  equal  to 
one  judicial  one  ? 


SECTION  VI. 

NULLITY  OF  LEGISLATION  IN  NEW  SOUTH 
WALES,  FOB  WANT  OF  AN  ASSEMBLY  TO 
CONSENT. 

All  this,  however,  is  but  skirmishing — ^mat- 
ter of  illustration,  not  of  necessary  argument. 
For,  though  the  right  of  the  crown  to  found 
colonies  (as  the  American  colonies  were 
founded)  without  parliament,  were  ever  so 
well  established,  a  claim  in  that  quarter  to 
exercise  or  create  legislative  powers,  to  be 
exercised  oyei  Englishmen,  Scotchmen,  or 
Irishmen,  in  New  South  Wales — in  this  co- 
lony sui  generis — in  this  so  denominated,  but 
perfectiy  nondescript,  and  newly  discovered 
species  of  colony— would  not  be  the  less  un- 
founded. 


*  The  documents  printed  un  that  list  would  not 
be  found  all  of  them  to  come  within  this  descrip- 
tion :  but  of  one  sortor  other  there  are  136L  Tne 
dtle  of  the  book  in  my  possession  is — *'•  Copies 
taken  from  the  Records  of  the  King's  Bencn,  of 
Warrants  by  Secretaries  of  Statc,'^  &.c  4u>, 
17^.  No  bookseller's  name. 
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In  all  the  several  charters  by  which  legis- 
lative power,  whether  per  te  or  per  aUoa,  was 
exercised  by  the  king,  there  were  two  com- 
mon features,  and  tiiose  most  indispensable 
ones :  —  I.  Consent  on  the  part  of  ihe  colo- 
nists as  to  their  subjection  to  such  powers — 
vrrevocabiUty  of  the  privileges  granted  by 
such  charters — irrevocability  of  the  king's 
act,  whereby  such  powers  were  created,  or 
the  right  of  creating  them  conferred. 

The  irrevocalnUtyf  though  a  feature  per- 
fectly distinct  from  the  congeni,  was  a  natural, 
and  one  may  almost  say,  a  necessary  oonae- 
quenoe  of  it ;  or  rather  preliminary  to  it.  For 
what  man  of  common  prudence  would  have 
gone  to  embark  his  property  and  his  pro- 
spects, imder  a  form  of  government,  in  wluch, 
so  long  indeed  as  it  remained  uni^anged,  he 
looked  upon  them  as  safe,  but  at  the  same 
time  without  any  security  against  its  being 
changed  at  any  time — changed  into  some  un- 
known arbitrary  form,  under  which  every 
thing  would  go  to  wreck — changed  without 
his  being  heard,  and  at  the  suggestion  of  some 
court  fiivourite,  whose  object  would  be  of 
course  to  extract  plunder  from  the  change  ? 
— Not  general  satire — particular  history  is 
here  in  view :  Elizabeth  and  Jamet,  with 
their  favouritee  and  their  mimopoUee. 

The  irrevocability  of  the  sanction  given  by 
the  crown  was  therefore  of  the  very  essence 
of  the  case.  This  attribute  of  it  was  recog- 
nized all  along  by  the  judicial  power.  Even 
in  the  most  arbitrary  times,  the  crown  itself 
never  pretended  that  its  own  charters  of  this 
kind  were  revocable  at  its  own  pleasure. 
The  utmost  of  its  pretensions  was — that  for 
certain  causes,  these  powers  of  subordinate 
government  were  susceptible  of  bong  for- 
feited :  it  belonged  to  the  judicial  authority 
in  that  behalf  (the  Court  of  King's  Bench)  to 
pronounce — to  pronounce  judicially  in  each 
case — upon  the  existence  of  any  such  cause 
of  forfeiture.  And  in  the  annals  of  that 
court,  and  of  the  colonies,  are  contained  di- 
vers instances  of  prosecutions  instituted  on 
that  ground,  agauut  colonial  governments, 
and  of  resignations  made  of  duirters,  under 
the  apprehension  of  such  prosecutions.* 

As  to  consent  (by  which  I  do  not  mean 
a  presumptive,  constructive,  fictitious,  pre- 
tended, general  consent,  but  actual,  direct, 
individuid,  consent ;)  immaterial  as  the  cir- 
cumstance is  in  this  view,  under  a  govern- 
ment already  formed,  in  a  territory  into  the 
precincts  of  which  a  man  has  been  introduced 
either  by  birth  or  vohantary  Hlf-eomvegance — 
nugatory  as  any  argument  grounded  upon  it 
would  be  in  the  ordinary  state  of  things  — 
yet  in  a  new  formed,  or  forming  government 
—  in  a  new  planted,  or  about  to  be  planted, 

*  See  Lind,  Remarks  on  the  Acts  of  the  13th  I 
Parliament,  177^. 


colony — every  thing  depends  upon  it :  utiUtyt 
and  therefore  that  law,  which  so  for,  and  so 
for  only  as  it  has  utility  for  its  basis,  is  any 
thing  better  than  oppression  and  abuse,  de> 
pends  upon  it  altogether.  To  a  man's  beiii^ 
bom  in  a  country,  his  consent  cannot  be 
taken — but  to  his  being  conveyed  to  it,  his 
consent  can  be  taken ;  and,  on  its  being  taken 
or  not,  depends  a  Pandora's  box  of  miseries 
and  injuries. 

In  New  South  Wales,  not  only  was  this 
most  indispensable  of  all  requisites  to  the 
foundation  of  a  colony — to  the  establishment 
of  legislative  power  in  a  colony,  wanting — 
notoriously  wanting — on  the  part  of  the  great 
mass  of  the  intended  population ;  but  the 
getting  rid  of  so  troublesome  a  condition — 
the  weeding  it  and  eradicating  it  out  of  the 
about-to-be-new-planted  colony, was  the  very 
object — the  professed  object — the  sole  pro- 
fessed object — of  the  foundation  of  this  vast 
receptacle  of  penal  suffering.  If,  in  point  of 
foct,  it  should  ever  acquire  a  title  to  the  name 
of  a  "  colony** —  (the  name  bestowed  upon  it 
in  the  tenor  of  the  law  made  for  the  found- 
ation of  it,)t  it  could  only  be  in  so  for  as  the 
persons  sent  thither  against  their  wills,  and 
having  a  legal  right  of  departing  from  thence 
at  the  expiration  of  certain  terms,  should,  by 
irresistible  power,  m  defiance  of  that  right,  be 
kept  there  each  to  his  life's  end. 

In  common  intendment — in  common,  and 
not  merely  in  vulgar,  but  in  deliberate  and 
weU-considered  language  —  permanence  of 
inhabitancy  is  acknowledged  to  be  of  the 
very  essence  of  colonization.  Accordingly, 
in  tiie  disputes  that  of  late  have  arisen  on 
the  affidrs  of  the  East  Indies,  the  language  on 
one  side  is,  *'  To.  do  thus  or  thus  would  be 
colonization : — as  you  tender  your  existence, 
forbear  to  colonize." 

Force  under  the  law,  was  to  plant  men 
there ;  force  against  law,  was  to  keep  them 
there :  and  when,  under  the  law,  they  were 
planted,  it  was  for  this  very  and  only  end 
and  purpose — that  against  law  they  might 
be  kept. 

NoLENTBS  per  populos  dot  jura  should  be 
the  royal  motto,  in  this  as  purely  royal,  as  it 
is  daringly  anti-parliamentary,  colony  of  New 
South  Wales. 

So  much  as  to  the  first  mentioned  condi- 
tion, consent — consent  to  habitancy  and  sub- 
jection. But  this  condition,  a  condition  so 
inseparable  to  the  foundation  of  every  colony 
that  is  any  thing  better  than  a  bastile,  being 
so  essentially  wanting  to  the  foundation  of 
this  colony,  it  seems  almost  superfluous  to 
extend  the  observation  to  the  other  kindred 
condition — vrrevocabiUty  of  privilege.  That 
which  was  never  granted,  cannot  easily  be 
revoked.    So  fiur  the  inhabitants — ^the  chosen 

1 27  Geo.  III.  c.  2. 
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inhabitants  of  New  Soutli  Wales — are  secure 
enough.  What  was  neTer  possessed,  cannot 
be  forfeited. 

If  common  sense  be  not  of  itself  conTindng 
enouj^,  e'en  let  us  translate  it  into  common 
law.  In  their  day,  the  American  Constitu- 
tions were  legal  ones :  be  it  so.  But  they  were 
by  charter :  here  there  is  none.  No  charter 
either  has  erer  yet  been  granted — or  is  in  a 
way  yery  soon  to  be  applied  for  by  the  inha- 
bitants, or  any  inhabitants  of  New  South 
Wales.  Yet  has  the  colony  been  •*  founded* 
I  suppose: — founded  as  Mr.  Pitt  and  Mr. 
Rose  found  colonies.  —  No  charter ,  no  colony. 
In  that  one  technical  expression,  are  conden- 
sed the  two  substantial  and  rational  grounds 
of  nullity :  no  consent  to  subjecticm — no  ir- 
revocabflity  of  privilege. 

All  this  while  a  sort  of  a  colony  there  is — 
I  am  perfectly  aware  of  it — that  is,  or  has 
been  supposed  to  be,  capable  of  existing  with- 
out charters,  and  in  which  the  advisers  of 
the  crown  have  accordingly  been  used  to  find 
themselves  pretty  much  at  their  ease.  I  men- 
/  tion  it,  to  save  gentlemen  the  trouUe  of 
catching  at  the  shadow  of  an  argument  It 
is  the  sort  of  colony  that  has  been  obtained 
by  conquests  having  surrendered,  with  or 
without  capitulation ;  having  or  not  having, 
at  the  treaty  which  confirm^  the  cession  of 
it,  a  stipulation  made  in  fevour  of  it;  having 
or  not  having,  antecedently  to  its  surrender, 
a  constitution  of  its  own.  All  or  any  of  these 
Tarieties,  might  upon  occasion  aff<vd  oonsi^ 
derable  amueement  to  any  learned  gentleman, 
who,  along  with  his  brief,  should  hare  ac- 
quired a  taste  for  the  natural  history  of  the 
law  of  colonies.  But,  as  to  eny  practical  tue 
for  them,  happily  in  the  case  of  New  South 
Wales  there  is  none.  To  the  host  of  follies 
included  in  the  circumstance  of  distant  poe- 
sesttoM,  this  colony  at  least,  with  all  its  pe- 
culiarities and  all  its  feulto,  has  not  added 
that  vulgar  and  crowning  foUy  of  distant 
conquest.  It  is  needless  to  enquire,  what  on 
this  occasion  might  have  been  the  virtue  of 
a  string  of  loanipiMi :  no  wampum,  nor  any 
substitute  for  wampum,  has  either  been  re- 
ceived or  given  in  New  South  Wales.  When, 
from  their  immense  continental  island.  Be- 
niUong  and  Yem-mer-ra-wannie*  did  us  the 
honour  to  bestow  a  glance  upon  this  our  lit- 
tle one,  it  was  in  &e  character  of  private 
gentlemen,  travelling  for  their  amusement, 
or  at  least  for  our's :  they  signed  no  treaty 
with  his  Mijesty,  nor  broi^^t  with  them  any 
diplomatic  powers. 

The  flaw  is  an  incurable  one :  if  it  were 
not,  it  would  be  none.  No  charter  ever  could, 
can  now,  or  ever  can  be  granted.  It  is  not 
a  case  for  charters:  all  the  wax — all  the 
parchment  in  the  king's  stationary  office — 


•  Collins,  p.  251. 
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all  the  law  on  all  his  wocdsacks — would  not 
make  one.  A  charter,  make  it  of  what  or 
how  you  will,  must  have  somebody  to  aeeepi 
it.    But  a  diarter — a  thing  to  keep  men  m 

New  Sooth  Wales Who  is  there,  or  who 

ever  can  there  be,  to  accept  it  in  New  South 
Wales  ?  A  charter  to  empower  a  free  man 
to  lead  a  life  of  davery,  anid  to  be  flogged  as 
often  as  he  endeavours  to  escape  from  itl  f 

Instructions  and  counter  instructions — in- 
sinuations and  counter  insinuations —instruc- 
tions in  form  and  instructions  not  m  form; — 
despotism  acting  there  by  instructions,  and 
wUhomt  instructions,  and  againet  instructions ; 
— all  these  things  there  may  be,  and  will  be, 
in  abundance.  But  of  charters  — .  unless  such 
instructions  he  ceSXeAdmrten  I — of  cotitftfv. 
tions — that  anybody  that  can  help  it  will  be 
governed  by; — of  any  lau^ warrants,  un- 
less from  PvUament ;  -.-  fit>m  the  present  day 
to  the  day  of  judgment  there  will  be  none. 

No,  most  assuredly ;  no  parchment,  no  wax, 
no  cement  is  there  whatever,  that  can  patch 
the  no-constitution  of  it  together  for  a  mo- 
ment longer,  or  prevent  the  improved  colony 
from  being  converted,  any  day  in  the  year, 
into  a  still  worse  chaos  than  it  is.  No  plas- 
ter of  any  kind  can  be  laid  on  upon  this  uni- 
versal sore,  by  any  other  than  the  all-healing 
hand  of  Parliament 

If  this  view  of  the  law  be  not  just,  and  if 
the  penners  of  the  New  South  Wales  act 
were  not  themselves  sensible  of  its  being  so, 
therefore  apply  to  parliament  for  powers, 
for  the  orgamntion  of  a  judicial  establish- 
ment in  that  colony  ?  Judicial  power  is  in 
its  nature  inferior,  subordinate  to  legislative. 
If  the  crown  had  an  original  right  to  create 
the  superior  power,  how  can  it  have  been 
without  the  right  of  creating  the  subordinate  ? 
If^  by  the  American  charters,  the  king  creates 
legidative  powers,  by  the  same  charters  he 
crestes  powers  of  judicature ;  or  what  comes 
to  the  same  thing,  confers  authority  for  the 
creation  of  sudi  powers. 

This  argument,  it  must  be  acknowledged, 
supposes  something  like  consistency  on  the 
part  of  the  penners  of  the  act ;  and  of  con- 
sistency what  traces  in  it  are  to  be  found? 


SECTION  VII. 
NULUTT  or  oovbbkor's  o&dinancbs.  for 

WANT    OP    A    COURT    TO    TRY    OFFENCES 
AGAINST  THBll. 

One  imagination  more,  for  a  last  effort. 
With  or  without  a  declaration  to  that  effect 
by  the  king's  governor,  the  laws  of  England, 
(let  it  be  said,)  such  as  they  exist  at  present, 
and  such  of  them  as  are  applicable  to  the 
state  of  things  in  the  new  colony,  transport 


t  Letter  I.  to  Lord  Pelham,  p.  193. 
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themBelres  in  one  great  mass  into  New  South 
Wales.  Alber  them,  transport  themselves, 
as  they  came  out,  all  subsequently  manufiic- 
tured  masses  of  law,  common  as  well  as  sta- 
tute, such  of  them  as  are  so  applicable,  and 
in  as  &r  as  they  are  so  applicable,  each  in  an 
air  balloon  of  its  own  nuiJdng,  without  any 
body  to  send  them  out,  or  make  it  possible 
for  them  to  be  known  when  they  are  arriTed. 
Moreover,  along  with  the  first  great  mass, 
transports  itself  in  like  manner  the  right  of 
establishing  courts  of  justice  for  the  tnal  of 
all  offences  against  all  sudi  masses  of  Eng* 
iish-wiade  law,  present  and  future,  as  they 
come  in;  under  the  single  condition,  that  the 
mode  of  procedure  in  such  courts,  in  each 
sort  of  case,  shall  not  be  different  from  the 
mode  of  procedure  in  the  same  sort  of  case 
pursued  in  England.  Why  these  conditions  ? 
— for  this  reason.  The  circumstance  that 
rendered  the  authority  of  parliament  neces- 
sary for  the  legaliution  of  the  sort  of  court 
which  it  has  actually  been  employed  in  lega- 
lizing. Lb — that  that  court  not  calling  in  tiie 
assistance  of  a  jury,  though  the  cases  are  jury 
cases,  the  mode  of  proceeding  under  it  is  not 
according  to  the  law  of  England.  Being, 
therefore,  the  sort  of  court  which  the  king's 
agent  with  all  his  powers  had  not  quite  power 
enough  to  make,  thence  came  the  necessity 
of  sending  it  out,  readg-made  by  the  king,  in 
pursuance  of  powers  obtained  from  Parlia- 
ment for  the  making  it. 

Unfounded  this,  a  great  part  of  it  at  least, 
in  principle  or  in  foct.  But  even  if  all  the 
dreuns  in  it  were  truths,  the  government  of 
New  South  Wales  would  not,  in  point  of  le- 
gality, be  one  jot  the  better  for  them.  These 
courts,  made  t^ber  the  English  pattern,  serve 
for  the  trial  of  offences  against  English-made 
laws: — allowed;  but  the  offences,  for  the 
trial  of  whidi  proper  courts  are  wanted,  are 
not  offences  agiunst  EngUsh^made  laws.  By 
what  courts,  then,  in  New  South  Wales  are 
these  non-EngUsh  offences  to  be  tried  ?  Not 
by  these  supposed  New  South  Wales  made 
courts,  since,  by  the  supposition,  it  is  only 
for  the  trial  of  EngUsh-made  offences  that 
they  can  be  made  to  serve.  Not  by  the 
grand  court,  the  establishment  of  whidi  was 
the  sole  business  of  the  statute :  for  it  is  to 
the  trial  of  EngUsh^made  offences  that  that 
court,  by  the  express  words  of  the  statute, 
stands  confined: — 'the  court,  when  "con- 
vened," is  to  be  **  for  the  trial  and  punish- 
ment of  all  sudi  outrages  and  misbehaviours, 
as,  if  committed  within  this  realm,  would  be 
deemed  and  taken,  according  to  the  laws  of 
this  reahn,  to  be  treason  or  misprision  thereof, 
felony  or  misdemeanour;** — not  aU  '*  out- 
rages and  misbehaviours*'  without  exception, 
but  such  alone  as  would  be  "  misdemeanours" 
and  so  forth,  **  if  committed  within  this 
realm.'* 
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The  governor  ^suppose)  is 
(such  as,  it  will  be  seen,  he  has  issued  in 
abundance,)  prohibiting  an  act,  whidi  would 
not  have  been  either  **  misdemeanour*'  or 
"  misbehaviour,**  '*  if  committed  within  tUa 
realm."*  Admit  then,  that  it  is  really  in  the 
power  of  the  crovm  to  communicate  to  the 
governor,  in  his  individual  capacity  (the  power 
he  has  so  often  exercised,}  the  complete  power 
of  legislation.  Power  of  legislation  alone 
being  thus  communicated  to  him,  power  €if  ju- 
dicature (except  in  the  case  of  acts  that  would 
be  offences  **  if  committed  in  this  realm,'*)  not 

*  Obliged  to  copy  from  the  act  the  words, 
'^  this  return,**  it  is  unpossible  to  avoid  noticing, 
to  what  a  degree  even  the  scanty  scrap  of  power 
undertaken  to  be  created  by  it,  is  torn  in  utters 
hy  these  two  words: — a  proof  how  little  of  the 
mind  of  the  legislature  was  bestowed  upon  this 
business,  and  now  slight  any  inference  that  can 
be  drawn  from  what  was  actually  done  by  it,  to 
what  was  intended  or  in  contemplation  to  be  dooe^ 
''  Thit  roiZm*' — what  realm  ?  against  the  law  of 
what  realm  must  an  act  be  an  oflenoe,  triable  un- 
der the  court  so  constituted?  Against  the  law  of 
England  ?  of  Scotland  ?  or  of  Great  Britain,  i  e. 
of  both  together  ?— If  an  act,  bdns  an  offence— 
not  against  any  law  psased  since  the  Union,  but 
only  against  the  law  of  England,  as  it  stood  before 
the  Union ; — if  such  an  act  be  an  offence  triable 
in  this  court,  so  must  an  act  which,  though  not 
an  offence  against  the  EngliA  law,  is  an  meace 
ugsAnst  the  Scottish  Inw.  To  point  outiht  catf 
fusiflii,  is  the  only  thing  to  the  present  purpose : 
to  attempt  to  dear  it  up  would  take  a  volume. 

Iiuuries  purely  civil,  might,  for  aught  I  know, 
be  *^  mitbehavUmrt,**  but  are  they  ^^  mitdemea-' 
nourtf*  I  mean  in  the  legal  sense  of  the  word, 
according  to  the  law  of  England.  Tske  for  ex- 
ample acts  purely  negative.  Non-payment  of 
delkt:  non-performance  of  contracts,  &&  &c. 
Blackstone,  at  least,  is  as  decided  as  possible  in 
the  negative.  [B,  IV.  ch.  1.1  And  how  stands 
this  matter  under  the  Uw  of  Scotland^ 

England,  I  take  for  granted — England  alone 
— ^waslooked  toas  the  standard  of  ev^rthingthat 
was  to  be  done:  into  Scotland,  not  so  much  aa 
the  mind  of  our  l^isktors  had  ever  travelleC 

Offences,  involving,  in  thedescription  of  them, 
denominations  common  or  proper — names  of 
placci,  persons,  and  things — things  real,  thingi 
incorporeal,  i.  e.  fictitious— such  as  offices.  Ax. 
&c,  may  not  improbably  be  found  to  oe  incom. 
missible  (I.  e.  acts,  though  of  like  tendency,  may 
not  be  f^bmces,  or  not  punishable)  in  territories 
where  wax^tiplaces,persons.  things,  Ac  are  not  to 
be  found.  Even  in  England,  Bum  speaks  of  Eng- 
lish laws  rendered  in  this  wsy  inexecutable: — 
instandng  those  ^  which  appoint  an  offender  to 
be  whipped  b^  the  common  hangnum^^when 
perhras  there  is  no  such  officer.**  [Bum*s  Jus- 
ticCf  Conclusion.]  Instances  are  innumerable: 
I  give  this  as  most  likely  to  be  fomiliar.  Of- 
fences punishable  in  England  by  an  ecclesias- 
tical court  only — are  they  '^  misdemainours** 
in  New  South  Wales? 

Points  like  these  might  be  started,  enough  to 
fill  a  vdume :  all  unresolved,  and  many  unrndv. 
able.  The  whole  act  is  but  a  vast  mine  of  nulli- 
ties and  jeofails.  Found  a  colony  out  of  an  act 
like  this  r  Build  a  house  as  weU  out  of  a  load 
or  two  of  brick-bats. 
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being  given  to  him  or  anybody,  what  would 
be  be  the  better  for  it?  He  has  power  to 
create  the  offence,  but  neither  he  nor  any- 
body elae  has  any  power  to  jwniaAor  try  the 
offender  for  it,  when  committed.  The  go- 
vernor, by  his  proclamatunu,  has  power  to 
enact  new  lawn,  ^  it  so.  But  has  he  like- 
wise powers  to  create  Star  Chamber e — to 
punish  such  as  shall  fail  of  obeying  those  pro- 
clamations ?  Where  is  the  court  to  try  any 
such  offence  ?  The  court  created  under  the 
statute  ?  By  the  statute  itself  it  stands  pre- 
cluded (as  hath  just  been  seen)  firom  med- 
dling with  them.  A  court  of  King's  Bench,  or 
any  other  court  to  be  erected  by  the  governor 
under  his  instructumsf — those  instructions 
which  are  to  be  to  thie  colony,  what  chartera 
bave  been  to  all  other  colonies  ?  Nor  that 
neither.  Power  or  no  power — instructions 
or  no  instructions — thus  mudi  seems  clear 
enough  —  that,  down  to  the  time  of  Mr.  Col- 
lins's  quitting  the  colony  in  September  1796, 
no  sudi  court  (no  court  other  than  what  has 
been  called  there  a  civil  court,  in  addition  to 
the  court  for  the  erection  of  which  special 
power  is  given  by  the  statutes)  had  ever  in 
Act  been  holden.  A  court  to  be  composed 
of  the  governor  alone,  for  the  trying  of  of- 
fences created  by  the  governor  alone?  If  so, 
here  then  we  have  the  very  quintessence  of 
despotism ;  too  rank,  one  should  have  thought, 
even  for  the  meridian  of  New  South  Wales. 
It  is  Star-chamber  out  Star-chamberized : 
legislature  and  judicature  confounded  and 
lodged  together,  both  in  one  and  the  same 
hand. 

Is  it  true,  then,  that  even  such  a  court — 
It  court  thus  arbitrary  —  might  have  been 
created,  and  that  without  any  powers  from 
Parliament  ?  If  bo,  then  (as  far  at  least  as 
•c  misdemeanours*'  are  concerned,)  there  was 
no  need  of  Parliament,  for  the  establishment 
of  the  leu  arbitrary  sort  of  court,  therein  es- 
tablished and  described:  —  a  court  composed 

of  "  the  judge-advocate together 

with  six  officers  of  his  Majesty's  forces  by  sea 
or  land;"  the  governor  not  sitting  among 
them  indeed ;  though,  being  the  person  to 
**  convene"  the  court,  he  possesses  (as  it  was 
evidently  intended  he  should  pouess)  the 
power  of  choosing,  on  each  occasion,  such 
members  for  it,  as,  on  that  occasion,  he  thinks, 
himself  most  sure  of.  The  conclusion  is  then 
—  that  in  spite  of  aU  suppositions,  whatever 
ordinances  he  enacts  and  executes,  are  on  a 
double  ground  illegal :  first,  because  there  is 
no  law  for  enacting  them ;  and  again,  because 
there  is  no  law  for  executing  them. 

So  much  for  law.  In /act,  in  what  set  of 
esses  the  governor  makes  use  of  this  court, 
and  in  w^t  cases  he  does  without  it,  or 
whether  any  precise  line  is  drawn  between 
them,  is  more  than  on  tiie  foce  of  the  docu- 
ments (I  mean  the  judge-advocate's  printed 
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journal)  I  should  expect  to  be  aUe  to  pro- 
nounce. As  for  as  I  have  yet  seen,  I  should 
suppose  no  certun  line :  but,  in  each  indi- 
vidual case,  if  it  seems  of  importance  enough, 
the  court  is  convened :  if  not,  whatever  be 
the  offence  —  English  made,  or  colony  made 
— the  governor  does  what  be  pleases  with  it, 
without  troubling  anybody  else,  unless  it  be 
the  man  who  is  to  give  the  lashes,  or  to  "  puU 
the  houee  dmrn,*^  &c  as  the  case  may  be. 


SECTION  VIII. 

nNO's  LAW-8BEVANT8  NOT  INFALUBLS. 

But,  (says  somebody)  do  you  consider.  Sir, 
by  what  authority  all  these  acu,  thus  charged 
by  you  with  illegality,  were  done  ?  It  is  not 
the  minister  alone,  andAis  subordinates,  that 
are  implicated.  This  is  not  mere  treasury 
business.  The  acts  have  not  only  the  king*B 
name  and  signature  to  them,  but  the  sanction 
Of  the  whole  amndlhoard,  with  the  opinions 
of  this  and  that  and  t'other  great  dignitary  of 
the  law  included  in  it. 

My  answer  is — aU  this  makes  little  differ- 
ence. It  goes  no  ftrther  than  to  show,  that, 
as  for  a  certainty  a  surprise  was  put  upon 
parliament,  so  probably  enough  a  surprise 
was  also  put  upon  the  council-board :  upon 
the  council-board,  including  the  legal  learn- 
ing and  legal  authority  belonging  to  it.  On 
putting  the  dry  question  of  law — "  Has  not 
the  crown,  without  special  powers  from  par- 
liament, powers  to  organize  a  constitution  for 
a  new  colony  ?**  the  answer,  judging  from 
the  supposed  precedents  of  the  American 
colonies,  may,  not  very  improbably,  have  been 
in  the  affirmative :  >-  especially  if  given  on 
slight  consideration,  as  it  naturally  enough 
might  be,  in  a  case  where  no  opposition  was 
apprehended. 

But,  surprise  or  no  surprise,  God  be  thank- 
ed, it  u  not  in  the  power  of  the  king's 
counsellorsf  to  inflict  upon  a  single  Briton 
an  atom  of  punishment  of  their  own  creation, 
much  less  to  inflict  illegal  punishment  upon 
Britons  by  thousands,  and  to  make  ex  poet 
facto  penal  laws  by  dozens,  in  repugnancy  to 
so  many  laws  of  parliament,  including  Mag- 
na Charta  and  the  Bill  of  Rights.  Let  the . 
sanctions  lent  to  the  measures  be  what  they 
may — by  whatever  pretences — and  from 
whatever  names  obtained — wholesale  oppres- 
sion was  the  object  of  it,  wholesale  oppression 
has  been  the  result. 


•  Collins,  II. 

+  I  mean  legal  power,  and  under  the  constitu- 
tion, while  it  stands:  If  indeed  it  falls,  and  des- 
potism rises  in  the  place  of  it,  then  indeed  such 
power  as  that  in  question  exisU  at  any  time, 
without  difficulty :  and  i  converto,  if  such  power 
exists,  the  constitution  is  atan  end,  and  despotism 
stands  in  the  place  of  it 
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A  PLEA  FOR  THE  CONSTITUTION. 


[Sect.  IX. 


What  d!Ms  H>pttr  in  point  of  £M;t,  and 
from  rery  high  authority,  is — that  in  matters 
of  colonial  legislation,  there  has  been  a  time, 
and  even  sinoe  the  accession  of  his  present 
Majesty — ^when  his  Miyesty's  law-advisers  in 
this  behalf  have  not  been  altogether  masters 
of  this  part  of  their  business :  so  at  least,  in 
the  oourt  of  JBn^'s  Bench,  in  the  famous 
Granada  case — the  great  and  only  adjudged 
case  since  the  foundation  of  the  first  colony, 
that  has  any  bearing  upon  this  point — {Lord 
Monoid  being  spokesman) — was  the  opi- 
nion of  the  judges.*  <*  The  inattention  of 
the  kmg*i  servants"  (speaking  of  his  Miyesty's 
law-servants)  u  the  circumstance  to  which, 
as  the  sole  cause,  the  ^Uopute  then  on  the 
carpet  b  ascribed  by  that  discerning  judge. 
The  power  of  legislation,  as  exercised  in  that 
colony,  in  the  way  of  taxation,  on  the  20th 
of  July  1764,  by  the  king  alone,  without  the 
concurrence  of  any  other  authority  —  either 
that  of  parliament  here,  or  that  of  an  assem- 
bly of  die  colony  there — exercised  on  the 

ground  of  its  behig  a  conqobbed  colony 

is  there  supposed,  though  but  arguendo,  to 
have  been  in  itself  indisputable.  But,  before 
that  day,  to  wit,  on  the  7th  October  1763, 
these  las  Majesty's  careless  servants,  not 
knowing,  or  not  minding  what  they  were 
about,  had  so  managed  as  to  divest  him  of 
it:  and  it  was  after  having  so  done,  that,  for- 
getting what  they  had  done,  they  picked  it 
up  again,  and  in  the  name  of  their  royal  mas- 
ters exercised  it  as  above :  "  inverting,"  says 
Lord  Mansfield,  *'  the  order  in  which  the  in- 
struments  should  have  passed,  and  been  no- 
torionabf  pubUdked^  the  last  act"  was,  under 
their  management,  <'  contradictory  to,  and  in 
violation  of  the  first:"  and  this  is  the  "  in^ 
attention"  spoken  o£  Here,  then,  was  an 
occasion  on  which,  according  to  Lord  Mans- 
field and  the  rest  of  the  judges  in  the  King's 
Bench,  his  Majesty's  kw-servants  did  not 
know  what  they  were  about :  and  this  occa- 
sion was — the  same  as  that  now  m  question 
—that  of  the  making  or  mending  a  consti- 
tution for  a  colony.  This  was  in  1763  and^ 
1764:  and,  forasmuch  as  a  mistake  of  this 
sort  was  actually  made,  and  by  his  Majesty's 
law-advisers,  I  think  I  may  venture,  firom  the 
demonstrated  error  of  that  prior  time,  to  in- 
fer the  possibility  of  an  error  on  the  like  sub- 
ject, on  the  part  of  the  same  description  of 
persons,  in  1786  and  1787.  The  arguments 
ab  auctoritate  and  ab  i$nposmbUi  being  thus 
deared  away,  the  other  arguments  may  with- 
out much  rashness  be  trusted  to  their  own 
strength. 

•  Campbell,  v.  Hall,  Cowper^s  Reports  1783. 


SECTION  IX. 

NULLITY  OF  NSW  SOUTH  WALES  LBOiaLA- 
TION,  PROVED  ET  THE  QBANADA  CASE. 

If  any  addition  could  be  wanting,  to  the  proof 
already  given,  of  the  illegality  df  the  legida- 
tive  power  exercised  by  the  sole  authority  of 
the  crown  in  this  colony,  it  might  be  drawn, 
and  with  full  assurance,  firom  this  Granada 


From  the  whole  tenor  of  the  argument  of 
the  court,  as  delivered  l^  Lord  Man^fidd, 
and  taken  in  short-hand  by  the  reporter  in 
that  case,  two  propositions  may  be  deduced 
with  foil  assurance : — 

1.  That  in  no  case  had  any  jtu/icui/  dectsum 
been  given,  down  to  that  time  (1774,)  re- 
cognizing the  right  of  the  croMW  to  legulate, 
wUhomt  parliament,  over  an  English  colony, 
howsoever  acquired,  ^whether  6y  conquest, 
as  Granada  was,  or  vnthont  conquest:)  that 
therefore,  as  to  every  point  not  necessarily 
comprised  in  the  dedsum  given  in  that  Gra- 
nada case,  the  question,  so  for  as  concerns 
judicial  decision,  in  contradistinction  to  extra- 
judicial opinion,  remained  open  to  that  day; 
and  firom  thence,  it  nuiy  be  added,  to  the  pre- 
sent. The  above-mentioned  decision  in  the 
St.  Alban's  case  —  the  decision  disaffirming 
the  king's  right  to  legislate  over  Englishmen 
without  parliament — has  therefore  nothing 
to  contradict  it. 

2.  That,  although  bv  that  aigument,  m  the 
case  of  the  foreign  inhabitants  of  a  ooontiy 
acquired  by  eomjuest,  the  right  in  questaon  u 
qgSrwud:  yet,  in  that  same  argument,  in  the 
case  of  a  colony  Mquired  in  any  other  way 
than  by  conquest,  it  is  expressly  ditt^firmed: 
and  in  particulsr,  it  is  disaffirmed  in  the  ease 
of  all  the  several  other  colonies  at  that  tine 
in  existence. 

3.  On  one  condition  indeed,  it  is,  in  the 
non-judidal  opinion  relied  on  by  that  same 
argument,  in  a  certain  way,  affirmed :  and  the 
condition  is — that,  as  in  those  other  colonies, 
a  share  be  taken  by  an  ossmfti^  of  the  colony 
in  the  exerdse  of  the  right.  But,  by  the 
affirmance  of  the  right,  restrained  as  it  is  by 
this  condition,  the  case  of  Mr.  Pitt,  in  Ue 
exercise  of  it,  will  not  be  bettered.  For,  of 
ainr  legislative  aesembUg  in  the  penal  colony  of 
Ifew  South  Wales,  there  has  never  be«i  so 
much  as  a  shadow. 

Nor,  even  tibus,  is  the  affirmance  given  to 
the  rig^t  a  distinct  and  positive  one.  It  ia 
only  not  disaffirmed,  beouse  not  disputed ; 
both  parties  ^the  crown  and  the  local  assem- 
bly) being  ahke  engaged  by  their  re^Mcttve 
views  and  interests  to  assume  it.  These  pro- 
positions, being  of  such  importance,  may  seem 
to  have  a  claim  to  very  specific  proof:  sodi 
proof  shall  not  be  wanting. 

Of  aU  these  propositiona  proof  will  be  af- 
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forded  at  the  nune  time,  by  the  two  only  in- 
thorities  stated  as  having  any  bearing  upon 
the  case.    These  are  — 

1.  A  dictum  in  1606  by  Lord  Coke,  Chief- 
Jostioe,  in  his  report  of  the  ftmous  case  called 
Cabnn*8  com  :  the  case  in  which,  on  the  ac- 
eession  of  James  the  First,  a  right  on  tiie 
part  of  Scotchmen  to  certain  privileges  of 
EngUthmant  was  claimed  and  allowed.  2.  A 
ntm^judicial  opinion,  given  in  1702  by  two 
practising  lawyers — one  of  them  at  least  at 
that  time  a  servant  of  the  crown — Sir  PhiUp 
Yorke  (afterwards  Earl  of  Hardwicke)  and 
Sir  Clement  Wearg,  on  a  question  relative  to 
the  right  of  the  crown  to  tax  Jamaica :  an 
opinion  which,  so  fiur  as  it  went  to  the  affirm- 
ance of  the  right,  in  the  case  of  a  colony  ob- 
tained by  conquett,  appears  to  have  had  for 
its  ground,  and  only  ground,  that  same  ante- 
eolonial  dictum  thrown  out  in  Calvin's  case. 

As  to  what  is  said  in  Calvin's  case,  not 
applying  (if  to  any  colony)  to  any  other  than 
a  colony  acquired  by  conquest  (such  as  New 
South  Wales,  most  certainly,  is  not,}  to  scru- 
tinize into  it  is  a  task  that  may  here  be  spared. 

The  proposition  is  a  mere  dictum :  coUa^ 
teral,  and  not  even  very  perceptibly  relevant, 
to  the  case  in  hand,  the  wonls  of  it,  when 
extracted  and  wiped  dean,  as  it  has  been  very 
carefully  by  Lord  Mansfield,  from  the  por- 
tentous mass  of  absurdity  and  atrocity  with 
which  he  found  it  entangled,*  are  as  follows : 
—  "  If  a  king  comes  to  a  kingdom  by  con^ 
queet,  he  may  diange  and  alter  the  laws  of  that 
kingdom :  but  if  he  comes  to  it  by  title  and  I 
Tof  j  descent^  he  cannot  change  tiie  laws  of 
himself,  without  the  consent  of  parliament." 

Of  the  opinion  given  by  Torke  and  Wearg, 
the  account  given  by  Lord  Mansfield  is  in 
these  words :  — 

'*  In  the  year  1722,  the  assembly  of  Jauuitca 
being  refitu^ory,  it  was  referred  to  Sir  I%ilip 
Torke  and  Sir  Clement  Wearg,  to  know  what 
could  be  done,  if  the  assembly  should  obsti- 
nately continue  to  withhold  all  the  usual  sup- 
plies. They  reported  thus : .-  *  If  Jamaica 
was  still  to  be  considered  as  a  conquered  idand, 
the  king  had  a  right  to  levy  taxes  on  the  in- 
habitants :  but  if  it  vras  to  be  considered  in 
the  name  Ught  as  the  other  colonies,  no  tax 
oould  be  imposed  on  the  inhabitants,  but  by 
an  a$$embfy  of  the  ieland,  or  by  an  act  ofpar- 
Uament.* 

**  They  considered  the  distinction  in  law 


•  Pronouncing  the  laws  of  every  infidel  (i.  e. 
non-christian)  country  void  in  the  lump,  and  so 
forth:  Turkey,  Hindostan,  and  China,  for  ex- 
ample.  Whenever  the  khan  of  the  Tartars 
sounded  hit  trumpet  after  eating  his  dinner,  it 
was  to  allow  other  princes  to  eat  thdis.  When 
this  christian  barbuian  thus  sounded  his  trum- 
pet, it  was  to  prohibit  other  noten  totes  from  eaU 
ing  their  dinnert:  at  least  from  eating  them  in 
peace  and  quietness.  AU  infideb  (he  says)  are 
perpetual  enemies. 


as  dear,  and  an  indisputable  consequenee  of 
the  island's  being  in  the  one  state  ot  the 
other." 

'« In  Me  one  sUte,"  says  Lord  Mansfield, 
'*  or  <Ae  other."  Neither  did  he,  therefore, 
any  more  than  those  whose  opinions  he  was 
adopting,  know  of  any  third  state.  They  re- 
cognixed  not  any  such  state,  as  that  of  a  co- 
lony acquired  otherwise  than  by  conquest,  and 
yet  capable  of  being  legialated  upon  by  the 
crown  alone — by  the  crown,  without  any  fiir- 
ther  sanction,  either  that  of  a  local  assembly, 
or  that  of  the  supreme  legislative  body  in  the 
mother  country — without  any  check  at  all 
upon  absolute  autocratic  power— without 
the  necessity  of  any  consent,  either  on  the 
part  of  an^  special  deputies  from  that  parti- 
cular division  of  his  Ifojesty's  subjects,  or  on 
the  part  of  the  representatives  of  the  whole. 
In  the  case  which  drew  this  aigument  from 
Lord  Blansfield,  the  point  he  was  bound  to 
determine,  and  which  he  accordingly  did  de- 
termine, was— that,  as  matters  stoodt  tiie  power 
of  taxation,  as  exercised  by  the  crown  in 
Granada,  was  aof  legal.  Another  point  which, 
being  at  liberty  to  speak  to  it  or  not,  he  thought 
fit  to  speak  to  was,  that  tf  matters  had  bee* 
otherwise,  such  power  would  have  been  legal. 
If,  in  humble  imitation  of  sudi  high  and  sin- 
cerely respected  authority,  and  in  precisely 
the  same  view,  viz.  that  of  seeing  important 
constitutional  questions  settled  on  the  broad- 
est and  most  soUd  grounds,  it  may  be  allowable 
for  an  obscure  ex-lawyer,  on  this  same  ground, 
to  travel,  as  the  phrase  is,  a  little  wag  out  of  the 
record,  I  will  venture  to  state  it  as  a  question, 
which,  notwithstanding  the  opinion  so  dis- 
tinctly given  by  that  great  lawyer  in  the  af- 
firmative,  remains  stiU  quite  o^,  whetiier, 
even  in  tiie  case  of  conquest,  in  any  colony 
acquired  since  the  Revolution,  TVinidad  for 
example,  the  right  of  the  VAd^  to  legislate 
without  parliament — I  mean,  without  express 
authority  from  parliament — would,  in  case  of 
dispute,  be  found  maintainable  in  law  ? 

Over  Englishmen,  it  stands  expressly  ne- 
gatived (as  already  mentioned)  by  Magna 
Charta,  and  by  the  interpretation  put  upon 
that  statute,  by  the  judicial  dedsion  given  in 
the  St  AUhoCs  case. 

Oyer  foreigners,  inhabitants  found  existing 
in  a  colony  acquired  by  conquest,  it  would 
(I  am  mudi  inclined  to  think)  be  regarded 
as  negatived,  as  well  as  over  Englishmen,  by 
the  two  connected  constitutional  prindples, 
recognised  in  the  4th  and  5th  artides  of  the 
BiU  of  Rights :  viz.  that  ndther  tn  acta  nor 
in  potentia,  shall  a  king  of  England  have,  as 
such,  without  the  express  allowance  of  par- 
liament, either  a  separate  army  of  his  own, 
or  a  separate  purse.  And  in  this  light,  it 
appears  from  Edmund  Burhe,^  that  the  Bill 


+  Speech  upon  American  taxation,  19th April 
1774 ;  3d  ediuw,  1776,  p.  64. 
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of  Rights  was  most  publicly  (viz.  in  the 
House  of  Commons)  and  constantly,  and,  for 
anything  that  appears,  without  contradiction, 
considered  by  George  GrenviUe,  himself  a 
lawyer — (according  to  Burke,  even  too  much 
of  a  lawyer) — ^before  he  was  a  minister,  and 
this  not  on  the  ground  of  poluy  merely,  but 
of  actual  law. 

Be  this  as  it  may,  what  is  certain  is — that 
the  question  is  still  open,  notwithstanding 
the  decision  in  the  Oranada  case ;  because 
in  that  case,  though  an  opinion  was  given, 
affirming  the  right  of  the  crown  to  le^sUte 
in  case  of  conquest,  that  opinion  was  not  ne* 
cessary  to  the  decision  then  pronounced. 

How  much  better  for  this  country,  as  well 
as  so  many  other  countries,  would  it  have 
been,  if  instead  of  fishing  for  drops  of  sense 
out  (^  the  extrajudicial  ravings  of  Lord  Coke, 
men  of  law  had  attended,  on  the  one  hand, 
to  the  direct  decision  of  the  judicial  autho- 
rity, as  reported,  in  sober  though  very  ener- 
getic language,  by  the  tame  Ood  of  their 
idolatry,  in  the  St.  Alban's  case ;  on  the  other 
hand,  to  that  of  the  legislative  authority,  as 
displaying  itself  in  the  Bill  ofRighU!  If 
they  had,  nothing  in  the  way  of  legislation 
would,  irom  first  to  last,  have  been  done  in 
Englidi- America,  but  hy  parliament,  or  with 
express  authority  from  parliament.  It  would 
not  then  have  been  so  much  as  dreamt  of, 
that  it  was  in  the  power  of  the  king,  by  con- 
federating with  a  part  of  his  subjects,  with- 
drawing themielves  for  this  purpose  to  a 
vacant  territory  remote  from  the  eye  of  par- 
liament— that  it  was  in  the  power  of  his  law- 
servants,  by  any  such  management,  to  oust 
parliament  of  its  rights :  I  mean  its  exclusive 
right  of  legislation,  as  established  in  the  St. 
Alban's  case.  ■>  Dissension  would  then  have 
been  nipped  in  the  bud ;  and  the  American 
war,  with  all  its  miseries,  and  all  its  waste  of 
blood  and  treasure  on  all  sides,  would  have 
been  saved. 

Unfortunately,  in  the  St.  Alban's  case,  the 
scene  not  lying  in  America,  nor  any  thought 
being  entertained  by  anybody  about  America, 
no  such  word  as  America  is  to  be  found.  Of 
coknUs,  as  little :  for  at  that  time  scarce  had 
any  such  idea  as  that  of  coUmizatifm  ever  pre- 
sented itself  to  any  English  mind.  And  thus 
it  happened,  that  when  America  came  to  be 
the  order  of  the  day  with  lawyers,  nothing 
appeared  in  their  common-place  books,  to 
guide  them  to  that  case. 
•  What  is  curious  enough,  is — that  in  the 
very  first  instance  of  a  grant  of  land  made  by 
a  charter  from  the  crown  of  England  to  in- 
tended settiers  in  America,  these  portions  of 
American  gnmnd  were  declared  to  be  put 
upon  the  same  footing  in  point  of  law,  as  if 
contained  within  a  spot  of  EnoUsh  ground; 
— the  manor  of  East  Greenwich,*  And  with 


All  the  lands  within  the  predncts  of  the 


the  St.  Alban's  case,  then  comparatively  a 
recent  one,  before  their  eyes —  with  this  case, 
one  of  the  most  prominent  cases,  in  the  most 
prominent  of  all  law  books,  frill  in  their  teeth, 
were  these  crown-lawyers  audacious  enough 
to  make  their  king  grant,  to  these  inhain- 
tants  of  East  Greenwich,  prirUeges  which 
had  already  been  declared  illegal,  not  four- 
teen years  before,  when  granted  to  the  inluu 
bitants  of  St,  Alban'a.  But  the  grant  was 
of  the  number  of  those  exertions  of  preroga- 
tive, which  were  not  expected  to  oome  before 
an  English  court  of  justice,  any  more  than 
they  were  intended  fr>r  the  eye  of  parliament. 
Parliament,  never  for  two  days  together  sure 
of  its  own  existence,  had  too  much  of  its  own 
and  the  whole  nation's  business  upon  its 
hands,  to  be  inquisitive  about  a  handfid  of 
obscure  adventurers,  who,  turning  their  backs 
upon  their  country,  betook  themselves  to 
other  laws.f 

All  this,  except  what  concerns  the  want 
of  power,  on  the  part  of  the  servants  of  the 
crown  here  in  England,  to  legislate  over  Eng- 
lishmen in  New  South  Wales,  and  without 
any  of  those  limitations,  without  which,  or 
some  of  them,  no  such  power  had  ever  been 
exercised  by  any  servant  of  the  crown  of 
England  anywhere  else,  is,  as  I  have  already 
observed  and  acknowledged,  a  mere  work  of 
supererogation,  with  reference  to  New  South 
Wales.  But  there  are  other  places,  with  re- 
ference to  which  it  may  be  not  altogether  so 
immaterial :  — say  Trinidad  for  example. 

Mischievous  as  the  effect  of  these  ques- 
tions might  be,  if  ill-timed,  I  start  them  with- 
out any  sort  of  scruple.     Parliament  being 
now  sitting,  the  tendency  as  well  as  the  ob-  - 
ject  of  them  is,  not  to  create  confriston,  but 


colonies  (viz.  between  84  and  46  denees  of  lati. 
tude)  were  on  petition  to  be  granted  oy  the  king,* 
*'  to  be  holden  of  the  king,  as  of  his  manor  of 
East  Greenwich,  in  Kenti  m  free  and  commoo 
80ccageonly,ananotincapite.**  Liik2,  Remarks 
on  the  Acts  reUiting  to  the  Colonies,  p.  94. 

i-  Another  example  may  help  to  show  the  foree 
and  virtue  of  such  exercues  of  regal  power,  in 
the  character  of  pr^ce^M^.  Onthe23dofMaidi 
1609,  about  three  years  after  the  firrt  charter,  a 
second  ii  granted  to  the  same  company,  with  ad- 
ditional powers.  Among  these  is  a  power  to  any 
two  of  toe  council  of  the  company  resident  in 
Endand,  to  tend  out  of  England — to  lend  out 
to  their  colony — *'  there  to  be  proceeded  against 
and  punishecL  as  the  governor,  deputy,  or  coun- 
cil there  shall  think  meet** — any  perions  who, 
after  engaging  in  the  service  of  tne  oompAny, 
and  havmg  received  eamesumoney,  shaU  cither 
have  refused  to  go  out  thither,  or  luive  retuined 
from  thence.' 

What  cared  these  men  G  mean  the  cvownJaw. 
yers  who  drew  this  charter)  about  the  St.  AUmoCs 
case,  and  the  court  of  judicature  that  decided  it? 
As  little  as  about  Magna  Chdrta  which  it  ex- 
pounded :  as  little  as  their  successors,  who  drew 
tbe  New  Sonth  Waiet  Act  for  Mr.  Pitt. 

a  Lind.  Part  II.  §  1,  p.  IOOl 
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to  prevent  it.  How  desirable,  on  every  ac- 
count, tliat  rights  of  such  importance  should 
be  fixed  at  once  upon  the  rock  of  legislation, 
instead  of  being  left  to  totter  upon  the  quick- 
sands of  expected  judicature,  waiting  for  "  the 
competition  of  opposite  analogies  !"*  Can  it 
be  worth  while  to  leave  so  much  property 
a  prey  to  insecurity — so  many  confident  ex- 
pectations  a  prey  to  disappointment — for  the 
chance  of  saving  a  little  longer  the  stump  of 
a  rotten  prerogative,  and  perhaps  the  pride  of 
a  few  lawyers? 

But,  all  collateral  questions  dismissed, 
thus,  on  the  ground  of  law,  stands  the  go- 
vernment of  New  South  Wales.  Over  Bri- 
tons or  Irishmen,  in  or  out  of  Great  Britain 
and  Ireland,  the  king,  not  being  himself  pos- 
sessed of  legislative  power,  can  confer  none. 
To  confer  it  on  others — those  others  being 
his  instruments,  placeable  and  displaceable 
by  himself  at  any  time,  is  exactly  the  same 
thing  as  to  possess  and  exercise  it  himself. 

The  displaceable  instruments  of  the  crown 
— the  successive  governors  of  New  South 
Wales — have,  for  these  fourteen  years  past, 
been  exercising  legislative  power  without  any 
authority  from  parliament :  and  either  with- 
out any  authority  at  all  from  anybody,  or  at 
most  without  any  authority  but  from  the 
king :  and  all  along  they  have  been,  as  it  was 
most  fit  they  should  be,  placed  and  displaced 
at  his  Majesty's  pleasure. 

And  among  those,  over  whom  legislative 
power  has  thus  been  exercised,  have  been  in- 
dividuals by  hundreds,  or,  ere  this,  by  thou- 
sands, who,  so  hi  from  subjecting  themselves 
to  this  power  by  their  own  consent,  or  having 
been  subjected  to  it  by  any  consent  on  the 
part  of  their  ancestors,  under  whom  they  were 
bom  and  bred,  have  all  along  been  doing  their 
utmost  to  make  their  escape  out  of  the  reach 
of  it :  and  this  very  absence  of  consent — the 
very  energy  and  notoriety  of  their  repugnance 
— is  among  the  very  grounds  on  which,  in 
the  most  important  case  of  all,  that  of  con- 
fining to  this  land  of  bondage  such  as  are  free 
by  law,  the  power  thus  exercised  over  them 
would,  if  at  all,  be  justified. 

Of  two  things,  one.  Either  there  is  not 
at  this  moment  any  legal  power  of  legisla- 
tion in  New  South  Wales,  or  there  is  not  any 
legal  power  of  legislation  in  Great  Britain — 
Magna  Charta  is  waste  paper.  If,  without 
fresh  support  from  parliament,  the  consti- 
tution of  New  South  Wales  stands,  that  of 
Great  Britain  and  Ireland  is  no  more.  If, 
without  authority  from  parliament,  the  king 
can  legislate  over  Britons  and  Irishmen  in 
New  South  Wales,  so  can  he  in  Great  Bri- 
tain and  Ireland.  If,  without  authority  from 
parliament,  the  king  can  confine  to  that  place 
of  exile  any  such  quondam  bondsmen,  recon- 
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stituted  freemen  by  the  expiration  of  their 
legal  terms  of  bondage,  so  likewise  can  he 
deal  by  freemen  who  never  were  in  bondage. 
If  men  of  either  description  can  be  thus  con- 
fined when  there,  with  equal  right  may  they 
be  sent  there.  The  King  is  absolute :  and, 
instead  of  convening  Lords  and  Commons  to 
Westminster  Hall  to  join  with  him  in  making 
laws,  may  send  them  to  have  laws  made  up- 
on them  in  New  South  Wales. 


SECTION  X. 

govbbnob'b  illegal  ordinances 
exemflipied. 

1.  For  Prevention  of  Famine, 

Thus,  then,  stands  legislation  there  in  point 
of  right.  In  point  oi  fact,  I  have  already 
observed,  there  has  not  been  any  deficiency 
of  it;  or,  if  there  has,  it  has  not  had  the  de- 
ficiency in  point  of  law,  or  any  suspicion  of 
such  deficiency,  for  its  cause.  Ten  classes, 
comprising  the  whole  population  of  the  co- 
lony, have  already  been  brought  to  view: 
half  of  them,  or  thereabouts,  subject  by  law, 
in  one  way  or  other,  to  a  certain  degree  at 
least  (for  aught  appears,)  to  the  governor's 
legislative  power :  the  other  half,  not  thus 
subject  to  it.  No  traces  of  any  such  distinc- 
tion, in  point  of  right,  appear  in  point  of  fact. 
Regardless,  or  (to  embrace  the  more  probable, 
as  well  as  more  candid  supposition)  nitop- 
jnized  of  any  such  distinctions,  he  legislated 
chance-medley  upon  all.  The  terms  of  each 
ordinance  or  mandate  being  general — address- 
ed to  all  alike — no  exception  of  this  or  that 
denomination  of  persons — neither  exception 
nor  specification  (which  is  as  much  as  to  say 
an  exception  of  all  denominations  not  speci- 
fied)— obedience  appears  to  have  been  ex- 
pected and  exacted  from  all  alike.  De  jure, 
a  limited  monarch  (though  most  strangely 
limited)  —  de  facto,  he  was  an  absolute  one : 
as,  indeed,  in  the  situation  in  which  he,  and 
everybody  under  him,  had  been  so  unneces- 
sarily placed,  it  was  sometimes  at  least,  if 
not  always,  necessary  that  he  should  be. 

To  satisfy  the  reader  at  one  and  the  same 
view,  that  of  legislation  there  was  little  or 
no  want  in  one  sense,  and  at  the  same  time  a 
most  urgent  and  perpetual  want  in  the  other 
— that  there  vrsa  plenty  of  legislation,  accom- 
panied all  along  by  a  most  urgent  need  of  it 
— here  follows  a  Hst  of  the  d^ef  objects  or 
purposes,  which  the  ordinances  actually  is- 
sued appear  to  have  had  in  view.  To  class  a 
set  of  laws  under  the  very  heads  which  point 
out  the  reasons  of  them — such,  if  not  a  very 
ordinary  mode  of  classification,  is  neither  an 
uninstnictive,  nor  surely  an  unfair  one. 

In  the  journal  of  the  late  judge-advocate 
I  of  the  colony,,  indications  more  or  less  distinct 
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may  be  ft>und,  of  a  set  of  ordiiiaiices,  of  one 
sort  or  other — in  number  between  sixty  and 
seventy — issued  within  a  period  commencing 
with  the  arrival  of  the  first  expedition  on  the 
20th  of  January  1788,  and  ending  with  the 
month  of  September  1796 ;  a  period  of  not 
quite  nine  years. 

Among  the  objects  or  final  causes  of  these 
regulations,  the  following  appear  to  have  been 
the  principal  ones :  — 

1.  Security  against  scarcity  and  famine. 

2.  Securitjr  against  depredation^  and  other 

mischief  from  wiUiin. 

3.  Security  against  mischieft  from  without, 

viz.  against  injuries  from  the  native  sa^ 
vages, 

4.  Security  against  accidents  by  fire, 

5.  Prevention  of  drunhen$uss. 

6w  Enforcement  of  attendance  on  divine  wot' 
ship. 

7.  Prevention  of  «m^rah*<»fi — whether  on  the 
part  of  non-expirees — of  expirees — or 
both  together  without  distinction. 

These  objects — were  they  of  no  moment? 
The  mischiefs  thus  guarded  against— wasthere 
anything  sin^^ular  or  unexampled  in  them  ? — 
anything  which,  to  a  man  of  ordinary  fore- 
cast, legislating  in  England  could  be  expected 
to  be  invisible  ? 

Without  entering  into  particular  examina^ 
tions,  thus  much  may  be  averred  in  general 
terms  without  error — that  among  these  or- 
dinances are  many  either  altogetiier  indis- 
pensable, or  indisputably  useful:  spoJdng  all 
along  of  such  as,  being  introductory  <^  new 
law,  adapted  to  the  particular  exigencies  of 
the  spot,  became  creative  of  so  many  cor- 
respondent offences^  such  as  would  not  be 
*'  misdemeanowrs  or  felonies^  treasons  or  mis. 
prision  thereof"  if  committed  in  "  this  realm;*** 
to  use  the  words  employed  by  the  act,  in  the 
description  of  the  only  offences,  which  the 
only  court  of  justice  legalized  by  it,  received 
authority  from  it  to  punish. 

In  every  instance,  the  stronger  the  neces- 
sity of  each  illegal  ordinance,  the  clearer  the 
innocence  of  the  local  lawgiver,  if  not  in  a 
legal  point  of  view,  at  least  in  every  other : 
but  the  more  dear  his  innocence,  the  more 
flagrant  the  guilt  of  those  who,  sitting  in  the 
bosom  of  security,  sent  him  out  thus  to  le- 
gishte  with  a  halter  about  his  neck,  and 
without  legal  powers  1  Guilty,  if  in  their 
dreams  they  thus  exposed  him:  how  mudb 
more  so  if  awake ! 

From  the  sort  of  account  given  of  these 
several  ordinances  by  the  judge-advocate  (an 
account  which  had  no  sudi  scrutiny  as  tois 
for  its  object,)  to  speak  with  decision,  and 
at  the  same  time  wiUi  correctness,  as  to  the 

*  In  whatever  sense  the  word  this  realm  be 
undeiBtood.    Vide  supra,  p.  264.  I 


legality  of  the  ordinance,  is  not  in  every 
instance  possible.  In  many,  perhaps  most 
instances,  one  and  the  same  ordinance  will 
have  been  in  part  illegal,  in  part  legal:  legal, 
in  so  fiu*  as  it  bears  upon  the  fiumlties,  active 
or  even  passive,  of  persons  belonging  to  the 
dasses  above  distinguished  as  legally  sub- 
jected to  the  authority  of  the  governor ;  ille- 
gal, in  as  far  as  it  bean  in  like  manner  upon 
persons  not  so  subjected. 

For  showing,  by  the  tenor  of  the  ordin- 
ances themselves,  the  urgency  of  the  demand 
for  legal  authority  fi»r  tibe  issuing  of  them, 
and  thenee  the  guilt  of  those  by  whom  it  was 
leffc  unsupplied,  I  sdect,  out  of  the  above 
seven  cases,  the  three  most  prominent  ones : 
famine^  drunhenness,  and  escape. 

The  absence^  coupled  with  the  need^  of  any 
of  the  powers  of  government — this  combi^ 
nation,  as  £ir  as  it  extends,  is  anarchf.  Fa- 
mine and  anarchy  are  the  grand  intestine 
foes,  which  all  infant  settlements  have  to 
struggle  with.  Each  leads  on  and  exaspe- 
rates the  other.  From  one  or  other,  or  both, 
many  expeditions  of  this  sort  have  suffered 
more  or  less  severely:  some  have  perished 
altogether.  Such  has  been  the  case  where 
the  spot  has  been  comparativdy  at  next  door 
to  the  source  of  power  and  supply:  in  Ame- 
rica for  example,  at  scarce  a  quarter  oT  the 
distance.  To  any  considerate  eye,  how  roudi 
more  repulsive  the  danger  in  JVew  Somik 
Wales! 

This  double  source  of  destruction  omgkt  to 
have  been  foreseen ;  and  with  an  ordinary  de- 
gree of  intelligence  and  attention  woM  have 
been  foreseen :  and  being  foreseen,  should  of 
itself  have  been  suflBdent  to  prevent  the  es- 
tablishment— if  not  of  oi^  colony — at  least 
of  any  colony  so  composed.  In  a  country 
so  situated  and  circumstanced -I- of  itself 
yidding  nothing  in  the  way  of  sustenance, 
and  at  that  unexampled  dutanoe  from  the 
nearest  country  that  yidded  anything  —  H 
was  in  the  very  nature  of  the  enterprise,  to 
deliver  up  the  persons  sent  upon  it,  to  the 
scourge  ^famine :  it  was  in  the  very  nature 
of  the  enterprise,  to  give  birth  to  enormooa 
exertions,  in  the  way  of  national  expenMe^  in 
the  view  of  protecting  them  against  the  a^ 
fliction :  it  was  in  the  very  nature  of  the  en- 
terprise, that  sudi  exertions  should  be  more 
or  less  ineffectual.  Such  was  the  tendency  of 
it — such  was  iheevent :  many  sunk  under  the 
pressure :  the  remainder,  for  months  together, 
stood  between  life  and  death.  Death  must 
evidently  have  been  the  general  lot,  had  it 
not  been  for  the  exerdse  of  those  powers,  of 
which  the  founders  of  the  establishment  here 
at  home  had  left  it  destitute. 

Such  negligence,  to  give  it  the  gentlest 
name,  being  too  flagitious  to  be  suspected, 
was  not  in  that  Ukima  ThuU  followed  with 
those  consequences,  of  which  it  might  have 
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been  productive,  in  a  utuation  commimicating 
more  freely  with  the  centre  of  information. 
Against  anarchy,  a  battalion  of  well-armed 
soldiers,  to  keep  in  order  a  band  of  unarmed 
convicts — such  a  remedy,  expensive  as  it  is, 
must  be  allowed  to  be  a  strong  one :  conti- 
nual as  the  apprehensions  are,  that  it  will 
not  be  strong  enough. 

ExAKFLBS  of  Ordinances,  having  for  their  ob- 
ject security  against  Scarcity  and  Famaie. 

1.  P^e  23,  March  1788.  *'  Much  damage 
....  by  hogs  —  ....  Orders  given  .... 
any  hag  caught  trespassing,  to  be  HUed  by  the 
person  who  actusJly  received  any  damage 
from  it." 

2.  Page  28,  Mag  1788 — "  The  governor 
....  directed  every  person  in  the  settlement 
to  make  a  return  of  what  Kve^stock  was  in 
his  possession  —  *' 

3.  Page  9^,  March  1790 *'  It  being  found 

that  great  quantities  of  stock  were  killed,  an 
order  was  immediately  given,  to  prevent  the 

jfarther  destmction  of  an  article  so  essential 
in  our  present  situation." 

4.  Page  101,  S7th  March  1790.  ~  "  Da- 
mage  was  received  from  the  little  stodc  which 
remained  alive :  the  owners  not  having  where- 
withal to  feed  them,  were  obliged  to  turn 
them  looee  to  browse  ....  It  was  however 
ordered,  that  the  etack  should  be  kept  tip 
during  the  night,  and  every  damage  that  could 
be  proved  to  have  been  received  during  that 
time  was  to  be  made  good  by  the  owners  — 
....  or  the  animals  . forfeited."  — 

5.  Page  105,  between  the  Sd  and  the  7th  of 
April  1790.  _  <'  All  privaU  boate  were  to 
be  eurrendered  to  the  public  use.'*  This  was 
for  fishing :  a  determination  having  been 
taken  "  to  reduce  still  lower  what  was  already 
too  loV  (the  ration.)  "  In  thie  exigency, 
the  governor  had  thought  it  necessary  to 
assemble  all  the  officers  of  the  settlements- 
civil  and  military  —  to  determine  on  ... . 


penakg  of  wm-legielation,  not  scarcity  only, 
but  fam' 


6.  Page  104,  between  the  dd  and  7th  of 

AprU  1790 *«  The  lieutenant-governor 

....  called  a  council  of  all  the  naved  and  ma- 
rine officers  in  the  settlement,  when  it  was 
unanimously  determined,  that  martial  law 
should  be  proclaimed ;  that  all  private  ttoch, 
poultry  excepted,  should  be  considered  as  the 
property  of  the  state  I" 

Of  the  several  acts  of  disobedience  with 
reference  to  these  respective  ordinances,  how 
many  are  there  that  would  have  been  **  mis- 
demeanours"  if  committed  in  England  ?  — 
Scarce  a  single  one. 

The  ordinances  all  prudent  taid expedient: 
—  upon  the  &ce  of  them,  at  any  rate :  some 
at  least  neceesarg;  necessary  to  a  degree  of 
urgency  to  whi(^  even  conception  cannot 
reach  m  England.    Sanction,  Hit  physical: 


SECTION  XI. 

OOVBEWOE'S  ILLEGAL  0&DIMANCB8 
EXEMPLIFIED. 

2.  For  Prevention  of  Drunkenness. 

Improvidemce  —  Indolence — Helplessness  — . 
all  extensive  as  well  as  intense,  to  a  degree 
scarce  conceivable  in  this  country,  were  the 
prominent  features  of  this  reformation  colony, 
down  to  the  time  when  its  historiographer 
took  his  leave  of  it.*  But  of  all  these  weak- 
nesses,  drunkenness  was  the  principal  and 
perennial  source.f 

Prevention — anything  like  complete  pre*> 
vention — being  out  of  the  questicm,  to  snatch 
from  this  vice  what  could  be  snatched  from 
it  of  its  prey,  would  be  as  important  an  ob^ 
jecc  as  it  was  a  natural  one,  to  a  governor 
legislating  on  that  spot.  But  important  u 
not  strong  enough.  In  this  country,  weljU 
being  only ;  in  that,  even  being  was  attached 
to  it.  Upon  sobriety,  depended  labour :  upon 
kbour,  the  means  of  immediate  subsistence. 
In  that  state  of  things,  to  legidate  i^jiainst 
dhffiA«iiiieif  was  to  legislate  against  famine. 
The  means  chosen  might  be  more  or  leu  ap- 
posite; the  result  more  or  less  successfid. 
But  the  endeavour  was  as  necessary  as  l^ia 
necessary :  and  for  this  endeavour,  the  autho- 
rity obtained  from  parliament  was  as  insuf- 
ficient as  for  all  the  others. 

Here,  as  in  the  case  of  famine,  the  same 
natural  incompatibility  established  between 
the  expedient  and  the  lawful :  to  the  gover- 
nor the  same  distressing  option  between  legal 
duty  and  moral,  supposing  the  difierence  to 
have  been  present  to  his  view. 

Among  the  ordinances  actually  issued  by 
him  on  tiiis  ground,  it  will  be  only  by  acci- 
dent, if  any  one  be  found,  that  was  not  ex- 
pedient :  it  will  be  only  by  accident,  if  any 
one  can  be  found,  that  was  not  illegal.  As 
to  the  test  of  illegality,  it  is  already  given. 
To  apply  it  to  the  several  ordinances,  article 
by  article,  would  to  lawyers  be  unnecessary, 
to  non-lawyers  tedious  beyond  endurance. 

No.  1.  Collins,  L  p.  175 :  28M  August  1791. 
— **  Spirituous  liquors ....  Ordered  that 
none  should  be  landed,  until  a  permit 
had  been  granted  by  the  judge-advocate : 
and  the  provost-marshal,  his  assistants, 
and  two  principals  of  the  watch,  were 
deputed  to  seize  all  spirituous  liquors 
which  might  be  landed." 

No.  2,  p.  300 :  Jufy  1793.  ~  "  Spirituous  li- 
quors.    Notice"  (by  the  lieutenant-go- 


•  Letter  I.  to  Lord  Pdham,  p.  176  to  177. 
fib.  p.  190  to  195. 
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vernor,)  *f  that  any  person  attempting 
to  sell  spirituous  liquors  without  a  li- 
cence, might  rely  on  its  being  seized, 
and  the  house  of  the  offending  parties 
pulled  down." 

No.  3,  p.  449 :  ISth  January  1796 **  The 

go?ernor  forbade  all  persons ....  to  die- 
til  spirituous  liquors ....  on  pain  of  ««cA 
steps  being  taken  for  their  punishment  as 
would  effectual^  prevent  a  repetition  of  so 
dangerous  an  offsnce"  **  In  pursuance 
of  these  directions,"  pursues  the  text, 
'*  several  stills  were  found  and  destroyed,*' 
Rather  more  of  the  mystery  of  despo- 
tism than  of  the  certainty  of  law  in  the 
above  sanctionative  part:  but,  by  the 
practical  comment,  the  mystery  was  un- 
ravelled. 

The  forlndden  practice  is  spoken  of  as 
being  **  in  direct  disobedience  to  his  Ma- 
jesty's commands"  Here  then  we  have  one 
instance  at  least,  in  which  the  name  of  Ma- 
jesty was  pro&ned,  for  the  purpose  of  giving 
an  apparent  sanction  to  these  violations  of 
law,  which  were  found  better  adapted  to  the 
purposes  and  dispositions  of  ministers,  than 
the  legal  authority,  which  might  or  might 
Slot  have  been  obtainable  from  parliament. 

No.  4,  p.  483. — "  Direction  by  the  governor 
....  that  none  of  those  persons  who  had 
obtained  licences  should  presume  to  carry 
on  a  traffic  with  settlers  or  others  who 
might  have  grain  to  dispose  of,  hy  paying 
for  such  grain  in  spirits.**  Then,  m  case 
of  contravention,  comes  the  menace  in 
the  established  mysterious  style;  their 
licences  would  immediately  be  recalled, 
and  such  steps  taken  for  their  punish- 
ment, as  they  might  be  thought  to  deserve." 
Also  that  '*  trading,  to  the  extent  which 
he  found  practised,  was  strictly  forbidden 
to  others,  as  well  as  to  those  who  had 
licenced  pubUc  houses."  Observations, 
in  various  shapes,  present  themselves : 
amongst  others  a  question,  how  a  man 
was  to  know  whether  he  was  safe  or  no 
under  this  law  ?  But  as  to  what  may  ap> 
ply  more  particularly  to  individuals  there, 
this  is  not  a  place  for  observations. 


SECTION  XII. 

EXPIREES  rORCIBLT  DETAINED. 

No.  1.  Collins,  I.  p.  74 :  July  1789.  —  Li- 
berty  of  departure,  and  freedom  from  bond- 
age on  the  spot,  both  refused  to  a  number  of 
expirees  at  the  same  time  s  on  the  ground  that 
no  evidence  of  the  original  oommencement 
and  length  of  their  respective  terms  was  to 
be  found.* 


•  Collins,  L  p.  74:  July  1789.—"  Notwith- 
standing little  more  than  two  years  had  ebpscd 


There  being,  for  anything  that  appeared, 
no  authority  for  treating  them  as  convicts, 
the  legal  consequence  would  have  been,  bf 
England,  and  in  short  under  any  system  of 
of  law  but  that  of  New  South  Wales,  thrt 
they  should  have  been  treated  as  freemen. 
Instead  of  that,  they  were  kept  in  confine- 
ment and  bondage  there,  till  a  time  wfaidi 
might  never  happen. 

The  omission  of  the  papers  in  question  is 
ascribed  by  the  historian,  as  by  a  candid  in- 
terpreter it  naturally  would  be,  to  **  over- 
sight," and  the  oversight  is  spoken  of  as  beiqg 
**  unaccountable.**  What  is  curious  enough  is, 
that  this  omission  is  not  the  only  one  of  the 
same  kind.t  But,  even  though  it  were  the 
only  one,  indications  are  not  altogether  want- 
ing, such  as  might  lead  to  a  suspicion  at  least, 
as  to  the  cause.  In  the  list  of  convicts,  with 
their  respective  terms  and  days  of  sentence, 
given  by  Governor  PhiUip.t  Jioe  persons  are 
named  whose  terms  were  to  expire  in  the 
very  month  in  question,  July  1 789.  Of  these 
there  was  not  one  whose  remaining  penal 
term,  on  the  day  of  his  being  shipped  for 
transportation,  or  at  least  on  ^e  day  of  the 
ship's  sailing,  was  so  long  as  two  yean  and 
three  months ;  nor,  on  the  day  of  his  landing, 
more  than  eighteen  months.  Deducting,  if 
it  be  but  six  months,  for  the  time  requisite 
for  return,  had  these  convicts,  all  of  them, 
had  a  vessel  in  readiness  for  them  to  embark 
in  for  England,  and  embarked  and  airiTed 
accordingly,  so  as  to  have  reached  England 
by  the  end  of  their  respective  terms,  there 
would  have  remained  no  more  than  a  twelve- 
month for  them  to  have  continued,  according 
to  their  respective  sentences,  on  the  spot  to 
which  they  were  conveyed  at  so  heavy  an 
expense.  Is  it  natural,  that  after  remaining 
in  confinement  in  England  for  near  five  years 
out  of  his  seven,  a  man  should  have  been  sent 
out  to  the  antipodes  with  a  view  of  his  not 
being  kept  there  for  more  than  a  twelve- 
month ?    If  not,  then  the  non  inventus,  upon 

since  our  departure  from  England,  several  ooa- 
victs  about  this  time  signified  that  the  respective 
terms  for  which  they  had  been  transported  had 
expired,  and  claimed  to  be  restored  to  the  piivi. 
leges  of  free  men.  Unfortunately,  by  some  im- 
accountable  oversight,  the  papers  necessary  to 
ascertain  these  particulars  baa  been  left  by  die 
masters  of  the  transports  with  their  owners  in 
England,  instead  of  being  biou^t  out  and  de- 
posited in  the  colony ;  and  as,  thus  sitnated,  it 
was  equally  impossible  to  admit  or  to  deny  the 
truth  of  their  assertions,  they  were  told  to  wmk 
till  accounts  could  be  received  from  England; 
and  in  the  meantime,  by  continuing  to  labour  for 
the  public,  they  would  be  entitled  to  share  the 
public  pxovisions  in  the  store.  This  was  by  no 
means  satisfactory;  as  it  appeared  they  exported 
an  assurance  from  the  governor  of  receiving  some 
gratuity,  for  employing  their  future  time  and  la- 
bour for  the  benefit  of  the  setdemenr.** 

t  See  Collins,  II.  22,  131,267,  331. 

^  Voyage,  Appendix,  p.  Iv. 
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tbe  documents  by  which  their  freedom  would 
have  been  estabUshed,  may  not  appear  alto- 
gether 80  unaccountable  as  without  this  com- 
parison of  drcumstances  it  would  naturally 
appear  to  be. 

What  is  certain,  from  Governor  Phillip*8 
list,  is — that  certain  persons,  ^ve  in  number, 
were  in  this  predicament  in  this  same  month. 
What  appears  little  less  so  is,  that  the  per- 
sons  claiming  their  liberty  in  that  same  month 
were  those  same  persons :  **  conscious  in  their 
own  minds  that  the  sentence  of  the  law  had 
been  fulfilled  on  them,*'  are  the  terms  em- 
ployed on  this  occasion,  in  speaking  of  these 
same  persons,  by  their  ever-candid  historian 
and  judge. 

What  they  claimed  on  this  occasion  was, 
in  the  first  instance,  patf,  upon  the  footing 
of  freemen :  what  was  announced  to  them  on 
this  head  was,  that  *'  by  continuing  to  labour 
for  the  public,  they  would  be  entitled  to  share 
the  public  provisions  in  the  store ;"  that  is, 
be  kept  from  starving,  on  condition  of  their 
being  kept  in  bondage* 

Tike  supposition  of  an  intentional  suppres- 
sion anywhere,  u,  it  is  true,  no  more  than  a 
bare  surmise :  a  suspicion,  given  as  nothing 
more,  and  which,  if  unfounded,  may  be  easily 
disproved.  In  the  meantime,  the  probability 
of  it  will  not  be  found  diminished  by  Nos.  6, 
7  8  9  10 

'  No.  2.  Collins,  I.  74.  July  1789 It  was 

on  this  same  occasion,  that  one  of  the  claim- 
ants in  question,  having  in  presence  of  his 
Excellency  "  expressed  himself  disrespect- 
fully of  the  lieutenant-governor,  was . . .  sen- 
tenced to  receive  600  lashes,  and  to  wear 
irons  for  . . .  six  months."  What  the  worels 
thus  punished  were,  does  not  appear:  but 
what  does  appear  beyond  doubt  is  —  that  if 
there  had  been  no  such  violation  of  law  on 
the  one  part,  there  would  have  been  no  such 
violation  of  respect  on  the  other. 

No.  3,  p.  159.  April  1791.  —  Information 
given  by  the  governor  to  the  convicts,  **  that 
none  would  be  permitted  to  quit  the  colony 
who  had  wives  and  children,  incapable  of 
maintaining  themselves,  and  Ukefy  to  become 

•  Quere,  At  what  time^  and  by  what  means^ 
and  by  whom^  were  these  facts  ascertained  at  last, 
for  the  purpose  of  their  insertion  in  the  above- 
mentioned  printed  list.  In  the  printed  voyage, 
the  date  on  the  title-page  is  1789 :  the  date  m  the 
dedication  is  the  26tn  or  November  in  that  year. 
Among  the  materiids  of  which  the  publication  u 
oomposed,  all  the  o^A^r  articles  at  least  were  trans- 
mitted  /^om  New  South  Wales.  If  it  was  from 
New  South  Wales  that  this  document  was  trsns. 
mitted  with  the  rest,  the  time  of  its  being  sent 
from  thence  must  have  been  considerably  ante^ 
rior  to  the  time  in  question.  On  this  supposi- 
tion, they  must  actually  have  been  in  New  South 
Wales,  at  the  very  time  when  ^^  it  was  found  that 
they  were  left  by  (he  masters  of  the  transports 
with  their  ownen  in  England  '*  Collins,  I.  7^. 
Vol.  IV 


burthensome  to  the  settlement,  until  they  had 
found  sufficient  security  for  the  maintenance 
of  such  wives  or  children,  as  long  as  they 
might  continue  after  them."  Considering  the 
latitude  of  the  discretion  assumed  by  some  of 
these  terms,  this  notice  may  be  considered  as 
a  pretty  effectual  embargo  upon  the  whole 
married  part  of  the  community  of  expirees. 

No.  4,  p.  169.  July  1791.  —  Information 
given  by  the  governor  to  the  expirees,  that 
those  who  wisfaud  not  to  become  settlers  in 
New  South  Wales  were  "  to  labour  for  their 
provisions,  stipulating  to  work  for  twelve  or 
eighteen  months  certain ;"  and  that  afterwards, 
on  condition  of  their  entering  into  such  en- 
gagement (is  not  that  the  meaning?)  "  no 
obstacles  would  be  thrown  in  the  way  of  their 
return  to  England;"  but  that,  as  to  **  assist- 
ance" for  any  such  purpose,  nobody  was  to 
expect  it.t  Illegal  detention,  for  twelve  or 
eighteen  months,  nobody  was  to  know  which, 
which  is  called  **  certain ;"  and  this  at  any 
rate  universal: — illegal  bondage,  for  the  same 
uncertain  certainty,  and  equally  universal. 
And  at  the  end  of  this  certainty,  what  was 
to  be  their  iate  ?  As  to  the  means  of  de- 
parture, they  were  to  get  away  if  they  could, 
but  they  were  to  have  no  **  assistance :"  as 
to  their  condition  so  long  as  they  staid  (that 
is,  as  to  the  greater  part  of  them,  so  long  as 
they  lived,)  they  were  to  be  either  bond  or 
free,  as  it  might  happe.i :  nobody  was  to  know 
anything  about  the  matter.  Such  is  legis- 
lation in  the  antipodes :  such  is  legislation  by 
the  servants  of  the  crown :  such  is  legisla- 
tion without  parliament. 

No.  5,  p.  190.  Sd  December  1791 Sailed 

the  Active  and  Albemarle  for  India.  After 
their  departure,  expirees  were  missing.  "  Pre- 
vious to  their  sailing,  the  governor  was  aware 
of  an  intention,  on  the  part  of  the  seamen,  to 
facilitate  such  their  departure.  He  thereupon 
instructed  the  master  to  deliver  any  persons 
whom  he  might  discover  to  be  on  board,  with- 

•f  I  cannot  take  upon  myself  to  affirm  with 
absolute  certainty,  whether  the  sense,  in  which 
the  passage  presented  itself  to  me,  be  in  allparts 
obrrect  lo  keep  clear  ofmisrepresentation,!  here 
transcribe  it  at  full  length — 

^'  The  convicts,  whose  terms  of  transportation 
had  expired,  were  now  collected,  and  by  the  au- 
thority of  tne  governor  informed,  that  such  of 
them  as  wished  to  become  settlers  in  this  coun- 
try  should  receive  every  encouragement;  that 
those  who  did  not,  were  to  labour  for  their  pro- 
visions,  stipulating  to  work  for  twelve  to  eighteen 
months  certain ;  and  that  in  the  way  of  such  as 
preferred  returning  to  England  no  obstacles  would 
be  thrown,  provided  th(^  could  procure  passages 
from  the  masters  of  sucn  ships  as  might  arrive ; 
but  that  they  were  not  to  expect  any  assistance 
on  the  part  of  government  to  that  end.  The  wish 
to  return  to  their  friends  appeared  to  be  the  pre- 
vailing  idea,  a  few  only  giving  in  their  names  as 
settlern,  and  none  engaging  to  work  for  a  certain 
time.*'   Collins,  I.  m. 
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out  pemutnon  to  quit  the  colony,  as  prison- 
en,  to  the  commanding  officer  of  the  first 
British  settlement  they  should  touch  at  in 
India." 

No.  6,  p.  230.  August  1792 **  Such  [ex- 
pirees] as  should  he  desirous  of  returning 
to  England  were  informed,  that  no  obstacle 
would  be  thrown  in  their  way,  they  being" 
(L  e.  all  of  them  being)  "  at  liberty  to  ship 
themselves  on  board  of  such  vessel  as  would 
give  them  a  passage."  Such  was  the  inten- 
tion announced.  What  was  the  intention  at 
that  same  time  entertained  f  The  following 
words  explain  it :  — Now  it  was  that  *<  it  was 
understood  that  a  clause  was  to  be  inserted, 
in  all  future  contracts  for  shipping  for  this 
country,  subjecting  the  masters  to  certain 
penalties,  on  certificates  being  received  of 
their  having,  brought  away  any  convicts  or 
other  persons  fiom  the  settlement  without 
the  governor's  permission :  and,  as  it  was  not 
probable  that  many  of  them  would,  on  their 
return,  refrain  from  the  vices  or  avoid  the 
society  of  those  companions  who  had  been 
the  causes  of  their  transportation  to  this 
country,  not  Many  could  hope  to  obtain  the 
sanction  of  the  governor  for  their  return." — 
Not "  obtain*'  it  ?  Agreed.  But — not  so  much 
as  **  heme"  to  obtain  it  ?  not  even  at  the  very 
time  when  it  was  expressly  promised  to  them  ? 
— a  promise  made  to  ali;  and  this  at  the  very 
time  when  it  was  determined  that,  a  few  only 
excepted,  none  should  ever  receive  the  be- 
nefit of  it! 

No. 7,  p. 268.  \9th February  1792 Inten- 
tion executed.  Howsoever  it  may  have  been 
as  between  the  intention  announced  and  the 
intention  entertained,  between  the  intention 
entertained  and  the  execution  that  ensued 
there  was  no  repugnance.  On  this  day  sailed 
for  Canton  the  Bellona.  Into  this  ship  had 
been  received  six  persons  from  the  settle- 
ment :  two  of  them,  expirees,  by  permission ; 
two  others,  expirees  also,  but  without  permis- 
sion; the  remaining  two,  non-expirees.  Of 
the  four  latter  it  is  stated,  that  they  had  been 
*<  secreted ;"  also  that  they  were  **  discovered," 
'*  the  ship  being  smoked."  That  they  were 
aooordingly  re-luided  at  least,  if  not  other- 
wise punished,  may  pretty  safely  be  concluded, 
though  not  expressly  mentioned. 

Of  the  two  non-^xpirees  it  is  stated,  that 
'*  they  had  not  yet  served  the  JuU  period  of 
their  sentences."  From  this  it  seems  not  un- 
reasonable to  conclude  that  this  full  period 
would  have  arrived  before  their  arrival  in 
Great  Britain.  If  so,  then  neither  by  their 
arrival,  any  more  than  by  their  departure, 
would  they  have  gone  beyond  the  exercise  of 
their  renovated  rights. 

No.  8,  p.  268.  \&th  JPe^ory  1703.-.At 
this  time  the  expectation  "  about  the  danse 
....  in  the  charter  party,  for  preventing  ship- 
masters from  receiving  any  person ....  from 


the  colony,  without  the  express  consent  and 
order  of  the  governor,**  was  found  to  be  rea- 
lized. The  Bellona  came  provided  with  this 
clause.  She  had  sailed  from  England  on  the 
8th  of  August  1792. 

No.  9,  p.  283.  24th  April  1793 Inten- 
tion executed  a  second  time.  Sailed  the  Shah 
Hormuzear  and  Chesterfield.  **  But  few 
convicts  [expirees]  were  allowed  to  quit  the 
colony  in  these  ships."  On  a  subsequent 
occasion,  in  November  1794,  the  number 
received  on  board  the  same  number  of  ships 
(the  Endeavour  and  the  Fancy)  had  been  near 
a  hundred :  whereof  by  permission,  50 ;  with- 
out permission  near  50  more.     lb.  p.  396. 

No.  10,  p.  316.  2d  October  1793.— /»/«. 
tion  executed  a  third  time.  SaUed  the  Bod- 
dingtons  and  Sugar-cane  for  BengaL  **  From 
the  Sugar-cane  were  brought  up  this  day. . . . 
two  expirees :  they  had  got  on  board  without 

permission Punished  with  50  lashes  each, 

and  sent  up  to  Toongabbe." 

In  the  continuation  of  the  history,  no  ex- 
press statements  of  detention  have  been  met 
with.  The  historian  not  being  at  this  time 
present  in  the  colony,  the  precision  exhibited 
in  the  former  volume  no  longer  presents  it- 
self in  the  same  degree.  During  the  latter 
period,  the  conception  which  it  seems  to  be 
the  object  to  present  to  view,  is  rather  the 
removal  of  the  restraint  than  the  continuance 
of  it.  It  is  not,  however,  the  less  percepti- 
ble, that  even  at  this  time  it  was  restraint 
that  constituted  the  general  rule,  and  that 
whatever  instances  of  the  exercise  of  the  op- 
posite liberty  took  place,  were  the  result  of 
so  many  special  permissions,  and  constituted 
but  so  many  exceptions  to,  and  confirmations 
of  the  rule. 

No.  11,  IL  p.  11.  6th  December  1796 

**  Although  they  every  day  saw  that  no  ob- 
stacle was  thrown  in  the  way  of  the  convict 
who  had  got  through  the  period  of  his  trans- 
portation with  credit  and  a  good  character, 
but  that  he  was  suffered  to  depart  with  the 
master  of  any  ship  who  would  receive  him, 
and  a  certificate  given  to  him  of  his  being  a 
free  man,  yet,  &c."  By  this  it  appears  as 
plainly,  that,  among  expirees  themselves, 
there  were  some  to  whom  the  liberty  of  de- 
parture was  refused,  as  it  does  that  there 
were  others  to  whom  it  was  granted. 

No.  12,  lb.  p.  49.  September  1797.  -:  '*  As 
the  masters  were  seldom  refused  permission 
to  ship  such  as  were  firee."  From  this  pas- 
sage it  follows,  that,  at  this  time  likevrise, 
though  there  were  but  few  instances,  yet 
there  were  some,  in  whidi  such  permission 
was  refused. 

No.  13,  lb.  p.  45.  August  1797.  —  Sailed 
the  Britannia  and  the  Ganges.  "  The  com- 
mander of  the  latter  was  permiUed  to  take 
on  board  several  conviets  that  had  beoomt 
free." 
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Expirees,  during  Detention,  kept  in  Bondage, 


No.  14,  p.  125.  September  1796 SaUed 

the  Barwell  for  China.  **  Her  commander 
was  aOowed  to  receive  on  hoard  about  50 
persons,  who  had  completed  their  period  of 
transportation." 

No.  15,  p.  57.  October  1797.  — "  De- 
creasing daily  as  did  the  number  of  working 
men  in  the  employ  of  government,  yet"  [at 
this  time  it  is  stated  that]  **  the  governor 
could  not  refuse  granting  certificates  to  such 
convicts  as  had  served  their  respective  terms 
of  transportation ;  and  no  less  than  125  men 
were  at  this  time  certified  by  him  to  be  free. 
Most  of  these  people  had  no  other  view  in 
obtaining  this  certificate  than  the  enabling 
them,  when  an  opportunity  offered,  to  quit  the 
settlement,  or  following  their  own  pursuits 
till  that  time  should  arrive."  Could  not  re- 
Jkse  f  Why  so  ?  He  had  without  any  difficulty 
refiised  on  the  former  occasions,  mentioned 
in  Nos.  1,  3,  4,  5,  7,  10 :  what  was  there  to 
prevent  him  now?  From  hence  it  should 
seem,  that  by  this  time  some  legal  scruples 
had  arisen,  in  some  breast  or  other,  either  in 
the  colony  or  at  home :  and  that  from  thence 
it  was,  in  the  first  place,  that  the  granting  of 
the  certificate,  at  or  about  the  expiration 
of  each  man^s  term,  was  regarded  as  in  some 
measure  obligatory ;  in  the  next  place,  that 
the  effect  of  sudi  certificate,  when  obtained, 
was  to  confer  on  the  individual  the  liberty 
of  departure : — a  primd  facie  liberty  at  any 
rate,  though  probably  subject  at  all  times  to 
revocation  by  special  order. 

No.  16,  p.  298.  August  1800.  _  **  Several 
certificates  were  granted  this  month,  to  per- 
sons who  had  served  their  terms  of  transpor- 
tation." 


SECTION  XIII. 

EXPIREES,  DURING  DETENTION,  KEPT  IN  A 
STATE  OF  BONDAGE. 

No.  17, 1.  74.  July  1787.  —  Freedom  from 
bondage,  refused  along  with  liberty  of  depar- 
ture, on  the  same  ground,  viz.  the  want  of 
evidence  of  the  commencement  of  the  term 
of  servitude.     See  above,  Nos.  1  &  2. 

No.  18, 1. 169.  July  1791 Expirees,  who 

wished  not  to  become  settiers  in  New  South 
Wales,  ordered  to  work  there  for  twelve  or 
eighteen  months  certain.    See  No.  4. 

No.  19,  I.  208.  April  1792.—  Expirees 
"  become  numerous."  To  fourteen  of  them 
the  choice  of  the  place  where  they  were  to 
labour  (where  tkeae  freemen  were  to  he  forced 
to  labour)  is  stated  as  an  '*  indulgence.** 

No.  20,  I.  474.  Ath  October  1796.  — iVb 
expiree  was  now  allowed  **  to  remove  himself 
without  permission  from  the  public  work. 
But,  notwithstanding  this  had  been  declared 
in  public  orders,  many  withdrew  themselves 
....  on  the  day  of  their  servitude  ceasing." 


275 

For  this  **  they  were  punished,  and  ordered 
again  to  labour" 

No.  21,  II.  p.  22.  February  1797 *<  Se- 

vera!  convicts  who  had  served  their  respec- 
tive terms  of  transportation,  having  applied 
to  be  discharged  from  the  victualling  books 
of  the  colony,  and  allowed  to  provide  for 
themselves,  it  was  determined  that,  once  du- 
ring a  given  time,  certificates  of  their  having 
so  served  their  several  sentences  riiould  be 
granted  to  them,  together  with  the  permis- 
sion  they  solicited."  —  Once  during  a  given 
time:  t.  e.  once  a-year,  once  a-quarter,  or 
once  a-month,  kc,  if  the  sense  that  presents 
itself  to  me  is  what  was  meant.  This  being 
the  case,  the  time  when  each  man  was  re- 
stored to  liberty,  was  the  time — not  when 
his  right  to  it  commenced — not  when  law  and 
justice  required  that  he  should  be  restored 
to  it  —  but  a  time  which  recommended  itself 
to  the  imagination,  by  some  such  idea  as 
that  of  order  and  regularity :  —  at  any  rate, 
by  some  idea  or  other,  which  in  the  order  of 
importance  occupied  in  certain  conceptions  a 
higher  rank  than  that  oilaw  ukd  justice.  What 
would  be  the  fieelingB  of  the  good  people  in 
England,  if,  by  the  influence  of  any  such  love 
of  order  on  the  mind  of  a  secretary  of  state 
or  sheriff,  prisoners  were  in  future  to  be  dis- 
charged from  prisons  here,  not  as  at  present, 
when  their  respective  terms  are  up,  but  in 
gangs  together,  say  every  quarter-day  ?  so  that 
a  man,  for  example,  whose  sentence  was  for 
a  month,  should,  for  the  sake  of  good  order, 
be  kept  in  jail  three  months  longer,  all  but  a 
day  or  two,  if  his  month  happened  to  end  a 
day  or  two  after  quarter-day  ? 

No.  22,  lb.  II.  p.  23.  March  1797 "  It 

appeared  by  the  boohs,  in  which  were  entered 
the  certificates  granted  to  the  convicts  who 
had  again  become  free  people,  that  there  were 
at  this  time  not  less  than  600  men  off  the 
store,  and  working  for  themselves  in  the  co- 
lony :  forming  a  vast  deduction  of  labouring 
people  from  the  public  strength,  and  adding 
a  great  many  chances  against  the  safety  of 
private  and  public  property,  as  well  as  pre- 
sent  security." 

Legality  (let  it  never  be  out  of  mind)  is 
the  object  of  inquiry  here,  not  abstract  ex~ 
pediency.  So  far  as  security  and  economy  were 
concerned,  legality  and  expediency  seem  to 
have  been  in  a  state  of  perpetual  repugnance. 
Legality  required  that  each  man  should  be 
liberated  from  bondage  the  instant  the  time 
comprised  in  his  sentence  was  at  an  end :  ex- 
pediency (had  legality  been  out  of  tiie  ques- 
tion) vroiud  perhaps  have  required  that,  in 
a  society  so  constituted,  he  never  should  be 
discharged  at  any  time.*    But,  as  to  the  con- 


•  See  Letters  L  and  IL  to  Lord  Pelham.  ''And, 
(on  the  occasion  jns(  mentioned  (No.  21,)  of  the 
expirees  ''  who  having  withdrawn  themBclves 
from  the  public  work  immediately  upon  the  ex* 
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trivance  for  nfiaking  the  discharges  in  the 
lump,  at  fixed  periods,  it  b  not  quite  so  ap- 
parent how  expediency  was  served  by  it,  as 
it  is  that  law  was  violated  by  it.  What  a 
system  1  under  which,  in  one  way  or  other, 
it  was  impossible  not  to  do  wrong !  in  which 
mischief,  in  a  variety  of  shapes — frequently, 
perhaps,  utter  destruction — would  have  been 
the  consequence  of  anything  like  an  exact 
conformity  to  the  rules  of  lauf  I 

In  a  situation  like  this,  the  conduct  of  the 
local  poioers  may  on  each  occasion  be,  upon 
the  whole,  blameable  or  unblameable,  as  it 
may  happen :  but  the  stfstem  itself,  under  which 
they  are  obliged  to  act,  what  can  it  be,  other- 
wise than  blameable  —  blameable  in  the  ex- 
treme — upon  all  occasions  ? 

In  all  these  transactions — in  all  this  time — 
is  it  in  the  nature  of  the  case,  that  the  sys- 
tem of  illegal  detention,  such  as  it  is,  should 
have  been  carried  on  in  the  penal  colony, 
otherwise  than  in  consequence  of^  and  in 
general  in  conformity  to,  instructions  received 
from  home  ? 

Much  argument  does  not  seem  necessary 
to  prove,  that  the  difference  between  punish- 
ment of  this  sort  for  a  limited  term,  and 
punishment  of  the  same  sort  for  life,  was  no 
secret  to  those  by  whom  it  was  obliterated 
in  practice.  But  by  a  particular  &ct  a  sort 
of  impression  will  often  be  made,  beyond  any 
that  can  be  made  by  general  inference. 

In  September  17^4,  in  a  single  page,  an 
account  is  given  of  no  fewer  than  sixteen 
convicts  existing  at  one  time  (one,  in  from  a 
hundred  to  two  hundred  or  some  such  mat- 
ter,) in  whom  symptoms  of  reformation  bad 
been  supposed  to  be  discovered.*  The  sup- 
posed penitents  here  in  question  were  non- 
expirees:  to  different  individuals  amongst 
them,  different  and  very  carefully  measured 
degrees  of  indulgence  were  extended.  To 
one  of  them  (William  Leach)  whose  "  term" 
under  **  his  sentence  of  transportation"  had 
been  for  seven  years,  of  whidi  term  a  part 
only  had  elapsed,  *'  permission/'  it  is  stated, 
was  given  "  to  quit  this  country**  (New  South 
Wales :)  but  clogged  with  the  condition  of 
his  not  returning  to  England,  so  long  as  his 
•*  term"  remained  "  unexpired." 

Here,  then,  the  punishment,  we  see,  was 
analysed,  and  its  constituent  elements  sepa- 

piration  of  their  terms  of  1^^  servitude,  were 
punished  and  ordered  again  to  labour">— '*  they 
seized,**  says  thehistorian  immediately  after, "  the 
first  opportunity  of  ninninff  away.*'  ^^  We  were 
well  convinoed,'*  it  is  added,  ^*  that  bv  these  peo- 
pie  and  those  who  harboured  them**  [viz.  the 
expiree  settlers  in  general]  ^'  every  theft  wot 
eommUied.*^    L  p^  474. 

*  It  is  afanost  the  first  discovery  of  the  kind 
mentioned,  and  I  believe  quite  the  last:  unless  it 
be  that  in  the  instances  of  the  few  permissions  of 
departure  granted  to  expireciy  the  recognition  of 
such  a  diange  ma]r,  as  far  as  those  instances  go, 
be  supposed  to  be  included. 


rated :  the  confinement  to  Ne\7  South  Wales, 
together  with  the  species  of  bondage  incident 
to  it,  was  remitted :  the  exile  was  left,  and 
for  the  whole  time,  in  full  force. 

The  written  instruments,  serving  as  evi- 
dences of  the  indulgences  thus  granted,  are 
termed,  on  the  occasion,  **  warrants  of  eman- 
cipation:** and  to  these  warrants  the  **  seal  of 
the  territory"  (it  is  stated)  was  affixed.  What 
was  done  on  this  occasion  being  done  by  so 
many  formal,  and  of  course  (if  anything  like 
a  register  be  kept  there)  registered  acts,  it 
seems  difficult  to  suppose  but  that  it  must 
have  been  upon  Instructions  from  govern- 
ment here — Instructions  in  some  degree  cor- 
respondent in  point  of  formality — tibat  they 
were  grounded.  If,  under  any  such  nice  dis- 
tinctions  and  guarded  limitations,  power  was 
thus  given  for  permitting  individuals  to  quit 
the  colony  before  the  expiration  of  their  re- 
spective sentences — given,  therefore,  in  con- 
templation of  the  precise  tenor  of  each  law — 
is  it  supposable,  that  without  Instructions 
equally  deliberate,  this  large  and  continually- 
increasing  proportion  of  the  population  (the 
expirees)  diould  have  been  detained  as  tiiey 
were  detained,  though  against  law,  after  the 
expiration  of  their  respective  terms  ? 

Were  the  Court  of  Common  Pleas  to  give 
judgment  "in  an  appeal  of  death,"  they  would 
be  **  guilty  of  felony,** — says  Hawkins,  B.  I. 
ch.  28,  §  5,  p.  169,  Svo.,  with  a  legion  of 

marginal  authorities  for  his  support Guilty  f 

why  guilty  ?  Then  comes  of  course  a  tech- 
nical reason  zf  but  the  rational  one,  which  it 
shades,  is  evident  enough ;  because,  without 
what  is  called  mala  fides — without  criminal 
consciousness — consciousness  of  the  want  of 
right  to  do  what  they  take  upon  them  to  do — 
an  error  of  that  description  could  never,  by 
persons  of  that  description,  be  committed.^ 


*f*  ^*'  Because,  these  courts  having  no  more  ju- 
risdiction  over  diese  crimes  than  private  persona, 
their  proceedings  thereon  are  merely  void,  and 
without  any  foundation." 

X  Exile,  confinement,  and'  boodage^iniiie- 
tions  perfectly  distinct — are  the  inmdieDts  of 
which  (as  already  noted)  the  complex  punislu 
meat  styled  transportation  is  composed.  It  has 
been  so  at  all  times,  and  under  both  systems  : 
though  under  the  new  system  the  two  last-mcn- 
tioneoL  ingredients  possess  a  d^ree  of  inflcadbi- 
lity,  strongly  contrasted  with  their  laxity  under 
the  old.  When  the  transportation  was  to  Ame- 
rica, the  bondage  mi^ht  be  bought  off  or  begged 
ofi^  in  the  whde  or  in  any  less  proportioQ,  by 
agreement  with  the  assignee  of  the  property  in 
the  oonvict*B  service :  — the  bondage,  which  wns 
the  principal  infiietion  of  the  two ;  and  with  it 
all  tne  accessory  acoompaniments.  Under  the 
new  system,  neither  the  one  nor  the  other  is  re- 
missible,  but  by  the  act  of  the  agent  of  the  crown. 
nor  therefore  (regularly  at  least)  but  upon  imbfic 
grounds.  Under  the  new  system,  again,  over  and 
above  the  extraordinary  a^ree  of  tension  thus 
given  to  these  two  secondary  brandies  of  the 
punishment,  the  primary  branch,  the  ezHe,  has 
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SECTION  XIV. 

STATUTES  TRANSGRESSED  BY  THE  LEGISLA- 
TION AND  GOVERNMENT  OP  NEW  SOUTH 
WALES. 

The  acts  of  legislation,  and  other  acts  of 
government,  that  have  been  exercised  in  New 
South  Wales,  have  thus  been  stated,  in  a  ge- 
neral point  of  view,  as  being  contrary  to  law. 
It  remains  to  confront  the  several  heads  of 
transgression  that  have  thus  been  manifested, 
with  the  several  constitutional  laws  and  prin- 
ciples of  law,  which  in  those  several  points 
have  been  transgressed  and  violated. 

L  Triougretsions  in  breach  of  the  Habeas 
Corpus  Act — Penalties  thereby  incurred 
under  the  said  Act. 

**  Aad/or  preventing  ilUgal  imprisonment,** 
says  the  act,*  "  in  prisons  beyond  the  seas; 
Be  it  further  enacted  .  .  .  that  no  subject  of 
this  realm,  that  now  is,  or  hereafter  shall  be, 
an  inhabitant  or  resident  of  this  kingdom  of 
England . . .  shall  or  may  be  sent  prisoner . . . 
into  ports,  garrisons,  islands,  or  places  beyond 
the  seas,  which  are,  or  at  anytime  hereafter 
shall  be,  within  or  without  the  dominions  of 
his  Majesty,  his  heirs  and  successors;  and 

received  a  still  more  decided  enhancement,  by  the 
addition  made  to  the  duration  of  it.  For,  sup- 
posing  the  conjlnemeni  in  the  penal  colony  to  be 
continued,  as  it  always  has  been^  to  the  legal  end 
of  each  penal  term  (with  or  without  the  bondage. 
according  to  the  fluctuating  decision  of  the  ImsI 
despot,)  It  follows,  that  under  the  new  system, 
by  the  mt^e  change  of  local  situation — I  mean 
by  the  substitution  of  the  superlativdy  distant, 
and  comparatively  inaocessible,  territory  of  New 
South  Wales,  to  the  lo  much  nearer  and  more 
accessible  coasts  of  British  America— an  addi. 
tion  has  thus  been  made  to  the  -exile — an  addi- 
tion which  can  never  have  been  so  little  as  four 
months,  and  may  have  amounted  to  years :  and 
in  future  instances  may  at  all  times  amount  to 
any  number  of  years. 

In  the  case  of  those  whose  offences  were  prior, 
in  point  of  time,  to  the  year  1787,  (the  date  of  the 
act  for  the  foundation  of  this  colony,)  this  addi. 
tion,  though  by  that  act  rendered  conformable  to 
£3  V,  yet.  not  having  anything  like  necessity  for 
its  justification,  could  not  by  any  act  be  rendered 
conformable  to  natural  justice. 

Even  in  *all  subsequent  instances,  though  the 
Injustice  was  at  an  end,  an  addition  of  no  small 
magnitude  has  been  made,  in  this  obscure  and 
indirect  mode,  to  the  severities  of  the  penal  sys- 
tem. The  severer  the  additional  inflictions  thus 
irregularly  introduced,  though  in  a  manner  not 
absolutely  repugnant  to  law,  the  stricter,  one 
should  have  uiought,  should  have  been  tlie  cau- 
tion observed,  to  avoid  adding,  to  the  imputation 
of  le^  severity,  the  re]>Toacn  of  wanton  and  op' 
pressave  illegahty  and  injustice.  That  the  eyes  of 
nrien  in  power  were  really  more  or  leas  open  to  the 
distinctions  thus  confounded  by  their  practice,  is 
evidenced  by  the  discriminations  reporteti  in  the 
text. 

•  31  C.  II.  e.  2,  §  12. 


that  every  such  imprisonment  is  herebv  en* 
acted  and  adjudged  to  be  illegal ;  and  that  if 
any  of  the  said  subjects  .  .  .  hereafter,  shall 
be  so  imprisoned,  every  such  person  ...  so 
imprisoned  .  .  .  may  for  every  such  imprison- 
ment nnaintain,  by  virtue  of  this  act,  an  ac- 
tion or  actions  of  &lse  imprisonment,  in  any 
of  his  Majesty's  courts  of  record,  agauist  the 
person  or  persons  by  whom  he  or  she  shall 
be  so  committed,  detained,  imprisoned,  sent 
prisoner,  or  transported,  contrary  to  the  true 
meaning  of  this  act,  and  against  all  or  any 
person  or  persons  that  shall  yrame,  contrive, 
write,  seal,  or  countersign  any  warrant  or 
writing  for  such  conunitment,  detainer,  im- 
prisonment, or  transportation,  or  shall  be  ad- 
vising, aiding,  or  assisting  in  the  same,  or  any 
of  them  ;t  and  the  plaintiflT  m  every  such  ac- 
tion shall  have  judgment  to  recover  his  treble 
costs  besides  damages,  which  damages  so  to 
be  given  shall  not  be  less  than  five  hundred 
pounds,  .  .  .  and  the  person  or  persons  who 
shall  knowingly /rame,  contrive,  write,  seal, 
or  countersign  any  warrant  for  such  commit- 
ment, detainer,  or  transportation,  or  shall  so 
commit,  detain,  imprison,  or  transport  any 
person  or  persons  contrary  to  this  act,  or  be 
anyways  advising,  aiding,  or  assisting  therein, 
being  Uwfiilly  convicted  thereof,  shfdl  be  dis- 
abled from  thenceforth  to  bear  any  office  of 
trust  or  profit  within  the  said  realm  of  Eng- 
land :  and  shall  incur  and  sustain  the  pains, 
penalties,  and  forfeitures  .  .  .  provided  .  .  . 
by  the  statute  of  provision  and  pramxnire, 
. . .  and  shall  be  incapable  of  any  pardon  firom 
the  king." 

To  the  provisions  in  this  clause  there  are 
two  exceptions,  annexed  by  so  many  imme- 
diately succeeding  clauses:  —  one,  in  respect 
of  persons,  by  their  own  agreement  in  writing, 
contracting  to  be  transported  -,%  the  other,  in 
respect  of  persons  praying  to  be  transported  ;|| 
as  it  seems  they  were  allowed  to  do  in  some 
cases,  as  still  in  Scotland,  to  save  themselves 
from  severer  punishment. 

There  are  also  at  present  as  many  excep- 
tions as  there  are  posterior  statutes  autho- 
rising transportation,  these  exceptions  having 
for  their  extent  that  of  the  authority  given 
in  each  case  by  each  respective  statute :  but, 
forasmuch  as  by  a  statute  authorising  the 
crown  to  transport  offenders  for  a  term  there- 
in limited,  no  authority,  either  express  or  im- 
plied, is  given  to  **  detain"  any  such  oflfender, 
in  any  case,  a  moment  beyond  such  limited 
time,  the  provisions  in  the  Habeas  Corpus  act 


+  To  tlie  applicability  df  the  haheus  corpus  act 
to  the  present  case,  the  woidn  "  sent  prisoner ^^"^ 
''  snch  imprisonment ^y  and  **  bcin^  so  imprison- 
ed^^* furnish  an  objection,  which  it  is  easy  enough 
to  see.  and,  from  the  other  words  oi  the  act,  not 
very  aifficult  to  refute.  The  discustiion  has  been 
drawn  out  at  length,  but  would  be  too  long  for 
the  present  purpose. 

:  s  »»•  11  §  14. 


Digitized  by 


Google 


278 


A  PLEA  FOB  THE  CONSTITUTION. 


[8BCT.  XIV. 


remain,  in  the  instance  of  every  convict  bo 
detained  in  New  South  Wales,  in  fiill  force 
and  virtue. 

The  several  acta  and  modes  ofparticipo' 
ti<m,  by  and  in  which  a  man  may  be  a  par- 
taker in  the  crime  of  unlawful  imprisonment, 
are  here  carefully  enumerated  and  distin- 
guished. As  to  acta,  commitment  is  one ;  de- 
tainer is  another.  In  the  instance  of  the 
convicts,  the  commitment  has  not  been  un- 
lawful :  the  detainer,  after  the  expiration  of 
their  ^respective  terms,  has  been,  and  still  is. 
As  to  modes  of  participation,  the  description 
given  of  them  will,  I  believe,  be  found  suffi- 
dentiy  comprehensive.  To  appropriate  them 
to  this  or  that  great  person,  in  or  out  of  office, 
would  at  present  be  an  useless  labour.  The 
act  has  done  its  part :  the  books  of  the  council 
board  and  the  treasury — not  forgetting  the 
office  of  the  secretary  of  state  for  the  home 
department — these,  with  or  without  certain 
documents  from  the  colony,  and  a  little  ez« 
planatory  oral  evidence,  which  need  not  be 
wanting,  Would  do  the  rest. 

It  is  almost  superfluous  to  observe,  that 
in  intendment  of  law,  every  place,  drcum- 
acribed  or  not  by  walls — every  place  in  which, 
without  sufficient  warrant,  a  man  is  kept 
against  his  will — is,  to  this  purpose — as  for 
iJl  purposes  of  justice  it  is  most  necessary 
that  it  should  be — a  prison*  If  an  island 
larger  than  all  Europe  were  not  to  this  pur- 
pose a  prison,  one  of  the  two  equally  declared 
objects  of  the  law  would  be  defeated,  and 
the  whole  text  of  it  turned  into  a  dead  letter. 

IL  Repugnancy  of  such  TVansgressions  to 
Magna  Ckarta,  according  to  Coke  and 
Comyne, 

Thus  saith  common  sense:  and  —  what, 
fortunately  for  the  present  purpose,  is  much 
more  indisputable  and  decisive  —  thus  saith 
Lord  Coke;  whose  comment,  though  the  par- 
liamentary text  of  it  be  of  so  much  earlier 
date,  is  not  here  inapposite :  since  the  Habeas 
Corpus  act — an  act  having  Afa^na  Charta  for 
its  groundr-work,  has  for  its  object  no  other 
than  the  affording  an  additional  protection  to 
this  part  of  the  rights  which,  by  that  sacred 
trumpet  of  the  constitution,  had  already  been 
proclaimed.  Step  by  step,  the  oracles  of  the 
legal  sage  will  be  found  advancing  to  the 
point,  and  at  length  coming  fully  home  to  it. 

1.  "  No  man,"  says  he,  "  shall  be  exiled, 
or  banished  out  of  his  country ;  that  is,  Nemo 
perdet  patriam,  no  man  shall  lose  his  country, 
unless  he  be  exiled  according  to  the  law  of 
the  land-t 

2.  **  No  man  shall  be  outlawed,  made  an 
exlex,  put  out  of  the  law ;  that  is,  deprived  of 
the  benefit  of  the  law,  unless  he  be  outlawed 
according  to  the  law  of  the  Und."  %    Their 


•  Inst.  46,  589.        t  Inst.  46. 


Ibid. 


time  of  lawful  punishment  being  expired,  the 
quondam  convict  inhabitants  <^  New  South 
Wales,  by  being  kept  here  against  their  wills, 
are  they  not  inade  "  to  lose  their  country  f^ 
and,  by  being  thus  de  facto  removed  out  of 
the  reach  of  the  remedial  arm  of  justice,  are 
they  not  "  put  out  U  the  law,**  as  effectually 
as  if,  after  a  wrongful  judgment  of  outlawry 
pronounced  against  them,  they  had  thus  been 
deprived  of  the  benefit  of  it  ipso  jure,  i.  e. 
f also  jure? 

3.  "  By  this  law  of  the  land,  no  man  can  be 
exiled,  or  banished  out  of  his  native  country, 
but  either  by  authority  cff  parliament,  or,  in 
case  of  i^juration  for  felony,  by  the  common 
law.  "II  In  the  instance  of  each  of  these  oon- 
victs,  there  is  a  tame  for  and  during  which 
he  has  been  **  exiled  hy  authority  ofparUa- 
ment;**  and  so  far  as  it  is  only  for  and  during 
this  time  that  he  is  kept  in  New  South  Wales, 
so  far  there  is  no  injury.  But,  after  the  ex- 
piration of  this  time,  all  the  rest  of  the  time 
during  which  he  is  kept  there,  he  is  kept  **  in 
exile  and  in  inqnrisonment,  without  authority  of 
parliament,"  He  would  be  kept  in  exile,  if, 
with  the  exception  of  this  his  native  country, 
he  had  the  choice  of  the  whole  world.  But, 
besides  being  kept  in  exUe,  he  is  kept  even, 
in  most  instances,  in  imprisonment,  confined 
as  he  is  to  the  insulated,  however  extended, 
region  of  New  South  Wales. 

4.  «  This"  [Magna  Charta]  "  is  a  benefi- 
cial law,  and  is  construed  benignly :  and  there- 
fore the  king  cannot  send  any  subject  of 
England,  against  his  will,  to  serve  him  out 
of  this  realm ;  for,  that  would  be  an  exile, 
and  he  should  perdere  patriam :  no,  he  can- 
not be  sent  against  his  will  into  Ireland,  to 
serve  the  king  as  his  deputy  there,  because  it 
is  out  of  the  realm  of  En^and :  for,  if  the 
king  might  send  him  out  of  this  realm  to  at^ 
place,  then,  under  pretence  of  service,  as  am- 
bassador, or  the  like,  he  might  send  him  into 
the  furthest  part  of  the  world,  which,  being 
an  exile,  is  prohibited  by  this  act."§  To  send 
the  meanest  of  these  convicts  to  this  ",/i(r- 
thest  part  of  the  world,"  against  his  will, 
though  it  were  to  be  governor  there,  would 
thus  be  an  offence :  an  offence,  in  the  first 
place,  against  Magna  Charta ;  in  the  next 
place,  against  the  Habeas  Corpus  act.  These 
men,  not  one  of  whom  Majesty  itself  eould 
order  to  continue  there,  were  it  even  to  be 
governor  there,  against  his  will,  these  are  the 
men  whom,  by  thousands,  his  Majesty's  minis- 
ters are  keeping  there  still  in  bondage. 

5.  If  '*  a  felon  ...  is  under  custody  of 
the  king's  officer  [it]  is  an  imprisonment  in 
law."§  He  that  is  under  lawful  arreat  is 
said  to  be  in  prison,  although  it  be  not  intra 
parietes  carceris.^ 

6.  **  Imprisonment  doth  not  only  extend  to 

it  II.  Inst  47.     §  Ibid,      f  11.  Inst  569. 
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frlse  impristmment,  and  unjugt,  but  for  <f«. 
rffuini^  of  the  prisoner  longer  than  he  ought 
where  he  was  at  first  lawfuUg  imprisoned"* 

7.  *'  If  any  man,  by  ooloar  of  any  authority, 
where  he  hath  not  any  in  that  p€trticular  case, 
arrest  or  imprison  any  man,  or  cause  him  to 
be  arrested  or  imprisoned,  this  is  against  the 
act ;  and  it  is  most  hatefid,  when  it  is  done  by 
countenance  of  justice,** 

Had  Lord  Coke  been  a  prophet  as  well  as 
a  lawyer,  he  could  not  have  pointed  more 
aorely  to  the  present  case.f 

III«  Tranagressicns  in  Breach  of  the  Petition 
of  Right,  3C.  I.  c.  1. 

In  this  statute,  among  the  petitions  con- 
tained in  §  10,  after  the  redt^  that  **  com- 
missions" had  ^n  of  late  been  "issued  forth" 
*•  for  proceeding  by  martial  law,"  is  this — 
'*  That  hereafter  no  commissions  of  like  na- 
ture may  issue  forth  to  any  person  or  persons 
whatsoever,  to  be  executed  as  aforesaid,  lest 
by  colour  of  them  any  of  your  Majesty's  sub- 
jects be  destroyed,  or  put  to  death,  contrary 
to  the  laws  and  franchise  of  the  land." 

After  this  comes  the  concluding  section 
(§11,)  which  is  in  these  words:  — 

"  All  which  they  roost  humbly  pray  of  your 
most  excellent  Majesty^  as  their  rights  and 
liberties,  according  to  the  laws  and  statutes 
of  this  realm ;  and  that  your  Majesty  would 
idso  vouchsafe  to  declare,  that  the  awards, 
doings,  and  proceedings,  to  the  prejudice  of 
your  people,  in  any  of  the  premisses,  shall 
not  be  drawn  hereafter  into  consequence  or  ex- 
ample ;  and  that  your  Majesty  would  be  also 
graciously  pleased,  for  the  further  comfort 
and  safety  of  your  people,  to  declare  your 
royal  will  and  pleasure,  that  in  the  things 
aforesaid,  all  your  officers  and  ministers  shall 
serve  you  according  to  the  laws  and  statutes 
of  this  realm,  as  they  tender  the  honour  of 
your  Majesty,  and  the  prosperity  of  this  king- 
dom.   Qua  quidem  petitione  lcct&,  et  plenius 


•  II.  Inst.  63. 

-f-  '^  £very  restraint  of  the  liberty  of  a  freeman** 
(nays  the  Abridgment  of  Chief  Baron  Comynt) 
•*  will  be  an  imprisonment,'^—'*  though  it  be 
in  the  high  street,  or  elsewhere,  and  he  be  not  put 
into  any  prison  or  house,**  Besides  the  authority 
of  Lord  Coke^  as  above,  he  quotes  two  others 
{Cro,  Car.  210;  per  Thorpe:  Fitzh.  Bar.  310.) 
I  have  them  not  at  hand,  nor  is  it  materiaL 
Comyns  is  a  channel  that  adds  to  the  authority 
of  the  original  source,  instead  of  weakening  it 
And  (what,  if  there  could  be  a  doubt,  would  ren- 
der his  interpretation  a  stiU  more  apposite  one  than 
any  that  could  have  been  given  by  Lord  Coke) 
Comyns  wrote  ajfer  tfie  Habeas  Corpus  act. 

They  would  both  of  them  have  expressed  them* 
selves  more  fully,  though  scarcely  more  intelli- 
gibly, if  they  had  said— Every  restraint  of  the 
liberty  of  locomotion,  will  be  an  impritonment : 
everv  restraint  upon  the  libcrtv  of^locomotion, 
on  the  part  of  a  freeman,  t.  e.  or  a  man  free  from 
such  restraint  by  law,  mil  be  au  act  of  false  Im- 
prisoftment. 


inteUect&,  per  dictum  Dominum  Regem  tali- 
ter  est  responsum  in  pleno  Parliamento,  viz. 
Soit  droit  fait  come  est  desire." 

In  full  contradiction  to  this  statute,  it  ap- 
pears from  the  journal  of  the  Judge- Advocate, 
that,  in  April  1790,  in  New  South  Wales,  by 
the  governor  of  New  South  Wales,  martial 
law  was  actually  prochumed.  (  In  the  petition 
of  right,  the  territory  on  which  the  commis- 
sions thus  branded  with  illegality  had  been 
executed,  stands  described  by  words  of  no 
greater  amplitude,  indeed,  than  the  words 
**  this  realm, "  Of  colonies  no  mention  is  there 
made :  — good  reason  why,  no  such  depend- 
encies being  at  that  time  in  existence.)  But, 
if  the  principles  already  laid  down  in  this  be- 
half are  just,  no  just  reason  could  be  built 
on  this  ground,  for  regarding  the  petition  of 
right  as  being  in  this  point  of  view  inappli- 
cable to  New  South  Wides.  In  the  first  pbuee, 
what  should  hinder  that  settlement,  though 
at  the  distance  of  the  antipodes,  from  being 
considered  as  parcel  of  "  this  realm  ?**  Not 
local  distance :  for  this,  as  we  have  seen  sl- 
ready,  did  not  hinder  the  whole  of  tte  in- 
tended plantations  in  America  from  being 
parcel  of  the  manor  of  East  Greenwich.  In 
the  next  place,  among  the  petitions  contained 
in  the  concluding  section  above  quoted,  is 
this — "  That  your  Majesty  will  also  vouch- 
safe to  declare  that  the .  .  .  proceedings  to 
the  prejudice  of  your  people  in  any  of  the 
premisses  shall  not  be  drawn  hereafter  into 
consequence  or  example;**  and  moreover. 
"  that  in  the  things  aforesaid,  all  your  officers 
and  ministers  shall  serve  you  according  to  the 
laws  and  statutes  of  this  realm." 

On  this,  as  on  all  other  occasions  of  ne- 
cessity, real  or  apparent,  I  impute  not  any 
moral  blame  to  iiie  governor :  moral  blame 
might,  for  aught  I  know,  have  been  imputable 
to  him,  had  he  acted  otherwise.  §  Elsewhere, 

X  '*  The  Lieutenanugovemor.  immediately  af- 
ter the  loss  of  the  Sirius,  called  a  council  of  all 
the  naval  and  marine  officers  in  the  settlement, 
when  it  was  unanimously  determindl  that  mattial 
law  should  be  proclaimed ;  that  all  private  stock, 
poultry  excepted,  should  be  considered  as  the 
property  of  the  state ;  that  justice  should  be  ad- 
ministered by  a  court-martial  to  be  composed  of 
seven  officers,  four  of  whom  were  to  concur  in  a 
sentence  of  death  ....  The  day  following,  the 
troops,  seamen,  and  convicts,  being  assembled, 
these  resolutions  were  publicly  read,  and  the 
whole  confirmed  their  ensaffement  of  abiding  by 
them,  by  passing  under  tne  King's  colour,  which 
was  displayed  on  the  occasion.*'  Collins,  I.  104. 

II  Charters  had  been  obtained,  as  above,  and 
in  a  certain  degree  acted  upon ;  but  any  settle- 
ment, understood  to  be  a  permanent  one,  had 
scarce  as  yet  been  made. 

S  In  a  passage  in  the  third  Institute,  written 
wiuiout  mention  of  the  petition  of  right,  and 
therefore.it  may  be  presumed  before  the  passing 
of  it,  "  If  a  lieutenant,"  says  liord  Coke,  "  or 
other  that  hath  commission  of  martial  authority, 
in  time  of  peace,  hang,  or  otherwise  execute,  any 
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however — I  mean  to  his  Majesty's  **  officers 
and  ministers"  here  at  home — I  see  not  how 
it  can  be  that  moral  blame  should  not  be 
imputable:  I  mean,  if,  under  constituHoTtal 
blame,  morcd  be  included — if  a  regard  for  the 
constitution  of  their  country — for  the  "  laws 
and  statfUea  according  to  which**  they  are  thus 
pledged  **  to  serve"  their  royal  master — haye 
any  sort  of  place  among  the  articles  of  their 
moral  code.  Amongst  the  documents  which 
composed  the  legal  armature  of  the  gover- 
nor, was  any  such  power  as  that  of  declaring 
martial  law,  in  that  nursery  of  despotism, 
included  ?  If  so,  then  has  there  been,  in  that 
behalf,  on  their  part,  an  open  and  point-blank 
breach  made  in  this  constitutional  and  hard- 
earned  bulwark  of  the  constitution.  Again, 
be  this  as  it  may,  when  with  or  without  pre- 
cedent authority,  from  these  his  Majesty's 
"  officers  and  mmisters,"  martial  law  had  ac- 
tuaUy  been  proclaimed,  was  information  of 
such  proceeding  officially  transmitted  to  them 
in  consequence  ?  That,  in  one  way  or  other, 
at  one  time  or  other,  information  of  this  fitct 
has  come  to  their  cognizance,  is  beyond  dis- 
pute :  if  not  by  the  next  conveyance,  and  in 
the  way  of  official  correspondence  (an  omis- 
sion not  naturally  to  be  presumed,)  at  any  rate 
it  was  received  by  them  in  1798,  through  the 
medium  of  the  press.  It  is  therefore  at  any 
rate  with  their  knowledge  that  the  petition  of 
right  has  thus  been  violated.  On  the  occasion 
of  this,  any  more  than  of  so  many  other  ex- 
ercises of  unconstitutional  powers,  have  they 

ever  condescended  to  apply  to  parliament 

I  do  not  say  for  precedent  authority — but  so 
much  as  for  an  ex  post  facto  indemnity  ?  Not 
they  indeed:  no,  not  in  any  one  of  the  multi- 
tude of  instances  that  have  called  for  indem- 
nity at  least,  if  not  for  punishment. 

IV.  Dransgresnons  in  Breach  of  the  Decla- 
ration of  Rights,* 

This  statute,  so  fiuniliar  to  English  ears, 
and  once  at  least  so  dear  to  English  hearts, 
under  the  name  of  the  BUI  ofBigJUs^  opens 
with  the  recital  of  twelve  heads  of  trans- 
gression, "  whereby  the  late  King  James  the 
Second,  by  the  assistance  of  divers  evil  coun- 
sellors, judges,  and  ministers  em^doyed  by 
him,  did  endeavour  to  subvert ...  the  Uiws 
and  liberties  of  this  kingdom." 

Of  those  twelve  heads  of  royal  transgres- 
sion, of  which  in  those  days  England  had  been 
the  scene,  seven  at  least  present  themselves, 
as  having  had  their  counterparts  in  New 
South  Wales :  with  this  difference,  that,  in 

man  by  colour  of  martial^Uw,  this  is  murder; 
for  this  is  against  Magna  Charta..  cap.  39. . .  and 
here  the  law  impUethmaUce."  ThelawandLord 
Coke  mav  imply  malice-as  they  please:  in  a  case 
such  as  that  before  us,  Ood  forbid  I  should  be 
mahdoua  enough  to  imply  it ! 
•lW.IU.Sesa.2,V.2. 


the  most  material  instances,  the  traaagcea* 
sions  that  at  that  time  gave  birth  to  the 
Bevolution  in  this  our  ialand  were  but  pec- 
cadillos in  comparison  of  the  enormities  acted 
on  that  distant  theatre.  In  England,  tlie  sub- 
version  was  but  attempted :  at  the  antipodes 
it  has  been  completed — complete  in  deaagn, 
from  the  first  moment — completed  in  the 
execution,  so  soon  as  occasion  called  for  it: 
the  subversion  of  English  liberties  having 
been  the  very  object  and  final  cause  of  the 
foundation  of  this  English  colony.  The  worAt 
of  the  clause,  which  it  became  necesaary  to 
copy,  present  another  difference,  but  happily 
too  striking  a  one  to  every  loyal  eye  to  re- 
quire any  &rther  mention  of  it. 

No.  1 .  Transgression  the  1st  in  England.  — 
«  By  assuming  and  exercising  a  power  of  dis- 
pensing with  and  suspending  of  Jawa,  and  the 
execution  of  laws,  without  consent  of  par- 
liament." 

Analogous  Transgression  in  New  South 
Wales,  —  Exercising  legislative  power  by 
the  hand  of  the  governor  there,  without  au- 
thority from  parliament,  in  an  habitual  train 
of  enumerated  instances,  to  the  number  oi 
sixty  or  seventy,  or  upwards,  as  already  exem- 
plified in  §  10 :  beudes  other  instances,  not 
as  yet  specifically  ascertainable.  The  word 
analogous  requires  correction.  It  is  evident 
enough  how  inconsiderable  the  transgression 
is  which  consists  in  the  mere  act  of  dispensa- 
tion or  suspension,  put  upon  here  and  there 
a  law  already  exbting,  in  comparison  of  an 
habitual  and  positive  exercise  of  an  illegal 
power  of  legislation,  in  all  cases. 

No.  2.  Transgression  2d  in  England.  — 
**  Committing  and  prosecuting  divers  worthy 
prelates,  for  humbly  petitioning  to  be  excused 
from  concurring  to  the  said  assumed  power  of 
suspending  and  dispensing  with  laws." 

Analogous  Transgression  in  New  South 
Wales. — Confining  within  this  land  of  illegal 
bondage,  and  even  without  **  prosecution^" 
punishii^  by  arbitrary  power,  viz.  with  whip- 
ping— divers  persons  formerly  guilty,  but  who 
had  been  restored,  in  pdnt  of  law,  to  the  con- 
dition of  innocent  persons,  by  the  expiration 
of  their  terms  of  legal  punishment.t 

No.  3.  Transgression  Bd  in  England. — 
*'  Issuing  and  causing  to  be  executed,  a  com- 
mission under  the  Great  Seal  for  erecting  a 
court  called  the  Court  of  Commissioners  for 
Ecclesiastical  Causes." 

Analogous  Transaressions  in  New  South 
Wales. — I.  Institutmg  a  court  called  a  citil 
courts  without  authority  from  parliament.} 

2.  Punishing  divers  persons,  on  divers 
occasions,  in  divers  manners,  by  the  single 
authority  of  the  governor,  for  pretended  of- 
fences created  by  so  many  acts  of  legislative 
authority  exercised  by  the  governor :  for  ex- 

t  Supra,  §  12.        *  Coll.  I.  p.  7, 
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aple,  in  some  instances,  by  destroying  stills,* 
pulling  down  bouses,!  destroying  oars.  Tbese, 
't.liougb  on  the  mention  of  tbem  presenting 
^be  appearance  rather  of  "  outrages"  com- 
mitted  by  individuals,  were  among  the  acts 
done  by  the  governor  in  the  exercise  of  these 
illegal  powers. 

No.  4.'  Transgression  the  4th  in  England, 

*<  Levying  money  to  and  for  the  use  of  the 

erown,  by  pretence  of  prerogative,  for  other 
^ime,  and  in  other  manner,  than  the  same  was 
Cjanted  in  parliament." 

Analogous  Transgression  in  New  South 
Wales, — Levying  for  the  use  of  the  crown  a 
tax  of  6d.  per  bushel  on  corn,  and  other  taxes, 
applied  towards  the  expense  of  building  a  jail 
at  Sydney,  t 

No.  5.  Transgression  the  7th  in  England, 
— **  Violating  the  freedom  of  election  of  mem- 
bers to  serve  in  Parliament." 

Analogous  IVansgression  in  New  South 
Wales, — Legislation,  exercised  by  the  gover- 
nor alone,  without  authority  from  parliament 
at  home,  or  the  concurrence  of  any  assembly, 
standing  in  the  place  of  parliament,  in  New 
South  Wales. 

No.  6.  Transgression  the  lOth  in  England, 
— '*  Excessive  haH .  .  .  required  ...  to  elude 
the  benefit  of  the  laws  made  for  the  liberty 
of  the  subject." 

Analogous  Transgression  in  New  South 
Wales, — Married  men,  whose  terms  were  ex- 
pired, not  suffered  to  quit  the  colony,  with- 
out finding  security  for  the  maintenance  of 
their  wives  and  children,  if  left  behind.  J 

No.  7.   Transgression  the  Wth  in  England. 

— '*  Illegal  and  cruel  punishments  inflicted." 

Analogous   Transgression    in  New  South 

M^ales Perpetual  exile,  accompanied  with 

perpetual  confinement  and  perpetual  slavery, 
inflicted  on  his  Majesty's  subjects,  altogether 
without  cause ;  whatever  offences  they  had 
been  convicted  of,  having  been  previously 
expiated  by  appropriate  lots  of  punishment, 
marked  out  by  law.     Of  the  mere  endeavour 


•  CoIL  T.  450.  +  lb.  300,  471,  482. 

+  ColL  IL  41,  214,  283,  297. 

II  The  leasonablcnefis  of  the  obligation,  sup- 
wwiDg  the  imposition  of  it  had  been  guarded 
from  abuse  by  proper  checks,  and  warranted  by 
law,  can  never  amount  to  a  justification  of  sucn 
an  act  of  coercion,  limited  as  it  was  by  no  such 
checks,  and  sanctioned  by  no  such  warrant.  And 
whence  came  the  pretence  for  imposing  it  ?  From 
the  very  act  of  those  who,  in  brmging  forward 
any  such  plea,  must  take  advantage  of  their  own 
wrongs  ere  they  could  avail  themselves  of  it  By 
thatconjugalaffection,  bywhichthesejpoorfemales 
were  in  a  manner  compelled  to  avail  themselves 
of  the  means  afforded  tnem  for  sharing  in  the  ex- 
ile of  their  husbands,  they  were  enticed  into  this 
cage;  and,  out  of  the  pkt/sieal  bar,  which  tftere 
opposed  itself  to  the  return  of  the  females,  a  iegal 
bar  wan  thus  consttucted,  for  preventing  tite  re- 
luni  of  botli  bek<a,  malos  as  well  as  females. 


to  escape  firom  this  combination  of  illegal  and 
cruel  punishments — the  humble  and  peace- 
able endeavour  without  anything  like  ybrce 
— an  additional  lot  of  illegal  punishment,  il- 
legal whipping,  was  the  appointed  conse- 
quence. 

Under  this  head,  the  enormities  imputed 
to  James  the  Second  were  mere  peccadillos, 
in  comparison  of  the  more  palpably  "  illegal," 
more  "  cruel,*'  and  above  all  prodigiously 
more  numerous  enormities  of  the  like  com- 
plexion, committed  under My  pen 

refuses  to  complete  the  sentence.  § 

After  the  statement  of  the  several  heads 
of  transgression  by  which  the  rights  in  ques- 
tion had  been  violated,  the  act  proceeds  to 
declare  the  rights  themselves  in  certain  ar- 
ticles, the  first  of  which  is  in  these  words : 
"  The  pretended  power  of  suspending  laws, 
or  the  execution  of  laws,  by  regal  authority, 
without  consent  of  parliament,  is  illegal." — 
But,  if  simple  suspension  or  dispensation  — 
(t.  e,  abrogation  for  a  time  in  individual  in- 
stances) be  thus  illegal,  how  much  more  flag- 
rant must  be  the  illegality  of  positive  enact- 
ment, and  that  without  any  limitation  as  to 
the  nature  of  the  case? 

In  §  64,  after  declaring  the  rights  and 
liberties  in  question  to  be  '*  the  true  ancient 
and  indubitable  rights  of  the  people  of  this 


§  The  most  striking,  of  the  few  instances  of 
inordinate  punishment  that  could  have  been  al- 
luded to  in  this  article  of  the  bill  of  rights,  was 
the  whipping  (certainly  a  most  severe  one)  of 
Titug  uatet.  But  the  crime  for  which  Gates 
thus  suffered  was  but  one,  in  a  system  of  mur. 
ders  of  amost  terrific  and  atrocious  complexion, — 
murder  by  the  hand  of  iustice,  though  left  out  of 
that  denomination  in  the  early  and  dark  ages  of 
our  la  w.  It  would  have  required  the  united  enor. 
mities  of  a  dozen  or  a  score  of  the  most  guilty 
amongthe  colonists  of  New  South  Wales,  to  make 
up  a  mass  of  fliiilt  equal  to  that  which  issued  from 
this  one  murderous  tongue, 
t  In  point  of  iUegalitg,  the  utmost  that  can  be 
alleged,  against  the  penal  inflictions  thus  con- 
demned by  the  Bill  or  Rights,  is  an  excess— on 
the  side  of  severity  indeed,  but  in  the  exercise 
of  a  power  plainly  discretionary,  and  having  by 
law  no  specific  limits :  in  the  case  of  the  modem 
system  of  ille^  punishments,  the  legal  portion 
had  in  every  mstance  been  marked  out  by  the 
clearest  limits :  and  it  is  by  the  palpable  trans, 
gression  of  these  limits,  and  by  a  course  of  coo- 
tempt,  as  direct  and  pointed  as  it  is  possible  to 
manifest,  towards  the  repeatedly  declared  will  of 
the  supreme  power  by  which  these  limits  had 
been  marked  out,  that  the  enormities,  thus  cen- 
sured by  the  ancient  constitution,  have  been  com. 
mitted  m  these  our  days. 

In  point  of  multitude  of  transgressions,  for 
every  instance  of  punishment,  in  respect  of  which 
illegality  could  thus  have  been  imputed  to  the 
penal  system  of  that  time,  a  hunared  at  least 
might  be  found,  of  the  more  cruel  and  more  ral- 
pably  ille^  masses  of  punishment,  with  which 
the  administration  of  penal  justice  has  thus  been 
stained. 
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Idngdom,"  fhe  act  concludes  with  **  dechuing 
and  enacting,**  that  **  all  officers  and  ministers 
whatsoever  shall  serve  their  Majesties  and 
their  successors  according  to  the  same  in  aU 
times  to  come.*' 

The  wretches  in  question,  whatever  may 
have  been  their  crimes,  were  they  not — are 
they  not  still,  and  as  truly  as  the  very  best 
of  their  betters,  so  many  individuals  of  **  the 
people  of  this  kingdom  f*'  And  thus  it  is, 
then,  that  his  present  Majesty,  the  venerable 
and  beloved  successor  of  the  royal  founders 
of  these  rights  and  liberties,  has  been  **  served^ 
by  '*  the  officers  and  ministers  of  his  time  :'* 
thus  it  is,  that  the  '*  ancient  and  indubitable 
rights**  of  this  helpless  and  defenceless  por- 
tion of  his  people,  have  been  respected  and 
protected  by  these  his  '*  officers  and  minis- 
ters." 

IV.  Transgressions  in  breach  of  the  several 
Transportation  Acts,  by  which  that  Pu- 
nishment has  been  appointed  for  limited 
lengths  of  time. 

It  would  be  a  double  charge  of  the  same 
article,  to  state  these  as  so  many  acts  of  de- 
linquency, distinct  from,  and  over  and  above 
those  already  referred  to,  in  their  character 
of  transgressions  against  the  Habeas  Corpus 
act.  It  is  by  these  several  statutes,  that  the  li- 
mits of  legal  punishment  are  marked  out,  in 
the  sever^  respective  instances ;  it  is  in  the 
transgression  of  those  limits  in  each  instance 
that  consists  the  violation  offered  to  that  sa- 
cred law. 

It  would,  moreover,  be  a  waste  of  paper 
to  give,  by  a  string  of  references,  a  specific 
list  of  the  several  particular  laws  thus  trans- 
gressed :  it  would  be  making  so  many  useless 
transcripts,  from  the  already  existing  indexes 
and  abridgments. 

In  this  complicated  body  of  enormity,  per- 
spicuity requires  that  the  distinction  between 
the  two  main  branches  be  kept  in  view.  The 
one  consists  in  the  system  of  groundless,  as 
well  as  illegal  punishment ;  the  other  in  the 
system  of  illegal  legislation  and  government : 
—  the  former,  in  the  oppression  exercised 
upon  individuals ;  the  latter,  in  the  usurpa- 
tion exercised  by  the  servants  of  the  crown 
over  the  authority  of  parliament :  —  the  for- 
mer, in  the  wound  given  to  the  penal  branch, 
and  through  that  alone  to  the  constitutional 
branch  of  the  law ;  the  other  in  a  system  of 
delinquency,  striking  more  directly  against 
the  constitutional  branch.  The  relation  of 
the  latter  system  of  transgression  to  the  for- 
mer, is  that  of  a  means  to  an  end :  it  was  for 
the  purpose  of  the  oppression  exercised  upon 
individual  subjects,  that  the  authority  of  his 
Majesty  in  parliament  was  thus  usurped  by 
his  "  officers  and  ministers." 

One  thing,  in  regard  to  the  question  of  /av, 
requires  particularly  to  be  observed :  which 


is,  that  though  fhe  right  of  the  crowa  to  le- 
gislate in  thu  new-founded  colony,  witlioiit 
the  concurrence,  either  of  the  two  otlier  es- 
tates of  the  supreme  legislature  in  the  mother 
country,  orof  a  subordinate  assembly  of  states 
in  the  colony,  were  as  clear  as,  I  flatter  ray- 
self^  the  contrary  has  been  made  out  to  be, 
the  stain  of  iDegality  would  not  e^en  thus 
be  cleared  away :  for,  admitting,  on  the  part 
of  the  King's  governor  of  New  South  Wales, 
the  right  of  legislating  to  every  other  ellect 
imaginable,  even  then  no  such  supposidoa 
could  be  entertained,  consistently  with  any 
sort  or  degree  of  supremacy  on  the  port  of 
parliament,  as  that  of  a  right  of  roaldng  or- 
dinances in  New  South  Wales,  in  direct  re- 
pugnancy to  the  several  acts  of  parliament, 
by  which  express  limitations  stand  annexed 
to  the  several  lots  of  punishment  respectively 
appointed  by  those  acts.  And  as  to  the 
Habeas  Corpus  act,  should  even  the  letter 
of  that  sacred  charter  be  (as  I  can  scarce 
conceive  it  to  be)  deemed  not  to  hare  been 
violated,  the  violation  of  the  spirit  of  it 
would  still  remain  as  plain  and  palpable,  as 
it  could  have  been  in  any  of  the  cases,  the 
experience  of  which  may  be  supposed  to  have 
given  occasion  to  the  law. 

As  to  everything  that  concerns  motives  and 
extenuations  —  motives  by  which  any  of  the 
transgressors  may  be  supposed  to  have  been 
led  into  transgression  —  extenuations  that 
may  be  supposed  capable  of  being  grounded 
on  those  motives  —  discussions  on  any  such 
topics  as  these,  might  in  the  present  state  of 
the  business  be  regarded  as  premature.  The 
essential  subject  of  solicitude  is  the  Consti- 
tution :  the  essential  operation  is  the  healing 
the  wound  that  has  thus  been  given  to  it : 
that  object  being  accomplished  by  the  requi- 
site votes  and  laws,  everything  else  may  in 
comparison  be  deemed  of  light  importance ; 
and  may  without  much  danger  be  left  to  float 
upon  the  tide  of  popular  and  party  favour. 
The  object  on  no  account  to  be  lost  sight  of 
is  futurity :  that  being  provided  for  at  any 
rate,  it  is  a  matter  of  little  comparative  mo- 
ment what  degree  of  indulgence  may  accom- 
pany the  retrospect,  which  cannot  altogether 
be  omitted  to  be  taken  of  the  past.  The  &ct 
of  transgression,  declared,  then  would  come 
the  consideration  of  the  censure,  if  any,  and 
the  deductions  or  set-offs  to  be  made,  on  the 
score  of  motives,  intentions,  or  past  services, 
real  or  supposed,  in  other  lines.  All  would 
be  lost — the  constitution  would  be  betrayed 
and  sacrificed — i^  dazzled  by  the  lustre  that 
circles  the  head  of  this  or  that  arch-delin- 
quent, the  eye  of  parliament  were  to  show 
itself  insensible  to  the  distinction  between 
right  and  wrong,  and  the  quality  of  the  cri- 
minal were  to  be  accepted  as  a  ivarrant  for 
the  crime.  It  was  not  in  the  case  of  James 
the  Second — it  was  not  in  the  case  of  that 
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QwUijf  iif  the  Crimimt'^Dnmnd  for  Inquiry. 


mugttided,  yet  most  religious,  thougli  lo  un- 
hftppily  religious  king :  it  saved  him  not  from 
forfeiture,  much  less  from  verbal  censure. 
It  remains  to  be  seen,  whether  the  constitu- 
tion, which,  in  the  seventeenth  century,  even 
a  king  was  punished  and  expelled  for  violating, 
is  to  be  complimented  away,  and  made  a  sa- 
crifice of,  to  the  pride  of  this  or  that  domi- 
neering subject,  in  the  nineteenth  century — 
in  this  roaturer  age,  in  this  supposed  period 
of  constitutional  improvement,  and  more 
firmly  established  rights. 

Compare  the  case  of  this  immense,  yet  too 
real,  because  uninspectable  Bastile,  with  that 
of  the  scene  of  kindred  abuse  in  miniature, — 
the  home-jail  thus  hyperbolized  and  stigma- 
tized —  in  Coldbath  Fieldt,  See  what  was 
the  conduct  of  parliament  in  the  one  case, 
and  from  thence  say  what  it  ought  to  be — 
what,  if  consistency  be  the  rule,  it  cannot  but 
be  in  the  other.  Information  to  parliament 
of  mismanagement  in  a  prison  —  a  lawful 
prison — employed  as  such  under  the  law  for 
the  suspension  of  the  Habeas  Corpus  act.  No 
principle  of  the  constitution  violated — no  au- 
thority setting  itself  up  to  make  ordinances 
repugnant  to  the  laws,  and  subversive  of  the 
authority  of  Parliament.  The  alleged  cause 
of  the  abuse,  malpractices  on  the  part  of  a 
single  jailor,  negligence  or  connivance  on  the 
part  of  certain  magistrates,  his  official  supe- 
riors. On  this  ground — on  this  single  ground 
— an  address  is  presented  to  his  Majesty  by 
the  House  of  Commons,  for  an  inquiry  into 
the  management  of  this  jail ;  an  address  pre- 
sented with  the  express  concurrence  of  the 
chancellor  of  the  exchequer ;  and  a  commis- 
sion of  inquiry  is  issued  accordingly  —  issued 
by  the  crown,*  and  executed.! 

On  the  present  occasion,  his  Majesty *s  sub- 
jects kept  by  hundreds,  ere  now,  perhaps,  by 
thousands,  in  a  state  of  exile  and  bondage, 
without  end  and  without  cause:  the  four 
grand  bulwarks  of  the  constitution  all  broken 
through,  for  the  very  purpose  of  this  cause- 
less and  endless  punishment ;  the  authority 
of  parliament  treated  by  tlie  servants  of  the 
crown  with  a  contempt  already  become  ha- 
bitual and  rooted:  —  is  the  supposition  so 
much  as  an  endurable  one,  that  after  infor- 
mation thus  exhibited,  though  it  be  by  so 
obscure  a  hand,  parliament  should  sit  still  and 
silent,  exactly  as  if  nothing  amiss  had  ever 
happened? 

When  on  that  occasion  the  motion  was 
made  for  the  address,  the  delicacy  of  the 
chancellor  of  the  exchequer  of  that  day  would 
not  suffer  him  to  refuse  his  declared  concur- 
rence with  it.^     Would  the  supposition  be 


•  2d  September  IflOO ;  printed  by  House  of 
Commons.    Order  dated  18th  December  1800. 

•f-  Report  of  commissioners,  dated  IstNovem- 
ber  IROO;  printed  as  above. 

X  Parliamentary  Register,  22d  July  1800. 


•o  much  as  a  decent  one,  that  the  CSianeellar 

of  the  Exchequer  of  the  present  day  would 
show  so  little  respect  to  the  precedent  thus 
set  by  his  predecessor,  as  to  refuse  to  the  very 
vitals  of  the  constitution  that  attention  which 
it  was  then  not  thought  decent  to  refuse  to 
the  police  of  one  of  the  prisons.] 


|l  Without  a  thought  of  any  application  to 
existing  circumstances,  I  happenea  but  now  to 
open  the  reign  of  Cbaries  I.,  in  Hume  If  pre- 
judices of  any  kind  be  deemed  imputable  to  that 
prince  of  historians,  they  will  hardly  be  of  that 
cast,  which  would  diispose  a  man  to  exaggerate 
the  mischief  resulting  from  a  trans^easiao  of 
the  limiu  prescribed  bv  tbe  eonstitutkm  to  the 
power  of  toe  crown.  Whether  to  that  dispM- 
sicnate,  acute^  and  ooniprehensive  mind,  the 
wounds  given  to  the  constitution  on  the  eround 
of  the  penal  cobny  would  have  presentea  them- 
selves as  matters  oi  indifference—  as  ittddents  in 
which  the  body  of  the  people  have  no  concern  — 
is  a.question,  the  answer  to  which  may  be  read, 
X  should  suppose,  without  much  difficulty,  in  the 
fbUo wing  passages  ;— 

VoL  vt,8vo,  p.  316,  anno  1637.  Speaking 
of  ship-money,  '^  What  security,"  say  the  aigu« 
menu  which  he  exhibits  as  conclusive,  ^  what  se- 
curity against  the  further  extension  of  this  claim  ? 
. . .  Wherever  any  difficulty  dliall  occur,  the  ad- 
ministration, instead  of  endeavouring  to  elude 
or  overcome  it  by  gentle  and  prudent  measures* 
will  instantly  represent  it  as  a  reason  for  infring- 
ing all  ancient  laws  and  institutions :  and  if  such 
maxims  and  such  practices  prevail,  what  has  be- 
come of  national  liberty  ?  What  authority  is  left 
to  HbR  great  charter,  to  the  tiatutes^  and  to  that 
venr  petition  of  right,  which  in  the  present  reign 
had  been  so  solemnly  enacted  by  the  concurrence 
of  the  whole  legislature?"  So  far  Hume.  The 
breach  of  those  two  constimtional  safeguards  eon- 
stituted  in  those  days,  according  to  the  historian, 
the  superlative  of  tyranny.  The  Habeas  Corpus 
act  and  the  BiUof  Rights  have  since  been  added. 
To  triumph  over  those  more  ancient  laws,  the 
violation  of  which  cost  Charles  the  First  his 
crown  and  life,  was  not  enouch :  the  violation 
of  the  Habeas  Corpus  act,  and  the  Bill  of  Rights 
—a  course  of  systematic  violation  perseverM  in 
for  fourteen  years .»  has  accordingly  been  added 
to  the  triumphs  of  ministers  in  these  our  times. 

Along  with  those  two  fiindamental  laws,  other 
^^  statutes**  are  mentioned  by  the  historian  m 
general  terms:  and,  as  an  aggravation  of  the 
tyranny,  the  then  present  reian  is  noted  as  the 
period  that  gave  birth  to  the  Petition  of  Rights 
one  of  those  two  fundamental  laws.  Statutes  of 
inferior  account,  in  crowds,  contribute  to  swell 
the  triumph  obtained  over  kw  (with  grief  I  say  it) 
in  the  now  present  reign :  and  among  them  the 
several  transportation  actsy  to  which,  in  numbers 
too  great  for  reference,  this  same  reign  has  been 
giring  birth. 

lb.  p.  314,  anno  1637—"  It  was  urged,"  . . . 
continues  tbe  historian,  ^<  that  the  plea  of  ne- 
cessity was  in  vain  introduced  into  a  trial  at  kw ; 
smce  It  was  of  the  nature  of  necessity  to  abolish 

all  kw "  p.  316.  "  And  as  to  the  pretension 

that  the  king  is  sole  judge  of  the  necessity,  what 
is  this  but  to  subject  aJl  the  privileges  of  the 
nation  to  his  arbitrary  will  and  pleasure?  To 
expect  that  the  public  will  be  conrinced  by  such 
reasoning,  must  aggravate  the  general  indigna- 
tion, by  adding,  to  violence  against  men*8  per- 
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sons,  and  their  property,  ao  cruel  a  mockeiy  of 
their  undentaQOing.** 

lb.  p.  421,  anno  1641 ''  In  th<Me  days,'*  ob- 

serves  the  historian,  ^^  the  parliament  thought**— 
and  according  to  mm — ^^  justly  thought  that 
the  king  was  too  eminent  a  magistrate  to  be 
trusted  with  discretionary  power,  which  he  mig^t 
so  easily  turn  to  the  destruction  of  liberty.  And 
in  the  eveDt  it  has  hitherto  been  found,  that, 
though  some  sensible  inconTeniences  arise  from 
the  maiim  of  adhering  strictly  to  law.  yet  the 
advantaoes  overbalance  them,  and  sliouid  render 
the  EngUsk  grateful  to  the  memory  of  their  an- 
cestors, who,  after  repeated  oonteats,  at  last  esta- 
blished that  noble,  tbouffh  dangerous,  principle.** 
Established  it?  So  <A«y  thought  (it  seems)  in  their 
times:  so  Hume  thought  (it  seems)  in  nit  time. 
In  these  our  time^  does  that  valuable  principle 
remain  established  ?  or,  after  having  been  over- 
thrown  and  trampled  upon  for  these  fourteen 
years,  is  it  now  finally  to  be  abandoned,  and  to 
remain  lifeless  and  extinct  for  ever? 

In  one  point,  indeed,  at  least  according  to 
the  view  given  of  it  by  this  historian,  the  pual- 
lel  would  be  found  to  fiuL  ^  The  imposition  of 
ship-money,  independent  of  the  consequences,** 
(viz.  the  anti-constitutional  consequences  above 
spoken  of)  *'  was  a  great  and  evident  advantage 
to  the  public,  **  viz.  **•  by  the  judicious  use  which 
the  king  made  of  the  money  levied  by  that  ex- 
pedient.** 

lb.  p.  319,  anno  1637.  —So  far  as  to  the  uncon- 
stitutional  impost  of  that  day.  As  to  the  anti- 
oonstitutional  system  of  the  present  times,  what 
d^^ree  of  ^^judiciousness'*  there  was,  either  in 
the  design  of  it  or  in  the  "  twe'*  made  of  it,  may 


5  of  it,  may 
be  seen  in  the  Letters  to  Lord  Pelham,  by  any 
man  when  conscience  will  permit  him  to  look  the 
subject  in  the  face. 

lb.  p.  360,  anno  1640.— «'  The  kwyeis  had  de- 
clared, that  martiai  law  would  not  he  exercised, 
except  in  the  presence  of  the  enemy;  and  because 
it  had  been  found  necessary  to  execute  a  muti- 
neer, the  generals  thought  it  advisable,  for  their 
own  safety,  to  apply  for  a  pardon  from  the 
crown.** — 8o  much  greater  was  the  respect  paid 
to  the  constitution  by  the  king*s  servants — StnU*- 
ford  of  the  number — in  those  days,  than  in  these. 
See  above. 

lb.  p.  319,  anno  1387. — ^The  cause  of  the  unfor- 
tunate pertmacily  on  the  part  of  the  misguided 
king,  and  the  deceitful  ground  on  which  it  rested, 
are  thus  delineated.  ^^  Though  it  was  justly  ap. 
prehended,  that  such  precedents,  if  patiently  sub- 
mitted to,  would  ena ....  in  the  establishment 
of  arbitiary  authority;  Charles  dreaded  no  op. 
position  from  the  people,  who  are  not  commonly 


mucif  affected  with  consequences,  and  require 
some  striking  motive  to  engage  them  in  a  lenst- 
ance  to  established  government.** 

Such  at  that  time  had  been  the  reUamee^  but 
now  foUowB  the  rendt, 

lb.  p.  317)  anno  1637. — ^'Hampden,  however,** 
observes  the  historian,  **  obtained  by  the  trial  the 
end  for  which  he  had  so  generously  sacrificed  Ins 
safety  and  his  quiet:  the  people  were  roused  from 
their  lethargy,  and  became  sensible  of  the  daiw 
ger  to  which  their  liberties  were  exposed.  Thc& 
national  questions  were  canvassed  m  every  com- 
pany ;  and  the  more  they  were  examined,  the 
more  evidently  did  it  appear  to  many,  that  li- 
berty  was  totally  subverted ...  skvish  principles, 
they  said,  concur  with  illegal  practices; ... 


patriots,  now  lie  prostrate  at  the  feet  of  the  i 
narch.  What  though  public  peace  and  **«»*i^t? 
industry  inaeased  the  commerce  and  opulence  of 
the  kingdom  ?  This  advantage  was  temporaiy, 
and  due  alone,  not  to  any  encouragement  givcB 
by  the  crown,  but  to  the  spirit  of  the  English,  the 
remains  of  their  ancient  needom.  Wbattfaoiuh 
the  personal  character  of  the  king,  amidst  all  ms 
misguided  counsels,  might  merit  mdulgeooe,  or 
even  praise  ?  He  was  but  one  man ;  and  the  pri. 
vil^ges  of  the  people,  the  inheritance  of  miUioos, 
were  too  valuable  to  be  sacrificed  to  his  pr^udioes 
and  mistakes.** 

lb.  p.  376,  anno  1640.— The  jealousv  of  the 
people  was  roused;  ^^  and,  agreeably  to  the  quit 
of  nee  govemmentiL  no  less  mdignation  waa  ex. 
cited  by  the  view  of  a  violated  constitution,  than 
by  the  ravages  of  the  most  enormous  tyrumy.** 
Such  was  tne  language — such  the  spirit — of 
the  people  of  that  dav :  such  thdr  language  and 
their  spirit,  when  both  as  yet  were  temperate,  and 
had  not  burst  forth  into  the  wild  exmosions  that 
ensued.  In  the  case  of  New  South  Wales,  both 
provocations — the  *^  violated  coiutiiutiom^**  and 
the  ^^  enormout  tyranny^ — go  hand  in  hand: 
the  tyranny,  the  end;  the  violation  of  the  consti. 
tution,  the  means.  What  will  now  be  the  spirit 
of  a  British  parliament?  what  will  now  be  the 
spirit  of  the  British  people  ?  It  remains  to  be 
seen  in  what  decree,  if  in  anj,  the  people  of  this 
daytetain  the  virtues  of  theu  ancestors. 

They  must  be  dq^erate  indeed,  if  they  are 
to  be  lulled  into  any  such  persuasion,  as  that  the 
constitution  will  be  capable  of  retaining  for  their 
benefit  its  protecting  force,  afker  it  has  been  made 
apparent,  that,  with  ultimate  impunity,  it  may 
thus  be  trampled  upon  in  the  most  vitu  puta  cm 
it,  for  such  a  course  of  yean. 
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TITLE  I. 

OF  COUKT8  OP  JUBTICB  IN  GENERAL.* 

A&T.  I The  fountain  of  justice  is  the 

tuition,  through  the  channel  of  the  Ugish- 
ture.  Justice  shall  not  be  administered  in 
the  name  of  the  king,  or  any  other  single 
person. 

Art.  IL — The  judges  shall  in  general 
be  elected  by  the  persons  subject  to  their 
jurisdiction ;  and  that  in  manner  hereinafter 
specified. 

AaT.  IIL — No  office  conferring  judicial 
power,  or  the  exclusive  privilege  of  minitter- 
ing  by  particular  services  to  the  exercise  of 
such  power,  shall  be  created  by  the  sole  autho- 
rity of  the  king  for  axg  purpose,  much  less  in 
order  to  be  sold. 

Art.  IV. — Justice  shall  be  administered 
gratis.  Provision  shall  be  made  for  the  mi- 
nisters of  justice  by  salaries.  All  exaction, 
or  acceptance  of  fees,  bg  persons  any  way 
concerned  in  the  administration  of  justice,  is 
hereby  declared  illegoL 

A&T.  y All  stamp^uties  or  other  duties 

19)011  law  proceedings  are  hereby  abolished: 
and  all  laws  made  to  ensure  the  collection  of 
such  duties,  are  so  far  forth  repealed, 

Ajit.  y L  —  The  judges  have  no  share  in 
legislative  power.  Appointed  for  the  express 
purpose  of  enforcing  obedience  to  the  laws, 
their  duty  is  to  be  foremost  in  obedience. 
Any  attempt  on  the  part  of  a  judge  to  frus- 
trate or  unnecessarily  to  retard  the  efficacy 
of  what  he  understands  to  have  been  the  de- 


*  In  this  Title  and  Title  IL  the  passages  in 
italics  point  out  the  principal  differences  between 
this  Diaught  and  that  of  the  Committee  of  the 
National  Assembly  of  France,  delivered  in  2l8t 
December  1788l  In  the  other  Titles,  the  dif- 
ference beinff  total,  italics  would  have  been  of 
no  use.  [  Aluioagh  a  ^eat  part  of  this  Draught 
is  repeated,  for  comnanson  with  that  of  the  C<nn- 
mitteeof  the  Assembly,  and  forconmient,  yet  as 
a  considexable  portion  (Titles  f^om  4  to  10  in* 
diisive,  14  and  16)  is  not  repeated,  and  there  are 
other  variations,  it  is  tbougnt  best  to  reprint  the 
dnuight  at  length,  at  first  published.] 


dded  meaning  of  the  legislature,  shall  be  pu- 
nished with  forfeiture  of  his  office. 
I  Abt.  yil. — But  rules  of  law  derivable 
\from  decrees  of  judges  and  customs  of  courts 
in  times  past,  shall  still  be  in  force,  so  long 
as  they  remain  unsuperseded  by  acts  of  the 
legislature. 

Art.  yill No  judge  has  any  power  to 

make  general  regulations;  not  even  relative  to 
the  mode  of  procedure  in  his  own  court, 

Aet.  IX.  — Sut  should  any  case  arise  be- 
fore a  judge,  in  respect  of  which  it  appears 
to  him  that  the  legislature,  had  the  same  been 
in  their  contemplation,  would  have  made  a 
provision  different  from  that  which  the  letter 
of  the  law  imports,  he  is  hereby  authorised, 
and  even  required,  so  to  deal  therein  as  it 
appears  to  him  that  the  legislature  would  have 
willed  him  to  do,  had  such  case  been  in  their 
contemplation:  taking  such  measures  withal, 
whether  by  exacting  security,  or  sequestration 
of  goods  or  persons,  or  otherwise,  as  shall  be 
necessary  to  prevent  the  happening  of  any  ir- 
remediable  mischief  in  either  event,  whether 
the  legislature  abide  by  the  law,  or  alter  it. 

Art.  X.— .-TT^e  suspensive  power  hereby 
given  extends  even  to  such  laws  and  other  acts 
of  authority  as  shall  have  issued  from  the 
jNational  Assembly,  or  from  any  subordinate 
authority,  at  any  period  posterior  to  that  of 
the  convocation  of  the  present  National  As- 
sembly :  and  it  may  be  exercised  with  still  less 
reserve  with  regard  to  such  former  laws  and 
rules  of  law  as,  though  not  express^  abolished, 
may  appear  unconformable  to  the  principles 
manifested  by  the  National  Assembfy,  and  es- 
pedally  to  those  contained  in  the  declaration 
of  rights. 

Art.  XI Provided  always  that  the  judge, 

as  soon  as  possible  after  the  case  calling  for 
the  exercise  of  such  suspensive  power  has  pre- 
sented itself  to  his  notice,  shall  make  report 
thereof  to  the  National  Assembfy. 

Art.  XIL  —  Copies  of  sucn  report  shall 
also  be  sent  to  the  several  courts  of  justice  to 
which  his  court  is  subordinate:  so  that  the 
dispatching  of  the  original  report  be  not  de» 
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layed  on  account  of  the  dhpatching  of  tuck 
copie$. 

Art.  XIII. — In  such  report  shall  be  con- 
tained— 

1.  A  statement  of  the  matter  of  fact  which 
has  happened  to  ceil  for  the  execution  of  the 
law. 

2.  A  quotation^  with  proper  references^  of 
the  passage  of  law  in  question. 

3.  A  statement  of  the  mischief  which  in  his 
conception  would  ensue,  were  the  letter  of  the 
law  to  he  observed. 

4.  A  statement  of  the  course  provisionally 
tahen  by  him  for  avoidance  of  such  mischief, 
in  pursuance  of  the  power  given  him  by  Art. 

5.  To  such  report  he  is  at  liberty,  and  is 
hereby  invited,  to  subjoin  a  note  of  such  al- 
teration in  the  text  of  the  law,  as  appears  to 
him  most  proper  for  guarding  against  the 
mischief  in  question  for  the  future;  whether 
such  alteration  consist  in  defalcation,  addi- 
tion, or  substitution:  pointing  out  the  very 
words  in  which  the  passage  in  question,  after 
the  alteration  suggested,  ought  to  stand. 

Art.  XIV The  true  and  only  proper 

object  of  inquiry  in  the  exercise  of  this  sus- 
pensive power,  as  far  as  it  regards  laws  pos- 
terior to  the  convocation  of  the  present  Na- 
tional Assembly,  is,  not  what  ought  to  have 
been  tlie  intention  of  the  legislature  in  the  case 
in  question,  but  only  what  would  have  been  so, 
had  the  same  been  present  to  their  view. 

Art.  XV. — Au  judges  and  other  ministers 
of  justice  are  also  hereby  invited  to  make  re- 
port, at  any  time,  of  any  inconvenience  which 
appears  to  them  likely  to  ensue  from  the  literal 
execution  of  any  article  of  law,  even  although 
no  case  calling  for  such  execution  shall  have 
yet  arisen :  as  also  to  propose  questions  rela- 
tive to  the  import  of  any  passage  in  the  law, 
which  may  have  appeared  to  them  ambiguous 
or  obscure. 

Art.  X  VL  — The  subordinate  representa- 
tive assemblies,  in  the  exercise  of  the  powers 
of  administration,  and  subordinate  legislation, 
lo^g^d  in  their  hands  by  the  supreme  legisla. 
ture,  areTnot  ?]  accountable  to  the  judicial 
power.  The  members  of  them  cannot  there- 
fore be  punished,  or  dted  to  appear  before 
it,  for  any  act  done  by  them  in  their  quality 
of  members.  Obedience  to  an  act  of  any  such 
assembfy,  acting  within  the  sphere  of  the  autho- 
rity committed  to  it  by  the  sovereign  legisla- 
ture, is  to  be  enforced  by  the  courts  of  justice 
in  like  manner  as  to  an  act  of  the  National 
Assembly  itself.  But  for  that  purpose,  it  is 
necessary  that  the  courts  of  justice  should  take 
cognizanee,  upon  every  occasion,  of  the  ques- 
tion, whether  in  such  instance  the  subordinate 
assembly  has  or  has  not  coifined  itself  within 
its  proper  sphere,  and  to  decide  accordingly 
upon  the  validity  of  their  act. 

Art.  XVII — The  judges,  elected  as  in 


[Tit.  L 

manner  hereafter  ordained,  shall  enjoy  their 
offices  for  life,  unless  divested  thereof  in 
manner  hereinefter  specified. 

Art.  XVIII. — Judicial  proceedings,  from 
the  first  step  to  the  last  inclusive,  shall,  in  all 
cases  but  the  secret  ones  hereinafter  spec^ied, 
be  carried  on  with  the  utmost  degree  of  pub- 
licity possible. 

Art.  XIX. — Every  subject  has  a  right  to 
plead  his  own  cause,  in  every  stage,  and  be^ 
fore  every  court,  as  well  by  word  of  mouth 
as  in  writing ;  and  as  well  by  himself  as  by 
the  mouth  or  hand  of  any  person  of  his  cAaiee, 
not  being  special^  debarred  by  law. 

Art.  XX..— ^^  monopoly  of  the  right  of 
selling  advice  or  service  in  matters  of  law 
(saving  provisionally  the  profession  of  a  no- 
tary) is  abolished.  Any  advocate  may  prac- 
tise in  the  capacity  of  an  attorney;  any 
attorney,  in  the  capacity  of  an  advocate;  and 
any  man,  not  specialbf  debarred,  in  the  capa- 
city of  either. 

Art.  XXL — In  every  suit,  civil  as  weU 
as  penal,  both  parties  shall  attend  in  person 
at  the  commencement  of  the  cause,  m  presence 
of  each  other  and  of  the  judge  (unless  in  as 
far  as  they  may  stand  excused  by  special  rea- 
sons, in  manner  hereinafter  specified);  and  so 
from  time  to  time  during  the  continuance  of 
the  cause ;  there  to  depose,  and  to  be  inter- 
rogated, at  any  time,  they  or  their  represen- 
tatives, each  on  the  part  of  the  other,  in  the 
same  manner  as  witnesses. 

Art.  XXII All  privilege  in  matters  of 

jurisdiction  stands  abolished.  AU  subjects 
stand  henceforward  upon  an  equal  footing,  in 
respect,  as  well  of  the  manner  of  pleading, 
and  the  order  in  which  their  causes  are  to  be 
heard  and  decided,  as  of  the  choice  of  the 
courts  before  which  they  are  to  plead. 

Art.  XXIII The  constitutional  order 

of  jurisdiction  shall  not  be  disturbed,  nor 
the  subject  drawn  out  of  his  natural  court  by 
royal  commissions,  or  attributions  of  i 
or  arbitrary  evocations. 

Art.  XXIY. -^-Besolved,  That  this  i 
bly  wiU,  with  all  convenient  speed,  proceed 
to  the  enactment  of  a  law  to  determine  in 
what  cases,  and  how,  the  power  of  evocatioo 
may  be  lawfully  exercised. 

Art.  XXV Resolved,  That  this  Asaem. 

bly  will  proceed  with  all  possible  expedition 
to  frame  a  new  code  of  Procedure,  of  wfaidi 
the  object  shall  be  to  render  the  administra- 
tion of  justice  as  simple,  as  expeditious^  and 
as  little  expensive  as  possible. 

Art.  XXVI Resolved,  That  this  Assem- 
bly will  proceed  with  all  possible  expeditHm 
to  frame  anew  code  of  Penal  Law,  of  whidi 
the  object  shall  be  to  render  the  punishments 
in  every  case  as  proportionate,  as  mild,  and 
as  apposite,  as  possible ;  never  losing  sight  oi 
the  maxim,  that  every  ht  or  degree  o^  punish- 
ment which  is  not  necessary,  is  a  violation 
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of  the  rights  of  man,  and  an  ofienoe  oominii- 
ted  by  the  legiahitor  against  society. 


TITLE  IL 

DISTRIBUTION  AND  GRADATION  OF  THB 
COURTS  or  JUSTICE. 

Art.  L  — In  every  jMritA  for  canton]  there 
ahall  be  a  court  of  justice  ot immediate  jwriB" 
dictum^  ynder  the  name  of  the  Parieh  Ccurt* 
eomfpaeed  of  a  ein^  judge:  eamitg  eueh  eon- 
Molidatiome  or  dimdone  of  parieheSf  ae  ma^ 
be  made  for  thie  purpoeef  ia  virtue  of  the 
power  $  hereiiufier  gioem. 

Art.  IL — In  each  district  there  shall  be 
m  court  of  justice  of  immediate  jurisdiction, 
under  the  name  of  the  immediate  District 
Court,  compoeed  m  Uke  mam^r  of  a  eingie 


IT.  IIL — In  eaeh  dietrutt  there  ehaU 
alio  be  a  Court  cf  Appeal,  under  the  name 
of  the  Dietriet  Court  of  Appeal,  compoeed 
in  hhe  manner  of  a  eingte  judge. 

Art.  IV.^~[In  each  department  there 
shall  be  a  Court  of  Appeal,  under  the  name 
of  the  Dbpartmbnt  Court,  compoeed  in 
Uhe  manner  qf  a  eingle  judge.']  \jQ^utre,  the 
neceeeity  of  thia  court  ?} 

Art.  V.~  At  Paris  there  shall  be  a  Court 
of  Appeal,  in  the  last  resort,  under  the  name 
otihe  Metropolitan,  or  Suprrmr  Court,  com- 
poeed in  Hhe  manner  of  a  eingle  judge. 

Art.  VL  —  The  decrees  of  the  Metro- 
politan Court  of  Justice  shall  be  final,  «jr- 
cept  eueh  on  aceount  of  which  ceneure  ehaU 
have  been  paet  on  the  judge  hg  a  decree  of 
the  National  Aeeemblg,  m  manner  hereinofier 
epeeijied. 

Art.  V n.  ^  To  each  of  the  eeveral  claeeee 
of  courte  above  mentioned  ie  given  authoriig 
over  all  eorte  of  pereone,  and  in  everg  eort  of 
eauee,  throughout  the  ^tgdom;  eaving  cnlg, 
the  diffkrence  between  juriedktion  immedieie 
and  appeUatet  «mI  the  authoritg  of  certain 
tribunale  of  exception,  tn  ae  far  ae  the  eame 
ie  herebg  aehnowUdged,  andprooitionaUg  con- 

Art.  VIIL^Tfteseortf,  1.  Courte-Mar- 
tiol  in  the  landeervice;  in  aefar  ae  the  powers 
of  eueh  courte  are  cot^ined  to  the  maxntenanee 
ofdiedpUne  among  miUtary  men. 

Art.  IX — %  Naval  Courte-Martial;  in  ae 
far  ae  their  powere  are  coi^ined  to  the  main- 


*  The  difficulty  of 
Ceufts  and  CatUonCwL 
tieii  and  r^ecdon  of  the 


between  Paruft 
,  and  Detween  the  adop- 


_- ^ this  diauffht^  a 

tude  ofexptciilon^aBd  thenee  a  sorlofobaenrity, 
which  would  not  aihifaise  have  had  ezislenoe. 
A  t  a  oeijed,  too  late  ftr  the  lequisila  alteiations, 
I  am  become  cleat  in  my  own  ndnd  against  the 
Department  Courts,  and  the  question,  as  between 
Parish  and  Canton  Courts,  depends  upon  load 
considerations,  not  within  my  reach. 
Vol.  IV. 


tenanee  of  discipline  among  men  engaged  in  the 
naval  department  of  the  public  eervice. 

Art.  X. — 3.  Caueee  relative  to  mattere 
htmpening  at  eea,  on  board  private  veeeehf 
belong  to  the  jvriediction  of  the  courte  ofang 
territory  where  the  veeeelie  in  harbour;  viz. 
to  the  immediate  courte,  if  no  regular  iudg^ 
ment  hae  been  paeeed  in  virtue  of  ang  lawfid 
authoritg  on  ioard  the  veeeel:  or,  if  there 
hae,  then  to  the  courte  ofappwl* 

Art.  XL -^4.  Cokrte  Eccleeiaetieal :  in 
ae  far  ae  the  powere  of  eueh  courts  are  eon* 
Jined  to  the  maintenanee  of  eccleeiaetieal  die- 
cipUne  among  ecclesiastical  men. 

Art.  XIL  5. — AU  representative  aseem^ 
blies  ;  far  the  purpose  of  putting  a  stop  to, 
and  punishing  offinces  committed  bg  members 
or  others,  in  face  of  the  assemblg. 

Art.  Xlll.  ^AU  courts,  other  than  the 
tribunale  of  exception,  ae  above  spec^d, 
shall  be  comprised  under  the  common  appeU 
lotion  of  Ordinary  Courts. 

Art.  XIV. — In  every  ordinary  court  [but 
the  parish  court,  and  in  everg  parieh  court 
where  there  ie  a  judge  specialki  appointed,  as 
in  THt.  v.]  there  ehaU  be  a  Pursuer-general 
and  a  Defender-general. 

Art.  XV.^  Attached  to  the  authoritg  of 
the  judge,  ae  well  ae  to  that  of  the  pursuer- 
general  and  definder-general  of  everg  ordi- 
narg  court,  shall  be  the  power  qf  appointing 
eubstitutee,  or  deputies,  viz.  one  permanent 
and  occasional  ones  as  occasion  mag  require. 

Art.  XVL— The  name  o£  Advocate-Cfe^ 
neral,  or  PkbHc-Advocate,  shall  be  common 
to  pursuers  and  defenders  general ;  and  the 
name  of  Magietrate  to  judges,  advocate-ge- 
nerals, and  the  permanent  deputy  of  each.  ^ 


TITLE  in. 

OP  JUDOB8  OP  TBB  ORDINARY  COURTS.^ 

§  1.  Appointment — Cofifmaaiioe  tn  Office-^ 
Power  and  Ranh. 

Art.  L_A  [Judge*]  (principal)  shall  be 
elected  by  the  electors  chosen  by  tiie  active 
citizens  of  the  territory  over  wluch  he  is  to 
be  [judge,  •}  in  the  same  manner  as  a  mem- 
ber of  Uie  administrative  body  of  that  tern* 
tory;  parochial  [judges^]  excepted,  of  whom 
in  Tit.  v.,  and  metropolitan  Qudgea.*"] 

Art.  IL  -^  On  the  first  election^  to  be  eli- 
gible to  this  office,  a  man  must  be  seven  and 
twenty  years  of  age,  and  must  have  ezerdsed 
thefimctionsof  amanof  law,  for  three  yean 

*  With  the  variations  indicated  by  the  ensu- 
ing noteff  the  contents  of  this  will  scnre  far  Tit. 
Xl.  Of  PuR»roR4}sNBRAi.»,  sud  Tit  XIL 
Of  DBfendkr-Okneralb. 
/  PuRS^  Gen.  Puisuer-OcnenL 
'IDef.  Gen.  Defender-GenemL 
^  /  Purs.  G.  Punuer-Genenk. 
i  Dep.  G.  Defender-Genendi, 
T 
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in  a  superior  court,  or  for  five  years  befwe 
an  inferior  tribunal.*' 

Under  the  denomination  of  Men  of  Law, 
are  comprised,  for  this  purpose,  1.  Judges  ik 
every  description ;  2.  King's  advocates  and 
attomies,  and  their  substitutes;  3.  Advo- 
cates ;  4.  Attomies ;  [5.  Secretaries  of  courts  ? 
ChreffierBf]   [6.  Notaries?] 

Art.  III.  —  No  vacancy  in  any  [judidal 
office^]  but  the  lowest  shall  be  filled,  but  out 
of  the  same  rank  of  [judges,**]  or  that  next 
below:  but  [judges^]  in  those  ranks  all  over 
the  kingdom  are  alike  eligible. 

Art.  IV. — No  vacancy  in  the  lowest  rank 
of  [judges]*  principal  shall  be  filled  but  by 
some  one  who  has  served  in  the  station  of 
pudge]*  depute  permanent,  and  that  for  at 
least  [three]  years,  on  elections  posterior  to 
the  year  [1793.] 

AjiT,  V.  The  pudge"]  principal  of  every 
court,  (except  the  parish  [or  canton]  court, 
and  itie  metropolitan)  shall  hold  his  ofiice 
ibr  life,  unless  divested  of  it  in  one  or  other 
of  the  following  ways :  — 

1.  Resignation. 

2.  Forfeiture,  judicially  pronounced. 

3.  Amotion,  pronounced  by  the  sufirages 
of  a  majority  cf  the  whole  number  of  the 
electors  entitled  to  vote  at  the  hAt  preceding 
election,  general  or  particular,  holden  for  the 
choice  of  a  magistrate,  or  of  a  member  of  the 
administrative  body  of  his  territory. 

4.  Amotion,  pronounced  by  a  majority  of 
the  whole  number  of  members  of  the  affini- 
uistrative  body  next  in  rank  above  that  of 
the  territory  of  which  he  is  [judge.  •] 

Art.  VI. — By  amotion,  without  forfeiture, 
a  pudge*]  loses  his  rank  as  such,  but  not  his 
salary,  nor  the  capacity  of  being  rechosen, 
even  inunediately. 

Art.  VIL— 'Every  judge,  for  the  enforce- 
ment  of  hia  decrees  judicially  given,  has,  in 
case  of  necessity,  the  command  over  all  per- 
sons, without  distinction,  within  the  bounds 
of  his  territory,  the  king  only,  and  judges  of 
equal  or  superior  rank,  excepted. 

Art.  VIII — When  a  [judge,*]  in  the  ex- 
ercise of  his  function,  goes  out  of  his  own 
proper  territory  into  another,  he  takes  his 
[rank  and  power<]  with  him,  subject  only  to 
the  [rank  and  power^]  of  the  co-ordinate  and 
superior  [judges  *J  of  that  territory. 

Art.  Ia —  A  judge  principal*  shall  have 


,f  Purs.  G.  Puisuer-genend. 
\Def.  G.  Defender-Ooieral 
.  f  Purs.  G.  PurBuer-Gencrala. 
'  (  Dxr.  G.  Defender-Generals. 
•This  article  is  copied  ftem  Tit  IV.  Art  V. 
of  the  Cemmittee's  diangfat,  relative  to  the  Dis- 
trictCouits.    Thespedficationlhavesatgoined 
seems  leqnislte,  toprevcnt  unoertahity. 
4  r  Purs.  G.  Office  of  Punner-Geneial. 
i  Def.G.  Office  of  Defender-GenenL 
!  Purs.  G.  and  Dep.  O.    Omit  this  article. 
Purs.  G.  and  Dcr.  G.  Authority. 


precedency  of  all  penons  over  whom  he  !■• 
power,  as  according  to  Art.  XL ;  m  judge  of 
appeal  takinp^  place  of  a  ju^  of  immediate 
junsdiction  for  the  same  territory,  and  jadges 
of  the  same  court  according  to  the  priority 
of  their  appointment 

Art.  X.  — Judicial  <bify>  ouffhi  not  to  he 
neglected  far  any  other.  Acceptance  of  m  ju- 
dicial od&oe  vacates  every  other,  jodidal  or 
not  judicial:  and  aoeepiuioe  of  an  office  not 
judicial,  vacates  every  judicial  one.  Mnck 
lesB  shall  a  Judge  exercise  any  other  prailea- 
sion,  sudi  as  that  of  notary,  advooate,  or 
attorney.  This  extends  to  Judges-Depntei 
permanent,  but  not  to  judges  natural,  of  wiiom 
in  Tit.  V, 

Art.  XL -^[A  judge  cmght  to  stmtd  efeer 
of  offemce,  ana  of  nupiciom  of  partiahtg.  ^] 
No  [judge*]  shaU  give  his  vote  at  any  elec- 
tion ;  nor  use  any  means,  direct  or  indirect^ 
to  inflnence  the  votes  of  others. 

§  2.  Pay, 

Art.  I.  — The  expense  of  the  salary  of  an 
[instituted  judge*]  of  the  pariah  court  shall 
be  defrayed  by  the  parish : 
[Of  a  canton  court,  by  tiie  district:] 
Of  a  district  court,  by  the  district : 
[Of  a  department  coort,  by  tlie  depart* 
ment:] 
Of  the  metropolitan  court,  by  the  nation.' 
Art.  IL  ~  On  the  [     day]  preceding  the 
day  of  election,  an  auction  shall  be  hM  be- 
fore the  directory  of  the  administrative  body 
of  the  territory  charged  with  the  expense  of 
the  salary,  under  the  name  of  the  Patriotic 
Auction :  at  which  the  candidates  shaU  be 
at  liberty  to  attend,  in  person  or  by  proxy, 
in  order  to  declare,  each  of  them,  what  he  b 
willing  to  give,  if  anything,  to  the  oonunon 
fund  of  the  territory,  in  the  event  of  his  bei^g 
elected  to  the  office.  And  thereupon  the  olBce 
shall  be  put  up  by  the  president,  each  bidder 
being  at  liberty  to  advance  as  often  as  he 
tiiinks  proper,  in  the  manner  of  a  tvmw%m^fn 


Art.  IIL — As  soon  as  it  appears  tta*  no 
candidate  wiU  make  any  fiffther  advance,  each. 
shall  give  in  an  midertaking  in  writing,  in 
whidi  shall  be  specified  what  he  binds  him- 
self to  give,  in  the  event  of  his  being  elected. 

Art.  IV. — At  the  same  time  each  candidate 
shall  give  in  an  inventory  of  his  estate,  as 
well  in  possession  as  in  expectancy,  together 
witii  all  charges  thereupon,  with  an  estimate 


*  Purs.  Gev.  and  Dbf.  Qmit,  To  this  ar- 
tide  substitute— Acceptance  of  the  ofiice  of  Pur- 
auer  [or  Defender]  General  at  any  oooit,  va- 
cates every  other;  and  acceptance  of  anyotiber 
office,  vacates  that  of  Pnisaer  for  Dennder] 
GcmbbL  Nor  shall  a  Pnisoer  [or  DeAndcrJ 
Gcnenl  exerdse  the  prafession  of  notary,  ad* 
vocate,  or  attorney*  This  extends  to  Pursocr 
[or  Defender]  Genaalsand  Dmutes  permanent 

^  Purs.  Gbk.  and  Def.  Oek.  Omit  this 
chuisc. 
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of  the  dear  valae  tliereof  Id  ready  money ; 
the  whole  being  signed  by  the  candidate  him- 
self, and  verified  by  his  oath. 

Art.  y. — At  the  same  time  each  candi- 
date shall  give  in  a  paper  stating  his  preten- 
sions, of  what  nature  soever,  on  whidi  he 
grounds  his  hopes  of  being  chosen ;  such  as 
his  age,  the  time  during  which  he  has  acted 
in  the  capacity  of  a  man  of  law,  in  what 
branch  of  the  profession,  before  what  courts^ 
and  the  like :  and  such  paper  shall  also  be 
signed  by  the  candidate  himself,  and  verified 
by  his  oath. 

Abt.  VI.  —  The  above  inventory  may 
either  be  open  or  sealed :  if  sealed,  the  de- 
claration of  its  verity,  concluding  with  the 
signature,  shall  be  on  the  outside:  and  it 
>«hall  be  reserved  unopened  till  the  event  of 
the  election  is  declared ;  at  which  period,  if 
lie  whose  act  it  is  should  prove  the  suecess- 
itil  candidate,  it  shall  thereupon  be  broken 
open ;  if  not,  it  shall  be  returned  to  him  un- 
opened. 

Art.  VIL — The  above-mentioned  under- 
takings and  dedarations  shall  forthwith  be 
printed  together  on  the  same  paper,  and  a 
copy  given  to  every  elector  [  ]  days  be- 
Ibre  the  election. 

Art.  VIIL— If,  the  election  havmg  fiillen 
upon  (me  of  the  bidders,  he  should  fell  in 
complying  in  any  particular  with  the  terms 
of  his  engagement,  his  right  to  the  office 
diaU  thereupon  cease ;  and  upon  a  vacancy 
declared  by  the  competent  court,  at  the  in- 
stance of  the  procurator  syndic  of  the  ad- 
ministrative body,  a  new  election  shdl  be 
decreed :  but  time  may  be  allowed  him  for 
performing  his  engagement,  or  an  equivalent 
accepted  by  the  court  on  his  application,  the 
procurator  sjmdic  being  heard  on  the  other 
side. 

Art.  IX — The  penalty,  in  case  of  felse- 
hood  in  a  declaration  given  in  as  above,  shall 
be,  if  the  falsehood  were  wQful,  forfeiture  of 
the  office,  together  with  the  purchase-money, 
if  any  were  paid :  if  the  fiilsehood  happened 
through  inadvertence  coupled  with  temerity 
or  negligence,  a  discretionary  fine. 

Art.  X — From  the  salary  of  every  [judge*] 
shall  be  deducted  [25]  per  cent,  upon  the  in- 
terest of  the  capital  representing  his  private 
fortune ;  yet  so  as  that  the  remainder  shsdl 
not  be  less  than  [one  fourth]  of  the  whole ; 
unless  in  as  fiur  as  any  fiirther  deduction  may 
have  been  comprised  in  the  undertaking  he 
has  delivered  in. 

Art.  XL  —  In  the  case  where,  his  salary 
not  having  undergone  the  utmost  deduction 
of  which  it  is  thus  susceptible,  any  accession 
happens  to  his  fortune  by  succession,  dona- 
tion, or  bequest,  to  the  value  of  [12,000] 
livres  or  upward^  he  shall,  within  [half  a 

{  PiJRS.  Geh.  Pursuer-GeneraL 
l  Def,  Gew.  Defendet-General. 


year]  after  effects  to  that  amount  have  beeri 
received,  give  in  a  supplemental  declaration 
of  the  particulars  of  such  accession ;  and,  upon 
an  account  settled  with  the  officer  who  stands 
diarged  with  the  payment  of  his  salary,  a  pro- 
portionable deduction  shall  take  place,  from 
the  day  when  such  supplemental  declarationt 
was  given  in. 

Art.  XIL  — The  contribution  offered  at 
the  auction,  may  be  either  in  ready  money, 
or  in  any  other  shape ;  and  in  particular,  it 
may  be  in  the  shape  of  a  release  of  the  whole, 
or  any  part  of  the  appointed  salary :  and  in 
this  case,  the  deduction  prescribed  by  Art.  X. 
shall  be  understood  to  be  induded ;  but  no 
offer  shall  be  deemed  valid*  which  would  re- 
duce the  income  of  the  candidate  below  the 
amount  of  the  appdnted  sahiry. 

Art.  XIII.  —  On  the  day  when  the  suc- 
cessful candidate  is  sworn  m,  and  previous 
to  his  beiag  sworn  in,  any  member  of  the 
corporate  assembly,  before  which  he  is  sworn 
in,  shall  be  at  liberty  to  put  to  him  all  such 
questions  as  may  tend  to  ascertain  the  truth 
and  suffidency  of  the  several  declarations  he 
has  given  in:  and  whoever  ezerdses  the  func- 
tions of  procurator  syndic,  is  spedally  changed 
with  this  duty,  and  responsible  for  the  ne-. 
gleet  of  it. 

Art.  XIV That  time  and  opportunity 

for  scrutinizing  the  accuracy  of  the  inventory 
above  mentioned  may  not  be  wanting,  the 
[judge  elect  *]  shall  not  be  sworn  in  till  [  ] 
days  afler  it  has  been  broken  open,  nor  tiU 
[  ]  days  after  it  has  been  published  in  [the 
newspaper  most  current  in  the  place,^ 
•  Art.  XV.  —  In  case  of  amotion  without 
forfdture,  the  salary  paid  shall  be  the  ap- 
pointed salary,  without  deduction :  and  any 
contribution  that  has  been  given  in  conse- 
quence of  the  patriotic  auction  shall  be  re- 
fimded,  but  without  interest. 

Art.  X  VL  —  In  case  of  resignation,  the 
contribution  shall  in  like  manner  be  refunded^ 
but  no  salary  continued. 

§3.  Attendance. 

When  Injustice  sleeps.  Justice  may  do  the 
same. 

Art.  L  —  The  [judgment -seat']  ought 
never  to  be  empty,  during  any  part  of  the 
juridical  day,  throughout  the  year:  in  an 
immediate  court,  never :  in  a  court  of  appeal, 
never  where  there  is  any  cause  on  the  paper, 
ripe  for  hearing. 

Art.  IL— The  juridical  day  shall  be  of 
[twelve]  hours :  vi«.  from  [dght]  to  [dght,] 
allowing  only  [one]  hour  within  that  time, 
viz.  between  [two]  and  [three]  for  refiresh- 
ment. 

This  extends  not  to  the  judges  termed 
NaturaL 


.  r  PvRS.  G.  Seat  of  the  Pursuer-GeDcraL 
I  Def.  G.  Seat  of  the  Defender- General. 
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Aat.  III.  —  A  jjudge  immediate,^]  when 
absent  from  the  fixed  judgment- seat  upon 
Ottt-duty  (as  upon  a  view  or  the  examination 
of  a  sick  penon,}  ought  to  take  care  that  it 
be  filled,  if  possible,  by  some  pudge*]  depute 
permanent  or  occasiomil,  on  pain  of  being  re- 
sponsible for  the  fidlure. 

Art.  IV.  —  A  fjudge's*]  salary  shall  be 
reckoned  by  the  day,  and  paid  him  every 
fweek]  by  [Me  pa^moiter.'}  It  shaU  be  paid 
him  nowhere  but  upon  the  [judgment]  seat; 
or,  in  ease  of  sickness,  in  his  own  apartment : 
a  day's  pay  bein^  deducted  for  every  day  of 
absence,  otherwise  than  upon  duty ;  except 
vacation-days  which  he  is  allowed  to  take, 
[thirty]  in  the  course  of  the  year,  at  his 
choice;  provided  that  the  [judgment]  seat 
be  not  at  any  time  left  vacant. 

Art.  v.  —  The  day's  pay  thus  to  be  re- 
ceived shall  be  a  day's  pay  of  the  appoinied 
salary :  the  difference,  if  any,  between  that 
and  the  clear  salary  remaining  after  the  con- 
tribution furnished  according  to  §  2,  shall 
be  made  up  by  quarterly  advances,  which  the 
[judge*]  shall  make  on  [the  tuual  quarter' 
aojfe]  to  rthe  paynuuterTi  nor  shall  he  be 
reimbursea  any  deficiencies  occasioned  by  un- 
allowed days  of  absence. 

Art.VL — Declaration  to  be  taken  by  every 
[judge*]  every  time  he  receives  his  salary: — 

I,  A.  J.,  solemnly  dedare,  that  since  the 
last  time  of  my  receiving  salary,  I  have  not 
at  anv  time,  during  juridical  hours,  been  ab- 
sent from  the  duty  of  my  office,  except  during 
the  following  days,  viz.  [  ],  nor  absent 
from  the  judgment-seat,  except  the  following 
days,  when  I  was  out  upon  duty,  at  the  places, 
in  the  causes,  and  for  tiie  purposes  following, 
vix.  [        ]. 

Art.  VIL — A  copy  of  every  such  declara- 
tion, signed  by  the  [judge,*]  shall,  on  that 
same  day  in  which  it  was  made,  be  hung  up, 
in  a  conspicuous  manner,  near  the  judgment- 
aeat,  there  to  remain  tUl  the  next  quarter- 
day. 

Art.  VIIL  —  A  [judge*]  is  to  be  under- 
stood to  have  been  absent  from  duty  on  any 
day,  i^  in  the  course  of  that  day,  he  has  not 
sitten  at  least  [one  hour;]  and  if,  during  the 
rest  of  the  day,  he  has  not  been  within  [an 
hour's]  call  of  the  judgment -seat,  except 
when  out  upon  distant  duty :  word  being  left 
with  [      ]  where  he  was  to  be  found. 

Art.  IX.— [Judges^]  of  immediate  courts 
are  also  bound*  to  go  upon  duty,  in  cases  of 

.  r  Pubs.  O.  Pntsaer-GenenL 

'  1 DXF.  a  Defender-OenenL 

.  /  P  VKB.  O.  Punaer-Genends. 
i  Dxr.  O.  Defender-Oeneals. 

^  Pvms.  O.  Pnisaer-General  of  an  immediate 
Court  Dxr.  O.  Defender-Genersl  of  an  im- 
mediate Court 

.fPums.  O.  Punuer-OenenU's. 

'  (Pxr.  O.  Defender-Oeneral*s. 


necessity,  at  all  hours,  in  manner 
specified. 


§  4.  Oath  of  Office. 
Art.  i.^The  following  oath  afaali  be 


taken  by  every  [judge*]  upon  Ida 
into  office.  While  pronouncing  it,  he  disll 
stand  up  before  the  judgment-seat,  in  opn 
court,  with  his  left  hand  on  his  boaom,  aad 
his  right  lifted  up  to  heaven :  — 

I,  A.  J.,  being  raised  by  the  dioice  of  my 
fellow-citizens  to  the  office  of  [  ], 

do  solemnly  promise  and  swear : 

[Art.  IL  "—1.  That  so  long  as  I  con- 
tinue in  possession  of  my  said  office,  1  will, 
to  the  bttt  of  my  ability,  administer  jostioe 
to  aU  men  alike,  to  high  and  to  low,  to  rich 
and  to  poor,  not  suffering  myself  to  be  faiaased 
by  personal  interest,  by  hope  or  fear,  or  by 
fevour  or  aversion  towards  any  individual  or 
cUiss  of  men  or  party  in  the  state.] 

Art.  m.  _  2.  That  I  will  not  endeavov 
to  keep  secret,  but  on  the  contrary  study  by 
all  suitable  means  to  render  public,  the  pro- 
ceedings belonging  to  my  office,  in  aU  oasca 
in  which  the  law  ordains  them  to  be  public. 

Art.  IV.— 3.  That  I  will  keep  aeoret, 
to  the  utmost  of  my  power,  the  prooeedinga 
belonging  to  my  office,  in  as  &r  the  law  or- 
dains them  to  be  secret 

Art.  V.  _4.  That  I  will  not  on  any  ac- 
count, out  of  the  regular  course  of  juatioe, 
give  <»r  to,  but  indignantly  reprove,  any  ap- 
plication that  may  be  made  to  me  concerning 
any  cause  in  contemplation  of  its  dependiqg 
or  coming  to  depepd  before  me,  modi  less 
give  any  opinion  or  advice  relative  tliaeto: 
and  that,  should  any  such  application  be  made 
to  me  in  writing,  I  will  &rthwitb  produce 
and  read  the  same  in  open  court,  although  it 
should  be  contained  in  a  private  and  confi- 
dential letter. 

Art.  VL  _5.  That  I  will  at  no  time  ac- 
cept any  gift  or  fevour  that  shall  have  been 
offered  me,  in  the  view  either  of  influencing 
or  recompensing  my  conduct  on  any  parti- 
cular occasion  in  the  discharge  of  the  fimc- 
tions  of  my  office :  and  that,  in  case  of  my 
suspecting  any  fevour  to  have  been  done  or 
offered  me  with  any  such  view,  I  will  forth- 
with declare  and  make  public  my  suspiaoa : 
nor  will  I  knowingly  and  wittingly  suffer  any 
such  offer  or  recompense  to  be  made,  on  any 
such  account,  to  any  person  dependent  upon 
or  connected  with  me ;  but  thai,  on  aoafs- 
don  of  any  such  offer  or  reoompenee,  I  will 
forthwith  make  public  such  my  suspicion,  to- 
gether with  the  grounds  thereof,  and  the 
names  of  all  parties  oonoemed. 


"  Puxs.  e.  and  Def.  O.  For  this  cUtue  t^ 
HUtOeihe  three  cUuuetimenedmnier  IK  Ht 
Art  VII.  VIII,  IX. 
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Ajit.  VIL— 6.  That  I  wiU  not,  on  the 
occasion  of  any  pecuiiiaiy  or  other  hargain, 
directly  or  indirectly  avail  mvself,  or  endea- 
vour to  avail  myself  of  the  influence  or  au- 
thority of  my  station  to  obtain  any  advantige 
to  nysdf  or  any  other. 

A&T.  y  IIL  ~  7.  That  I  will  not  take  any 
jmjFt  whatsoever  in  any  election ;  nor  use  any 
meanSy  direct  or  indirect,  to  influence  the 
vote  of  any  other ;  excepting  only  the  public 
Atatement  of  my  pretensions  according  to  law, 
on  any  election  in  which  I  shall  myself  be 
caaididate. 

AaT.  IX. —8.  That  I  will  not  willingly 
absent  myself  from  duty,  except  to  the  ex- 
tent of  the  time  allowed  me  by  the  law,  or  in 
case  of  unavoidable  necessity,  resulting  from 
ackness  or  otherwise;  nor  then,  without 
maldng  the  best  provision  in  my  power  for 
keeping  ray  place  supplied. 

Art.  X._9.  That  I  will,  as  &r  as  de- 
pendb  upon  me,  give  to  every  cause  that 
comes  into  my  hands,  the  utmost  dispatch 
that  shall  appear  to  me  consistent  with  the 
purposes  of  justice:  nor  will  I*  put  off 
any  cause,  or  give  to  any  cause  the  priority 
over  another,  but  for  special  reason  publicly 
declared. 

Aet.  XL— 10.  That  I  will  at  no  time, 
through  impatience  or  otherwise,  knowingly 
cause  or  permit  justice  to  suffer  by  undue 
precipitation ;  and  in  particular,  that  I  will 
not  bestow  less  attention  upon  the  cause  of 
the  poor  than  of  the  rich;  considering  that, 
where  small  rights  are  seen  to  be  contemned, 
great  ones  will  not  be  deemed  secure;  and 
that  importance  depends  not  upon  nominal 
▼alue,  but  upon  the  proportion  of  the  matter 
in  dispute  to  the  circumstances,  and  its  rela- 
tion to  the  feelings  of  the  parties. 

Akt.  XIL— .n.  That  I  will  not,  through 
fiivour  to  those  who  profit  by  the  expense  of 
the  administration  of  justice,  connive  at,  much 
less  promote,  any  unnecessary  expense;  but 
on  the  contrary  study,  as  much  as  in  me  lies, 
to  confine  such  expeiue  within  the  narrowest 
bounds  compatible  with  the  purposes  of  jus- 
tice. 

Art.  XIIL— 12.  That  I  will  not,  tiirough 
impatience,  or  fovour  to  the  professional  ad- 
vocate, show  discountenance  to  him  who 
pleads  his  own  cause,  or  to  him  who  pleads 
gratuitously  the  cause  of  his  friend,  but  rather 
show  indulgence  and  lend  assistance  to  their 
weakness. 

Art.  XIV.  — 13.  That  I  wiU,  in  aU  things 
touching  the  execution  of  my  office,  pay  obe- 
dience to  the  law:  and  that<*  I  will  do  my 
utmost  to  carry  the  same  into  execution,  ac- 
cording to  what  shall  appear  to  me  to  be  the 
intent  of  the  legidatare  for  the  time  being ; 


"  Puma.  O.  and  Dsr.  O.   /iMer<— seek  ta 
•  Purs.  O.  and  Def.  G.   Intcrt ^in  as  far 
as  appertains  to  my 


not  presuming  to  set  mv  own  private  will 
above  the  will  of  the  legislature,  even  in  such 
cases,  if  any,  where  the  provisions  of  the  law 
may  appear  to  me  inexpedient;  saving  only 
the  exercise  of  such  discretionary  suspensive 
power,  if  any,  with  which  tiie  legislature  may 
have  thought  fit  to  entrust  [me.  4] 

Art.  XV.  — 14.  That  Twin  not  either 
make  or  revoke  any  appomtment  of  a  depute, 
permanent  or  occasional,  with  a  view  to  &* 
▼our  or  prejudice  any  suitor  otherwise  than 
according  to  justice,  but  for  the  common 
convenience  of  suitors,  and  only  to  the  ex- 
tent of  the  niunber  which  shall  appear  to  mo 
requimte  to  that  end. 

All  these  engagements  I  hold  myself  so- 
lemnly pledged  to  fulfil,  by  all  the  regard  I . 
owe  eitiier  to  the  displeasure  of  Almighty 
God,  or  to  the  indignation  and  contempt  cf 
my  feUow-dtixens. 

Art.  XVL— a  copy  of  the  above  oath, 
printed  in  the  largest  type,  and  on  one  side 
only  of  the  paper,  with  the  signature  of  the 
[judge*]  at  length  to  every  dause,  and  at 
the  end  the  date  of  the  day  when  signed, 
shall  be  kept  hung  up  in  a  conspicuous  situa- 
tion, near  the  [judgment^]  seat,  so  long  as 
he  shall  continue  in  office. 

I  5.  Depmiet. 

Art.  I The  duty  of  the  permanent 

judge  *]  depute  shall  be  to  take  the  place  of 
is  prindpal,  and  with  the  same  [powers,  Q 
whensoever  the  prindpal  shall  happen  to  be 
absent  from  duty,  or  preoccupied  therein. 

Art.  XL  — The  [powei^  of  the  [judge*] 
depute  permanent  shall  last  as  long  as  his 
prindpal  continues  in  the  same  office,  and  un- 
til a  vacancy  in  the  office  is  filled  up ;  unless 
the  appointment  be  sooner  revoked,  which 
it  may  be  at  any  time,  or  terminated  in  any 
of  the  ways  in  which  the  office  of  a  judge 
prindpal  may  be  vacated. 

Art.  Ill To  the  station  of  [judge*]  de- 
pute permanent,  no  emolument  of  any  kind 
shall  be  annexed;  except  a  habit  of  office  to 
be  worn  while  on  duty,  and  a  mark  of  honour 
to  be  worn  at  all  times  during  his  continu- 
ance in  the  station :  and  in  rank  he  shall  take 
place  next  his  prindpal. 

Art.  IV A  [judge*]  prindpal  ii  dvflly 

responsible  for  the  acts  of  his  deputes,  per- 
manent or  occasional,  having  recourse  to  them 
for  his  indemnity :  also  criminally,  in  case  of 
his  concurring  with,  or  barely  conniving  at, 
any  behaviour  known  to  him  to  be  criminal 
on  their  part. 

p  Purs.  Q.  and  Dsr.  O.    iiwerl— the  re. 
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Abt.  V. — A  [judge*]  d^ute  permanent 
shall  pronounce  and  sign  ihe  same  oath  as  a 
[judge*]  principal,  and  in  the  same  manner; 
excepting  only  the  words  ^ernument  or']  in 
the  14th  clause;  and  making  the  requisite 
change  at  the  commencement  relative  to  the 
style  of  office. 

Art.  VI A  permanent  [judge*]  depute 

is  bound  to  the  same  attendance  as  his  prin- 
cipal ;  except  that  he  Is  allowed  double  the 
number  of  vacation  days  in  the  year  (taking 
them  only  when  his  principal  is  upon  duty,) 
and  that  he  is  not  liable  to  be  called  to  nignt- 
duty  while  his  principal  is  in  the  way. 

Abt.VII Attached  in  like  manner  to  the 

office  of  [judge*]  principal,  shall  be  the  power 
of  appomting  occasional  [judges^]  depute  for 
the  purpose  of  performing  duty  in  any  particu- 
lar cause,  or  relative  to  any  particular  point 
in  any  particular  cause. 

Abt.  VIII. — To  the  function  of  occasional 
[judge*]  depute  shall  belong  neither  emolu- 
ment nor  permanent  honour :  but  for  distinc- 
tion's sake,  he  may  wear,  while  on  duty,  a 
medallion,  or  other  such  mark  of  office. 

Aet.  IX An  occasional  [judge*]  depute 

shall,  previously  to  the  first  time  of  his  taking 
upon  him  that  function,  pronounce  and  sign, 
in  the  presence  of  the  judge  who  appoints 
bim,  [an  oath  ihe  same  as  the  above,  mutatis 
mutandis :]  and  entry  of  his  having  done  so, 
shall  forthwith  be  nuide  in  the  register-book 
of  the  court. 

Art.  X. — A  permanent  [judge*]  depute 
has  in  like  manner,  and  under  the  same  re>> 
sponsibility,  power  of  appointing  occasional 
[judges^]  depute.  But  it  is  to  be  expected 
that  he  exercise  it  only  in  case  of  necessity, 
and  for  the  reason  that  such  appointment 
cannot  be  made  by  the  [judge*]  principal : 
and  such  appointment  is  at  any  time  revocable 
by  the  [judge*]  principal. 

Art.  XI.--As  often  as  an^  act  is  done  by 
or  before  a  [judge*]  depute,  either  permanent 
or  occasional,  mention  shall  be  made  as  weU 
upon  the  &ce  of  the  act,  if  written,  as  upon 
the  register-book,  by  or  before  whom ;  and 
if  in  the  instance  of  a  [judge*]  depute  occa- 
sional, by  whom  appointed. 

Art.  XIL — Care  ought  to  be  taken  to 
avmd,  as  much  as  conveniently  may  be,  the 
shifting  of  the  same  cause  todifferent  [judges^] 
unless  when  the  points  of  which  they  respec- 
tively take  cogniiance,  happen  to  be  totally 
independent  of  each  other:  that  [the  judge 
who  gives  judgment']  may  be  as  little  as 
possible  under  the  necessity  of  taking  the 
grounds  of  his  [opinion  *]at  second  hand,  from 
another  man. 

^/PuES.  G.  Pomer-Geneial. 

I  Def.  O.  Defendcr-Oeneml. 
.  f  Purs.  O.  Punucr-Genenls. 

i  Def.  O.  Defender-Generals. ' 
T  PuEs.  G.  and  Def.  G.  each  person, 
f  PC7RS.  G.  and  Def.  G.   Proceedii^. 


§  6.  ReepomUnUtif, 


Art.  L  —  The  punishment  of  a  [judge*] 
for  misbehaviour  in  relation  to  his  office,  may 
be  to  all  or  any  of  the  effects  following: — 

1.  Injunction  to  be  more  circumspect  in 
future. 

2.  Suspension  from  office. 

3.  Deprivation. 

4.  Incapacitation  for  any  office,  or  for  cer- 
tain offices. 

5.  Fine. 

6.  Imprisonment. 

7.  Obligation  to  make  satis&ction,  in  the 
way  of  pecuniary  compensation,  or  otherwise, 
to  the  party  injured. 

8.  When  the  effect  of  the  misbehaviour 
has  been  to  produce  death,  or  any  other  cor- 
poral suffering,  on  the  part  of  any  one,  in  the 
way  of  punishment,  or  otherwise ;  such  of- 
fence, if  accompanied  with  evil  eonsdenee,' 
[mauvaise  /ot,]  shall  be  punished  as  if  oom- 
mitted  with  the  offender's  own  hands. 

Art.  IL  —  Judges,  pursuer-generals,  de- 
fender-generals, and  their  respective  deputies, 
being  privy  to  anv  misbehaviour,  accompanied 
with  evil  consaence,  on  the  part  of  each 
other,  and  not  informing  in  due  time,  are 
punishable,  as  for  connivance. 


TITLE  IV. 

OF  JURISDICTION. 

Art.  I That  shall  be  styled  a  man's  m- 

tural  court,  within  the  territory  of  which  his 
ordinary  and  fixed  abode  is  situated ;  that,  hia 
oooostofui/ courts  within  the  territory  of  which 
he  happens  to  be,  for  the  time  being :  the 
defendant,  for  instance,  at  the  instant  he  re^ 
oeives  a  summons,  or  is  put  under  arrest. 

Art.il — Regularly  all  causes,  as  well 
penal  as  civil,  belong  to  the  defendant's  or- 
dinary court :  if  he  has  more  ordinary  abodes 
than  one,  then  to  the  courts  corresponding 
to  any  one  of  sudi  abodes,  at  the  option  of 
the  pursuer. 

Art.  III. — ^But  it  may  be  dismissed  in  the 
state  in  whidi  it  is,  at  any  time,  from  any 
one  sudi  court  to  any  other,  at  the  requisi- 
tion of  either  party,  upon  consideration  had 
of  the  mutual  convenience  of  both. 

Art.  IV. — A  cause  may  also  be  commenced 
in  the  defendant's  occasional  court ;  subject 
in  like  manner,  to  be  dismissed  to  his  ordinary 
court. 

Art.  V. — But  a  cause  relative  to  immov- 
able  property,  may  be  heard  and  determined 
in  the  court  of  the  subject-matter.  Any  such 
cause  may  be  begun  there ;  and  if  be^gun  in 
the  defendant's  court,  or  elsewhere,  it  may  he 


'  A  full  definition  of  the  exptessian,  evil  con- 
science, [motirawf ybt,  malafdU\\» abaolntely 
necessary :  but  its  place  is  in  the  Penal  Code, 
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remoYed  from  thence,  by  either  of  the  p«r- 
tiee,  imless  previouaLy  inhibited  upon  hearing 
befor^  the  judge.  But  although  b^pin  there, 
or  removed  thither,  it  may  be  dismissed,  by 
^M  judge,  to  the  defendant's  court,  if  he 
thinks  proper,  in  consideration  of  mutual  or 
preponderant  con?enienoe. 

Art.  VL  —  A  cause  relative  to  specific 
property  not  immovable,  shall  be  begun  in 
the  court  of  the  defendant ;  but  may  be  dis- 
missed to  the  court  of  the  subject-matter, 
upon  consideration  of  mutual  or  preponderant 
convenience. 

A&T.  VII.  -.  A  cause  relative  to  a  subject- 
matter  utuated  in  more  jurisdictions  than 
one,  may  be  heard  and  determined  in  any 
one :  and  the  decision  of  any  one  such  court 
may  bind  the  whole  subject-matter ;  but  it 
may  be  dismissed  to  any  of  tbe  others,  on 
consideration  of  mutual  or  preponderant  con- 
venience. 

Any  aggregate  of  different  effects,  com- 
prised under,  or  referred  to,  by  one  and  the 
same  claim,  are  to  be  considered  to  this  pur- 
pose, as  forming  one  and  the  same  subject- 
matter:  for  instance,  the  stock  of  a  nrm, 
situate  within  divers  territories. 
.  Aat.  VIII.  *«  A  cause  may  even  be  dis- 
missed to  the  pwsver's  cowt,  or  to  any  fo- 
reign court,  upon  consideration  of  preponde- 
rant convenience :  bat  the  difference,  in  point 
of  convenience,  in  this  case  ought  to  be  con- 
siderable, and  clearly  established. 

Art.  IX In  the  estimation  of  com- 
parative convenience,  the  pecuniary  circum- 
stances of  the  parties  oug^t  particularly  to 
be  taken  into  account. 

Art.  X.  —  a  phiintiff,  instead  of  carrying 
the  cause  before  the  proper  court,  whether 
of  the  defendant  or  of  the  subject-matter, 
may  carry  it  before  the  court  of  any  territory 
adjoining,  so  that  the  seat  of  such  adjoining 
court  be  not  fiirther  distant  than  that  of  the 
proper  one :  but  in  so  doing,  he  acts  at  the 
peril  of  costs,  should  the  ^stance  be  found 
greater. 

Art.  XI. — A  plaintiff  shall  be  responsible, 
in  costs  and  daauHges,  as  for  vexation,  if,  with- 
out any  convenience  to  himself,  and  merely 
with  a  view  oi  putting  his  adversary,  or  any 
one  else,  to  inconvenience,  he  conmiences  a 
suit  in,  or  removes  it  to,  a  court  known  to  be 
inconvenient  to  tiiem,  even  though  the  court 
be  not  improper:  or,  even  with  views  of  con- 
venience, if  the  comparative  convenience  be 
deemed  too  dight  on  his  side,  to  leave  him 
any  real  hope  of  seeing  the  cause  retained 
there. 

Art.  XIL  —  Where  there  are  more  plain- 
tijQ&  tiian  one,  or  more  defendants  than  one, 
the  convenience  of  every  such  party  is  to  be 
taken  into  the  account. 

Art.  XIII.  —  By  consent  of  aU  parties, 
any  civil  cause  may  be  carried  on,  in  the  first 


instance,  before  ai^  immediate  court  what- 
ever; nor  shall  it  m  that  case  be  removed 
firom  thence  but  by  like  consent,  or  on  ac- 
count of  very  evident  predominant  conve- 
nienoe  mamfiesting  itself,  since  the  giving  of 
the  consent. 

Art.  XIV. — But  in  such  cases  it  behoves 
the  judge  to  be  upon  his  guard  agamst  causes 
collnsively  removed  to  a  distant  scene,  for  the 
purpose  of  prejudging  the  interest  of  a  third 
person :  and  in  such  case,  besides  applying, 
should  the  case  admit  of  it,  the  punishment 
appointed  for  this  sort  of  fimidulent  attempt, 
it  behoves  him,  by  suitable  notices  and  pub- 
lications, to  render  the  success  oi  it  imprac- 
ticable elsewhere. 

Art.  XV. — Causes,  penal  as  well  as  dvil, 
to  which  a  French  citizen  is  party,  and  in 
which  the  cause  of  action  arose  elsewhere 
than  within  tiie  territory  of  France,  belong 
regularly  to  the  defendant's  couvts:  viz.  to 
the  courts  of  appeal,  if  judgment  has  already 
been  given  in  any  foreign  court ;  otherwise, 
to  the  immediate  courts :  but  in  both  cases 
subject  to  removal,  on  the  ground  of  pre- 
ponderate convenience. 

Art.  XVL-^A  pUintiff,  who,  having 
commenced  a  suit  in  any  court,  commences 
another  suit,  relative  to  the  same  matter,  in 
the  court  of  another  district,  without  leave 
obtained  of  the  court  first  applied  to,  is  re- 
sponsible, as  for  vexation. 

Art.  XVII.  —  The  judgment,  order,  and 
warrant  of  every  court,  shall  be  held  good  in 
the  courts  of  every  other  territory,  unless 
reversed  in  a  court  above,  or  pending  the 
appeal  for  that  purpose.  Under  that  restric- 
tion, every  court  ought  to  lend  its  assistance 
to  the  execution  of  the  order  of  every  other. 

Art.  XVIIL  —  An  order  or  warrant  of  |i 
foreign  court  shall,  when  countersigned  by 
a  judge  of  the  territory,  receive  £e  same 
obedience  as  if  issued  by  him  originally.  It 
may  even  be  obeyed  without  such  counter- 
signature; and  ought  to  be,  rather  than, 
on  account  of  the  delay  occasioned  by  the 
application  for  such  counter-signature,  any 
fiiilure  of  justice  should  ensue :  unless  the 
person  whose  obedience  is  called  for,  has 
reason  to  suspect  the  genuineness  of  it,  or 
to  know  that  the  legality  of  it  is  disputed  by 
the  court  of  the  territory  in  which  such  obe- 
dience u  called  for. 

Art.  XIX.  —  When  a  cause,  or  any  in- 
cidental operation  to  be  performed  in  the 
course  of  a  cause,  is  brought  before  a  judge, 
if  he  finds  himself  so  drcumstanoed,  in  any 
respect,  as  to  stand  exposed  to  the  action  or 
influence  of  any  cause  of  partiality,  he  ought 
fortiiwith  to  make  known  every  such  cause, 
except  in  the  case  hereinafter  excepted  (Art. 
XXIL)  and  decline  acting  accordmgly :  but 
if  the  party  to  whose  prejudice  alone  such 
partiality,  if  it  existed  and  operated,  could 
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redound,  inasts  upon  the  judge's  taking  oog- 
nizanoe  notwithstanding,  he  may,  and,  rather 
than  there  should  be  any  fidlure  of  justice, 
he  is  bound  to  do  so. 

Art.  XX That  no  eause  of  partiality 

may  be  undisclosed,  any  questions  tending  to 
produce  such  disclosure  may,  at  any  time,  be 
put  to  any  judge,  bv  or  in  behalf  of  any  per- 
son interested:  and  to  every  sndi  question, 
if  pertinent  in  matter,  and  not  disrespectful 
in  manner,  the  judge  is  bound  to  make  answer 
on  the  spot. 

Art.  XXI.  ~  Examples  of  causes  of  par- 
tiaUty:  — 

1.  Pecuniary  interest  of  any  kind,  present 
or  future,  certain  or  contingent. 

2.  Relationship  by  blood,  or  alliance  to 
9ny  of  the  parties. 

3.  Intimate  acauaintance. 

4.  Enmity,  or  litigation. 

5.  Relation  of  landlord  or  tenant. 

6.  Relation  of  debtor  or  creditor,  if  to  an 
amount  of  suffident  importance  to  create  any 
interest  or  dependence. 

In  accepting  cognizance,  or  declining  it, 
on  such  grounds,  the  judge  ought  to  govern 
himself  rather  by  the  actual  affection,  than 
by  the  external  cause. 

Art.  XXII And,  forasmuch  as  there 

may  be  secret  causes  of  partiality,  which  a 
man  could  not  disclose  without  great  pain 
and  prejudice  to  himself,  a  judge  may,  on 
such  consideration,  decline  junsdiction,  with- 
out cause  assigned,  whensoever  it  can  be 
done  without  failure  of  justice ;  ddng  as 
much  as  in  him  lies,  to  save  the  parties  from 
suffering  any  prejudice  thereby. 

Art.  XXIIL  -^  Examples :  — 

Where  he,  or  a  son,  or  other  such  near  re- 
lation of  his,  has  any  secret  design,  declared, 
or  not  yet  declared,  of  courting  9ny  woman 
in  marriage ;  or  soliciting  preferment,  or  other 
&vour,  at  the  hands  of  any  person,  the  same 
being  party  to  the  cause,  or  connected  with 
one  lyho  is. 

Art.  XXIV In  any  such  case  he  may, 

without  blame,  silently  transfer  the  cogni- 
zance to  a  judge-depute,  permanent  or  occa- 
sional ;  (or,  if  he  be  a  judge-depute,  to  bis 
principal:)  but,  if  this  cannot  be  done,  he 
may  pray  the  party's  excuse,  on  the  general 
allegation  of  motives  of  delicacy,  refbrring 
him  to  an  unexceptionable  judge  of  some 
adjoining  territory,  or  in  the  case  of  a  pa> 
ridi  [or  canton]  court,  to  the  district  court 
above. 

Art.  XXV.  —  Although  parties  may,  by 
consent,  carry  a  cause  before  a  court  which 
is  not,  in  any  respect,  a  proper  one,  yet  the 
judge  is  not  bound,  nor  ought  he  to  accept 
the  cognizance  of  it,  to  the  prejudice  of  the 
dispatch  due  to  the  suitors  of  his  own  terri- 
tory. 

Art*  XXVI.  •— The  following  are  the 


cases  in  any  of  which  a  court  may  be  dttmei 
a  proper  one,  to  the  purpose  of  obUgi^g  the 
judge  to  take  mgniitance :  — 
Ifitbe  — 

1.  Thecourt  of  anyd^/Sauiaiily  ordinary  or 
occasional. 

2.  The  ordinary  court  of  any  pUmij^ 

8.  A  court  nearer  eitnated  wiui  reelect  to 
the  abode  of  any  of  the  parties  than  fatt  own. 

4.  Theoonrtofthem^^^«c«4aattsr. 

5.  The  court  of  the  eause  of  aeiUm  ;  ue. 
where  the  offence,  whether  poUie  or  private, 
was  committed. 

6.  In  case  of  contracts,  the  court  of  the 
Ismtory  wAere  tAe  embrace  was  entered  into. 

7.  A  court  adjoining  to  one  from  wfaeaee 
the  cause  has  been  dismissed,  on  the  ground 
of  an  avowed  cause  of  partiallfty  on  the  part 
of  the  judge,  or  through  motivee  of  deSkMri 
as  by  Art.  XXIV. 

Art.  XXVII. -.a  judge,  though  not 
bound  to  take  cognizance  of  a  cause  lor  tbe 
purpose  of  d^initwe  decision,  is  not  the  leas 
bound  to  do  any  act  whidi,  to  prevent  finl- 
ure  of  justice,  may  be  necessary  to  be  per- 
formed  before  the  cause  can  be  ooniaicneed 
in  any  proper  court :  such  as  the  fmTninatiirn 
of  a  witness  who  is  upon  the  point  of  depar- 
ture; the  arreatment  of  aneh  witneas  if  ne» 
cessary;  the  examination  oraeime  of  edbeta 
capable  of  supplying  evidence ;  the  auauic  of 
effects  for  the  purpose  of  insuring  tiie  respon- 
sibility of  the  defendant  in  case  of  eonvietion ; 
and  the  like.* 

Art.  XXVIII.  _  Comphdnta  of  miabeh^ 
viour  on  the  part  of  a  judge  in  the  exeentaon 
of  his  office,  and  petitions  fat  expedition  on 
his  part  in  a  cause  depending  before  him,  shall 
be  preKerred  only  to  the  court  of  appeal  to 
whidi  his  court  is  immediately  anfagect.  This 
extends  to  deputes  permanent,  as  wdl  as  to 
principals. 

Art.  XXIX.—  Other  actions,  m  wdl  cri- 
minal as  civil,  in  which  a  Judge  Is  defendant, 
maybe  brought  in  an  immediate  oeurt  of  any 
territory  adj<»ning  to  his;  but  may  he  dis- 
missed  from  thence  to  any  other  except  hb 
own,  on  the  ground  of  preponderant  conve- 
nience. 


TITLE  V. 

op  THB  PARISH  COURT. 

f  1.  €ftkaJmd9ee. 

Art.  L  ~  To  the  prinebal  eedeaiaBtical 
minister  of  every  parish  ahaU  bdong,  within 


•  A  fW  eatakgue  of  these  1 
pedlents  belongs  to  the  Code  of  Fkoesdaiiu 

Whm  a  cause  is  alresdy  tonummeed  befeiea 
competent  court,  the  orocr  or  uanant  of  Uie 
judge  of  that  court  wiU  serie  to  osaqpsl  the  m- 
sistanoe  of  all  findgn  judges,  In  virtae  of  Ait, 
XVII. 
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tbe  limits  of  his  pariah,  all  the  powers  of  an 
immediate  jadge,  under  the  name  of  tbejiM^ 
natural  of  that  parish;  unless  where  such 
authority  shall  have  been  superseded  by  the 
mppointment  of  an  instituted  judge. 

A&T.  II. — The  district  assembly  may,  un- 
der the  controul  of  the  department  assembly, 
decree,  with  the  consent  of  any  parish,  that 
such  parish  shall  thereafter,  instead  of  the 
natural,  haye  an  instituted  judge ;  fixing  a 
salary,  which  in  that*  case  the  perish  shall 
be  bound  to  pay,  for  the  maintenance  of  the 
judge. 

Abt.  IIL — Upon  a  vacancy  in  such  office 
of  instituted  judge,  the  authority  of  the  na- 
tural judge  ^all  revive  of  course,  and  oon- 
^ue  till  the  vacancy  has  been  filled  up. 

Art.  IV The  power  of  appointing  to  the 

ofloe  of  parish  judge  shall  belong  to  the  dis- 
trict assembly,  su^ect  to  tite  approbation  of 
the  municipality  of  the  parish ;  unless  where 
the  district  assembly  hu  transferred  it  alto- 
gether to  the  municipality,  which  it  ought 
to  do,  wherever  the  population  and  opulence 
of  the  parish  is  sudi  as  to  afford  a  sufficient 
security  against  an  overbearing  influence  on 
the  election  in  the  hands  of  a  small  number 
of  individuals. 

Abt.  V In  the  same  way  may  be  ap- 
pointed any  additional  nnmber  of  Fellow- 
jodges,  upon  the  terms  of  fixing  a  competent 
permanent  salary  for  every  su^  judge.  But 
■o  two  judges  shall  take  cognizance  at  the 
same  time  of  the  same  point  in  the  same 

AftT.  YI The  district  assembly,  under 

the  controul  of  the  department  assembly,  may 
give  the  local  field  of  j  urisdiction  of  any  parish 
court  an  extent  greater  or  less  in  any  degree 
than  that  of  the  parish ;  and  to  that  purpose 
may  new-model  the  local  divisions  of  any  part 
of  their  territory,  in  what  manner  they  deem 
most  convenient ;  regard  being  had  to  extent, 
population,  and  ^e  peconiary  &culties  of  the 
inhabitants. 

Akt.  VII An  mstituted  parish  judge 

slndl  hold  his  office  for  life,  unless  divested 
of  it  in  one  or  other  of  the  following  ways, 
viz. — 

1.  Resignation. 

2.  Forfeiture  judicially  pronounced. 

3.  Amotion  by  the  sufiniges  of  a  majority 
of  the  whole  number  of  active  citizens  be- 
longing to  the  parochial  territory,  confirmed 
by  the  district  assemblv. 

4.  Amotion  by  the  department  assembly. 
A&T.  VIII. — Amotion,  without  forfeiture, 

shall  not  deprive  him  of  his  salary;  but  may 
deprive  him,  if  so  ordered,  of  the  fiunilty  of 
being  re-elected  into  the  saooe  seat. 

Ajit.  IX. — A  cause  commenced  in  a  parish 
court,  whether  it  be  before  the  natural  or  an 
instituted  judge,  ma^  at  any  time  be  evoked 
by  the  immediate  district  court,  at  the  in- 


stance of  any  party,  but  upon  consideration 
had  of  the  mutual  convenience  of  all  parties. 
But  the  judge  of  the  district  court,  bdfore  he 
issues  the  order  of  evocation,  or  puts  a  party 
to  the  trouble  of  showing  cause  against  it, 
should  assure  himself,  as  fiur  as  may  be  done 
by  the  examination  of  the  party  applying  for 
it,  that  the  power  of  granting  it  be  not  abused 
to  the  purpose  of  vexation  or  unnecessary 
delay.  And  for  such  vexation,  should  that 
appear  afterwards  to  have  been  the  object, 
the  party  applying  fiir  such  order  shall  be  re- 
sponsible in  costs  and  damages. 

Aet.  X — Care  ought  to  be  taken,  on  the 
other  hand,  in  penal  causes,  by  the  pursuer- 
general  of  the  district,  that,  through  simpli- 
atj  or  criminal  connivance  on  the  part  df  a 
judge  of  a  parish  court,  the  powers  of  such 
court  be  not  abused  to  the  purpose  of  acquit- 
ting an  ofi^ender,  bv  suppression  or  pvtial 
examination  of  evidence,  or  to  let  him  off 
with  less  punishment  than  is  due ;  particn- 
larly  in  cases  of  offences  merely  public,  where, 
there  being  no  person  specially  injured,  there 
is  no  penon  specially  interested  to  appeal : 
and  to  this  end  he  may,  without  waiting  to 
appeal,  evoke  the  cause  to  the  imme&te 
district  court  at  any  time. 

A&T.  XI. — The  judge  of  a  parish  court 
may  and  ought  to  remit  the  cause  of  his  own 
accord  to  the  district  court,  wheresoever  it 
appears  to  him  that  the  purposes  of  justice 
would  be  better  answered  by  his  remitting 
it  than  by  his  retaining  it. 

Examples:  — 

1.  Wherever  it  seems  unlikely  that  the 
judgment  of  the  parish  court,  whichever  way 
given,  would  be  acquiesced  in :  as  may  happen 
from  the  intricacy  of  the  inquiry,  or  the  mag- 
nitude of  the  subject  in  dispute ;  especially 
in  a  court  where  there  is  no  other  than  the 
natural  judge. 

2.  Where  the  cause,  by  reason  of  its  com- 
plexity, is  of  a  nature  to  take  up  more  time 
than  could  be  spared  by  tiie  judge  from  his 
other  official  occupations ;  at  the  same  time 
that  the  territory^  s^rds  no  person  competent 
to  serve  in  that  instance  in  quality  of  judge- 
depute 

Art.  XIL  —  Examples  of  causes  apt  to 
be  of  a  nature  particularly  complex:  — 

1.  Causes  relative  to  matters  of  account ; 
espedally  if  the  account  be  mutual,  and  the 
items  numerous.  Every  disputed  article  is 
in  feet  the  sul]ject  of  a  distinct  cause. 

2.  Bilk  for  work  done  hy  artists  or  others, 
whose  work  it  is  difficult  to  judge  of;  such 
as  architects,  bailifib  in  husbandry,  stevraurds,, 
attomies,  and  other  agents,  Bcc. 

3.  Causes  relative  to  mercantile  accounts. 

4.  Causes  relative  to  the  division  of  the 
mass  of  property  left  by  a  person  deceased. 

5.  Causes  relative  to  the  division  of  insol- 
vents' estates. 
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.  6.  Causes  relaii?e  to  the  division  of  com- 
mon lands. 

Art.  XIII. — But  notwithstanding  such 
remittal,  the  judge,  rather  than  suffer  any 
evidence  to  be  lost,  ought  to  collect  and  re- 
cord it,  if  thereto  required  on  either  side. 

§  2.  Place  of  Judicature. 

Art.  I.  —  In  a  parish  where  there  is  no 
instituted  judge,  the  ordinary  place  of  judi- 
cature shall  he  the  parish  church ;  in  which 
the  natural  judge  or  bis  deputy  shall  sit,  to 
transact  whatsoever  judicial  business  pre- 
sents itself,  every  time  of  divine  service,  in 
the  face  of  the  congregation,  immediately 
after  the  service. 

Art.  II. —  Such  natural  judge,  or  his  de- 
puty, may  also  do  judicial  business  in  his  own 
house :  but,  for  the  sake  of  publicity,  in  all 
cases  where  secresy  is  not  required,  he  ought 
rather  to  prefer  the  church,  if  the  business 
can  wait  without  prejudice  to  the  next  time 
of  divine  service. 

.  Art.  III. — In  penal  causes,  other  than  se- 
cret ones,  definitive  judgment  shall  never  be 
pronounced  by  the  natural  judge  elsewhere 
than  in  church ;  though  measures  in  the  na- 
ture of  execution  may  be  taken  provisionally, 
to  prevent  feilure  of  justice. 

Art.  IV Causes  whidi,  being  com- 
menced in,  or  brought  to  churdi  at  a  time  of 
divine  service,  cannot  conveniently  be  finished 
at  that  time,  may  be  adjourned,  on  notice 
then  publicly  given,  to  a  time  nearer  than 
the  next  time  of  divine  service. 

Art.  v.  —  Every  Sunday,  before  the  con- 
clusion of  divine  service,  the  minister  shall 
read  a  list  of  all  the  causes  (not  secret)  in 
which  any  judicial  business  has  been  done  in 
the  course  of  the  week,  with  a  brief  intima- 
tion of  the  nature  of  the  business  done  in 
each. 

Art.  YI. — Any  person  who  conceives  him- 
self to  have  reason  to  complain  of  anything 
done,  or  omitted  to  be  done,  in  the  way  of 
judicial  business,  by  such  natural  judge,  out 
of  church,  may,  on  the  next  Sunday  after  such 
ground  of  complaint  comes  to  his  knowledge, 
or,  if  on  that  day  prevented  without  his  de- 
fiiult,  on  the  first  Sunday  in  which  it  is  in  his 
power,  state  such  ground  of  complaint  to  the 
judge,  in  the  hce  of  the  congregation :  on 
which  occasion  any  questions  relative  there- 
to may  be  put  to  him  by  or  in  behalf  of  the 
persons  interested :  and  to  every  such  ques- 
tion, if  pertinent  in  matter,  and  not  disre- 
spectful in  manner,  the  judge  is  bound  to 
make  answer  on  ihe  spot ;  and,  if  thereto  re- 
quired, to  set  down  in  writing  eadi  question, 
Avith  his  answer,  or  refusal  to  answer,  pro- 
ceeding in  the  same  manner  as  in  the  making 
up  of  a  record  [procSs  verbal'] 

.  Art.  VII No  creation  shall  be  made,  as 

by  §  I,  Art.  II.,  of  an  office  of. parish  judge, 


without  making  provision  at  the  same  time 
for  a  justice-hall,  with  a  dwelling-house  for 
the  judge.  And  until  such  hall  and  dwelling- 
house  are  built,  or  otherwise  provided,  the 
same  use  shall  be  made  of  the  church,  for 
the  purposes  of  justice,  by  the  instituted,  as 
might  be  by  the  natural  judge. 

Art.  VIIL_On  Sundays,  instead  of  the 
justice -hall,  the  court  shall  be  holden  in 
church,  immediatelv  after  divine  service ;  and 
in  the  case  where  the  jurisdiction  of  a  pariah 
court  has  been  made  to  extend  over  divers 
parishes,  then  alternately  in  the  diurdies  re- 
spectivdy  belonging  to  those  porishea. 

Art.  IX Mmutes  of  the  judicial  busine» 

done  in  that  parish  since  the  last  time  of  sit- 
ting there  (such  minutes  being  drawn  up  upon 
the  plan  mentioned  in  Art.  V.;  shall  then  also 
be  read  by  the  minister  before  the  oondusioii 
of  divine  service,  having  been  furnished  him. 
for  that  purpose  by  the  judge. 


TITLE  VL 

OF  TBE  mmtDIATB  DISTRICT  COURT. 

Art.  I. — To  the  immediate  district  court 
belongs  all  immediate  judicial  power  (that  oC 
the  tribunals  of  exception  excepted)  within 
the  territorial  limits  of  the  district,  in  con- 
currence with  the  several  pariah  for  canton] 
courts  within  the  district. 

For  other  matters  touching  its  iurisdictxon, 
see  Tit.  II.  III.  IV.  and  V. 

Art.  II To  the  judge  of  the  immediate 

district  court,  the  district  assembly,  under 
the  controul  of  the  department  asoembly, 
may  add  as  many  fellow-judges  as  it  thinks 
proper,  with  the  same  powers,  rank,  and  sa- 
lary i  provided  that  no  more  than  <me  judge 
shtdl  act  at  the  same  time,  on  the  some  pointy 
in  the  same  cause. 

Art.  III.  —  The  salary  of  a  judge  of  on 
immediate  district  court  shall  be  [  "}  livres 
a-year. 

Art.  IV.  —  In  the  following  cases  there 
shall  r^^ularly  be  no  appeal  from  the  district 
court  of  app«J  to  any  other  court :  — 

1.  Embezzlement. 

2.  Theft. 

3.  Defraudment,  except  where  o|)erated  in 
the  way  of  forgery. 

4.  Robbery. 

5.  The  attempt  or  preparation  to  commit 
an  offence  of  any  of  the  above  kinds. 

6.  Homicide,  or  incendiarism,  in  prosecu- 
tion of  the  design  of  committing  an  offence 
of  any  of  the  above  kinds. 

.    Art.  V Appeal,  however,  shall  go,  in 

any  of  the  above  cases,  to  the  metropolitan 
court,  upon  a  requisition  made  for  that  pur- 
pose, and  signed  by  any  of  the  following  sets 
of  persons : .— 

1.  One  [fourth]  part  of  the  whole  num- 
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ber  of  the  memben  of  Uie  department  as- 
sembly. 

2.  One  [fourth]  part  of  the  whole  nmnber 
of  the  members  of  the  district  assembly. 

3.  One  [fourth]  part  of  the  whole  number 
of  the  members  of  the  community  of  the  town 
where  the  district  court  of  appeal  has  its  seal 

4.  One  [tenth]  part  of  the  whole  number 
of  the  active  citizens  of  the  town,  in  a  town 
of  4000  inhabitants,  one  twentieth  in  one 
of  8000  inhabitants,  one  thirtieth  in  one  of 
}2,000  inhabitants,  and  so  on.  [See  Dearet 
9ur  le9  Mmdcip,,  Art  V.] 

Art.  VL— To  the  end  that  due  time  may 
not  be  wanting  for  the  collection  of  signa- 
tures, [two]  days  at  least,  both  ezdusiye, 
shall  intervene,  in  every  case,  between  the 
day  of  sentence  and  the  day  of  execution : 
within  which  interval,  if  three  memben  of 
any  of  the  administrative  bodies,  or  ten  of 
the  active  citizens,  above  mentioned,  concur 
in  signing  and  presenting  a  preliminary  re- 
quisition to  that  purpose,  [seven]  such  entire 
days,  reckoning  from  tbe  wy  of  presentation, 
shall  be  given,  for  collecting  signatures  for 
a  definitive  requisition. 

Aet.  VII But,  although  appeal  be  ex- 
cluded, petitions  for  expedition  may,  at  any 
time,  and  in  all  causes,  be  preferred  firom 
this  court  to  the  court  next  above,  as  well 
as  complaints  for  misbehaviour  on  the  part 
of  the  judge. 

Aat.  VIIL — In  civil  cases,  on  a  judgment 
of  the  district  court  of  appeal,  execution  shall 
have  place  provisionally,  notwithstanding  the 
appeid;  security  being  exacted,  and  the  other 
precautions  taken  which  are  prescribed  in  the 
code  of  procedure,  to  prevent  the  happenixig 
of  irreparable  damage. 

Art.  IX. —  So  in  penal  cases,  where  the 
punishment  decreed  is  no  other  than  pecu- 
niary ;  as  likewise  with  regard  to  such  part 
of  the  punishment,  if  any,  as  is  not  contested 
by  the  appeal* 

Art.  X. — If,  for  want  of  such  precaution, 
or  through  insufficiency  of  the  precaution,  ir- 
reparable damage  should  actually  ensue,  the 
least  punishment  to  which  the  judge  csn  be 
sentenced  is,  in  case  of  evil  int^tion  [nuni- 
vaUe  foi,']  forfeiture  and  incapacitation,  to- 
gether with  the  obligation  of  malting  such 
pecuniary  satis&ction  as  is  in  his  power :  in 
the  case  of  culpable  negligence,  or  temerity, 
injunction  to  l^  more  circumspect,  together 
with  a  fine  applicable  in  part  of  satis&ction« 

Art.  XL — Examples  of  cases  of  irrepa- 
rable damage  X — 

1.  Loss  of  female  honour,  by  delivery  into 
the  power  of  a  fidse  husband,  fiither,  guar- 
dian, or  master. 

2.  Loss,  destruction,  or  damage  of  effects 
possessed  of  a  wdue  of  affectum :  such  as  Irees, 

*  This  alludes  to  the  appeal  a  ninHd^  or  ab  in-' 
congnUL 


serving  for  shelter  or  ornament;  favourite 
animals ;  unoopied  manuscripts ;  fiunily  pic- 
tures ;  matchless  articles  of  natural  history, 
antiquities,  &c. 

Art.  XII.  —  In  dvil  cases,  and  in  penal 
cases,  where  the  pumshment  decreed  is  no 
other  than  pecuniary,  no  appeal  shall  bs  suf- 
fered to  go  from  the  district  court  of  appeal 
till  the  appellant,  if  not  a  pauper^  has  depo- 
sited in  the  hands  of  the  public  advocate,  on 
the  other  side,  [48]  livres ;  which  sum  shall 
be  forfeited,  over  and  above  costs,  if  the  de- 
cree of  the  court  above  is  un&vourable  to  the 
appeal,  unless  the  judge  of  the  court  above 
enters  upon  the  instrument  of  appeal  a  cer- 
tificate crif  reasonable  cause. 

Art.  XIII. — Nor  although  the  defendant 
be  a  pauper,  unless,  previously  to  the  appeal, 
his  advocate-general  at  the  court  appealed 
from  shall  have  entered  a  like  certificate. 

Art.  XIY But  if  he  can  find  any  one 

to  advance  the  deposit,  as  likewise  any  re- 
sponsible person  to  be  his  security  for  the 
coats,  the  appeal  shall  go,  vrithout  any  such 
certificate.  And  for  this  purpose,  two  full 
days  shall  be  allowed  him,  between  the  sign- 
ing of  judgment  and  the  execution,  saving 
aU  precautions  necessary  to  prevent  the  exe- 
cution from  being  eluded. 

Art.  XV.^Depoait-rooney  thus  forfeited 
shall  go  to  [the  paymaster  of  the  district]  to 
the  use  of  the  Strict,  and  be  comprised  in 
the  public  advocate's  quarterly  account  with 
[the  paymaster,]  according  to  Tit.  XIV. 


TITLE  VIL 

OP  THE  DISTRICT  COURT  Of  APPEAL. 

Art.  I To  the  district  court  of  appeal 

belongs  the  oognizance  of  all  causes  (those 
belonging  to  the  tribunals  of  exception  ex- 
cepted) in  the  way  of  appeal,  as  well  from 
the  immediate  district  court  as  from  the  se- 
veral parish  [or  canton]  courts  within  the 
district. 

For  other  matters  touching  its  jurisdiction, 
see  Tit.  II.  IIL  IV.  and  V. 

Art.  IL  —  To  the  judge  of  the  district 
court  of  appeal  may  be  added  fellow-judges, 
in  like  manner  as  to  the  judge  of  the  imme- 
diate district  court,  according  to  Tit.  VL 

Art.  ilL  —  The  salary  of  a  judge  of  a 
district  court  of  appeal  shall  be  [  ]  livres 
a-year. 


TITLE  VIIL 

OP  THE  DEPARTMEIVT  CO0RT. 

Art.  L— To  the  department  court  belongs 
the  cognizance  of  all  causes  in  the  way  of  ap- 
peal from  the  district  court  of  appeal ;  or  of 
complaint  for  misbehaviour  on  the  part  of 
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tbe  jadge,  or  of  petition  for  expedition  $  but 
of  no  cacue  in  the  firat  instance. 

For  other  matters  touching  its  jorisdiction, 
see  Tit.  II.  IIL  IV.  and  V. 

A&T.  IL — To  the  judge  of  the  department 
court,  the  department  assembly  may  add  as 
many  fellow-judges  as  it  thinks  proper,  with 
the  same  powers,  rank,  and  saiary :  provided 
that  no  more  than  one  judge  shall  act  at  the 
same  time,  on  the  same  point  of  the  same 
cause. 

Abt.  III.  — Tbe  salary  of  a  judge  of  a  de- 
partment court  shall  be  [    ]  tivres. 


TITLE  IX. 

or  THE  MET&OPOLITAN  COUBT. 

Akt.  L  — The  judges  of  the  metropolitan 
court  shall  be  elected  by  the  national  assem- 
bly.  No  vacancy  shall  be  filled  but  out  of 
the  rank  of  judges  next  below. 

Abt.  II A  judge  of  the  metropolitan 

court  shall  hold  his  office  for  life,  unless  va- 
cated in  one  or  other  of  the  following  ways : 

1.  Resignation. 

2.  Forfeiture  judicially  pronounced. 

8.  A  motion  hy  a  minority  of  all  the  mem- 
bers entitled  to  vote  in  the  national  assembly. 

4.  A  motion  by  a  majority  of  all  the  elec- 
tors and  members  entitled  to  vote  at  the  last 
preceding  election,  general  or  particular,  for 
the  dioioe  of  a  judge  of  the  metropolitan 
court,  or  of  a  member  of  the  national  as- 
sembly. 

Abt.  IIL — Bj  a  motion  without  forfeiture, 
a  metropolitan  judge  loses  his  judicial  rank, 
but  not  his  salary.  He  also  loses  his  capacity 
of  being  re-elected  during  the  continuance  oi 
the  same  legislature. 

For  other  matters  touchingits  jurisdiction, 
see  Tit.  II.  IIL  IV.  and  V. 

Abt.  IV.  —  The  salary  of  a  judge  of  the 
metropoHtan  court  shall  be  [    ]  livres. 

Abt.  V. — To  the  metropolitan  court  shall 
belong  [  ]  judges,  with  equal  power,  rank, 
and  salary :  provided  that  no  more  than  one 
judge  shall  act  at  the  same  time,  on  the  same 
point,  in  the  some  cause.  But  aa  many  as 
happen  at  any  time  to  be  unemployed,  may, 
and  ought  to  sit  aa  assessors  without  vote. 

Abt.  VI. — To  the  metropolitan  court  be- 
longs the  eognixance  of  all  causes  not  parti- 
cularly excepted,  in  the  way  of  appeal  from 
the  department  court  [or,  if  no  department 
courts,  from  the  district  courts  of  appeal] 

Also  complaints  for  misbehaviour,  and  pe- 
titions for  expedition,  even  in  such  cases  aa 
are  exduded  from  appeaL 

Abt.  VIL — Bnaiiiess,  as  it  comes  in,  shall 
be  distributed  among  the  sevenl  judges  by 
rotation. 

Abt.  VIII.  —  From  tbe  decree  of  a  judge 
of  the  metrop<rfitaD  court,  neither  can  any 


appeal,  nor  any  petition  for  expedition,  be 
preferred,  without  being  aceompanied  witk 
a  complaint  of  misbehaviour  on  the  part  of 
the  judge :  nor  can  any  order  for  expeditkMi 
be  issued  to  him,  nor  any  change  be  mde  in 
his  decree,  without  censure  paased  on  htia  at 
the  same  time* 


TITLE  X. 

NATIONAL  ASSEMVLT  COUBT. 

Abt.  L — Complaint  against  a  judge  of  the 
metropolitan  court  for  misbehaviour  cannot 
be  made  anywhere  but  in  the  national  aa- 
sembly,  nor  there  nnlesa  signed  by  [six} 
members. 

Abt.  IL — If  received  by  the  assembly,  it 
shall  appoint  two  committees,  one  to  try  and 
report,  the  other  to  proseeute. 

Abt.  IIL  —  Such  trial  shall  be  conducted, 
from  beginning  to  end,  with  open  doors,  and 
with  the  utmost  possible  degree  of  pablichy. 

Abt.  IV.  —  No  criminal  accusation  ahSXk 
be  preferred  in  the  national  assembly  against 
any  other  person  whatever  than  a  judge  of 
the  metropolitan  court,  except  for  ofienoca 
committed  in  fece  of  the  assembly. 


TITLE  XL 

OF  PCBSUEB^EHBBAU. 

Abt.  L* — The  fonctions  of  a  pursuer- 
general  of  an  immediate  court  shall  be,  in 
civil  matters  — 

1.  To  reclaim  the  execution  of  all  laws  in 
the  execution  of  which  no  individual  has  any 
special  interest,  and  of  thoae  in  the  execution 
of  whidi  the  nation  has  a  spedal  interest  of 
its  own,  superadded  to  that  of  indinduala. 

2.  «To  act  on  behalf  of  the  king  in  his  in- 
dividual  capacity,  as  well  in  the  character  of 
defendant  as  that  of  plaintiff. 

8.  To  act  on  behalf  of  every  [piamiif*^ 
who,  through  poverty  and  want  of  friends, 
is  unable  to  engage  any  other  advocate. 

4  To  obviate  any  pngudioe  he  aeea  likely 
to  result  to  justice  from  any  oversight  or  ub- 
gkilfolness  on  the  part  of  a  [jphmHf}  who 
pleads  his  own  cause,  or  on  the  part  of  his 
advocate,  gratuitous  or  professiooaL 

Abt.  II. — In  penal  matters — 

1.  To  superintend  the  proceedings  of  every 
private  prosecutor ;  to  assist  him,  in  caae  of 
oversight  or  unakilfiilness;  and  to  watch  over 
him,  and  prevent  collusion  with  tibe  de- 
fendant. 

2.  To  reclaim  the  execution  of  all  penal 
laws,  bv  performing  the  functions  of  proae- 
cutor  vmere  no  private  prosecutor  has  first 


•  Dcr.  O.   Omit  this  paiagiaph. 
^  DBF.  O.  Defendant. 
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prctefitad  hiiaielf,  and  in  the  cases,  if  any, 
where  individuals  are  not  admitted  to  pro- 
secute. 

Abt.  in.  —  In  cases  where  the  adrainis- 
tratiYe  body  of  the  territory  for  which  he 
serves,  is  empowered  to  act  in  the  character 
of  pursuer  by  the  hands  of  its  procurator- 
syndic,  and  the  pursuer-general  is  not  en- 
gaged by  his  office  in  the  other  side,  he  has 
concurrent,  authority  with  such  procurator- 
syndic,  each  cause  belonging  to  that  one  of 
them  who  is  first  seized  of  it.  But,  to  pre^ 
vent  collusion  or  remissness,  each  of  them 
has  a  right  to  receive  oommunication  of  all 
such  business  carried  on  by  the  c^er. 

Art.  IV.  —  Where  a  [purguer''']  whose 
interests  a  |jnir«iier-^0ii«ra7*]  has  espoused, 
happens  to  be  made  [dtfendant  *]  in  a  cross 
cause  growing  out  of  that  in  which  he  was 
[pvrnicr,^]  the  [jntrsuer^enerai;'']  and  not 
the  ^d$feiukr-general,y']  shall  take  in  charge 
the  mterests  of  such  party  in  such  derivative 
cause. 

Art.  y — In  a  court  of  appeal,  the  dient 
of  the  [purnur-gemerai'*']  shdl  be  the  party 
who  was  the  client  of  the  [jmrtuer'general'''] 
of  the  immediate  court  in  the  original  cause. 

Art.  VL — Clauaa  in  the  oath  ofqfflee  to 
ie  taken  hy  the  purtuer-generahy  in  the  room 
ofcUaue  Lin  the  oath  eppointed  to  be  tahen 
hfjudgtM :  — 

1.  That  I  will,  at  all  times,  be  vigilant  in 
looking  out  for,  forward  in  entering  upon, 
and  ^hfid  in  executing,  all  such  business 
as  the  law  has  given  in  diarse ;  not  suffering 
myself  to  be  turned  aside  nrom  the  pursuit 
or  the  performance  of  it,  by  indolence,  or  by 
interest,  by  hope  or  by  fear,  by  affection  or 
by  enmity  towards  any  individual,  or  class  of 
men,  or  party,  in  the  state. 

Art.  VIL  —3.  That  in  my  seal  on  behalf 
of  the  cause  I  haveon  charge,  I  will  not  seek 
to  serve  it  at  the  expense  of  truth  or  justice. 
I  will  not  use  any  endeavours  to  cause  to  be 
received  as  true,  any  fiict  which  I  do  not  be- 
lieve to  be  true ;  nor  as  just,  any  condnsaon 
which  ]  do  not  believe  to  be  just ;  nor  my 
persuasion  of  the  truth  of  any  fact,  or  the 
justice  of  any  oondusion,  as  stronger  than  it 
really  is :  nor  will  I  seek  to  put  upon  the 
conduct  of  any  man,  any  colouring  other  than 
what  I  believe  to  be  true ;  nor  will  I  exer- 
cise partiality  in  &vour  of  the  party  whose 
interest  I  espouse,  any  otherwise  than  by  do- 
ing such  acts  as  justice  re<}uires  to  be  done, 
•nd  giving  sudi  oounsel  aa  justioe  requires  to 
be  given,  on  his  behalf  and  by  applying  my 
fiunilties  to  the  discovering  and  presenting 
of  such  eoBsidefations  as  make  in  &vour  of 


^  Def.  O.  Defendant 
«  Def.  O.  Deftoder-OcnenO. 
-  *  DBF.  O.  beeome  Porsaer. 
'  Dxr.  G.  Puisner-OcnenL 


his  cause,  in  preference  to  such  as  make 
against  it. 

4#~  Po^  the  provieioM  relative  to  pursuer - 
gdteraby  see  Tit.  IIL  Of  Judges. 


TITLE  Xn. 

OF  DBFBNDBB-OBNSRAL8. 

Abt.  L— .The  functions  of  a  defender- 
general  of  an  immediate  court  shall  be,  fai 
matters  dvil  as  well  as  penal  — 

1.  To  act  on  behalf  of  every  defendant 
who,  through  poverty  and  want  of  friends, 
is  unable  to  engage  any  other  advocate. 

2.  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice,  from  any  oversight  or 
unskUfulness  on  the  part  of  a  defendant  who 
pleads  his  own  cause,  or  on  the  part  of  his 
private  advocate,  gratuitous  or  professional. 

Art.  II.  —  To  act  on  behalf  of  the  admi- 
nistrative  body  of  the  territory,  for  whidi  he 
serves,  in  cases  where  the  pursuer-general  is 
engaged  on  the  other  side.  But  this  in  con- 
currence with  the  procurator^syndic  of  tliat 
body,  in  the  same  manner  as  tibe  pursuer- 
general  would  have  had  to  act. 

%^  For  the  other  provisioms  relative  to 
defender^enerals,  see  Tit.  IIL  Of  Judges, 
and  Tit.  XL  OfPursuer-Oenerals. 


TITLE  XIIL 

OF  8ECRBT  CAUSES.* 

Abt.  L — In  certain  causes  the  proceedings 
shall  be  secret  throughout,  except  in  the 
courts  hereinafter  mentioned.    These  are  — 

I.  Where  secresy  is  necessary  to  ike  peace 
or  honour  of  finulies,  by  reason  of  the  dis- 
honour, or  other  uneasiness,  whidi  might  en- 
sue, if  the  disagreements  and  weaknesses, 
and  other  unprosperous  dreumstances  of  their 
members,  were  to  be  divulged  to  the  world  at 
large. 

On  this  ground,  the  following  causes  are  to 
be  classed  under  the  head  of  secret  causes  :— 

1.  Generally  all  causes  in  which  near  re- 
lations are  concerned  against  each  other. 

2.  Also  causes  betwixt  guardian  and  ward, 
in  as  fiu*  as  the  propriety  of  the  conduct  of 
the  ward  comes  in  question. 

Art.  II. — Under  the  denonunation  of  near 
relations  are  to  be  comprehended,  for  this 


*  This  Title  belonn  Pionerly  to  the  Code  of 
Procedure.  A  genend  sxetch  m  the  contents  is 
given  here,  to  serve  as  an  object  of  comparisoa 
with  the  article  of  the  Committee's  Draught, 
[TIT.  L  Art.  9.]  which  touches  upon  the 
topic  of  publidty,  and  that  part  which  ooncams 
the  cstabUahment  of  family-tribunals  [TIT.  IX. 


Art.  11,  12,  13.  and  U;l  an  ( 

the  design  of  which,  it  is  concdved,  would  be 
better  answered  bv  a  modification  thus  given  to 
the  proceedings  <n  the  ordinary  courts; 
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purpose,  peraons  related  to  an  individual  in 
any  of  Uie  following  degrees,  by  blood  or  al- 
liance; viz. 

1.  Wife,  or  husband. 

2.  Descendants. 

3.  Father,  mother,  and  other  relations  in 
the  descending  line. 

4.  Brethren  and  sisters,  of  the  whole  or 
half  blood,  and  their  descendants. 

5.  Uncles  and  aunts,  of  the  whole  or  half 
blood,  in  any  degree. 

Art.  Ill To  this  class  belong,  in  a  more 

especial  manner,  causes  of  the  following  na- 
ture :  — 

1.  Causes  between  husband  and  wife,  for 
disobedience,  extravagance,  hard  treatment, 
adultery,  or  impotence. 

2.  Causes  between  parent  and  chUd  for 
extravagance,  undutifiilness,  idleness,  theft, 
embezzlement,  deiraudment,  indecorum,  on 
one  side ;  or  hard  treatment,  or  neglect  of 
education,  improper  education,  or  exposal  of 
chastity,  on  the  other. 

3.  Prosecutions  for  incest ;  and  causes  in 
the  course  of  which  incest  may  come  to  be 
proved,  or  to  be  attempted  to  be  proved. 

4.  Causes  relative  to  the  pregnancy  or  de- 
livery of  unmarried  women,  uid  the  discovery 
of  the  &ther  of  the  child. 

Art.  IV But  the  secresy  shall  not  be 

carried  beyond  the  occasion ;  insomuch  that, 
in  relation  to  any  point  in  respect  to  which 
it  may  be  dear  that  neither  the  honour  nor 
the  peace  of  the  parties  litigant,  or  any  of 
them,  can  be  affected  by  the  publicity  of  the 
proceedings,  the  same  publicity  shall  be  ob- 
served aa  in  other  cases. 

Such  may  be,  for  example, 

1.  Any  mere  question  of  law  relative  to 
8  &mily  settlement,  or  a  will,  or  a  ahare  in 
the  effects  of  an  intestate. 

2.  Any  question  of  &ct  in  any  such  cause 
not  affecting  the  moral  character  of  the  party, 
or  relative  to  the  conduct  of  some  strainger. 

Art.  V. — II.  Where  secresy  is  dictated  by 
the  regard  due  to  decency.  To  this  class  be- 
long such  causes  as  are  covered  with  the  veil 
of  secresy,  in  order  to  avoid  wounding  or 
enfeebling  the  sentiment  of  modesty,  as  well 
on  the  part  of  the  auditors  as  the  persona 
concerned,  viz. 

Causes,  as  well  penal  as  civil,  relative  to 
any  irregularities  of  the  venereal  appetite ; 
including  several  of  those  mentioned  under 
the  former  head. 

Art.  VI. — In  causes  appointed  to  be  kept 
secret  for  the  peace  or  honour  of  £unilies, 
the  secret  mode  of  proceeding  shall  not  be 
observed  unless  on  the  requisition  of  some 
one  at  least  of  the  parties. 

Art.  YII.  —  Causes  appointed  to  be  kept 
secret  for  the  sake  of  decency,  shall  be  kept 
so  although  the  parties  were  all  of  them  to 
desire  the  contrary. 


Art.  VIII — The  seal  of  seeresy,  hmwisig 
been  onoe  affixed,  shall  not  be  taken  ofl^  nn- 
less  in  the  cases  mentioned  in  Art.  IV.  until 
after  judgment  in  the  last  instance :  nor  then, 
unless  some  one  of  the  parties  demands  xtT; 
alleging  for  the  ground  of  hia  demand,  par- 
tiality on  the  part  of  the  judges,  or  some  one 
of  them,  through  whose  hands  it  has  passed. 
The  cause  shall  in  that  case  be  re-heard  pal^ 
lidy  before  a  judge  of  equal  rank,  to  be  named 
by  the  supreme  court;  and  if  sudi  cfaar^ 
of  partiality  shall  have  been'deemed  rash  or 
malicious,  Uie  offender  shall  suffBr  as  well  for 
the  wound  given  to  the  peace  or  honour  of 
the  &mily,  as  for  the  calunmy  against  tbe 
judge. 

Art.  IX. — in.  In  certain  causes,  secresy 
shall  be  observed  at  the  outset,  to  prevent 
folsehood  from  gaining  instruction.  These 
are  — 

1.  All  penal  causes  admitting  of  corporal 
punishment,  afflictive  or  ignominious,  or  im- 
prisonment, or  banishment  for  any  loiter 
term  than  a  year. 

2.  All  causes,  civil  as  weU  as  penal,  upon 
special  and  satisfiictory  reason  given  for  ap- 
prehending a  confederacy  in  falsehood. 

In  the  ktter  class  of  eauses,  the  examina- 
tion of  each  exanunant,  whether  party  or  wit*- 
ness,  may,  and  in  the  former  shall,  of  oonrse, 
be  performed  in  secret;  and  such  secret  ex- 
amination may  even  be  repeated,  so  long  as 
it  is  thought  proper  by  the  judge  to  examine 
them  separately :  but  judgment  ahall  never 
be  given  until  the  minutes  of  secret  exami- 
nation have  been  read  in  public,  the  ezami- 
nants  re-examined  in  public,  vnth  liberty  to 
object  to  the  verity  of  the  minutes,  and  con- 
frontation, where  proper  and  possible,  per- 
formed, and  parties  and  advocates  on  both 
sides  heard  in  argnment. 

Art.  X.  —  Out  of  regard  to  pecmiary 
reputation,  certain  inquiries  shalL  at  the  re- 
quisition of  any  party,  be  made  in  the  secret 
mode,  in  the  course  of  whatever  cause  th^ 
come  to  be  made.    These  are  — 

1 .  Inquiries  made  relative  to  the  pecuniary 
circumstances  of  both  or  either  of  the  parties, 
for  the  purpose  of  awarding  satis&c^ion  in 
case  of  an  oditoce  other  than  in&mous. 

2.  Inquiries  made,  in  the  same  view,  rda* 
tive  to  the  drcumstanoes  of  the  party  inj  wed, 
in  case  of  an  infiunous  offence. 

3.  Inquiries  made,  in  eases  of  debt,  into 
the  pecuniary  drcumstanoes  of  rither  party, 
for  tiie  purpose  of  ascertaining  whether  any 
and  what  respite  shall  be  granted  to  the 
debtor. 

Art.  XL  —  Present  at  all  secret  bosiness 
shall  be  a  pursuer«^neral  and  a  defender-  - 
general;  and,  if  necessary,  a  secretary  of  the 
court,  to  take  the  minutes,  sworn  to  secresy 
in  like  manner  as  the  magistrates  above  i 
tioned.    [See  Tit.  HI,  §  4.) 
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Aet.  XII For  all  secret  biuiiiess  a  par- 

tieukr  register-book  shall  be  kept  under  the* 
name  of  tiie  ucret  register-'book, 

Abt.  XIII.  —  Secret  business,  unless  in 
case  of  out-door  duty,  shall  be  transacted  in 
the  judge's  chamber ;  the  adjournment  being 
performed  only  for  the  moment  in  incidental 
inquiries,  and  the  auditory  left  sitting  in  the 
public  place  of  justice 


TITLE  XIV. 

PAUPERS. 

Aet.  I. — The  judge,  if  upon  report  by  the 
pursuer-general  or  the  defender-genend,  as 
the  case  is,  it  shall  appear  ip  him  that,  for 
the  rendering  of  justice  in  any  cause,  certain 
expenses  are  necessary  on  the  port  of  either 
of  the  parties,  who  b  unable  to  defray  them, 
shall  draw  upon  [the  paymaster  of  the  ter- 
ritory] in  favour  of  sudi  advocate,  to  the 
amount  of  such  expense ;  and  so  from  time 
to  time,  as  often  as  there  shall  be  occasion, 
during  the  continuance  of  the  cause. 

Aet.  IL — In  such  draught  shall  be  spe- 
cified a  particular  of  aU  the  several  purposes 
for  which  the  money  shall  be  deemed  neces- 
sary by  computation :  and  it  shsll  be  signed 
by  the  public  advocate  of  the  pamper,  as  well 
as  by  the  judge. 

Aet.  IIL  —  [Four]  tmies  m  every  year 
[viz.  on  the  quarter-day  in  each  quarter,] 
the  public  advocates  of  the  territory  shidl 
eadi  deliver  in  to  [the  paymaster]  an  account 
of  the  disbursements  of  all  monies  so  drawn 
forandreoeived,  distinguishingunderthe  head 
of  each  cause,  the  monies  received  and  ^s- 
bursed  on  account  of  that  cause ;  and  stating 
eadi  item  of  disbursement,  according  to  the 
time  on  which,  and  the  particular  service  for 
which  it  was  made :  and  shall,  at  the  time  of 
delivering  in  such  account,  refund  the  whole 
of  the  b^nce  which  the  account  admits  to 
be  in  their  hands. 

Aet.  IV. — If  the  adversary  of  the  pauper 
on  whose  account  money  has  been  drawn  for, 
as  above,  should  be  a  solvent  person,  and  it 
should  be  thought  fit,  by  the  judge,  to  charge 
him  with  costs,  the  amount  shidl  be  paid  to 
the  pauper's  public  advocate,  and  by  him  re- 
funded to  the  [paynuuier  of  the  territofy^  at 
the  next  perioafcal  time  of  settling  their  ac- 
counts. 


TITLE  XV. 

OP  TEIAL  IT  JURY. 

Aet.  L  —  Trial  by  jury  shall  be  awarded 
no  otherwise,  than  upon  requisition  made  by 
some  one  of  the  sets  of  persons,  at  whose  re- 
quisition appeal  goes,  according  to  Tit.  VI. 
from  the  district  court  of  appeal  to  the  me- 


tropolitan court,  in  the  cases  not  regularly 
appealable :  nor  shaU  requisition  be  made  for 
tnat  purpose,  until  the  judgment  of  the  me- 
tropolitan court  has  been  sent  down  to  the 
immediate  district  court,  where  execution, 
if  awarded,  is  to  be  performed. 

Aet.  IL  —  In  the  following  cases  alone, 
requisition  for  such  purpose  may  be  made : — 

1.  Where  the  judgment  of  the  metropolitan 
court  imports  sentence  of  death,  or  indelible 
corporal  punishment,  or  afflictive  corporal 
punishment,  or  ignominious  corporal  punish- 
ment, or  imprisonment,  or  banishment  from 
the  Ungdom  for  a  longer  term  than  a  year. 

2.  When  the  decision  of  the  metropolitan 
court,  respecting  the  principal  question  of 
fiict,  is  opposite  to  the  decisions  of  both  the 
courts  below. 

Aet.  III. — In  all  cases  where  such  requi- 
sition is  admitted,  the  judgment  of  the  me- 
tropolitan court,  after  having  been  publicly 
read  in  the  immediate  court,  by  which  exe- 
cution is  to  be  awarded,  shall  be  hung  up, 
in  conspicuous  characters,  in  a  particular  part 
of  the  court  appropriated  to  that  purpose: 
and,  to  give  time  for  the  collection  of  signa- 
tures, [two]  di^s,  both  exclusive,  shall  in- 
tervene in  such  case,  between  the  hanging 
up  of  such  judgment  and  the  execution  of 
the  sentence,  for  a  preliminary  requisition, 
as  according  to  Tit.  VI.;  and  [seven]  en- 
tire days  more,  reckoning  from  the  time  of 
presentation,  for  a  definitive  requisition. 

Aet.  IV Upon  a  rehearing  thus  laid 

before  a  jury,  all  witnesses  ought  regularly 
to  be  re-examined:  but  as  it  may  happen 
that,  in  a  cause  ever  so  strongly  contested; 
there  may  be  certain  points,  the  evidence 
respecting  which  may  appear  to  every  one 
incontestible ;  and  that  the  abode  of  the  wit- 
nesses, relative  to' those  points,  may  be  in 
foreign  parts,  or  very  distant  parts  of  the 
kingdom;  the  persons  requiring  may,  in  their 
requisition,  distinguish  such  witnesses  from 
the  rest :  in  which  case,  the  reading  of  the 
minutes  of  what  passed  on  the  examination 
of  such  witnesses  at  the  former  trial,  shall 
stand  in  the  place  of  their  re-examination^ 
And  it  is  the  duty  of  the  judge  to  point 
out  to  the  subscribers,  when  attending  him 
with  the  requisition,  b3X  witnesses  so  circum- 
stanced. 

Art.  V The  manner  of  striking  a  jury 

shall  be  as  follows : — 

Forty-two  persons  shall  be  taken,  by  lot, 
out  of  the  list  of  the  active  citizens  dwelling 
in  the  town,  or  in  any  parish  of  which  the 
church  is  not  more  than  one  great  league  dis- 
tant fi^mi  the  town-house :  the  lottery  being 
drawn  by  [tAe  keeper  of  the  &sr,]  in  the  pre- 
sence of  both  parties,  or  their  representatives. 
Of  these  forty-two,  the  pursuer  and  the  de- 
fendant shall  each  strike  ofi" twelve:  the  re- 
maining eighteen  shall  be  bound  to  attend : 
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of  those  who  attend,  an  equal  number  flball 
again  be  stricken  off  by  the  parties  (if  there 
rem^  an  odd  one,  that  odd  one  by  the 
judge,)  till  the  number  be  reduced  to  twelve ; 
these  twelve  shall  sit  upon  the  triaL 

A&T.  VI The  judge  to  try  the  cause 

shall  be  a  judge  of  appeal  of  some  one  of  the 
districts  contiguous  to  that  by  the  immediate 
court  whereof  the  sentence  would  have  been 
to  be  executed:  the  choice  to  be  determined 
by  a  lottery,  drawn  in  presence  of  the  parties, 
or  their  representatiyes,  by  the  judge  of  such 
immediate  court :  provided  that  the  judge  so 
diosen  may  sit  by  deputy,  if  he  thinks  proper. 

A&T.  VIL  —  The  punishment  of  a  juror, 
for  non-attendance,  shall  be  a  fine  of  [12] 
livres :  and  if  the  cause  should  be  delayed  for 
want  of  a  sufficient  number,  the  absentees 
shall,  amongst  them,  be  chargeable  with  the 
costs  occasioned  by  such  delay. 

A&T.  VIII To  prevent  such  delay,  the 

number  deficient  may  be  supplied  amongst 
the  bystanders,  to  be  named  upon  the  spot, 
by  the  judge ;  and  each  person  so  named,  if 
possessed  of  the  qualifications  of  an  active 
citizen,  shall,  unless  objected  to  by  either 
party,  for  specific  and  sufficient  cause,  be 
forthwith  aggregated  to  such  of  the  jurymen 
as  appear,  until  the  full  number  be  completed. 

Art.  IX. — Persons  who  have  once  served 
on  a  jury,  or  attended  for  that  purpose,  shall 
stand  exempted  fit>m  taking  their  chance  a  se- 
cond time,  until  the  number  remaining  liable 
ahall  be  reduced  below  eighty-five. 

A&T.  X.  —  When  the  evidence  has  been 
ffme  through,  the  aiguments  heard,  and  the 
judge's  chai^  delivered,  baUoting-balls  shall 
be  delivered  to  the  jury,  three  to  each :  one 
black  one,  to  denote  conviction;  one  white, 
to  denote  acquittal ;  and  the  one  half  black 
and  half  white,  to  denote  uncertaintv.  To 
give  their  votes,  each  shall  secretly  deposit, 
in  one  common  box,  provided  for  that  pur- 
pose, the  ball  expressive  of  the  state  of  bis 
opinion,  returning  the  two  others,  with  equal 
secresy,  into  the  common  box,  or  bag,  in 
which  they  were  brought. 

The  defendant  shall  stand  acquitted,  if 
more  white  balls  than  one  are  fi)und  in  the 
voting-box,  or  if  there  be  not  so  many  as 
seven  black  ones. 

A&T.  XI —  If  in  the  course  of  this  rehear- 
ing any  firesh  matter  comes  out,  tending  to 
aggravate  or  extenuate  the  offence,  the  judge. 


in  case  of  conviction,  may  vary  the  psmiaib- 
ment  accordingly :  but  if  not,  it  is  expect^ 
of  him  that  he  adhere  to  the  sentence 
nounced  by  tiie  metropolitan  eourt. 

A&T.  XIL_At  the  trial,  eitiier 
may  object  to  any  jnrjrman,  on  the  groiusd  #f 
partiality :  and  such  objection  shall  be  alio  vrad 
ordisaUowedby  the  judge,  accordingaa,  i 
due  examination,  he  findis  reasonable. 
every  such  objection  shall  be  made, 
the  parties  are  admitted  to  strike  off*  jorora, 
without  cause  assigned :  nor  shall  either  party 
be  admitted  to  object  to  any  juror,  after  tlie 
numbers  have  been  reduced  to  twelve,  hb- 
less  he  show,  to  the  satis&ction  of  the  jii4ge, 
that  good  cause  of  objection,  on  his  part»  lay 
to  all  those  whom  he  struck  off,  out  of  tlie 
whole  number  of  forty-two,  at  the  time  of  tlie 
drawing  of  the  lottery. 

A&T.  XIIL  ^  Causes  of  partiality  to  war* 
rant  the  diallenging  of  a  juror,  may  be  any 
of  those  specified  in  Tit.  IV.,  to  which  may 
be  added,  the  case  where  there  is  reason  to 
think  that  the  juror  challenged  is,  by  rcaaoa 
of  some  party  affection,  prejudiced  agaiaat 
the  diallenger.  But  the  allowing  or  disallow- 
ing the  diallenge  rests,  in  all  cases,  upon  tlie 
discretion  of  the  judge,  determining  upon  tlie 
party's  own  examination,  upon  a«l£,  and  aay 
other  evidence  that  happens  to  be  ferthoooiin^ 
upon  the  spot. 

A&T.  XIV. — The  metropolitan  oourt  naiy, 
if  it  thinks  proper,  order  that,  in  the  event  of 
a  requisition  made  for  a  jury,  the  mimttes  of 
the  former  trial,  as  well  as  of  the  prooeediags 
in  the  appeals,  shall  be  printed,  at  the  ex- 
pense, and  sold  for  the  account,  of  the  fia- 
trict  where  the  trial  will  be:  in  that  case,  the 
trial  before  the  jury  shall  not  come  on  till  the 
minutes  above  mentioned  have  been  printed, 
and  a  copy  delivered  to  each  of  the  ei|^itecn 
jurymen  remaining  after  the  lottery  has  Veen 
drawn,  and  the  jury  reduced  to  that  number, 
firnn  forty-two,  as  by  Art.  V . 

The  jury,  if,  upon  oompaiisoo  of  the  evi- 
dence upon  the  trial  before  them  with  ihi 
evidence  on  the  former  triala,  they  shooM 
deem  the  requisition  of  a  jury  to  have  been 
frivolous,  and  made  without  reasonable  cause, 
may,  if  they  think  fit,  decree  that  the  leas, 
if  any,  upon  the  publication  of  the  mimiCes 
above  mentioned,  shall  be  borne  jointly  by 
the  persons  liy  ^om  the  regoisitien  was 
signed. 
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ORGANIZATION  OF  JUDICIAL  ESTABLISHMENTS, 

COMPAKED  WITH  THAT  OP  THB  NATIONAL  ASSEMBLY, 
WITH  A  COMMENTARY  ON  THE  SAME. 


CHAPTER  L 
Tit.  L  —  Of  Coubts  or  Justigb,  akd  of 

JI7D6B8  m  OEKBKAL.* 

New  Draught Art.  L  The  fountain  of 

Justioe  is  the  nation^  through  the  channel  of 


*  Whether  mj  dnugbt,  had  it  come  first, 
would  have  included  under  this  head  all  the  to- 
pics which  have  heen  embiaeed  br  the  commit- 
.  tee's  draught,  was  not  worth  inquiry.  Treading 
in  their  steps,  I  have  made  a  point  of  exhibiting 
a  sucoedaneum  to  erer^ing  in  their  plan  that 
seemed  susceptible  of  amenoment 

The  following  short  analysis  of  the  contents 
ef  their  draught  will  serve  to  show,  at  the  same 
-time,  the  arrangement  I  should  have  preferred. 

The  four  first  articles  have  for  their  su^t,  the 
source  from  whence  judicial  authority  is  hence- 
forward to  be  derived :  namely,  a  joint  choice  to 
be  made  by  the  body  of  the  people  and  the  king, 
not  by  a  buyer  and  seller,  as  under  the  ancient 
system  of  venality. 

The  seventh,  eidith,  and  ninth  articles,  are 
occupied  in  setting  mnits  to  the  powers  which  in 
future  are  to  be  regarded  as  belonging  to  the 
judicial  branch  of  ||uvemment :  as  is  the  tenth, 
in  establishing  the  mdependence  of  some  of  the 
classes  of  persons  to  whom  those  powers  are  to 
be  entrusted,  in  as  far  as  indepenaence  consists 
in  the  not  being  removable,  except  in  the  way 
of  punishment. 

In  articles  6  and  12.  is  contained  the  first  pro- 
Tision  of  any  efficacy  that  is  to  be  found,  perhans, 
in  any  European  code,  for  letting  the  poor,  tnai 
is,  the  bulk  of  the  community,  into  a  share  of  the 
vrotection  afforded  by  the  law ;  to  wit,  by  abo. 
lishing  oourt*fees  and  law-taxes,  and  emitting 
every  man  to  plead  in  his  own  cause. 

Articles  IS,  14,  15,  and  16,  are  employed  in 
taking  care  that  that  share  shall  be  an  equiQ  one ; 
by  the  abolition  of  those  iniquitous  privileges, 
which  gave  to  certain  classes  advantaeea  over 
others,  with  regard  to  the  fiidlity  of  obtaining 
justice. 

Article  11  has  for  iti  sulitleGt,  the  publicity  of 
law  proceedings,  the  surest  and  indispensable 
■afcffuard  of  au  justice. 

The  two  last  articles,  17  and  18,  are  resolu- 
tions relative  to  business  extraneous  to  the  sub- 
ject of  this  draught;  namely^  the  establishment 
of  a  code  of  procedure  in  dvil  causes,  and  df  a 
penal  code. 

Articles  2  and  S  are  also  resolutions  rather 
than  laws;  the  contents  being  re-enacted  in 
detail,  and  superseded  under  subsequent  heads. 
3f  any,  if  not  most  of  the  others,  may  perhaps 
be  found  in  the  same  case.  Resolutions  should 
be  marked  as  such,  and  esUected  together  in  the 
Vol.  IV. 


Me  Ugietahare.  Justioe  shall  not  be  admi« 
nistered  in  the  name  of  the  King,  or  an/ 
single  person.  (1) 

Committee  t  Draught.  —  Art.  L  Justice 
shall  be  administered  in  the  name  of  the 
King.  No  individual  subject,  no  body-cor- 
porate, can  have  the  right  of  causing  it  to  be 
rendered  in  their  names,  (a) 

Ohtervatione. — (1)  Justice  to  be  adminis- 
tered in  the  king's  name  ?  —  Why  so  ?  why 
in  the  name  of  any  one  ?  What  is  the  mean- 
ing of  administering  justice  in  this  or  that 
person's  name  ?  Whatever  is  done  in  the  way 
of  justice,  is  done  under  the  authority  of 
some  judge,  either  immediately  by  himself, 
or  by  some  person  under  his  controul.  In  this 
¥ray,  as  in  every  other,  whatever  act  is  done 
by  any  man  ought  to  bear  the  name  of  him 
who  does  it,  that  the  title  it  has  to  obedience 
may  be  exactly  known,  and*  that  he  whose 
act  it  is  may  be  responsible  for  the  conse- 
quences. The  introduction  of  the  name  of 
any  person  other  than  the  judge,  in  acts  ex- 
pressive of  the  will  or  opinion  of  a  judge,  is 
of  evil  example,  and  tends  to  inculcate  fidse 
and  mischievous  conceptions.  The  king's 
name  ought  least  of  all  to  stand  as  an  excep- 
tion to  this  rule :  if  the  king's  will  is  the 
cauie  of  rendering  justice,  the  inference  is, 
that  the  king's  will  ought  to  be  the  guide  in 
rendering  it.  To  what  purpose,  then,  begin 
a  body  of  laws  with  a  figure  of  speech,  which 
has  no  precise  meaning,  which  has  no  use, 
and  which,  if  it  had  any  effect,  would  have 
a  mischievous  one  ? 

The  idea  of  the  king's  being,  as  the  lawyers 


front  of  the  body  of  laws  to  which  they  relate. 
They  are  a  sort  of  scaffolding,  which  is  of  no 
use  when  the  buUding  is  up,  and  ought  not  to 
remain  mixed  with  it 

Source  of  judicial  power,  limits  of  judicial 
pK)wer,  justice  to  everybody,  and  that  equal  jus- 
tice :  such  are  m  brief  the  topics  touched  upon 
in  this  title. 

At  so  small  an  expense  of  paper,  seldom.  If 
ever,  havesuch  Urge  advances  been  niade  towards 
the  point  of  perfection  in  any  public  line.  Thia 
tribute  ofapplause,  sug^ted  oy  a  general  view, 
could  not  in  justice  be  withheld :  what  particular 
remarks  I  may  have  occasion  to  present  will  wear 
a  different  complexkm.  Unha]ipily,  wnere  legis. 
lation  is  the  subject,  commendation  is  waste  paper  i 
it  is  only  co^^ection  that  can  be  of  use. 
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term  it,  the  fountain  of  justice f  is  a  rempant 
of  feudal  barbarism ;  a  branch  of  that  poison- 
ous tree  which  the  National  Assembly  have 
already,  to  their  immortal  honour,  rooted  up.* 
Under  that  system,  that  justice  should  be 
administered  in  the  Idng's  name  was  equally 
natural  and  proper :  —  Why  ?  because  under 
that  system  it  used  actually  to  be  adminis- 
tered by  him :  under  that  system  he  used 
actually  to  sit  as  judge.  It  was  equally  na- 
tural and  necessary  he  should  do  so :  he  of 
all  men  stood  the  best  chance,  though  a  pre- 
Gsrious  one  it  often  was,  of  seeing  his  decrees 
respected :  he,  whose  standard  was  followed 
in  time  of  war,  was  the  only  man  whose  voice 
would  be  listened  to  in  time  of  peace.  In 
that  short  interval,  justice  was  his  great  em- 
ployment. Legislation  there  was  scarce  any: 
foresight,  leisure,  intelligence,  power,  every 
requisite  for  it,  was  wanting.  Peace  was 
kept,  government  was  carried  on,  as  occasion 
started,  in  the  ex  post  facto  mode  of  judiciary 
decrees.  Administration  there  was  next  to 
none :  no  public  purse :  towns  without  go- 
vernment, except  that  of  masters  over  slaves ; 
no  standing  army ;  the  idea  of  colonies  and 
of  a  navy  equally  unknown ;  there  was  next 
to  nothing  to  administrate.  The  king  was 
maintained,  and  a  considerable  part  of  the 
small  expense  of  government  defrayed,  out 
of  the  king's  private  estate. 

As  the  business  of  legislation  and  admi- 
nistration increased,  not  to  mention  the  more 
important  business  of  luxury  and  pleasure, 
the  king  withdrew  himself  little  by  little 
from  the  judgment-seat :  first,  judges  were 
called  in  to  his  assistance :  by  degrees  he  left 
them  to  sit  and  act  by  themselves,  with 
liberty  to  make  use  of  his  name.  In  that 
state  of  things,  there  was  a  use  and  propriety 
in  introducing  the  king's  name  into  the  pro- 
ceedings of  courts  of  justice.  At  this  time 
of  day,  were  a  king  to  take  a  fancy  to  resume 
his  long-abandoned  station  on  the  judgment- 
seat,  would  either  Frenchmen  or  Englishmen 
permit  it?  They  know  better.  Court  is 
the  region  of  favour :  the  very  air  of  it  is 
pestiferous  to  justice.  Then  why  give  the 
people  to  understand  that  the  king  is  judge, 
when  he  is  no  such  thing?  Leave  the  rattle 
of  fiction  to  such  children  in  legislation  as 
our  lawyers.  Tou,  who  to  the  virtue  of  youth, 
add  the  intelligence  of  manhood,  what  use 
can  such  toys  be  of  to  you  ? 

If,  for  the  sake  of  dignity,  you  wish  at  any 
time,  in  the  language  of  your  solemn  acts, 
to  throw  a  sort  of  veil  over  the  personality 
of  the  judge,  a  better  cannot  be  found  than 
what  all  nations  possess  in  the  abstract  term 
Justice :  instead  of  De  par  le  Rot,  say  De 
par  la  Justice, 

The  king,  it  wiU  be  said  on  the  other  side, 

*  Deoccsof  August  1789,  and  Ftbraary  1790. 


is  the  executive  power :  it  is  in  liis  i 
therefore,  that  the  decrees  of  justice  ought  to 
be  executed ;  at  least,  if  not  originally  pro- 
mulgated. This  comes  of  old  oonfuMd  sys- 
tems  and  ill-imagined  appeUati  vea.  The  king 
is  not,  nor  ever  can  be,  in  any  proper  acne 
of  the  word  execution,  the  exeeatiTe  pmver: 
the  power  of  the  nation,  in  as  fitf  as  it  is 
employed  in  the  execution  of  the  decrees  of 
judges  against  the  opponents  of  justiee,  is 
not,  ought  not  to  be,  cannot  be,  in  the  king's 
hand.  It  must  be  in  the  hands  of  the  jud^ 
themselves,  each  acting  within  the  sphere  of 
his  jurisdiction,  and  under  the  oontroul  of 
his  superior,  up  to  the  supreme  oomi  of  jn- 
dicature,  which  acts  under  no  other  oontroiil 
than  that  of  the  representatives  of  tbe  nation. 
Suppose,  in  a  settled  state  of  thinga,  a  nan 
ordered  into  custody  in  a  regular  way  by  a 
court  of  justice  at  Antibes  or  Perpignaa, 
and  rescued  by  a  inob.  Is  justice  to  be  aft 
a  stand  till  information  has  been  tmsndtled 
to  the  king  at  Pferis,  and  orders  received  fieoi 
him  for  a  party  of  militia  or  regulars  to  assist 
in  the  recapture  ?  The  king  of  England  iM, 
at  this  moment,  a  despot  in  comparison  ol 
the  king  of  France;  yet  even  the  king  of 
England  is  not  to  this  purpose,  nor  to  any 
purpose  but  that  of  systematic  language,  the 
executive  magistrate.  Every  man  almost 
who  bears  the  name  of  a  }udge,  as  well  as 
several  who  do  not,  may  command  lor  this 
purpose  the  whole  power  of  the  eounCiy  with- 
in the  limits  of  his  jurisdiction.  The  chief- 
justice  of  EM'land  commands  to  thb  purpose 
the  power  of  all  England :  citizens,  mifitia, 
regulars,  everything;  even  navy,  Isoppoee, 
if  there  were  occasion :  the  king  cannot  to 
this  purpose  command  a  single  man.  Charlea 
II.  ordered  a  man  into  custody,  for  what, 
had  the  order  been  issued  by  a  judge,  would 
have  been  deemed  good  cause :  the  order  was 
adjudged  illegal  because  it  was  the  king'si 
If  an  order  signed  by  the  king  of  England 
were  to  be  delivered  to  a  goaler  anywheie  to 
release  a  man  under  arrest  for  debt,  would 
it  be  held  legal?  No  certainly.  But  if  jns> 
tice  must  be  executed  without  the  king,  and 
even  in  spite  of  the  king,  in  what  sense  can 
his  power  be  termed,  to  this  purpooe,  tbe 
executive  9 

The  truth  is,  that,  in  any  intelligiUe  sense 
of  the  word  executive,  he  is  not  the  execu- 
tive power  to  any  purpose.  What  is  it  that 
he  executes?  Not  the  decrees  of  the  legis- 
lature, or  those  of  the  ministers  of  justiee 
against  internal  enemies :  those  decrees,  as 
we  have  just  seen,  are  executed  b^  others, 
without  his  intervention,  and  in  spite  of  it 
Not  the  decrees  of  the  legislature  against 
external  adversaries :  the  legislature  ci  one 
country  does  not  make  laws  to  be  obeyed 
by  the  inhabitants  of  another ;  it  does  not 
make  laws  for  enemies.    There  are  no  lnw% 


Digitized  by 


Google 
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Wbat  is  the  food  that  is  to  result  from  so 
evil  an  example  ?  Aa  a  means  of  preserving 
the  people  iota  an  imprudent  choice,  the 
efficacy  of  any  such  option  can  be  worth  but 
little.  If,  in  virtue  of  any  cause  whatsoever, 
a  body  of  people  are  likely  to  make  one  fooU 
ish  choice,  what  should  hinder  the  same  peo- 
ple from  making  two  ?  Satisfy  yourself,  that 
the  choice  of  the  people  in  this  instance  ought 
not  to  outweigh  that  of  the  king's  ministers; 
and  it  must  be  by  such  arguments  as  ought 
to  satisfy  you,  that,  in  the  first  instance  at 
least,  the  appointment  ought  not  to  ba  left 
iaanywaytotheirchoiea.  To  ba  coniistent, 
yon  diould  give  the  nomiMHom  to  the  king; 
and  if  you  give  the  people  anything,  tibe 
opium  <Nily  to  them.  In  lids  way  the  choiea 
of  the  people  is  exposed  to  open  contempt, 
and  the  security  gamed  by  it  is  not  worth  » 
straw.  In  the  mode  I  have  ventured  to  pro- 
pose _  (see  Tit.  IIL§I&5)— thehigliest 
security  is  given,  and  the  respect  due  to  the 
choice  of  the  people  preserved  inviolate. 

As  to  the  person  of  the  king,  it  is  on  all 
accounts  plainly  out  of  the  question.  I  aak 
not  what  the  king,  but  whst  the  king's  mi- 
nister lor  this  department,  can  know  about 
the  character  of  two  persona  chosen  by  the 
people  from  among  themselves,  in  a  &tant 
province,  more  than  the  people  themselves 
know?  Whatever  judgment  is  to  govern  in 
this  business,  will  have  been  formed,  not  by 
the  king's  minister,  not  by  the  keeper  of  the 
seals,  for  example,  but  by  some  inostensible 


then,  for  hun  to  exeevte  against  enemies.  In 
his  hands,  indeed,  is  placed  the  force  destined 
to  act  against  foreign  enemies :  in  his  hands 

.is  vested  the  administration  of  that  force,  in 
all  its  various  branches.  Say  that  it  is  in 
virtue  of  a  law  that  he  makes  war  against 
the  enemy.  He  then  executes  that  law  in  a 
certain  sense  if  he  obeys  it.  But  how  is  the 
law,  then,  executed?  only  in  as  for  aa  it  is 
obeyed:  but  not  in  the  sense  in  which  a  law 

.  is  said  to  be  executed  up&n  or  affoiiut  those 

» who  withhold  or  refuse  obedience.  A  man, 
by  obeying  a  law  requiring  his  obedience, 
without  waiting  for  ita  being  execated  igw* 
him  for  disobedience,  may,  in  a  certain  sense, 

.  be  said  to  execute  the  law :  but  does  this 
render  his  obedience  an  exercise  of  executive 
power?  If  it  does,  every  man  is  the  executive 
power,  and  kug  and  subject  are  the  same 
thing.  The  king's  power,  then,  may  be  term- 
ed, tf  you  please,  the  admmittrative  power : 
but  in  what  sense  is  it  the  ^xeetUive  f 
Words  in  themselves  are  of  no  sort  of  con- 

-  sequence ;  but  when  they  are  made  the  foun- 

.  dation  of  practical  institutions,  then  surely 
their  propriety  becomes  worth  investigation. 

.  Whetiier  the  practical  institutions  grounded 
«n  this  verbal  theory  are  right  or  wrong ;  and 
whether,  if  wrong,  the  error  is  material  or 
otherwise^  may  be  seen  under  the  next  ar- 
ticle. 

Neio  Drov^U—Art.  IL  The  judges  shall 
in  general  be  elected  by  the  persons  subject 
to  their  jurisdiction;  and  that  in  manner 
liereinafter  specified.  (2) 

CommtUe'a  Draught — Art  IL  Thejudges 
•hall  be  chosen  by  the  proper  subjects  to 
their  jurisdiction,  in  manner  and  form  here- 
inafter to  be  mentioned.  The  judges  shall 
be  appointed  by  the  kbg,  upon  a  presentation 
to  be  made  to  him  of  two  candidates  chosen 
for  each  vacant  office.  (6) 

ObtervatioM,  ~  (2)  (b)  The  share  here 
•given  to  the  king  in  the  choice  of  the  minis- 
ters of  justice,  seems  neither  consistent  with 
utility  in  the  abstract,  nor  with  received 
principles. 

Were  the  matter  never  referred  to  the 
choice  of  the  people  at  all,  a  choice  made  by 
the  king,  or  rather  in  the  king's  name,  might 
pass  for  that  which  it  might  be  presumed  the 
-people  would  have  made,  had  it  been  put  to 
them  to  make  a  choice.  A  presumption  of 
that  nature,  whatever  there  may  be  in  it,  can 
under  this  arrangement  no  longer  be  held  up. 
Two  candidates  are  presented  to  the  king 
by  the  people :  one  who,  it  is  proved,  is  the 
most  acceptable  to  them  of  the  two ;  the 
other,  who  is  the  least  acceptable.  Shall  the 
king's  minister  have  it  in  his  power  to  force 
upon  them  the  one  whom  they  like  least, 
depriving  them  of  the  one  who  has  been  de- 
clared to  have  their  preference? 


whisperer,  some  intrifuant  about  the  keeper, 
who  has  connexions  m  the  province. 

The  most  considerable  effect  sudi  an  ar- 
rangement seems  likely  to  have,  is  that  of 
strengthening  ministerial  influence.  It  will 
concern  every  candidate  to  be  well  at  court : 
that,  if  fijrst,  he  may  not  be  rejected,  and 
that,  if  last,  he  may  be  preferred.  This  pro- 
perty, howsoever  it  might  recommend  it  in 
England,  quadrates  but  ill  with  the  principles 
that  seem  to  be  universally  received  in  France, 
It  is  the  essential  property  of  command iobe 
environed  with  a  sphere  of  influence  mudi 
more  extensive  than  its  own.  "The  king  must 
have  command :  therefore  he  cannot  be  di- 
vested of  all  influence.  But  the  less  influence 
he  has  as  such,  the  better.  Here  we  have  a 
department  without  any  command,  consisting 
of  nothing  but  influence.  And  this  depart- 
ment is  not  so  much  as  a  remnant  of  the  old 
system:  it  has  not  usage  and  antiquity  to 
recommend  it.  The  King  of  France  is  not 
in  the  use  of  having  anything  to  do  with  the 
appointment  to  the  provincial  offices  of  jus- 
tice :  they  have  been  always  bought  and  sold : 
the  seller  aiid  the  buyer  between  them  have 
chosen  the  buyer. 

Justice,  I  have  already  said  it,  was  the 
proper  business  of  a  feudal  king.  Justice, 
even  the  naming  oi  the  persons  who  shall 
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adminiflter  it,  is  no  fit  business  for  a  modern 
one.  The  miUtary  department — that  depart- 
ment of  which  the  measures  depend  so  much 
for  their  success  upon  promptitude,  and  the 
complete  combination  of  a  vast  multitude  of 
scattered  instruments — the  military  depart- 
ment is  the  proper,  and  only  proper  field  of 
action  for  a  monarch.  It  is  essential  that 
every  branch  of  that  department,  everything 
that  may  be  necessary  to  complete  a  body  of 
force  destined  to  act  against  an  enemy,  should 
be  at  the  disposal  ofa  single  hand.  War-office, 
ordnanoe-office,  admiralty-board,  navy-boaid, 
fortresses,  dock-yards,  even  treasury-board, 
to  the  amount  of  the  sums,  and  with  restric- 
tion as  to  their  application,  provided  by  the 
delegates  of  the  nation — everything  of  that 
.  sort,  ought  to  be  at  his  devotion.  But  we 
want  no  king,  to  sell  lis  to  foreign  powers,  to 
throw  away  our  money  in  buying  the  useless 
and  pernicious  assbtance  of  foreign  powers,  to 
make  treaties  in  our  name  vdthout  our  know- 
ledge, to  insult  weaker  nations,  and  dictate 
laws  to  them  on  pretence  of  mediation,  or  to 
plunge  us  into  war  before  we  have  any  sus- 
picion of  the  cause.  As  little  do  we  want  a 
king  at  the  Louvre  or  St.  James's,  to  tell  us 
what  persons  are  best  deserving  of  our  con- 
fidence in  Northumberland  or  Provence.  — 
When  I  search  for  the  advantages  expected 
from  this  power  among  the  details  of  its  ap- 
plication, my  embarrassment,  instead  of  being 
relieved  is  increased.  Where  the  election  is 
lodged  in  the  hands'  of  picked  men,  men 
thought  worthy  to  be  entrusted  with  the 
choice  of  the  members  of  the  administrative 
bodies,  and  of  the  sovereign  legislature,  or 
men  considered  as  still  more  select,  and  still 
better  entitled  to  confidence ;  the  choice  made 
by  the  people  by  these  chosen  electors  is  put, 
I  find,  under  subjection  to  this  over-ruling 
power.  Where  the  election  is  thrown  open 
to  the  lowest  order  of  citizens,  to  those  whose 
contributions  do  not  amount  to  more  than  half 
a  crown  in  the  year,  to  those  who  are  but 
the  electors  of  the  above-mentioned  picked 
electors,  the  choice  thus  made  is  left  without 
oontrouL  Where  ignorance  is  least  appre- 
hended, an  expedient  is  employed  for  correct- 
ing the  choice  that  may  be  noade  by  ignorance : ' 
where  ignorance  is  most  apprehended,  the 
corrective  is  withheld. 

Nine  sorts  of  courts  are  comprised  in  the 
institution,  exclusive  of  the  Hj^  National 
court  constructed  upon  principles  too  pecu- 
liar to  be  brought  here  into  the  account.  In 
five  of  these  instances,*  the  appointment 
follows  the  general  rule  laid  down  by  this 


'  1.  The  district  court. 

2.  The  district  court  of  administration  and 

revenue. 

3.  The  department  eoort. 

4.  The  superior  eoort 

&  The  supreme  court  of  revision. 


artide :  in  the  other  four  the  rule  is  departed 
firom,  t  and  the  choice  of  the  electors  stancb 
uncontrooled.  Of  these  exoeptions,  the  first 
that  presents  itself  is  that  of  the  canton  oourft, 
filled  by  a  single  judge,  under  the  deocmiii*- 
tion  of  ajiidfye  ofthepeaee.  This  example  aa^- 
mentsmyembflirrassment  still  further.  Wken 
the  judges  are  to  sit  in  bodies  of  ^ve,  tcs, 
twenty,  and  six-and-thirty,  eadi  indtvidual 
capable  of  making  up  for  any  deficiency  that 
may  be  exhibited  by  the  unfitness  of  anotfacr, 
the  remedy  provided  against  a  bad  dioioe  m 
applied :  where  the  person  chosen  is  to  act 
alone,  the  remedy  is  withheld.  And  to  the 
court  of  this  judge,  as  well  as  to  the  other 
courts,  is  given  a  portion  of  jurisdiction  ex- 
empt from  M>peaL 

Will  it  be  said,  that  the  dass  of  oaaaei  in 
which  the  judge  is  exempted  firom  oontrool 
is  the  very  lowest  only  in  the  scale  of  im- 
portance ? — causes,  I  mean,  of  not  more  thmi 
fifty  Uvres  value  ?  This  indeed  is  what  I  fesr: 
for,  according  to  my  measure,  among  causes 
merely  pecuniary,  these  are  precisely  those 
which  stand  highest  in  the  scale.  Bstofthis 
under  the  next  title. 

The  complication  introduced  by  this  sys- 
tem of  royal  controul,  would,  of  itself  form 
a  suffident  ground  for  rejecting  it,  mdem 
some  very  unequivocal  advantage  could  be 
shown  to  flow  from  it.  Complication  infiects 
the  general  mode  chalked  out  by  the  general 
artide.  Further  complication  residta  firom 
the  discordance  between  the  instances  in 
which  the  general  rule  is  observed,  and  the 
instances,  almost  equally  numerous,  in  which 
it  is  departed  firom.  One  useless  law  renders 
another  necessary :  for  the  provision,  thoogh 
redundant,  is  defective.  Along  with  the 
choice  of  two  candidates,  a  negative  ia  nn- 
awares  given  upon  both }  and  tiiere  it  most 
continue,  unless  more  laws  are  made  to  take 
it  away.  Should  the  minister  dislike  both  the 
elected  candidates,  and  withhold  the  royal 
option  with  or  without  pretence  of  hesita- 
tion, the  impediment  might  last  till  they  both 
died,  for  anything  there  is  in  this  code  to  put 
an  end  to  it. 

The  reasons,  which  plead  in  &voiir  of  the 
king's  suspensive  power  in  matters  of  legisla- 
tion, apply  not  in  any  degree  to  this  share  ia 
the  creation  of  judicial  power.  To  exerdm 
that  suspennve  power,  would  be  to  say  to 
the  agents  of  the  nation — ' '  I  suspect  your  ms- 
turer  judgment  will  be  different  on  this  head 
fiom  your  present  opinion  :**  or  "  I  suspect  that, 
were  the  opinion  of  the  people  for  whom  yon 
act  to  be  known,  it  woidd  be  found  difierrnt 
Jfrom  yours."  To  exercise  this  elective  pos 


f  1.  The  canton  court 

2.  The  reconciliation  oiBce  of  the  district. 

3.  The  court  of  the  judges  of  tiad& 

4  The  court  of  police  fimned  by  the 
dpal  councils  in  townw 


Digitized  by 


Google 


TiT.  I.]   OF  COUBTS  OF  JUSTICE,  AND  JUDOBS  IN  GENERAL.    30^ 


would  be  to  ny,  **  The  with  of  the  people, 
I  eee,  is  to  have  Paul  to  judge  them ;  hut  I, 
diaregardisg  their  wishes,  choose  they  should 
liave  Peter." 

For  this,  as  for  every  other  act  of  kingly 
power,  the  committee,  I  suppose,  mean  to 
liave  some  person  or  other  responsible.  But 
"what  minister  would  have  the  courage  to 
take  upon  himself  the  responsibility  of  such  a 
choice? 

God  forbid  that  for  this  or  for  anything  else, 
I  should  accuse  the  committee  of  intention- 
ally betraying  the  cause  of  the  people.  Policy 
abould  forbid,  though  truth  did  not,  so  unge- 
nerous an  imputation.  Their  offences  agunst 
popularity  are  but  peccadillos,  in  comparison 
with  mine.  To  confess  the  truth,  even  in  this 
very  instance,  they  have  gone  fiirther  on  the 
popular  side  than  perhaps,  without  the  encou- 
ngementof  their  example,  I  should  have  ven- 
tured to  have  gone.  1  have  been  distressed 
ibr  years  what  to  do  with  the  appointment 
of  judges :  whether  to  give  it  the  people ; 
«r  to  give  it  (or  as  in  England  it  would  be, 
to  continue  it),  to  the  king.  It  might  be  a 
siatter  of  some  difficulty  to  point  out  any 
specific  mischief  which  has  resulted  in  Eng. 
land  from  this  part  of  the  king's  prerogative 
as  it  stands  at  present.  But  on  this  point, 
Beither  do  the  past  usages  nor  the  present 
"views  of  the  two  kingdoms  afford  any'paraUel. 
The  king  of  England  has  always  had  the 
nomination  of  almost  everything  that  goes 
by  the  name  of  a  judge.  In  this  line,  except 
in  an  insignificant  office  or  two,  such  as  that 
•f  coroner,  the  people  know  not  what  it  is 
to  dioose.  They  might  choose  for  chief-jus- 
tice an  Hottentot,  or  an  ourang-outang :  and 
•ur  profound  constitutionslists,  who  worship 
precedent  as  the  test  of  excellence,  would 
expect  no  better  choice.  To  us,  a  system  of 
load  judicature,  distributing  justice  upon  the 
spot,  in  sll  its  branches,  is  new,  not  only  in 
prsctice,  but  in  imagination.  With  us,  no 
man  has  yet  been  found  bold  enough  to  in- 
sinuate, that  fifty  pounds  may  be  too  high  a 
price  to  pay  for  five  shillings,  or  four  hundred 
miles  too  far  to  go  for  it.  While  the  trade  of 
justice  is  in  a  manner  confined  to  Westminster 
Hall,  the  king  at  St.  James's  has  not  fiv  to 
look  in  order  to  choose  the  dealers. 

It  is  surely  a  bold  experiment  this  of  trust* 
ing  the  people  at  large  with  the  choice  of  their 
judges :  the  boldest,  perhaps,  that  ever  was 
proposed  on  the  popular  side.  My  thoughts 
were  divided  betwixt  the  king  and  the  repre- 
sentative assemblies.  I  could  scarce  think 
of  looking  so  &r  down  the  pyramid,  as  to 
the  body  of  the  people.  But  now  that  the 
eommittee  has  given  me  courage  to  look  the 
idea  in  the  fooe,  I  have  little  fear  of  the  suc- 
cess. My  wish,  however,  is  to  see  the  ex- 
periment fairly  tried,  in  its  simplest  form,  and 
a9t  clogged  by  a  temperament  in  which  I  see 


the  miscfaievotts  effects  I  have  been  stating, 
and  in  which  I  can  descry  no  use. 

What  I  accuse  the  committee  o(  is  the 
instituting  this  fond  of  corruption,  not  for 
the  sake  of  the  king,  not  for  the  sake  of 
ministers,  but  for  the  sake  of  a  word :  and  I 
retract  immediately  if  their  own  candour  does 
not  plead  guilty  to  the  charge.  The  king  is 
the  executive  power :  justice  is  a  thing  wUch 
requires  to  be  executed;  being  a  thing  to  be 
executed,  it  must  be  exeeiUedhy  him.  Some- 
thing at  least  he  must  be  seen  to  do  toward 
the  execution  of  it :  and  this  is  the  way  in 
yrhiek  his  interference  will  do  least  mischief. 

New  praupht,  —  Art.  III.  No  office  con- 
ferring judicial  power,  or  the  exclusive  pri" 
vilege  of  ministering  by  particular  services  to 
the  exercise  of  such  power,  shall  be  created 
hy  the  sole  authority  of  the  king  for  any  f  «r- 
pose^  much  less  in  order  to  be  sold. 

Committee's  Draught, — Art.  IIL  No  office 
conferring  judicial  power  can  henceforward, 
under  any  pretence,  be  created  to  be  sold,  (c) 

Observations,  ^  (3)  (c)  The  addition  of 
the  passage  distinguished  in  my  draught  by 
italics  seems  necessary  to  fulfil  the  intention 
of  the  committee.  Jailors,  clerks,  bailiffs^ 
criers,  &c.  are  within  the  reason  of  the  law ; 
they  are  not  within  the  words  of  the  com* 
mittee's  draught. 

In  condemning  the  venality  of  judicial 
offices,  without  limitation — consequently  by 
whomsoever  sold,  on  account  of  whomsoever, 
and  on  whatsoever  terms — the  committee, 
goes  beyond  the  mark,  and  ties  the  hand  of 
the  legislature,  as  fiir  the  hands  of  a  legisla- 
ture can  be  tied.  In  a  paper  on  the  Patriotic 
Auction,  proposed  under  Tit.  III.  §  2,  of  my 
draught,  as  an  expedient  for  saving  some- 
thing of  the  vast  expense  of  so  many  judges' 
salaries,  preserving  the  right  of  election  in* 
violate,  I  state  what  the  real  mi8chie&  of 
venality  were  upon  the  old  plan,  and  show 
that  mine  stands  clear  of  them. 

New  Draught,  _  Art.  IV.  Justice  shall 
be  administered  gratis.  Provision  shall  be 
made  for  the  ministers  of  justice  by  salaries^ 
All  exaction,  or  acceptance  of  fees,  by  per^ 
sons  any  way  concerned  in  the  administratioik 
of  justice,  is  hereby  declared  iUegal, 

Art  V.  All  stamp  duties  or  other  duties 
upon  law  proceedings  are  hereby  abolished: 
and  all  laws  made  to  ensure  the  collection  of 
such  duties,  are  so  far  forth  repealed.  (4) 

Committee's  Draught. — Art  IV.  Justice 
shall  be  administered  gratis,  and  appointments 
for  the  judges  shall  be  provided  to  a  sufficient 
amount,  proportioned  to  the  dignity  of  their 
stations,  and  the  importance  of  their  fonc- 
tions.  (c{) 

Observations.  —  (4)  (<Q  So  much  good, 
has  seldom  been  proposed  in  so  few  words.  1^ 
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bave  taken  upon  me  to  subjoin  reasons  fbrthe 
measure,  principally  with  a  view  to  the  coun- 
try in  which  it  will  be  scorned,  but  not  alto- 
gether without  an  eye  to  that  in  which  it  will 
be  crowned.  If  it  be  desirable  that  good  laws 
be  established,  it  is  not  altogether  super- 
fluous that  it  should  be  genemlly  understood 
on  what  accounts  and  to  what  a  degree  they 
are  so.  Power  gives  esdstenoe  to  a  law  for 
the  moment,  but  it  is  upon  reason  that  it 
must  depend  for  its  stability.  The  discus- 
sion being  thought  too  long  for  a  note,  forms 
a  separate  paper. 

The  concluding  part  of  this  artide,  as  it 
stands  in  the  committee's  draught,  is  rather 
a  resolution  than  a  law.  It  might  be  as  well 
perhaps  to  omit  it  in  this  place,  and  add  it  to 
the  string  of  resolutions  with  which  this  title 
concludes. 

The  concluding  part  of  the  fourth  article 
in  my  draught,  together  with  the  fifth  article, 
seemed  necessary  to  give  complete  effect  to 
the  general  provision,  and  place  the  intended 
extent  of  it  beyond  tiie  reach  of  doubt. 

If  these  taxes  are  abolished,  a  list  of  the 
laws  therewith  abolished  should  be  subjoined. 
This  is  a  sort  of  appendix  that  should  be 
subjmned  as  soon  as  possible  to  every  decree 
of  Uie  new  legislation,  as  well  in  order  to  ob- 
viate doubts,  88  in  order  to  prune  off  so  much 
of  the  dead  wood,  and  reduce  the  bulk  of  the 
body  of  the  law. 

New  Draught,  —  Art.  VI.  The  judfges  have 
no  share  in  legislative  power.  Appointed  for 
the  express  purpose  of  enforcing  obedience  to 
the  laws,  their  duty  is  to  be  foremost  in  obe- 
dience. Any  attempt  on  the  part  of  a  judge 
to  frustrate  or  unnecessarily  to  retard  the 
efficacy  of  what  he  underttands  to  have  been 
the  decided  meaning  of  the  legislature,  shall 
be  punished  with  forfeiture  of  his  office.  (5) 

Committee* 8  Draught,  —  Art.  VI.  The  ju- 
^cial  power  being  subordinate  to  the  legis- 
lative, ihe  courts  of  justice  shall  not  usurp 
any  of  the  functions  of  the  legislative  body, 
nor  hinder  nor  retard  the  execution  of  ite 
decrees  sanctioned  by  the  king,  on  pain  of  for- 
feiture. («) 

Ob8ervatum$.^S)  (e)  In  these  nme  arti* 
clea  from  the  6th  to  15th  inclusive,  I  have 
endeavoured  to  embrace  the  subject-matter 
which  the  committee  seem  to  have  had  before 
their  eyes,  while  occupied  in  fiaming  the  1st, 
0th,  7tfa,  and  8th  articles  of  their  draught :  but 
to  a  somewhat  greater  extent,  and  with  some 
difference  as  to  the  means  made  use  of. 

Three  objects  seemed  to  require  attention 
on  this  occasion :  1.  The  setting  up  a  bar  to 
usurpation  of  legislative  authority  on  the  part 
of  the  courts  of  justice:  2.  The  providing  a 
remedy  against  inconveniences  which  might 
arise  in  cases  unforeseen  by  the  law  from  the 
too  rigid  and  liberal  execatioD  of  it:  and  8. 


The  tettiing  a  plan  of  corresponflcnep,  hf 
means  of  wiich  the  legislature  wifjkt  put  it- 
self in  pOBseaaion  of  such  means  of  jvdipBg 
of  the  conformity  of  the  lawB  to  thdrde^ps, 
as  the  opportonitaes  aflbrded  to  the  jiM%a 
by  local  dtoadon  and  particular  cxperiwwe; 
must  render  them  pecuUarly  well  qualified  to 
supply. 

In  the  provision  to  be  made  for  the  fint  oft 
these  objects,  some  attention  aeeoied  oeeea- 
sary,  in  order  to  avmd  throwing  down.  Ivy  a 
side  wind,  the  whole  fobric  of  what  is  aome- 
times  ealled  the  unwritten  law: — tbe  eollee- 
tion  of  rules  of  law  deduced  upon  oeeafliou 
from  the  observation  of  the  coarse  taken  bf 
the  courts  of  justice  in  their  dedsiooa.  Tina 
bastard  sort  of  law  cannot^  it  is  true,  toe 
soon  be  made  togive  place  tothe  Ic^timeCe; 
but  there  must  be  some  law  in  the  cwuiUy 
in  the  meantime.  A  judge,  in  as  for  as  Iim 
decision  in  one  case  serves  as  a  nde  in  a  sub- 
sequent one,  is  in  effect  a  legislator :  and  a 
laige  proportion  of  whet  goes  by  tbe  naoie, 
and  has  the  eflect  of  law,  has,  in  France  aa 
well  as  England,  no  oUier  origin  than  thiSk 
In  refosing  to  these  new  judges  all  ahare  in 
legislation,  it  may  be  necessary  not  to  extend 
the  stigma  of  reprobation  to  the  aaipritfca  or 
judiciary  law,  the  result  of  those  acta  of  in- 
direct legislation,  whi<^  have  been  ezerdaed 
by  their  predecessors. 

In  virtue  of  decrees  already  passed  by  the 
assembly,  articles  of  law,  deemed  other  than 
constitutional  ones,  are  presented  to  thekiiv 
for  his  consent,  and  sanctioned  by  hioa.  Ar« 
tides  of  law  deemed  oonstitotifmal,  are  de- 
clared not  to  require  the  king'a  sanctJesL  In 
this  very  draught  of  the  committee,  are  con- 
tained many  which  I  suppose  will  be  deemed  t» 
come  under  the  latter  denomination.  Ajndga 
disregards  an  artide  of  constitntiottal  law,  noa 
sanctioned  by  the  king — is  it  the  design  of 
thb  artide  to  leave  him  at  liberty  so  to  do? 
certainly  not :  then  why  eonfoie  the  obWgationi 
to  the  decrees  **  mnetionBd  hif  tke  kimgf 

By  the  word  retard^  employedashere,  with- 
out any  modification  annexed  to  it,  I  donba 
the  committee  will  be  found  to  have  gone  be- 
side the  mark  in  some  degree,  to  Iwve  pot. 
the  eourto  of  justice  into  an  endMnaasing 
situadon,  and  to  have  counteracted  tiieir  own 
views.  The  retardation  they  meant  to  con- 
demn was,  I  suppose,  that  which  would  be 
the  consequence  of  an  address  to  the  people, 
or,  what  might  come  nearly  to  the  aaae 
thing,  an  address  to  the  legislature,  droa- 
lated  among  the  people,  pointing  out  a  law 
newly  issued,  as  unfit,  on  some  aoeount  or 
other,  for  execution.  But,  to  take  time  to 
consider  of  the  true  meaning  of  a  law,  when 
the  execution  of  it  is  called  for  by  an  action 
grounded  upon  it,  is  also  to  retard  the  execn- 
tionofit.  Thb  is  what  can  hardly,  I  thiiUc, 
have  been  meant  to  be  indnded  \ 
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<QeiiBiire;  and  yet  for  thu,  aceordixig  to  the 
letter  of  the  provkion,  a  judge  would  stand 
liable  to  forfidture. 

Nw  i>raii^A^.~  Art  VIL  But  ruU$  of 
huD^  derioahU  from  dsareet  of  judges  and  ciu- 
toms  of  courU  ui  <Mief  |mm/,  «Aa&  stiU  be  t» 
Jbreej  bo  long  as  tkeg  remain  ungtqteraeded  bg 
4MCtB  of  the  UgieUOure. 

Committee's  Draught.  —  Art.  VIL  The 
courts  of  justice  shall  be  bound  to  transcribe 
purely  and  simply  upon  their  registers,  the 
laws  whidi  shall  be  sent  to  them,  within  three 
days  after  they  have  received  them,  and  to 
pubtish  them  within  eight  days,  on  pain  of 
Ibrfeiture.  CO 

Ohservatione.'^^f)  The  declared  object  of 
this  provision  is  to  prevent  the  new  courts  of 
justice  from  ezercisbg,  as  iome  of  the  old 
ones  did,  a  negative  upon  the  acts  of  the  le- 
gislature; the  tendency  of  it,  as  fiff  as  it  tends 
to  anything,  is  to  enable  them  to  assume  this 
negative.  Require  that  such  or  such  a  man 
■hiJl  do  80 andso,  before  an  instrument  of 
any  kind  shall  begin  to  have  validity,  you 
give  that  man,  how  inconsiderable  soever  in 
other  respects,  a  virtual  negative  upon  the 
power  exercised  by  that  instrument.  Upon 
the  requisition  made  in  the  present  instance, 
the  construction  that  will  naturally  be  put  is, 
that  tiU  the  act  required  be  performed,  the 
validity  of  a  lawis  not  to  commence ;  for  such, 
it  seems,  has  been  the  case  hitherto  in  France. 

A  decree  will,  upon  this  plan,  in  every  one 
of  several  thousand  judicial  territories,  begin 
to  be  in  force  at  so  many  different  periods, 
according  to  the  length  of  the  instrument, 
and  the  probity  or  improbity,  the  diligence  or 
negligence,  the  good  or  bad  health,  of  various 
sets  of  persons: — of  the  judge,  of  the  regis- 
ter  of  the  court,  and  of  the  copying  derk  by 
whom,  under  the  immediate  inspection  of  the 
register,  the  busmess  is  to  be  done. 

Take  a  written  copy  of  a  printed  paper? 
Why?  Of  what  use  can  it  be  when  done? 
And  this  in  every  one  of  so  many  thousand 
courts  I  To  what  purpose  this  enormity  of 
expense?  Wherein  has  the  art  of  printing 
oflbnded,  that  justice  is  to  disdain  to  avail 
herself  of  its  assistance  ? 

At  what  period,  too,  is  the  dbligatioin  to 
obedience  to  commence?  At  that  of  the  pub- 
lication, I  suppose.  From  what  period,  liien, 
is  the  wedE  to  be  reckoned,  at  the  end  of 
wUdi  the  publieation  is  to  take  place? — that 
of  the  receipt  4»f  the  original,  or  that  of  the 
completion  of  the  copy?  From  the  latter  it 
shoidd  be,  if  the  copying  were  of  any  use. 
What  if  a  single  decree  amount  to  a  large 
volume,  as  may  ba  the  case  with  the  pro* 
mised  penal  code,  and  the  promised  code  of 
procedure?  Will  the  judges,  with  all  their 
power,  find  a  man  who  shall  copy  it  into  the 
register-book  in  eight  days? 


Oh,  but  in  France  a  law  is  no  law  until  it 
is  registered:  nor  anjrwhere  but  where  it  is 
registered :  and  to  register  a  law  is  to  copy  it 
into  a  register-book.  And  so,  because  laws 
made  by  a  despot  were  to  be  put  out  to  copy» 
that  parliaments  might  have  time  to  see  whe- 
ther there  was  nothing  to  find  foult  with» 
no  loop-hole  at  which  they  might  steal  in  their 
negative  in  legislation,  laws  are  still  to  be 
put  out  to  copy,  now  that  there  are  no  des* 
pots,  and  no  parliaments. 

There  was  a  time  when  this  copying  busi- 
ness was  of  real  use.— Why?  Because  there 
was  a  time  when  printing  was  unknown.  It 
is  the  delight  of  lawyers  to  go  on  plodding 
in  paths  which  reason  has  never  visited,  or 
having  visited,  has  deserted.  But  is  it  for 
the  legislature  to  catch  this  propensity,  and 
convert  it  into  obligation  ? 

Oh,  but  printed  copies  of  laws  may  be 
forged  —  they  have  been  forged.  Standard 
instruments,  therefore,  are  necessary  to  de- 
tect the  forgery.  True:  but  what  written 
copy  can  be  so  good  a  standard  as  the  printed 
onj^nal  ?  The  true  standard  at  each  court  of 
justice  is  the  printed  paper  which  the  judge 
of  the  court  receives  from  the  proper  officer 
at  Paris.  Let  each  sheet  of  that  copy,  or,  to 
guard  against  interpolated  leaves,  each  letf, 
be  numbered  and  signed  by  him,  cote  et  pa^ 
ragraphe,  in  testimony  of  its  authenticity. 
•This  will  be  the  work  of  a  few  minutes :  and 
by  this  work  of  a  few  minutes,  the  purposes 
will  be  better  answered  than  by  the  proposed 
work  of  as  many  days. 

One  would  think,  frooD  this  artide,  that  a 
sort  of  tacit  persuasion  had  got  possession  of 
men's  minds,  that  laws,  after  they  had  passed 
the  hands  of  the  legislator,  could  not  begin 
to  take  effect  till  aft«r  somewhat  or  other  busd 
been  done  for  that  purpose  by  other  people. 
The  king,  that  he  may  have  something  to  do 
in  the  business,  is,  besides  his  previous  con- 
sent or  acceptance  to  the  law  while  in  ma- 
nuscript, to  take  charge  of  the  printed  copies 
for  the  purpose  of  dispersing  them :  as  if  a 
derk  to  the  assembly  could  not  as  well  put 
a  packet  into  the  post,  as  a  derk  in  an  office 
under  the  king.  The  courts  of  justice,  that 
they  may  have  something  to  do  in  the  busi- 
ness, are  to  set  derks  to  work  upon  the  use- 
less operation  of  copying  a  printed  paper. 

The  separation  of  the  instrument  contain- 
ing the  king's  ssnetion,  from  that  containing 
the  decree  of  assembly  to  which  it  applies* 
is  attended  mth  two  bad  effects:  —  it  gives 
ministers  an  indirect  and  insidious  negative^ 
in  addition  to  the  one  avowedly  beUmging  to 
the  king:  and  it  loads  the  text  of  the  law 
with  the  rubbish  of  letters-patent. 

Were  the  decree  to  run  in  the  joint  names 
of  the  king  and  the  assembly,  as  in  the  Bri- 
tish statutes,  and  were  the  king's  sanction 
given  by  his  teal  and  signature  applied  to  the 
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original  inBirument  of  the  decree,  that  in- 
strument never  quitting  the  custody  of  the 
assembly,  and  the  business  of  drculstion  com- 
mitted to  the  assembly's  printer,  or  some 
other  person  under  their  immediate  autho- 
rity, a  deal  of  chicane,  and  negligence,  and 
anxiety,  and  time,  and  money,  and  pi^er, 
might  be  saved. 

It  is  highly  necessary  that  at  all  times,  and 
in  particular,  immediately  after  the  passing 
of  a  new  law,  means  should  be  used  for  im- 
-pressing  the  contents  upon  the  minds  of  those 
'Whose  conduct  is  to  be  governed  by  it:  and 
the  anxiety  testified  by  the  committee  on  this 
head  is  highly  laudable.  But  what  measure 
so  simple  or  so  effectual,  as  to  send  by  the 
post  a  copy  to  the  ecclesiastical  minister  of 
-every  parish,  under  a  general  order  to  read  it 
to  the  congregation  the  next  church-day,  or 
the  two  next  church-days,  au  prcne,  imme- 
•diately  after  divine  service  ? 

In  England,  the  business  of  promulgation 
is  a  very  simple  affiur.  In  the  body  of  every 
act  of  parliament,  a  day  is  specified  in  which 
it  shall  be  considered  as  being  in  force.  No- 
thing is  done  to  circulate  it  by  king,  or  judges, 
or  any  body  else :  but  a  copy  is  given  to  the 
king's  printing-office,  where  it  is  printed  in 
an  obsolete  obscure  type,  end  inconvenient 
folio  form,  and  sold,  as  may  be  expected  un- 
^er  a  monopoly,  at  a  dear  price ;  and  there 
it  lies  for  the  use  of  any  one  that  has  money 
to  spare  to  buy  it,  and  thinks  it  worth  his 
while  to  do  so.  Every  man  is  then  supposed 
to  know,  and  to  understand  the  law :  juries 
excepted,  who,  when  they  have  taken  upon 
them  to  pronounce  a  man  guilty  of  having 
violated  the  law,  are  held  not  to  have  de- 
cided upon  the  law,  it  being  impossible  they 
^ould  understand  it. 

New  Draught Art.  VIII.  No  judge  has 

any  power  to  make  general  regulations ;  not 
even  relative  to  the  mode  of  procedure  in  hi$ 
cum  court.  (6) 

Art.  IX. — But  ehould  any  case  ariee  &e- 
fore  a  judge,  in  respect  of  which  it  appears 
to  him  that  the  legislature,  had  the  same  been 
in  their  contemplation,  would  have  made  apro^ 
vision  different  from  that  which  the  Utter  of 
the  law  imports,  he  is  hereby  authorised^  and 
even  required,  so  to  deal  therein  as  it  ap- 
pears  to  him  that  the  legislature  would  have 
-willed  him  to  do^  had  such  case  been  in  their 
contemplation :  taking  such  measures  withal, 
whether  by  exacting  security,  or  sequestration 
cf  goods  or  persons,  or  otherwise,  as  shall  be 
necessary  to  prevent  the  happening  of  any  tr- 
remediable  mischief  in  either  event,  whether 
the  legislature  abide  by  the  law,  or  alter  it,* 

Art.  X.  —  7%e  suspensive  power  hereby 
given  extends  even  to  such  laws  and  other  acts 
of  authority  as  shaB  have  issued  from,  the 
JVational  Assembfy,  or  from  any  subordinate 


autkorityj  at  any  period  posterior  to  Aat  of 
the  convocation  of  the  present  Natiasud  As^ 
sembfy:  andit  may  be  exerdsedwitk  atiU  las 
reserve  with  regard  to  such  farmer  lows  and 
rulesoflaw,  as,  though  not  expressfyabo^shed^ 
may  appear  unconformable  to  the  primeipim 
manifested  by  the  National  Aseembbf^  end 
e^jteciaUy  to  those  contaimed  in  the  deekeetisn 
of  rights. 

Art  Xh^-Ih-ovided  always  thai  the  judge, 
as  soon  as  possible  after  the  case  eaKmg  fre 
the  exercise  of  such  suspensioe  power  kaspn^ 
sented  itself  to  his  notice,  shall  msake  repert 
thereof  to  the  National  Assemb^,, 

Art.  XIL  —  Copies  of  such  report  skaB 
also  be  sent  to  the  several  courts  qfjuetiee  te 
which  his  court  is  subordinate :  so  that  the 
dispatching  of  the  original  report  be  mot  de- 
layed  on  account  of  the  dispatching  ^  such 
copies,  (7.) 

Art.  AIIL../R  jHcA  report  shall  be  am- 
tained — 

1.  A  statement  of  the  matter  of  fact  wkiek 
has  happened  to  caU  for  the  execution  of  the 
law, 

2.  A  quotation,  with  proper  rrferencee,  of 
the  passage  of  law  in  question, 

3.  A  statement  of  the  mischief  which  in  his 
conception  would  ensue,  were  the  letter  of  the 
law  to  be  observed. 

4.  A  statement  of  the  course  provisionally 
taken  by  him  far  avoidance  of  such  mieehief 
in  pursuance  of  the  power  given  to  him  by 
Art,  IX. 

5.  To  such  report  he  is  at  liberty,  and  is 
hereby  invited,  to  subfoin  a  note  of  mich  alte^ 
ration  in  the  text  of  the  law,  as  appears  to  him 
most  proper  for  guarding  against  the  mischief 
in  question  for  the  future  i  whether  smeh  ahe^ 
ration  consist  in  tlefalcation,  addition,  or  sub* 
stitution :  pointing  out  the  very  words  in  which 
the  passage  in  question,  after  the  alteration 
suggested,  ought  to  stand.  (8) 

Art.  XIV —  The  true  and  only  proper  oft- 
ject  of  inquiry,  in  the  exercise  of  this  suspat^ 
sive  power,  as  far  as  it  regards  laws  posterior 
to  the  convocation  of  the  present  National 
Assembly,  is,  not  what  ought  to  have  been  the 
intention  of  the  legislature  in  the  case  in  ques-^ 
tion,  but  onfy  what  would  have  been  so,  had 
the  same  been  present  to  their  view. 

Art.  XV. — All  judges  and  other  ministers 
of  justice  are  also  hereby  invited  to  make  re^ 
port,  at  any  time,  of  any  inconvenience  whuek 
appears  to  them  tihebf  to  ensue  from  the  literal 
execution  of  any  article  of  law,  even  although 
no  case  calling  for  such  execution  shall  hm 
yet  arisen :  as  also  to  propose  questions  rela» 
tive  to  the  import  of  any  passage  m  the  law, 
which  may  have  appeared  to  them  ambiguous 
or  obscure. 

Committee's  Draught Art.  VIIL  The 

courts  of  justice  have  no  power  to  make 
regulations;  they  shall  address  their  repre^ 
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•entattons  to  the  legislative  body  as  often  aa 
they  shall  deem  it  necessary  either  to  inter' 
prtt  the  doubtfid  significatUm  of  a  law,  or  to 
enact  a  new  one.  {g) 

Observatione, —  (6)  (a)  The  committee,  I 
observe,  in  the  generu  interdiction  passed 
upon  regulations  made  by  judges,  makes  no 
exception  in  fiivour  of  regulations  relative  to 
the  mode  of  procedure,  made  by  those  magis- 
trates, each  in  his  own  court ;  and  it  seems 
to  have  done  very  right.  Were  this  permitted, 
the  modes  of  practice  in  the  different  courts 
would  gradually  diverge ;  diversities  wooM 
gain  ground  in  each,  and  complication  in  the 
tvfaole.  Judges,  too,  from  caprice,  or  regard 
to  their  own  ease,  might  dog  the  system  of 
procedure  with  unnecessary  and  unbending 
restrictions  and  obligations. 

In  England,  courts  of  justice,  at  least  the 
more  considerable  ones,  have  always  holden 
this  power  within  their  competence ;  though 
of  late  they  have  exercised  it  but  sparingly. 
The  public,  as  things  are  circumstanced  in 
SSnghuid,  four  or  five  great  courts  exercising 
joint  and  immediate  jurisdiction  over  the 
ivhole  country,  owes  them  little  thanks  for 
this  reserve.  The  practice,  as  to  the  main 
|>art  of  it,  has  been  settled  somehow  or  other 
between  the  subordinate  officers  and  the  at- 
tomies ;  nobody  knows  when,  nor  by  whom, 
nor  how,  nor  for  what  reason.  It  is  accord- 
ingly, in  the  language  of  lawyers,  like  every- 
thing else  that  has  been  done  by  lawyers, 
*'  the  perfection  of  reason ;"  that  is,  different 
In  all  the  different  courts,  repugnant  in  every 
one  of  them  to  the  ends  of  justice,  but  ex- 
tremely convenient,  and  not  a  little  beneficial 
to  all  parties  concerned,  except  the  suitors. 
The  phraseology  of  the  committee's  article, 
where  it  speaks  of  the  power  of  interpreta- 
tion, seems  not  to  be  altogether  so  dear  as 
one  would  wish  to  find  it. 

Interpreting  the  law,  is  what,  in  a  certain 
sense,  a  judge,  as  well  as  everybody  else, 
tnust  always  do,  as  often  as  the  authority  of 
it  is  appealed  to,  and  a  man  is  called  upon 
to  act  accordingly :  Interpreting  the  doubtfid 
signification  of  the  law  is  what  he  cannot  do 
but  where  the  signification  of  it  is  doubtful. 
So  long  as  the  signification  of  a  law  appears 
doubtful  to  a  man,  he  can  neither  interpret 
it  himself,  nor  avoid  thinking  it  necessary 
that  somebody  else  should,  hi  this  case,  if 
It  wears  the  same  appearance  in  the  eyes 
of  the  legislature  for  the  time  being,  the  best 
thing  they  can  do  is,  not  to  give  a  separate 
interpretation  of  the  law,  but  to  revoke  it, 
«nd  promulgate  a  new  one,  which  shall  stand 
dear  of  the  difficulty.  As  the  law  cannot 
compress  what  it  has  to  say  into  too  small  a 
compass,  substitution  and  even  defiJcation, 
wheresoever  it  will  equally  well  express  the 
meaning,  is  much  better  than  addition. 
'    Interpretation,  when  spoken  of  in  regard  to 


any  species  of  composition  bat  a  law, 
attributing  to  it  the  sense  of  which  a  man 
really  conceives  it  to  be  expressive.  Inter^ 
pretaOon  in  France,  it  seems,  as  well  as  in 
other  countries  where  the  law  language  on 
this  head  is  taken  from  the  old  Roman  law, 
means  passing  another  law  rdative  to  the 
same  subject-matter,  with  or  without  the 
deceit  of  pretending  to  attribute  to  the  for* 
mer  a  sense  which  a  man  is  consdous  does  not 
belong  to  it.  In  the  former  sense,  that  is,  in 
the  original  and  natural  sense,  every  subject 
not  only  has  a  right  to  interpret  the  law,  but 
is  forced  to  do  so,  in  as  fiv  as  he  is  bound  to 
square  his  conduct  by  it :  in  the  technical 
sense,  if  the  right  of  interpreting  Uie  law  be- 
longs to  any  man,  that  man  b  a  legidator , 
and  a  legislator  of  equal  authority  with  him 
who  made  it. 

*  An  example,  quoted  by  Puffendorf  and 
other  writers,  of  a  law  actually  established 
in  some  Italian  state,  will  serve  to  make  this 
distinction  dear,  and  at  the  same  time  to 
manifest  the  necessity  of  such  a  suspensive 
power  as  is  proposed : — 

Whosoever  draws  blood  in  the  streets  shaB  be 
put  to  death, 

I  put  three  cases  upon  this  law: — 

1.  A  surgeon,  seeing  a  man  drop  down  in 
a  street  in  a  fit  of  apoplexy,  lets  him  blood 
and  saves  his  life.  Ought  he  for  this  to  lose 
his  own?  Yet  such  must  be  the  inevitable 
consequence  of  a  strict  execution  of  the  letter 
of  the  law. 

2.  A  man,  waylaying  his  adversary,  seta 
upon  him  in  a  street,  and  strangles  him  with* 
out  shedding  a  drop  of  blood. 

3.  A  man,  waylaying  his  adversary,  and 
meeting  with  him  in  the  street,  draws  bloo4 
itom  bun,  by  giving  him  a  stab,  which  how- 
ever does  not  prove  a  mortal  one. 

The  judge  possesses  a  suspensive  power  given 
him  in  the  words  proposed  in  my  draught: 
What  courses  ought  he  respectively  to  take 
in  the  above  three  cases  ? 

1.  In  the  case  of  the  surgeon,  he  ought  to 
collect  all  the  evidence,  staying  judgment 
till  after  the  decision  given  by  the  legislature 
in  answer  to  the  report ;  and,  in  the  mean- 
time, taking  such  security  as  appears  to  him 
sufficient  for  the  defendant's  forthcoming,  in 
order  to  abide  the  event  of  such  decision. 

2.  tn  the  case  of  the  strangler,  he  oughi 
to  proceed  in  the  same  manner :  but  in  this 
case,  the  security  required  would  naturally  be 
stronger  than  in  the  other. 

3.  In  the  case  of  the  stabber,  he  ought  to 
proceed  to  sentence  and  execution.  He  might 
indeed  think  it  improper  that  a  bare  attempt 
to  kill,  or  perhaps  merdy  to  wound,  with  a 
special  care  not  to  kill,  should  receive  as 
heavy  a  punishment  as  actual  murder.    B^t 
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tliig  case  is  one  wUdi  the  legiaUtnre,  it  is 
plain,  must  have  had  in  contemplation,  and 
they  have  decided  otherwise.  The  two  other 
cases  it  seems  equally  plain  they  had  not  in 
contemplation.  In  these  cases,  then,  to  ex- 
ercise the  suspensive  power,  would  be  only 
to  seek  out,  and  minister  to  the  intention  of 
the  legislature :  in  the  third  case^  it  would 
be  to  censure  and  oontroul  it. 

Put  now  ihe  same  three  cases,  and  let  the 
article  as  it  stands  in  the  committee's  draught 
be  the  law.  What  is  the  consequence  ?  Let 
justice  go  on  in  its  ordinary  train,  the  bene- 
volent surgeon  must  be  put  to  death,  and 
the  murderous  assassin  acquitted,  before  any 
answer  arrives  from  the  legislature.  A  con- 
adentious  and  courageous  judge  might  per- 
haps take  upon  him  to  exercise  a  suspensive 
power  in  two  such  cases,  though  not  given 
him  by  the  law.  Perhaps  so :  but  all  judges 
may  not  be  conscientious :  nor  are  aU  con- 
scientious judges  courageous :  and  whatever 
good  quality  this  or  that  judge  may  chance 
to  possess,  affords  no  apology  for  the  defeo- 
idveness  of  a  law.  Whatever  power  the  law 
means  to  permit,  it  ought  openly  to  allow. 
Connivance  pre-supposes  and  establishes  ar- 
bitrary power. 

No  body  of  laws  ever  yet  made  its  appear- 
ance anywhere,  which  does  not  atford  ample 
field  for  such  a  suspensive  power.  At  the 
commencement  of  a  new  order  of  things,  such 
as  that  which  is  establishing  in  France,  the 
calls  for  such  a  power  must  be  particularly 
abundant.  The  new  laws,  being  made  piece- 
meal, must  leave  a  multitude  of  cases  un^ 
^foreseen  and  unprovided  for :  and  till  the  new 
'system  is  completed,  the  ambiguous  state  of 
the  old  body,  half  Uving,  half  dead,  must 
increase  the  multitude  of  doubts  and  diffi- 
culties. 

A  suspensive  power  thus  given  may  pos- 
ably  be  productive  of  some  abuse.  It  is  j  ost 
possible.  But  without  it,  abuse  is  certain  and 
-universal.  Distress  to  individuals,  and  that 
to  an  amount  not  to  be  conceived :  open  dis- 
obedience on  the  part  of  the  judges  to  the 
legislature;  and  that  in  the  in&ncy  of  its 
power :  sudi  is  the  only  alternative.  Shall  dis- 
obedience be  foreseen  and  wilfully  allowed  ? 
Thus  to  allow  it,  is  to  invite  it. 

Reports  of  this  sort  pouring  in  upon  the 
legislature  from  all  the  courts  will  take  up  a 
good  deal  of  its  time.  Probably:  but  the 
mconvenienee  cannot  be  avoided  but  at  the 
expense  of  a  worse :  nor  is  the  door  which 
the  committee's  artide  opens  to  it  a  hair's 
breadth  less  wide.  Both  laws  expose  the 
feeHngs  of  the  legislature  to  be  wounded  by 
tales  of  distress.  The  diiferenoe  is  this:  the 
one  remedies  the  misdiief,  and  then  tells  of 
it;  the  otlier  telb  of  it  without  remedying  it. 

Oh  but,  says  the  committee,  the  represen- 
tations you  speak  of  are  not  those  wluch  we 


mean  to  allow.  When  we  speak  of  judges, 
we  think  of  our  old  parliamenta.  When  was 
it  the  parliament  used  to  make  their  repre- 
sentations, if  they  chose  to  make  any  ?  Wlken? 
whjr,  before  they  regiatered  it,  to  be  i 


When  they  had  re^stered  it^  they  Imdpmmid 
it;  it  was  then  thdrlaw:  do  yon  think  they 
would  have  found  foolt  with  their  own  law  ? 
No,  no :  our  repreaentationshATe  nothing  to 
do  with  yours.  Have  not  they,  snj  I  ?  So 
much  the  worse.  Observe  the  task  job  have 
given  to  your  judges^  What  the  legialator 
professes  to  understand,  they  are  to  tcadb 
him :  what  he  wants  to  know,  but  can  know 
from  nobody  but  them,  they  are  to  keep  to 
themselves.  They  are  to  speak  of  evcfything 
they  fimcy,  and  of  nothing  that  they  aee ; 
they  are  to  report  from  imagination,  and  not 
from  evidence. 

(7)  A  plan  for  giving  to  the  oonveyanea 
by  the  poet»  the  exactnesa  raqniBite  ftir  thk 
and  ail  other  brandies  of  judiciary  correspon- 
dence, is  contained  in  the  draught  of  a  code 
of  procedure,  designed  to  form  a  aeqod  to 
the  present  publication. 

(8)  AU  human  laws  will  have  defieda: 
aU  new  ones  more  particularly :  defocta  to 
be  remedied  must  be  pointed  out  by  soase- 
body:  and  who  so  proper  to  point  them  oof 
as  the  persons  engaged  by  duty  in  the  study 
of  them,  and  by  practice  in  the  obaervatian 
of  the  inddents  that  bring  them  into  sotioe  ? 
No  legislator  can  as  such  possess  opportmn* 
ties  of  tliis  nature  equal  to  those  whidi  must 
present  themsdves  to  every  judge. 

In  England,  no  invitation  of  this  aort  was 
ever  given  to  the  judges.  Thoae  magiatrates, 
however,  hare  always  had  the  right  of  making 
representations  of  this  sort,  since,  under  the 
name  of  peiUum$t  it  is  no  more  than  wint 
all  subjects  in  general  have  enjoyed.  No 
nation  hitherto  whose  laws  have  auch  large 
features  of  excellence  in  them  aa  those  of 
England :  yet  none,  perhaps,  idiose  laws  are 
more  abundant  in  particular  and  very  gross 
defects.  No  judge  can  well  sit  on  the  bench 
for  a  day  together  without  being  witness  to 
numerous  exemplifications  of  them.  In  one 
of  tlie  houses  of  legislature,  all  the  judges 
have  dways  had  seats,  and  at  all  timea  aome 
of  them  have  had  votes.  Tet  who  ever  heard 
of  a  representation  of  this  sort  spontaneoud  j 
given  by  a  judge  to  the  legislature  ?  and  how 
many  instances  do  the  aimals  of  parliament 
afford  of  bills  brought  in  by  law-lords  fiir  the 
amendment  of  the  law?  Is  a  bill  of  this  sort 
attempted  to  be  stole  in  by  an  unlearned 
hand  ?  learned  eyes  are  not  wanting  for  spy^ 
ing  out  the  defects — not  of  the  law,  but  of 
the  bill  which  seeks  to  remedy  it:  and  scorn 
is  the  reward  whidi  public  spirit  gets  for  its 
temerity. 

Of  the  very  few  judges  who  in  our  tine 
have  betmyed  aiiy  syiayptoms  of  a  anspidon 
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thai  the  kw  could  be  in  any  respect  better 
than  it  tfl,  or  of  a  wish  to  see  it  so,  the  most 
ciminent  have  gone  to  work,  as  if  their  object 
iKrere  to  render  reformation  odious.  Rdbr- 
ipiation  of  the  law,  by  the  commisnoned  legis- 
lator, is  indeed,  what  Lord  Bacon  styles  it, 
nn  heroic  work ;  by  the  judge  it  b  usurpation, 
despotism,  and  coniiinon. 

Provisions  to  the  effect  above  mentioned 
would  be  insufficient  to  the  end,  without  some 
others,  of  which,  as  not  belonging  properly 
to  the  present  title,  I  shall  content  myself 
here  with  giving  a  general  intimation. 

Provisions  for  the  elucidation  and  improve- 
ment of  the  laws  by  the  help  of  lights,  sug- 
gested  by  persons  other  than  judges;  in  a 
word,  by  the  citizens  at  large : — 

1.  General  liberty  to  any  subject  to  make 
communications  of  the  same  sort  which  the 
judges  are  invited  to  make« 

2.  Special  liberty  to  persons  wishing  to 
engage  in  a  contract  of  any  kind,  wh^er 
of  the  nature  of  a  pact  or  of  a  conveysnce, 
of  the  validity  or  invalidity  of  which  no  de- 
claration sufficiently  explicit  is  given  by  the 
law,  to  propose  questions  to  the  legislature 
relative  to  such  validity.  Questions  of  this 
kind  might  pass  through  the  hands  of  the 
aeveral  ranks  of  judges,  who,  if  they  thought 
proper,  might  adopt  them  by  their  signature, 
and  might  even  on  certain  conditions  be  au- 
thorised and  required  to  give  a  dedaion,  which 
should  be  binding  at  the  end  of  a  certain  time, 
if  not  annulled  by  the  legislature. 

In  England,  wills  and  conveyances  are  made, 
agreements  entered  into,  on  which  the  for- 
tune and  condition  in  life  of  fiimilies  are  built, 
and  afterwards,  at  ten,  or  twenty,  or  thirty 
years  end,  comes  an  ex  post  facto  decision, 
which  overthrows  everything,  and  reduces 
them  to  beggary.  Courts  of  justice  can  take 
no  cognisance  (tf  a  question  that  does  not  come 
before  them  in  the  course  of  a  cause,  and  if 
an  amicable  cause  were  instituted  for  the  sake 
df  getting  a  decision  on  a  question,  before  the 
event  that  called  for  it  had  taken  place,  it 
would  be  a  crime  punishable  by  law.  Multi- 
tudes are  thus  doomed  to  inevitable  ruin,  for 
the  crime  of  not  knowing  a  judge's  opinion, 
tome  ten  or  twenty  years  before  the  question 
bad  ever  entered  into  his  head.  This  con- 
fusion and  injustice  is  of  the  very  essence  of 
what  in  England  is  called  common  lam — ^that 
many-headed  monster,  which,  not  capable  of 
thinking  of  anything  till  aiter  it  has  happened, 
nor  then  rationally,  pretends  to  have  prede- 
termined everything.  Nebuchadnezzar  put 
men  to  death  for  not  finding  a  meaning  for 
his  dreams:  but  the  dreams  were  at  least 
dreamt  first,  and  duly  notifiedi  English  j  udges 
put  men  to  death  very  coolly  for  not  having 
been  able  to  interpret  their  dreams,  and  that 
befisre  they  were  so  much  as  dreamt, 
k  The  rescripts  produced  by  the  quMtioM 


put  by  Roman  eitlsens  ttf  Roman  emperors,* 
gave  nothing  but  a  load  of  rubbish  to  the  law. ; 
Fabricated  in  the  dark,  by  some  unlmown, 
scribe  of  a  despotic  sovereign,  they  remain  in 
the  rude  state  in  wMch  Ihey  were  emitted,, 
without  being  melted  down  into  the  text  of 
any  general  law.  How  should  they  have, 
been?  No  such  law  was  in  existence.  Such 
will  not  be  the  firuit  of  questions  put  by  th» 
free  citizens  of  France  to  their  enlightened 
legislature. 

3.  A  committee  to  receive  eommunicationa 
of  this  sort,  to  publish  such  as  tibey  thhik 
worth  publishing,  and  ib  propose  to  the  as*, 
sembly  any  such  alterations  as  they  think 
proper  to  be  made  in  the  text  of  the  laws, 
in  consequence.  Right  given  to  the  author 
of  any  rejected  communication  to  have  it 
printed  and  sutjoined  in  form  of  an  appendix 
to  the  authoritative  collection,  upon  deposit* 
ing  the  expense. 

Other  provisions  relativeto  the  elucidation, 
improvement,  and  preservation  of  the  text  of 
the  laws,  diverge  too  &r  firom  the  subject  ta 
be  mentioned  here. 

New  DroMffht.'^Ait.  XVL  The  subordin 
nate  representative  assemblies,  in  the  exercise 
of  the  powers  of  administration,  and  tubordi-' 
nate  l^islation^  lodged  in  their  hands  by  the 
supreme  legislature,  are  [not?]  accountable 
to  the  judiaal  power.  The  members  of  then^ 
cannot  therefore  be  punished,  or  dted  to  a|^ 
pear  before  it,  for  any  act  done  by  them  in 
their  quality  of  members.  Obedience  to  oa 
act  of  amy  euch  aMehibljff  acting  within  tha 
^here  of  the  authority  committed  to  it  by  the 
eovereign  Uyislature,  it  to  be  enforced  ^  the 
courts  of  justice  in  Hke  manner  as  to  an  act  of 
the  National  Assemb^  itself  But  for  thai 
purpou,  it  is  necessary  that  the  courts  of  jus* 
tice  should  take  coynizance^  upon  every  occa* 
stoa,  of  the  question,  whether  in  such  instance 
the  subordinate  assembfy  has  or  has  not  eon* 
fined  itself  within  its  proper  ^here,  and  decide 
accordingly  upon  the  vaUdity  of  its  act,  (9) 

ComnUtUe^s  Draught.  —  Art.  IX.  As  the 
judidal  power  is  distinct,  and  ought  to  bq 
kept  separate  from  the  power  of  administra- 
tion, the  courts  of  justice  have  no  power  to 
take  any  sort  of  part  in  matters  of  adminis- 
tration, nor  to  give  any  sort  of  disturbance  to 
the  operations  of  the  administrative  bodies, 
nor  summon  before  them  the  members  there- 
of, for  matters  done  in  the  exercise  of  their 
functions,  on  pain  of  forfeiture,  (h) 

Observations, — (9)  (h)  In  spealdngof  the 
subordinate  representative  bodies,  care,  I  ob- 
serve, seems  to  be  taken,  to  speak  of  their 
fimctions  ss  confined  to  the  head  of  adminis* 
tration,  without  any  share  in  legislation.  If 
administration  is  understood  to  include  sub* 
ordinaie  legislation^  the  term  ma^  pass:  if 
not>  the  hnguage  hero  held  relative  to  the 
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lunctimifl  of  these  bodies  is  contradicted  by 
tlie  functions  themselves.  See  Decret  concern 
luait  ie»  Municipality,  Under  certain  restric- 
tions they  are  to  possess  powers  of  taxation, 
and  the  municipal  governments  in  towns  are 
to  have  power  of  establishing  regulations  of 
police,  which  as  such  must  frequently  be 
binding  upon  all  the  citizens.  If  this  be  not 
legislation,  it  will  be  difficult  to  say  what  is. 
AU  that  can  be  said  to  distinguish  it  from 
the  sort  of  legislation  exercised  by  the  Na* 
'tional  Assembly  is,  that  the  one  is  subordi- 
nate, the  other  supreme :  and  this  surely  is 
sufficient.  The  acts  of  the  one,  if  valid,  and 
while  valid,  are  as  much  laws  as  those  of 
the  other :  the  only  difference  is,  that  the 
laws  of  those  subordinate  bodies  are  liable  to 
be  stopped  in  their  formation,  or  overthrown 
when  formed,  by  the  acts  of  the  National 
Assembly :  while  the  acts  of  the  National 
Assembly  can  be  retarded  only  by  the  king, 
and  can  be  overthrown  by  nobody  ivithout 
the  concurrence  of  the  National  Assembly 
itself.  If  legislation,  merely  by  being  sub- 
ordinate, ceases  to  be  legislation,  judicature, 
by  being  subordinate,  should  cease  to  be  ju- 
dicature. It  is  a  sad  error  thus  to  confound 
kgislation  with  supremacy — ^the  nature  of  the 
fimction  vrith  the  dependence  or  independ- 
ence of  him  who  exercises  it.  Names  are 
certainly  of  little  importance,  so  long  as  men 
are  i^greed  about  the  things  signified  by  them : 
but  tiie  danger  is  here,  lest,  when  these  re- 
presentative bodies  exerdse,  as  they  must  do 
on  pain  of  inutility,  some  act  of  legislation, 
somebody  should  start  up  and  say — **  No,  this 
is  what  you  have  no  right  to  do ;  for  this  is 
legislation :  whereas  nothing  is  yours  but  ad- 
ninistration." 

I  have  some  doubt  about  the  propriety  of 
this  word  disturb,  [troubler,]  and  whether 
the  memory  of  past  grievances  may  not  here 
bave  carried  the  committee  rather  beyond  the 
mark.  A  provincial  assembly  may  say  to  the 
court  of  judicature  sitting  in  the  same  town. 
If  you  adjudge  our  acts  void,  you  disturb  us 
in  our  operations :  yet  this  is  what  the  court 
cannot  well  avoid,  if  it  judges  the  act  not 
conformable  to  the  powers  given  by  the  so- 
Tereign  legislature ;  and  it  is  difficult  to  say 
what  the  harm  of  this  would  be,  or,  if  there 
were  any,  what  could  be  the  remedy. 

In  England,  the  meanest  court  that  sits 
would  take  upon  itself  to  judge  whether  any 
law  (bg-law  the  word  here  is)  of  a  corpora- 
tion that  came  before  it,  was  valid  or  no : 
tod  the  Court  of  King*s  Bench,  a  court  of 
mere  judicature,  issues  orders  (mandamus's) 
after  hearing  of  parties,  to  the  local  legisla- 
tures to  exercise  their  functions,  and  er&i 
punishes  ihe  members  in  case  of  their  going 
beyond  them :  and  no  inconvenience  ever  hap- 
TCns  from  this  power.  The  Court  of  King^s 
Bench,  it  is  true,  b  not  a  French  parliament^ 


but  ndther  will  these  new-created  coorta  of 
justice  be  so.  Refuse  them  legislatioo  in  as 
positive  terms  as  you  please :  but  if  you  re- 
vise them  judicature  in  any  case,  you  most 
lodge  it  somewhere  else:  and  where  can  it  be 
lodged  with  less  danger  and  inconvenience  ? 
Whatever  judicial  power  you  take  away  frooi 
the  ordinary  courts,  you  must  institute  an  ex- 
traordinary court,  a  tribunal  of  exception,  to 
give  it  to :  and  every  separate  court  set  up  to 
exercise  a  fragment  of  power,  that  can  as  wdl 
be  exercised  without  it,  introduces  omieoes- 
sary  complication,  and  becomes  a  grievaJice, 

NdUf  Draught Art  XVIL  The  jadges, 

elected  as  in  manner  hereafter  ordained,  shaU. 
enjoy  their  offices  for  life,  unless  divested  there^ 
of  in  manner  hereinafter  spec^etL  (10) 

Committee's  Draught,^Aii.  X.  The  judges, 
such  of  them  as,  having  been  lawfully  electied, 
shall  have  been  instituted  in  virtue  of  a  com- 
mission from  the  king,  shall  be  irremove- 
able;  nor  can  they  be  deprived  of  their  places 
but  in  case  of  forfeiture,  and  after  judgment 
thereof,  (t) 

Observations — (10)  (0  My  reasons  fiir 
proposing  amotion  in  certain  cases  wrichofot 
forfeiture  of  salary,  jx  of  re-eligibility,  bdng 
connected  with  various  provisions  of  detaiL 
will  stand  more  commodiously  under  Tit,  IIL 
Of  Judges. 

Ne»  Draught.  ^  An.  XYllL  Judiad 
proceedings^  from  the  first  step  to  the  last  »- 
elusive,  tJuul^  in  all  cases  but  the  secret  ones 
hereinafter  specified,  be  carried  on  with  the 
utmost  degree  o/pubUdtg pouibU.  (II) 

Committee*s  Draught.  —  Art  XL  Judg^ 
ments,  in  what  cause  and  in  what  form  soever 
given,  either  upon  argument,  or  upon  the  re» 
port  and  opinion  of  a  judge-reporter,  afaall  be 
given  publicly :  the  examinations  taken  in  the 
course  of  the  procedure  shall  also  be  {Kiblidy 
taken  in  crtfluna/ causes.  In  all  cases,  the  par* 
ties,  or  their  defenders,  shall  have  a  right  to 
be  heard,  and  to  make  summary  observadoiis 
upon  the  opinion  of  tiie  judge-reporter,  (i) 

Observations.  _  (11)  (A)  PubUdty  is  the 
very  soul  of  justice.  It  is  the  keenest  spur 
to  exertion,  and  the  surest  of  all  guards  against 
improbity.  It  keeps  the  judge  himself  while 
trying,  under  triaL  Under  the  auspices  of 
publicity,  the  cause  in  the  court  of  law,  and 
the  appeal  to  the  court  of  public  opinion,  are 
going  on  at  the  same  time.  So  many  by- 
standers as  an  unrighteous  judge,  or  rather 
a  judge  who  would  otherwise  be  unrighteous, 
bdiolds  attending  in  his  court,  so  many  wit- 
nesses he  sees  of  his  unrighteousness,  ao  many 
condemning  judges,  so  many  ready  ezecutioB- 
ers,  and  so  many  industrious  prodaimen  of 
his  sentence.  By  publicity,  the  court  of  law. 
to  which  his  judgment  is  appealed  from,  is 
secured  against  apy  want  of  evidence  of  his 
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^Bttil^  It  is  tbrough  paUidty  alone  tlwt  jut- 
"^ioebeeomei  the  mother  of  Beeurity.  Bypub- 
lUcity,  the  temple  of  justioe  is  eonverted  into 
s  adool  of  the  first  order,  where  the  most 
^important  brsnches  of  moniUty  are  enlbreed, 
l>y  the  most  impressive  means:— into  a  the- 
atre, where  the  sports  of  the  imagination  give 
place  to  the  more  interesting  exhibitions  of 
-real  life. 

Nor  is  publicity  less  anspidous  to  the  ve- 
^nuaty  of  the  witness,  than  to  the  probity  of 
-the  judge.    Environed  as  he  sees  himseli  by 
« thousand  eyes,  contradiction,  should  he  h»- 
^Eard  a  false  tale,  will  seem  ready  to  rise  up 
in  opposition  to  it  from  a  thousand  mouths. 
Many  a  known  free,  and  every  unknown  coun- 
"tenanoe,  presents  to  him  a  possible  source  of 
detection,  from  whence  the  truth  he  is  strug- 
gling  to  suppress  may  through  some  unsus- 
pected eonnezion  burst  forth  to  his  confusion. 
Without  publidty,  all  other  checks  are  fruit- 
less :  in  comparison  of  publidty,  all  other 
^ecks  are  of  smaU  account.     It  is  to  pub- 
lidty, more  than  to  everything  else  put  to- 
gether, that  the  English  system  of  procedure 
owes  its  being  the  least  bad  system  as  yet 
extant,  instead  of  being  the  worst.   It  is  for 
want  of  this  essential  prindple,  more  than 
smjrthing  else,  that  the  well-meant  labours  of 
^ederick  and  Catherine  in  the  field  of  jus- 
tice have  fidlen  so  fiir  short  of  the  mark  at 
which  they  aimed.    Division  and  subordina- 
^on  of  judicial  powers  are  no  otherwise  a 
guard  to  probity,  than  in  as  fiu*  as  the  chance 
of  disagraement  and  altercation  presents  a 
£eunt  diance  of  occanonal  publidty.   Appeals 
without  publidty  serve  only  to  lengthen  the 
dull  and  useless  course  of  despotism,  procras- 
tination, predpitation,  caprice,  and  negligence. 
If  publidty  is  necessary  in  any  one  cause, 
«o  is  it  in  erery  other.   For  what  is  that  cause 
in  which  judges  and  witnesses  are  not  liable 
to  prevaricate?    Give  a  judge  any  sort  of 
power,  penal  or  dvil,  which  he  is  to  be  al- 
lowed to  exerdse  without  its  being  possible 
to  know  on  what  grounds,  he  may  exerdse  it 
on  iriiatever  grounds  he  pleases,  or  without 
»iy  grounds  at  all.    It  was  upon  these  terms 
that  the  tribunal,  erected  by  I  forget  what 
German  emperor,  under  the  name  of  the 
'Vehmic  Council,  exerdsed  the  power  of  life 
and  death :  the  judges  of  that  council  became 
as  formidable  as  the  triumvirs  at  the  time  of 
their  proscriptions.    The  Inquisition  possess 
it  St  present,  upon  terms  not  very  dissimilar, 
in  Spain  and  Portugal.    The  lowest  power, 
penal  or  dvil,  you  can  give  a  judge,  is  that 
over  men's  fortunes :  the  power  of  levying 
money  on  an  individual,  whether  on  the  score 
of  punishment,  or  in  satis£su^on  of  a  claim 
of  right  on  the  part  of  another  individual. 
Give  a  judge  this  power  without  controul, 
though  it  extend  not  beyond  the  amount  of 
a  shilling,  you  may  make  him  abtolttte  master  I 


of  men's  properties,  and  by  that  means,  M  the 
long  run,  of  their  very  lives :  lower  the  suni^ 
all  the  security  you  gain  is  the  putting  him 
to  the  trouble  of  so  many  more  decrees  be- 
fore he  can  effect  his  purpose. 

But,  essential  as  it  is  tiiat  nothing  should 
ever  pass  in  justice  which  it  should  be  in  the 
power  of  the  judge,  or  of  any  one,  ultimately 
to  conceal,  it  is  not  by  any  means  so  that 
every  inddent  should  be  made  known  at  the 
very  instant  of  its  taking  phu».  If,  then,  in 
any  case,  things  should  be  so  drcumstanoed, 
that  the  unrestrained  publication  ofonetrutk 
might  give  &dlities  for  the  suppression  of 
ssiother,  a  temporary  veil  might  be  throws 
over  that  part  of  the  proceedings,  without 
any  infraction  of  the  general  prindple.  On 
this  consideration  is  grounded  one  division  of 
the  dass  of  secret  cases  as  laid  down  in  Tit; 
XIII: — prelindnary  examinations  in  criminal 
caases  and  others,  in  which  there  appears 
ground  for  suspecting  ft  plan  of  concerted 
folsdiood. 

Necessary  again  as  it  is  that  nothing  should 
ever  psss  in  justice  which  it  should  not  be  in 
the  power  of  every  one  who  had  an  interest 
in  bringing  it  to  light,  to  bring  to  light  if  he 
thought  proper,  it  is  not  so  that  anything 
should  be  brought  to  light,  the  disdosure  ix 
which  would  be  prqudidal  to  some  and  ben^ 
fidal  to  nobody.  It  is  on  this  conaderation 
that  I  ground  Uie  three  other  divisions  ci  the 
class  €f  secret  cases:  causes  to  be  kept  secret 
for  the  sake  of  the  peace  and  honour  of  fomi- 
lies ;  causes  to  be  kept  secret  for  the  sake  of 
decency ;  and  inddental  inquiries  to  be  kept 
secret  out  of  tenderness  to  pecuniary  repu* 
tation. 

A  word  nowas  to  the  committee's  draught : 

And  is  it  then  only  in  criminal  matters  that 
the  proceedings  previous  to  judgment  are  to 
be  public  according  to  their  plan  ?  And  is  it 
only  the  ceremony  of  pronoundng  judgment 
that  is  to  be  public  in  such  cases  as  are  termed 
cim7f  But  on  what  posdble  ground  admit 
publidty  in  the  one  case,  and  reject  it  in  the 
other  ?  Do  the  terms  dvil  and  criminal  indi* 
cate  any  fixed  line  of  separation  between  the 
classes  ihey  are  meant  to  distinguish  ? — do 
they  indicate  so  much  as  the  comparative  im* 
portance  of  the  cases  thus  dassed  ?  May  not 
four  or  five  livres  be  the  stake  in  a  criminal 
cause,  while  four  or  five  millions,  or  liberty, 
is  at  stake  upon  a  dvil  one  ? 

As  to  the  appendage  about  the  right  oif 
being  heard — (a  providon  very  distant  in  its 
import  from  that  contained  in  the  main  arti* 
de) — I  know  not  very  well  what  to  make  of 
it.  Take  it  according  to  the  letter,  it  seems 
to  put  a  negative  upon  all  providonary  orders 
obtained  ex  parte  in  the  course  of  a  cause, 
aa  well  as  upon  providonary  sentences  of 
condemnation  agamst  absconding  criminals. 
These  usages,,  however,  have  nodiii^  repug* 
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lumt  in  then  to  the  general  right  of  not  being 
^ondenned  unheaid--*  right  eurely  of  impor- 
tance enough  to  denuud  en  article  to  itself. 
•In  the  conckiding  pert  of  the  eentenoe,  the 
privilege  of  the  soitor  seems  to  lose  more  by 
(the  im|dicBtion  than  it  gains  by  the  express 
•terms. 

The  OfMJMoii  of  the  mdge^eporter  is  here 
•poken  of  in  the  singiuer  number  as  one  die- 
oourse,  embracing,  as  it  should  seem,  the 
-whole  body  of  the  evidenoe  that  has  been 
A>Ueeted  by  him.  If  the  obserrations  here 
«Uowed  to  be  made  by  the  parties  are  to  wait 
tfll  the  OMise  has  got  this  length,  that  is,  till 
4he  elimination  is  dosed  aad  the  witnesses 
«re  gone  home,  complaint  it  stifled,  I  eaniiot 
imagine  why,  tB  the  remedy  is  out  of  reaeh. 
'A  witness,  suppose,  is  r^eeted,  or  liberty 
tefiised  of  patting  a  question  to  him  which  is 
thought  necessary :  are  the  parties  or  their 
counsel  to  sit  by  and  see  this,  without  the 
liberty  of  being  heard  against  it  ? 

/  NemDrmighi, — Art  XIX.  Eyery  sub- 
ject has  a  right  to  plead  his  own  cause,  in 
«very  stsge,  and  betbre,  every  court,  as  well 
!by  word  of  mouth  as  in  writing;  and  as  weU 
if  kiwuelft  as  by  ths  mouth  or  hand  of  any 
'person  of  his  dkoiee,  not  hoing  spseUJuy  do- 
-harred  by  law.  (12) 

'  Art.  XlL~~Aa  monopoly  of  the  riffht  ^ 
'mlUny  adoioe  or  service  in  matters  of  Imo 
^samny  prooieionally  the  profession  of  a  no^ 
4ary)  is  abolished.  Any  advocate  may  practise 
in  the  capacity  of  an  attorney  ;  any  attorney 
in  ihe  capacity  of  an  advocate :  andanyman^ 
mot  epedoUy  debarred^  in  the  capacity  of 
either.  (13) 

Committee's  Dramght.^ Art  XII.  Every 
milgect  shall  have  a  right  to  plead  his  own 
cause,  as  well  [viva  nooe]  vptm  a  hearing,  as 
in  writing.  (0 

Observations.^12)  (I)  The  right  of  plead- 
ing one's  own  cause  by  one's  own  mouth,  or 
one's  own  hand,  the  committee  have  esta- 
blished :  the  right  of  pleading  one's  cause 
•by  the  month  or  the  hand  of  a  firiend  of 
one's  own  free  choice,  they  have  not  esta- 
<blished.  If  they  have  done  right  in  what 
4hey  have  granted,  as  I  contend  they  have, 
tiiey  have  done  wrong  in  what  they  Iwve  re- 
fused. Both  rights  stand  upon  the  ssme 
basis:  but  if  the  violation  of  either  of  them 
be  a  grievance,  it  is  that  of  the  latter  that  is 
Hhe  more  cruel  grievance. 

The  right  of  pleading  one's  own  cause  in 
one's  own  person,  and  without  the  obligation 
of  making  use  of  forced  assistance,  is  of  all 
rights  one  of  those  which  has  the  best  pre- 
tensions to  be  considered  as  n  natural  and 
indefeasible  one.  To  refuse  m  man  the  right 
of  speaking  in  his  own  behalf,  is  to  condemn 
him  unheard— to  condemn  unheard,  note 
4igitiT^  bvt  a  man  who  is  on  Uie  spot  do- 


_  to  be  beard.  To  render  n 
&te  dependent  upon  the  endeavonra  of  sm 
assistant,  iriiom  if  left  at  liberty  he  wonld 
not  choose,  is  stiU  to  condemn  bun  odward; 
it  is  adding  raodkery  to  injostioe.  To  eom- 
pel  him  withal  to  pay  an  assistant  thns  fereed 
upon  him,  is  adding  extortion  to  DMMkeryaad 
iigustice.  The  wont  of  all  taxes,  as  I  show 
elsewhere,  and  the  most  cruel  of  all  opprca- 
sions,  is  the  tax  i^^  kw-prooeedijigB.  The 
compnlaion  here  m  question  carries  with  ii 
an  t^  oppresMon  end  iniquity  of  a  tax  opea 
law-prooeedingB,  without  any  of  t^  nee.  It 
is,  to  a  tax  upon  law-proceedin§B»  what  a 
inirced  reduction  of  the  rate  of  intewi'  ia,  te 
a  tax  to  the  same  amount  on  money  kat  at 
interest.  It  is  a  tax  upon  law-praeeednigi 
with  this  addition— that  the  produce,  instead 
of  being  carried  into  the  paUie  treaenry,  t» 
be  appUed  to  the  public  service,  is  to  be  left 
in  the  hands  of  the  collector,  to  be  applied 
to  his  own  use. 

The  right  of  accepting,  for  the  pmrpoee  in 
question,  the  assistance  of  whatever  friend 
may  be  disposed  to  fiinush  it,  stands  apea 
the  same  basis  as  the  right  of  pleadi^  ea 
one's  own  behalf.  Without  the  latter  i^jkt, 
the  former  would  lay  all  those  who  are  naost 
helpless  at  the  mercy  of  all  those  who  an 
most  able  to  manage  their  own  cause.  It 
would  condemn  unheard,  or  put  into  a  sitaa*> 
tion  as  bad  as  that  of  condemnation  without 
hearing,  the  weak  in  intellect,  the  raw  yoi^ 
the  bashful  maiden,  and  the  timorotts  wonmni 
the  sick,  the  unavoidably  absent^  and  the 
dying.  It  would  entail  a  peculiar  hardship 
upon  those  who  have  peculiar  daima  to  fi^ 
vour  and  indulgence. 

Even  to  men  possessed  of  the  ordinary  aiea» 
sore  of  assurance  and  intelligence,  it  miight 
be  difficult  to  say  which  of  the  two  ri^la 
ought  to  be  deemed  most  valuable.  Few 
must  they  be,  who  in  the  whole  cirde  of  thdr 
private  friends  may  not  upon  orcasion  be  Me 
to  find  some  one  or  other  better  dile  than 
even  thenuselves  to  do  justice  to  their  own 
cause.  Though  in  a  man's  own  caaae,  the 
chances  are  greatly  in  ft  vour  of  his  anperior 
fitness  in  this  respect,.in  comparison  with  any 
other  single  man  taken  at  random,  yet  the 
odds  of  the  field  sgainst  one  may  aordiy  amhe 
np  the  difference. 

(18)  The  provisions  exhibited  in  tUa  ai^ 
tide  are  no  more  than  the  undeniable  eons^ 
quences  of,  if  they  sie  not  already  coataiaed 
in,  those  of  the  preceding  article.  If  every 
man  may  be  his  own  advocate,  and  any  BMa 
the  advocate  of  any  other,  there  is  an  end  of 
the  numopoly  possessed  by  advoeatea.  Bat 
if  any  man  may  appear  and  speak  in  behalf 
of  any  man,  it  would  be  absurd  indeed  to  say 
that  he  should  not  appear  without  speaking. 
An  attorney  is  one,  whom  for  a  certain  par* 
pose,  a  man  puts  in  his  fdaqe;  flhallitbe«id 
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that  a  man  shall  Hot  fnit  hmuelf  in  hu  own 
place  ?  As  to  tlie  rest,  the  free  eh<nee  of  an 
attorney  stands  upon  at  least  as  &voiirable 
igronnd  as  that  of  an  advocate. 
'  One  very  important,  and  very  beneficial 
«onseqaenoe  of  the  abolition  of  the  whole 
monopoly,  will  be  the  throwing  down  the 
legal  partition  which  separates  the  two  main 
branc&es  of  it.  It  is  in  a  very  few,  out  of 
the  whole  number  of  causes,  tiiat  it  can  be 
any  advantage  to  the  suitor  that  the  two 
functions  should  be  exercised  by  different 
persons :  and  in  all  but  those  very  few,  the 
aeparation  of  them  is  equally  oppressive  to 
the  suitor,  and  repugnant  to  the  interests  of 
truth  and  justice. 

-  This  I  shall  take  occasion  to  demonstrate 
at  large  in  a  separate  paper.  Treading  every- 
where in  the  steps  of  the  committee,  I  have 
Inserted  thus  much  here,  in  order  to  show 
that  they  have  acted  right  in  going  thus  fiur, 
but  wrong  and  inconsistently  in  not  going  a 
istep  fiuther.  This  is  the  place  which  they 
have  fixed  for  great  and  fundamental  prin- 
ciples. Advantages  of  detail,  resulting  from 
particular  applications  of  those  principles, 
belong  to  a  subsequent  stage. 

As  to  the  wonl  provinanalfy,  applied  to 
the  case  of  notaries,  I  inserted  it  not  with  any 
view  of  advantage  to  be  had  by  abolishing  that 
branch  of  the  monopoly,  but  only  as  a  warning 
against  the  prejudguigso  much  of  the  question 
as  concerns  their  case.  Their  branch  stands 
Upon  very  different  ground  from  that  of  the 
two  others.  It  does  not  contribute  in  any 
shape  towards  either  the  denial  or  perversion 
of  justice.  The  functions  belonguig  to  this 
purer  branch  are  two : — the  penning  of  con- 
tracts and  other  acts;  and  the  furnishing  evi- 
dence of  their  authenticity  by  attestation.  To 
determine  the  question  respecting  notaries, 
would  be  to  determine  the  question  respect- 
ing registef'^ees:  for  in  respect  to  so  much 
as  concerns  attestation,  the  functions  of  no- 
taries and  those  of  register-offices  coincide. 

The  distinction  here  spoken  of  exists  no 
longer  inEngUnd :  the  notary,  formerly  styled 
acritfener,  possessing  no  monopoly  as  against 
attomies,  has  been  swallowed  up  in  ^e  at- 
torney. 

In  the  Prussian  dominions,  by  a  regulation 
nf  not  many  years  standing,  all  professional 
advocates  are  put  to  silence :  pensioned  ad- 
vocates, appointed  by  the  king,  being  given 
to  the  suitors  in  their  room.  This  is  what  in 
the  language  of  despotism,  is  styled  reform. 
To  obviate  the  inconveniences  of  a  loose 
monopoly,  it  establishes  a  dose  one. 


New  Draught Art.  XXI.  In  every  aitit, 

civil  as  well  as  penal,  both  parties  shall  attend 
in  person  at  the  eommeneement  of  the  eause^ 
in  presence  of  each  other  and  of  the  judge: 
unlets  Hn  aafar  as  thtg  majf  tUmd  etfwaed  iy 


t»  matmar  kerainafier  sped' 
;  and  so  from  time  to  time  during  the  con^ 
tmmaneaoftha  comae :  there  to  depose,  and  to 
be  interrogated,  at  any  time,  they  or  their  re^ 
presentatives,  each  on  the  part  if  the  other ^ 
m  ike  same  manner  as  witnesses,  (14) 

Observations,  —  (14)  This  is  but  one 
feature,  though  that  certainly  a  capital  one^ 
in  the  system  of  natural  or  domestic  pro« 
eedure,  which  I  adopt  in  all  its  points :  afll 
technical  ones  being  absurd  and  pemidoiM^ 
as  I  shall  show  in  due  time,  in  proportion  as 
l^ey  depart  from  it  I  introduce  the  artidft 
here,  partly  as  having  an  intimate  connexion 
with  that  for  the  ab^ition  of  the  monopdy 
possessed  by  lawyers,  partly  for  the  occasion 
I  shall  have  to  build  upon  it. 

It  is  not  enough  that  suitors  be  permitted 
to  attend  upon  their  own  business;  they  must 
be  bound  to  do  so,  at  least  at  the  outset, 
saving  such  exceptions  as  parttcular  neces>- 
sities  may  suggest, — a  topic  of  detail  not 
worth  discussing  here. 

When  the  parties  are  brought  fooe  to  foce, 
at  the  outset  of  a  cause,  in  presence  of  the 
judge,  both  speaking  upon  oath,  upon  the 
same  footing  as  witnesses,  the  following 
advantages  are  the  natural  result  of  such  « 
meeting : — 

1.  No  cause,  that  is  not  carried  on  beeA 
fide  on  both  sides,  can  well  go  any  farther: 
the  suspicions  entertained,  by  each  of  each» 
being  reciprocally  communicated,  are  either 
removed  or  converted  into  certainty,  and  ^e 
plan  of  fituid  and  treachery,  whatever  it  be^ 
being  rendered  hopeless,  is  abandoned. 

2.  The  same  thing  may  be  said  with  regard 
to  all  causes  founded  on  any  error  or  misoonk 
eeption  on  either  side,  which  it  is  possible 
for  such  information  as  the  other  party  has 
in  his  power,  or  the  sagacity  of  the  judge,  to 
remove. 

3.  If  the  cause  turns  solely  upon  the  evi* 
dence  of  the  parties,  or  upon  such  real  evi- 
dence as  they  happen  to  bring  with  Ihem, 
or  upon  the  question  of  law,  or  upon  all 
together,  it  may  receive  a  decision  upon  the 
spot.  And  iK^y  not  then,  as  well  as  weeksi 
or  months,  or  years  afterwards? 

4.  The  cause,  if  not  terminated,  is  at  any 
rate  cleared  in  the  first  instance,  by  mutudi 
admissions,  of  all  facts  on  each  aide  whiek 
the  other  does  not  mean  to  contest.  By  thia 
means  it  is  cleared  of  all  the  witnesses  and 
written  or  other  real  evidence  relative  to 
those  focts,  of  all  expense  relative  to  the  pro- 
duction and  examination  of  such  evidence, 
and  of  all  expense  relative  to  the  drawing  of 
instructions  for  such  production  and  examinaN 
tion.  If  the  costs  of  the  successful  are  thrown 
upon  the  unsuccessful  party,  a  man  though 
ever  so  much  disposed  to  take  any  unfoir  ad- 
vantage, will  make  no  difficulty  of  admitting 
all  audi  asy  if  not  pcove.d  •lready>  he  14  tttii^ 
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£ed  it  murt  be  in  tiM  power  of  the  adversary 
to  prove. 

;  5.  Both  parties  speakbg  upon  oath,  and 
like  witnesses  under  the  check  of  cross-ez- 
^unination  administered  upon  the  spot,  all 
such  frlse  allegations,  the  truth  of  which  he 
•who  makes  them  has  no  hope  of  being  able 
to  maintain,  are  cut  off  at  a  stroke. 

Thus  are  both  species  of  insincerity,  fidse- 
hood  and  suppression  of  truth,  banished,  and 
that  at  the  outset,  from  every  cause :  at  least 
rendered  as  perilous  on  the  part  of  suitors 
as  by  the  best  mode  of  examination  possible 
they  are  already  on  the  part  of  witnesses. 
Insincerity  is  the  great  support  of  litigation. 
If  scope  were  not  left  for  the  insincerity  of 
the  client,  the  insincerity  of  the  lawyer  would 
remain  without  employ.  Insincerity  has  ac- 
cordingly, in  all  modes  of  procedure  devised 
by  lawyers,  at  least  by  English  lawyers,  been 
^owingly  and  wilfully  idlowed,  protected, 
and  encouraged. 

6.  If  the  cause,  for  want  of  sufficient  evi- 
-dence,  is  not  yet  ripe  for  an  absolute  decision, 
the  party  who  feels  himself  to  be  in  the  right, 
may  in  the  meantime  have  the  satis&ction 
of  receiving  a  sort  of  conditional  decision, 
.which  to  him  may  be  little  less  tranquillizing 
than  an  absolute  one.  It  will  have  been 
thoroughly  understood,  even  at  this  early 
period,  upon  what  hinges  the  dispute  turns : 
.whether  it  is  the  matter  of  law  that  is  in 
question,  or  the  matter  of  fiust :  what  the 
heU  are,  on  which  the  pursuer  grounds  his 
jdaim,  and  whether  the  defendant's  reliance  is 
upon  the  dispating  of  those  fiicts,  or  whether 
be  trusts  to  some  counterplea,  which  the  pur- 
■aner  disputes.  A  perspective  view  is  thus 
gained  at  any  rate  by  both  parties,  of  the 
whole  field  of  inquiry  which  the  cause  can 
Juve  to  run  through :  and  it  is  in  the  power 
of  the  judge  to  announce  to  them  hypotheti- 
^caUy,  what  his  decision  will  be  in  any  event: 
what  if  the  law  or  the  fiicts  turn  out  this 
way,  and  what  if  they  turn  out  the  other. 

7  If  it  be  a  case  fit  for  coiaproMtte,  now  is 
the  time  when  a  compromise  may  be  brought 
^bout,  at  the  most  advantageous  period,  and 
under  the  most  advantageous  circumstances. 

There  are  two  cases,  and  bat  two,  in  which 
a  compromise  is  not  inconsistent  with  the 
€nds  ii  justice.  The  one  results  from  the 
atate  of  the  law;  the  letter  of  the  law  lies 
open  before  both  parties ;  and  the  manifest 
uncertainty  of  it  reduces  in  the  eyes  of  each 
the  value  of  his  daim.  It  may  appear  to  each 
better  to  forego  a  part  of  hi«  hopes,  and  rea^ 
lize  the  other  part,  than  to  remain  exposed 
to  the  chance  of  foregoing  the  whole.  The 
other  ease  results  from  the  circumstances 
that  attend  ihefad.  The  expense  of  inves- 
tigation may  be  certain ;  the  result  uncertain. 
.The  expense  may  be  greater  than  the  value 
4n  dispute.  Tbk  may  evoi  remain  the  case* 


affcer  all  artificial  expense  has  been  wtnA 
off  by  law,  and  of  the  natural,  none  lefi  but 
what  is  unavoidable ;  mtnesses,  for  instaBoe, 
to  be  fetched  from  distant  parts,  long  aceomts 
to  be  sorted,  copied  out,  and  subje^ed  to  ni- 
nute  discussion.  In  the  first  of  these  caae^ 
it  is  true  the  compromise  can  derive  do  fo- 
dli^  from  the  presence  of  the  judge.  It » 
his  duty  to  decide.  He  must  not  be  allowed 
to  profess  uncertainty,  lest  he  should  affect 
it.  Groundless  doubts  may  be  affected  with 
much  less  peril  of  character,  than  groondless 
decision  given;  and  use  might  be  made  of 
them  to  extort  from  the  suitor  the  sacrifice  of 
a  dear  right.  But  as  to  every  other  subject 
of  doubts,  there  is  nothing  to  restrain  tlia 
judge  from  assisting  the  partiea  with  hk  re- 
presentations and  advice.  What  should  hin- 
der him  ?  Is  there  any  repugnancy  between 
the  functions  of  the  mediator  and  Uie  judge  ? 
There  should  seem  to  be,  in  the  eyes  of  the 
committee ;  for  they  institute  a  set  of  courts 
upon  a  separate  establishment,  ordained  to 
mediate,  and  impotent  to  dedde.  See  the 
annexed  paper  on  the  reconciliation  offieea 
proposed  by  the  committee. 

8.  If  delay  is  now  requested,  no  more  will 
naturally  be  granted  thui  what  the  exJigendea 
of  j  ustice  really  demand.  For,  the  party  whe 
applies  for  it  will  naturally  be  required,  noi 
only  to  make  known  the  purpose  for  wkidi 
he  wants  it,  but  to  satisfy  the  judge  thai  it 
is  necessary  for  that  purpose. 

Under  the  carrent  systems  of  prooed«re» 
delay  is  fixed  inexorably  for  all  eanaes,  be- 
cause it  is  possible  that  it  may  be  necessary 
in  some.  A  certain  measure  of  delay  every 
defendant  is  entitled  to,  whether  he  haa  need 
of  it  or  no,  and  without  telling  any  Uea  to  gti 
it.  Another  measure,  upon  teUing  eertaia 
lies,  which,  not  bdng  rendered  pumshahle,  aie 
told  without  reserve  or  mystery.  Another 
measure  again,  upon  giving  such  reaaona,  m, 
true  or  folse,  shall  have  been  fortunate  enMgh 
to  have  passed  the  test  of  examination.  Se 
long  as  you  make  a  point  of  keeping  suitors 
at  a  distance  from  each  other,  and  firoan  the 
judge,  this  profusion  of  delay  is  unavoidable. 
When  you  ouinot  tell  how  much  time  a  man 
may  honestly  have  occasion  for,  yoa  moss 
make  sure  of  giving  him  enough*  As  yeu 
will  not  ask  anybody  that  «an  teU  you,  it  is 
impossible  you  should  know  how  noiidi  he 
has  occasion  for.  You  must  therefore  give 
him  what,  in  ninety-nine  instances  out  of  a 
hundred,  will  be  too  much.  Sudi  is  the  con- 
sequence of  unbending  rules  in  a  syatem  of 
procedure. 

What  then?  Are  men  of  the  firat  rank 
and  consideration — are  men  high  in  office — 
men  whose  time  is  not  less  vduafale  to  the 
public  than  to  themselves — are  sudi  men  to  be 
forced  to  quit  their  businesa,  thdr  functioBs, 
or  what  is  more  than  all,  their  plcaaure,  ak 
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the  beck  of  every  idle  or  malidoiis  adverHU7, 
to  dance  attendanoe  upon  every  petty  cause? 
Yes,  as  fiuras  it.is  necessary,  they  and  every- 
body. What  if^  instead  of  parties,  they  were 
witnesses  ?  Upon  business  of  other  people's 
everybody  is  obliged  to  attend,  and  nobody 
complains  of  it.  Were  the  Prince  of  Wales, 
the  Archbishop  of  Canterbury,  and  the  Lord 
High  Chancellor,  to  be  passing  by  in  the 
same  coach,  wbjle  a  chimney-sweeper  and 
a  barrow-woman  were  in  dispute  about  a 
halfpennyworth  of  apples,  and  the  chimney- 
sweeper or  the  barrow- woman  were  to  think 
proper  to  call  upon  them  for  their  evidence, 
could  they  refuse  it?  No,  most  certainly. 
Of  the  two  hardships,  then,  which  is  the 
greatest—  to  attend  upon  other  people's  busi- 
ness, or  your  own?  One  thing  is  certain, 
that  if  a  great  man  who  sues  or  is  sued  does 
not  attend  the  judge,  he  must  attend  an  at- 
torney. Of  the  two  attendances,  which  is 
most  humiliating  to  his  grandeur,  and  most 
consumptive  of  his  time  ?  Another  thing  is 
equally  certain,  that  by  the  attendance  of  one 
person,  great  or  small,  in  the  character  of  a 
party,  you  may  save  the  attendance  of  twenty 
such  persons  in  the  character  of  witnesses. 
What  by  confessions,  concessions,  or  propo- 
8aU~what  by  narrowing  a  cause,  or  putting 
an  end  to  it  altogether — no  expense  of  time 
can  be  thus  incurred  that  is  not  repaid  with 
usury. 

When  a  suitor,  instead  of  attending  a  judge, 
attends  an  attorney,  what  is  there  saved  by 
it  ?  The  client  tells  his  story  to  the  attorney, 
that  the  attorney  may  tell  him  what  the  judge 
will  do,  if  the  story  turns  out  to  be  true. 
The  attorney  knows  nothing  about  the  mat- 
ter ;  but  he  will  write  down  the  story,  and 
give  it  to  a  counsel,  that  the  counsel  may  tell 
him  what  the  judge  will  do.  If  anybody  Knew 
what  the  judge  would  do,  one  should  think 
it  should  be  the  judge.  But  the  j  udge  is  not 
to  be  spoken  with.  How  can  you  expect  he 
•hottld  ? — a  cause  would  be  put  an  end  to  as 
aoon  as  begun  —  he  has  not  been  for  some 
hundred  of  years ;  nor  ever  will  again,  if  he 
can  help  it. 

Convenient  as  this  meeting  would  be  to 
suitors,  the  opposite  arrangement,  it  must  be 
confessed,  is  by  much  the  most  convenient 
to  all  sorts  of  persons  upon  whom  the  option 
depends.  It  is  more  convenient  to  the  lawyer 
to  have  a  great  deal  of  business,  than  a  little. 
It  is  more  convenient  to  the  judge  to  do 
i^usiness  with  friends  and  gentiemen,  than 
with  low  people  and  strangers.  It  is  more 
convenient  to  the  legishitor  to  listen  to  the 
wishes  of  those  who  would  save  him  from  all 
trouble,  than  of  those  who  would  give  him  a 
great  deaL  I  speak  of  British  legislators : 
not  of  French,  who  know  no  pleasure  but 
such  trouble. 

J^ew  Draught Art  XXII.  All  privilege 

Vol.  IV. 


in  matters  of  jurisdictaon  stands  abolished. 
All  subjects  stands  henceforward  upon  an 
equal  footing,  in  respect,  as  well  of  the  man- 
ner of  pleading,  and  the  order  m  which  their 
cauatM  are  to  be  heard  and  decided,  as  of  the 
choice  of  the  courts  before  which  tiiey  are  to 
plead.  (15) 

Art.  XXIIL  —  The  constitutional  order 
of  jurisdiction  shall  not  be  disturbed,  nor  the 
subject  drawn  out  of  his  natural  court  by 
royal  commissions,  or  attributions  of  causes, 
or  arbitrary  evocations.  (16) 

Committee  $  Draught Art.  XIII.  All  pri« 

vilege  in  matters  of  jurisdiction  is  abolished. 
All  subjects  without  distinction  shall  plead 
in  the  same  form,  and  before  the  same  court, 
in  the  same  cases,  (m) 

Art.  XIV.  —  The  constitutional  order 
among  the  jurisdictions  shall  not  be  disturbed, 
nor  subjects  called  out  of  their  natural  tri- 
bunals by  commissions  or  attributions,  or  ar- 
bitrary evocations,  (s) 

ObMervations. -^ (15)  (si)  Happy  France! 
where  aristocratical  tyranny  is  laid  low ;  while 
in  England  it  is  striking  fresh  root  every  day^ 
When  a  peer  commits  a  murder,  more  mis- 
chief is  done  by  his  trial,  than  by  his  crime. 
The  time  of  the  legislature,  that  time  whidi 
is  the  property  of  tiie  nation,  and  which  ought 
to  be  employed  on  great  plans  of  national  re- 
form, of  whidi  there  ia  such  abundant  need 
—  that  time  of  which  there  can  never  be 
found  enough,  even  for  the  routine  of  una* 
voidable  afbirs  — is  wasted  upon  this  and  a 
thousand  other  petty  businesses,  which  could 
be  a  thousand  times  better  transacted  else- 
where. To  the  nation,  the  life  of  an  idle 
peer  is  worth  as  much  as  that  of  an  idle 
porter,  but  not  so  much  as  that  of  an  Indus* 
trious  one.  To  the  peers,  their  right  of  being 
tried  by  their  own  body  in  capital  cases  was 
of  use  when  peers  were  in  a  state  of  perpe- 
tual hostility  with  the  crown,  and  juries 
were  at  its  devotion.  It  is  now  a  burthen 
to  the  nation,  and  of  use  to  nobody,  unless 
it  be  to  the  Lord  Chamberlain,  and  to  make 
a  raree-show. 

(16)  (n)  In  this  fourteenth  article,  as  in 
several  of  the  preceding  ones,  we  see  correc- 
tion, as  is  natural  and  necessary,  treading  in 
the  footsteps  of  abuse.  But,  the  misdiief  con- 
sisting in  ike  application  of  the  king's  sole 
authority  to  these  purposes,  respect  should 
not  have  prevented  the  introduction  of  the 
king's  name.  Commissions  given,  and  attri- 
butions made  by  the  authority  of  the  National 
Assembly  after  public  debate,  on  the  grounds 
of  public  necessity,  would  stand  upon  a  very 
different  footing.  Such  extraordinary  exer- 
tions of  power  nothing  but  necessity  should 
extort  from  any  authority ;  and  in  a  settied 
government,  such  necessity  is  not  likely  fre- 
quently to  arise.  But  that  it  may  sometimes 
arise  is  what  the  National  Assembly  can  havs 
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no  doubt  of,  for  it  is  what  they  have  been 
acting  under  every  day,  though  in  the  chaa- 
test  manner,  and  with  the  most  exemplary 
regard  to  justice.  In  tying  up  the  long's 
hands,  they  should  take  care  to  confine  the 
knot  there,  and  not  slip  it  unawares  upon 
their  own. 

New  DrcmgkL  —  Art.  XXIV.  JResohed, 
That  this  assembly  will,  with  all  convenient 
speed,  proceed  to  the  enactment  of  a  law  to 
determine  in  what  cases,  and  how,  the  power 
of  evocation  may  be  lawfully  exercised.  (17) 

Committee* i  Draught.  —  Art.  XV.  A  law 
shall  be  made  to  regulate  the  laws  where 
evocation  may  lawfully  have  place,  (o) 

Observations (17)  M  Of  the  future 

law  about  evocations,  as  nere  announced,  I 
have  some  suspicions.  A  lawsuit  carried  on, 
in  order  to  know  whether  a  lawsuit  shall  be 
carried  on,  is  a  bad  thing :  especially  a  law- 
suit carried  on  in  the  capital  by  the  inhabi- 
tants of  a  remote  province,  in  order  to  know 
whether  a  lawsuit  is  to  be  carried  on  in  that 
or  a  neighbouring  province.  In  the  cases 
where  it  may  be  proper  a  cause  should  go 
out  of  ita  ordinary  court  into  an  extraordi- 
nary one,  it  would  be  much  better  if  it  could 
be  made  to  find  its  way  thither  of  itself,  with- 
out any  one's  interfering  extrajudicially  to 
evoke  it.  This  is  accordingly  what  I  have 
aimed  at  in  a  set  of  provisions  which  will  be 
found  in  Tit  IV.  of  the  present  draught 

This  article  is  nothing  but  a  resobttion  ;  in 
which  form  I  have  accordingly  conceived  it. 

Committee's  Draught.  ^  Art.  XVI.  All 
subjects  being  equal  in  the  sight  of  the  law, 
every  sort  of  preference,  even  respecting  the 
rank  and  order  in  which  a  man  shall  be  judged, 
is  an  injustice.  In  every  court,  the  derk  shall 
keep  a  register-book,  of  which  the  leaves  shall 
be  numbered  and  signed  by  the  president,  in 
which  all  the  parties  who  demand  judgment 
■hall  cause  their  names  to  be  set  down  in  the 
order  in  which  they  shall  have  appeared  and 
made  requisition  at  the  office.  The  president 
shall  form  three  Ests;  in  which  shall  be 
distinguished  causes  upon  report,  causes  for 
ll^uing,  and  matters  of  a  provisionary  and 
summary  nature.  Each  matter  shall  he  en- 
tered upon  the  list  to  which,  by  its  nature,  it 
belongs,  but  in  the  order  in  which  the  names 
of  the  parties  have  been  entered  upon  the 
register-book  in  the  office :  and  this  order 
shall  be  followed  in  giving  judgment,  (p) 

Observations (p)  Of  this  16th  article 

the  first  sentence  seems  to  be  unnecessarily 
severed  from  the  13th.  The  great  principle 
it  lays  down  will  be  found,  I  doubt,  to  be  but 
indifferently  pursued  in  the  detaib  tliat  fel- 
low in  the  same  article — details  too  minute 
to  match  with  the  rest  of  the  contents  of  so 
ganeral  a  title.    The  technical  nomendaCure 
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of  causes  upon  report,  and  canses  for  hem-big, 
citing  and  adopting  the  present  tedinical  prac- 
tice, the  putting  of  these  dilatory  modes  of 
proceeding  before  the  summary  ones,  as  tf 
delay  was  to  come  in  cotirse,  and  ezpeditioB 
only  in  causes  that  were  not  worth  deiaying , 
are  no  very  fiivourable  omens.  A  fundamental 
position  with  me  is,  that  every  canae  ahould 
be  presumed  summary :  none  taken  out  of 
that  class  without  special  reason.  Expeditioa 
is  the  good  to  be  aimed  at :  delay  an  evil  to 
be  submitted  to  through  necessity,  and  only 
to  the  extent  of  the  necessity,  ^t  of  this 
hereafUr  in  its  place. 

As  to  the  inviolability  of  the  order  of  the 
causes,  by  the  parties  whom  the  committee 
speak  of  as  demanding  judgment,  they  must 
surely  mean  the  pursuers  in  eadi  cause ;  fior 
if  the  priority  depended  upon  the  defendants 
in  cases  where  the  defendant's  object  is  de- 
lay, as  it  is  in  most  causes,  the  expeditioB 
guned  by  this  regulation  would  not  be  very 
great.  What  then  ?  When  a  cause  is  set  down 
for  argument,  and  the  person  who  ahould  ar- 
gue it  is  dead,  or  confined  to  his  bed,  is  it 
to  be  decided  on  that  very  day,  and  without 
hearing  ?  If  not,  either  the  order  of  the  t 
must  he  departed  from,  or  fifty  can 
be  delayed  to  no  purpose  on  aooount  of  i 
The  artide,  by  the  terms  of  it,  does  not  ex- 
dude  any  sort  of  cause,  crimhial  any  more 
than  dvU.  A  defendant  guilty  of  a  capital 
offence  is  not  likely  to  be  in  any  great  kaste 
to  join  in  setting  down  his  cause. 

In  judicial  procedure,  every  rule  that  is  not 
made  to  bend  will  be  sure  to  break,  or  stiH 
worse  must  ensue.  And  when  a  rule,  kid 
down  by  the  legislature,  is  made  to  bend  by 
the  authority  of  the  judge,  what  is  this  bai 
the  power  of  interpretation  so  aaxioiislj  pro* 
scribed. 

In  the  Court  of  King's  Bendi,  caitses  are  ia 
general  tried  in  the  order  in  v^di  they  are 
set  down  upon  the  paper.  Tet,  apoa  special 
reason  given,  a  cause  is  every  now  and  tben 
brought  forward,  or  put  bade  Bat  as  tUs, 
if  opposed,  cannot  be  done  without  both  par- 
ties being  heard,  nobody  ever  dreamt  of  tiK 
power's  being  abused. 

New  Draught.  _  Art  XXV.   Reaobei, 

That  this  Anembly  will  proceed  with  sJI 
possible  expedition  to  firame  a  new  eode  of 
procedure,  of  which  the  object  shall  be  ta 
render  the  administration  of  justice  as  aim^e. 
aa  expeditious,  and  as  little  expensive,  as 
possible. 

Art.  XXVL  Resohed,  That  this  aaaem^ 
bly  will  proceed  with  all  possible  expediUua 
to  fivme  a  new  code  of  penal  law,  ii  wUdi 
the  object  shall  be  to  render  the  puairiiniaifCa 
in  every  case  as  proportionate,  as  mild,  aad 
as  apposite,  as  possible;  never  loaing^ aigbt 
of  the  maxim,  that  erery  lot  or  dl^vc  of 
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puniilimwit  wldch  is  not  neeeanry^  is  a 
violation  of  the  rights  of  msn,  snd  an  of- 
fence oomimtted  by  the  legislator  sgainst 
abcietj. 

C(mmitU^$Drausfht.^AitXVlL  Tie 
code  of  procedure  in  dvil  esses  shall  be  re- 
fimned  without  delay,  so  as  to  render  the 
proceedings  more  simple,  more  ezpeditions, 
•nd  less  orpeasive. 

Art.  XVIIL  The  penal  code  shsU  be  re- 
formed  without  delay,  so  ss  that  punishments 
joay  be  better  proportioned  to  offences ;  taking 
care  that  they  shall  be  mild ;  and  never  losing 
sight  of  the  maxim,  that  every  jnmiekmentf 
wkiek  i$  H0t  meeesearjff  it  a  violatitm  of  the 
rigku  of  wttm^  mui  4m  ofince  eowuutted  iff  the 
iegidatm  agmkm  th€ 


CHAPTER  IL 

Tit.  IL — DisxRiBUTioir  and  Gradation  of 
THs  Courts  of  Justice. 

Nem  Dratufht*  —  Art.  L  In  ev&f  parish 
{or  csnton]  there  shaU  be  a  court  of  justice 
«f  immediate  jurisdiction,  under  the  name  df 
the  nagieh  or  [eaKton"]  eovrtj  composed  of  a 
aipgle  judge ;  saring  such  consolidations  or 
divisions  (^  parishes,  ss  may  be  made  for  this 
purpose,  in  virtue  of  the  powers  hereinafter 
given. 

Art,  IL  In  every  district  there  shall  be  a 
court  of  justice  of  immediate  jurisdiction,  un- 
der the  name  of  the  immediate  dittrict  court, 
cxmiposed,  in  like  manner,  of  a  single  judge. 

Art,  ILL  In  every  department,  or  sub- 
depsrtment,  orMistrict,  there  shall  be  a  court 
of  appeal,  under  the  name  of  the  provincial 
court  of  appeal,  composed,  in  like  manner,  of 
a  single  judge. 

Art.  IV.  At  Paris  there  shall  be  a  court 
of  appeal,  in  the  last  resort,  under  the  name 
of  tiie  meiropoUian,  or  eupreme  court,  oom- 
posed,  in  like  manner,  of  a  single  judge. 

Art.  V.  The  decrees  of  the  metropolitan 
court  of  justice  shaU  be  final,  except  such  on 
account  of  which  censure  shsU  have  been 
past  on  the  judge,  by  a  decree  of  the  National 
Assembly,  in  manner  hereinafter  specified. 

Art  VL  Toeach  of  the  several  daases  of 
courts  above  mentioned,  is  given  authority 
over  all  sorts  of  persons,  and  in  every  sort  of 
cause,  throughout  the  kingdom :  saving  only 
the  difference  between  juibdiction  imme^te 
and  appellate,  and  the  authority  of  certain 
trilnmalt  of  exception,  in  as  fiff  as  the  same 
is  hereby  acknowledged,  and  proviaonally 
confirmed. 

Art.  VIL  These  are,  — L  Courts-martial 
hs  the  land  service :  in  as  fiur  ss  the  powers 
of  such  courts  are  confined  to  the  maintensnce 
of  discipline  among  military  men.. 

Art.  VIIL— 2.  Naval  courts^martial:  in 
as  fitf  as  their  powers  are  confiiied  to  the 


maintenance  of  discipline  among  men  en- 
gaged in  the  naval  department  of  the  public 
service. 

Art  IX. -~d.  Causes  relative  to  matters 
happening  at  see,  on  board  private  vessels^ 
belong  to  the  jurisdiction  of  the  courts  of  any 
territory  where  the  vessel  is  in  harbour ;  viz. 
to  the  immediate  courts,  if  no  regular  judg« 
ment  has  been  passed,  in  virtue  of  any  lawful 
authority,  on  board  the  vessel;  or,  if  there 
has,  then  to  the  courts  of  appetd. 

Art.  X 4.  Courts  ecclesiastical:  in  as 

fiur  as  the  powers  of  such  courts  are  confined 
to  the  maintenance  of  ecclesiastical  discipline 


Art.  XL  —  5.  All  representative  assem* 
blies:  fi>r  the  purpose  of  putting  a  stop  to» 
and  punishing,  offences  committed,  by  mem- 
bers or  others,  in  face  of  the  assembly. 

Art.  XIL  All  courts,  other  than  the  tri- 
bunals of  exception  as  above  specified,  shall 
be  comprised  under  the  comn^on  appellation 
of  orduuay  courts. 

Art.  XIII.  In  every  ordinary  court  but  the 
parish  court,  and  in  every  parish  court  where 
there  is  a  judge  specially  appointed,  as  in  Tit. 
v.  there  shidl  be  a  purtuer'-general,  and  a 
drfender-ffeneral 

Art.  XIV.  Attached  to  the  authority  of 
the  judge,  as  well  as  to  that  of  the  pursuer- 
general  and  defender-general  of  every  ordi- 
nary court,  shall  be  tl^  power  of  appointing 
substitutes,  or  deputiee  ;  via.  one  permanent, 
and  oceaaional  ones  as  occasion  may  require. 

Art  XV.  The  name  of  advocate-general^ 
or  public  advocate,  shaU  be  common  to  pur*- 
suers  and  defenders-general ;  and  the  name  of 
judicial  magistrate  to  judges,  advocate-gene^ 
rals,  and  the  permanent  deputy  of  each. 

Committee's  Draught. — Art.  L  In  ever/ 
canton  tl^ere  shall  be  a  judge  of  the  peace, 
with  good-men-and-true  [prudhommes]  for 
his  assessors. 

Art  IL  In  every  district  there  shall  be  a 
king's  court  imder  the  appellation  of  tiie 
district  court. 

Art.  III.  In  every  department,  one  of  the 
district  courts  shall  bear  the  name,  and  exe- 
cute the  functions,  of  a  department  court. 

Art  ly.  In  such  towns  as  shall  appor  to 
afford  the  most  convenient  situations,  there 
shall  be  established  superior  courts  of  justicei^ 
which  shall  have  for  their  field  of  jurisdic- 
tion, that  of  three  or  four  departments,  ac- 
cording to  local  exigency. 

Art.  v.  Over  the  superior  courts  of  jus- 
tice there  shall  be,  ior  the  whole  kingdom^ 
a  supreme  court  of  revision. 

Art.  VL  The  high  national  court,  which 
shall  have  cognizance  of  impeachments  of 
ministers,  of  crimes  of  high-treason  against 
the  nation,  and  of  crimes  punished  with  for- 
feiture on  the  part  of  courts  of  justice  and 
administrative  bodies,  slvsU  sit,  when  con* 
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voked,  in  the  same  place  witli  the  legiiktures 
JoMpria  des  iSgishoitres]. 

Art.  VII.  Matters  of  police,  matters  of 
trade,  and  causes  relative  to  taxes  and  mat- 
ters of  administration,  shall  be  cognizable  in 
place  and  manner  hereinafter  to  be  explained. 

Observatums,  —  The  principal  differences 
beween  the  Committee's  plan  and  mine,  turn 
upon  the  following  points :  viz. 

1 .  The  number  of  the  judges  put  into  each 
court.  I  put  but  one  into  any :  they,  from 
three  to  ^ghty-eight. 

2.  The  principle  of  demarcation  employed 
for  the  parcelling  out  of  jurisdiction  among 
different  courts.  I  employ  but  one  principle 
throughout,  the  geographical.  They,  after 
pursuing  the  geographical  principle  to  a  cer- 
tain length,  subjoin  a  multitude  of  tribunals 
of  exception,  grounded,  as  it  should  seem, 
iipon  no  fixed  principles. 

3.  The  number  of  degrees  of  appeal.  I 
establish  two,  and  no  more  than  two,  for 
every  sort  of  cause.  They  establish  appeals 
in  a  number  which  it  is  not  easy  to  count : 
different  for  different  causes,  and  greater  in 
several  instances  than  they  seem  to  be  aware. 

4.  The  vesting  or  not  in  the  same  persons 
the  powers  of  a  court  of  appeal,  and  those 
of  a  court  of  immediate  jurisdiction.  I  esta- 
blish this  union  of  fonctions  in  no  instance : 
they  in  several. 

5.  The  nature  of  the  tribunal  standing  on 
the  summit  of  the  scale.  They  give  the  penal 
controul  over  all  other  tribunals  to  a  court 
called  the  High  National  Court,  which  is  to 
be  altogether  independent  of  the  National 
Assembly,  and  is  to  do  a  variety  of  other 
business.  I  give  it  to  the  National  Assembly 
themselves:  not  thinking  it  fit  to  give,  to 
any  other  set  of  men,  a  negative  upon  their 
laws. 

.  6.  The  subjoining*  as  the  committee  does, 
a  species  of  tribunal,  with  an  authority  dif- 
ferent from  that  of  an  ordinary  court  of 
justice,  under  the  name  of  a  reconciliation- 
office.  I  admit  no  such  thing ;  seeing  nothing 
in  a  judge  to  hinder  him  from  recommending 
a  compromise j  where  such  a  recommendation 
is  proper,  nor  any  use  in  necessitating  a  law- 
suit for  the  chance  of  saving  a  hiwsuit,  or 
in  setting  up  a  court  with  power  to  obstruct 
justice,  and  none  to  render  it. 

7.  The  mode  of  filling  the  offices  of  judi- 
cature. My  plan,  which  is  a  new  and  parti- 
cular one,  has  for  its  object  the  union  of  eco- 
nomy on  the  part  of  the  establishment,  with 
responsibility,  intelligence,  experience  and 
that  of  the  most  suitable  kind,  on  the  part 
of  the  judge :  without  prejudice  to  the  free- 
dom of  election  on  the  part  of  the  people. 

8.  The  provision  made  for  promptitude  of 
justice,  as  far  as  depends  upon  the  institution 
of  the  courts.  In  the  committee's  I  shall  have 

t  to  point  out  several  causes  of  retar* 


[Chaf.  It 
several  ezpedicnla  for  a» 


dation;  in  mine, 
celeration. 

9.  The  provision  made  with  regard  to  pub- 
licity. The  committee  make  the  publicity, 
or  non-publicity  of  the  proceedings,  depend 
upon  the  penality  or  non-penality  of  the  cBBse. 
Rejecting  that  distinction,  I  nuke  the  pro- 
ceedings public  in  general ;  reserving  aecresy 
only  for  such  speoal  cases  in  which  I  csn 
show  it  to  be  necessary,  and  in  them  no 
fiurther  than  it  is  necessary. 

Where  the  committee  mean  the  proceed- 
ings should  be  public,  they  give  the  judge; 
for  witnesses  of  his  conduct,  two  men,  leaving 
him  to  take  his  diance  for  more,  where  they 
allow  him  any  more.  I  give  the  obscurest 
judge  a  whole  congregation :  employing  9ev»> 
ral  expedients  for  securing  to  judges  in  more 
conspicuous  situations,  the  benefit  of  a  super- 
intending audience. 

10.  T^e  provision  made  for  seoeiy,  on 
particular  occasions  on  which  secresy  is  noc 
incompatible  with  the  ends  of  justice.  This 
seems  to  be  the  object  aimed  at  by  the  com- 
mittee,  in  their  institution  of  the  haakj  tii- 
bumd.  In  my  plan,  without  prejudice  to  the 
ends  of  publicity,  secresy  is  assured  in  all 
cases  where  anybody  would  wish  for  it,  and 
just  so  fiir  as  they  would  wish  for  it,  and  ne 
fiurther.  The  committee,  though  they  appear 
to  wish  for  it,  have  done  nothing  to  enswe 
it. 

U.  The  provision  made  fin*  assistance  to. 
be  given  to  the  poor,  to  enable  tiiem  to  ob- 
tain justice.  The  committee  estaUiah  a  aort 
of  court,  or  office,  on  purpose,  consisting  of 
members  distinct  from  the  courts  of  jnstiee. 
I  institute  for  the  same  purpoae  a  ponner- 
general  and  defender-general,  with  tins  and 
other  fonctions,  in  the  place  of  the  conmBt- 
tee's  king's  attorney,  or  attomey-gencraL 

12.  The  use  made  of  the  institotion  of 
juries.  The  committee,  in  compliuiee  with 
a  genera]  and  not  ungrounded  prejudice,  msike 
it  a  fondamental  artide  of  the  constitotiaiL 
I  give  it  to  those  who  choose  to  haYo  it,  m 
cases  in  which  they  choose  to  have  it, 
not  unless  they  insist  upon  having  it :  ~ 
upon  it  as  an  institution,  admirable  in  I 
rous  times,  not  fit  for  enlightened  timea;,  lae- 
cessary  as  matters  stand  in  England,  of  nae 
against  particular  misdiiefr,  but  those  hafsfdy 
no  longer  possible  in  France.  The  groandi 
of  tins  opinion  will  be  amply  set  Ibrtli  in  a 
dissertation  on  purpose. 

The  questions  concerning  the  nonber  of 
the  judges  to  be  put  into  a  court,  -the  prin- 
ciple of  demarcation  to  be  pursued  in  tka 
multiplication  of  courts,  and  the  number  of 
degrees  to  be  permitted  in  the  bnsineaB  ef 
appeal,  being  topics  that  mn  throng  ^e 
whole  plan,  must  meet  with  some  degree  ef 
consideration  under  the  present  title.  Tbe 
remaining  ones  may  wait  for.the  aeraiml  tatiea 
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by  which  they  will  be  respectively  brought 
to  view. 

I.  O/Numhers  in  Judicature Single  Judges 

preferable  to  many. 

.  The  question  ai  to  the  number  of  judges 
mctiDg  together  in  the  same  court,  seemed  of 
such  importance  as  to  require  a  discussion 
too  long  to  appear  in  form  of  a  note.  I  have 
accordingly  dismissed  the  full  consideration 
ctf  it  to  a  separate  essay.  The  result  is, 
that  (under  the  auspices  of  publicity)  one 
judge  is  beyond  all  comparison  preferable  in 
every  instance  to  any  greater  number.  That 
this  will  be  found  to  be  the  case,  whether 
the  question  be  considered  with  regard  to  the 
"properties  to  be  wished  for  on  the  part  of  an 
estoft^wikmeiU  for  the  administration  of  jus- 
tice— which  are,  rectitude  ofdedaon,  promp- 
titudej  and  ckeapnesa:  or  the  quaUtiee  that 
in  that  view  are  to  be  wished  for  on  the  part 
of  a  judge  —  which,  as  £v  as  they  are  con- 
cerned in  the  present  question,  are  probity, 
exertion,  and  intelligence.  That  probity  on 
the  part  of  a  judge  is,  to  every  practical  pur- 
pose, to  be  considered  as  exactly  proportioned 
to  the  strictness  of  his  dependence  on  public 
opinion,  meaning  the  general  tenor  of  it.  That 
a  single  judge  finds  nobody  on  whom  he  can 
Mftoffthe  odium  of  an  unjust  decree — no- 
body to  ^re  with  him  the  weight  of  that 
odium — none  to  help,  svpporf  him  under  the 
apprehension  of  it,  by  the  encouragement  of 
their  countenance.  That  a  single  judge  has 
it  not  in  his  power  to  give,  without  com- 
mittiflg  himself,  the  value  of  half  a  vote  to 
an  indefensible  cause,  by  purposed  non^tten- 
tUatee.  That  the  reputation  of  a  single  judge 
stands  upon  its  own  bottom :  and  that  he 
finds  nobody  to  help  him,  as  numbers  help 
oae  another,  to  raise  a  tekiam  in  the  public, 
and  draw  after  them  the  suffrages  of  ^e  un- 
reflecting part  of  it,  in  spite  of  evidence,  by 
the  mere  force  of  prejudiee.  That  a  judge, 
by  being  single,  ex^rto  himself  the  more  from 
his  secdng  no  resomrce  but  in  his  own  powers. 
That  in  a  single  judge  most  intelligence  is 
^elv  to  be  found,  in  as  far  as  intelligence  is 
the  fruit  of  exertion.  That  the  advantages 
obtainable  from  a  plurality  of  heads  indepen- 
dent of  exertion,  are  wanted  only  in  t^  small 
proportion  of  the  whole  number  of  eases :  and 
may  be  had,  in  proportion  as  they  are  wanted, 
by  the  help  of  advocates  and  courts  of  appeal, 
'without  putting  more  judges  than  one  into 
the  same  court.  That  it  is  only  under  a  single 
judge  that  the  quality  of  promptitude  can  be 
pushed  to  per£e<^on.  That  a  single  judge  has 
•but  one  opinion,  and  one  set  of  reasons,  to 
^ve:  that  he  has  nobody's  opinion  to  wait 
for :  nobody  to  debate  with,  to  gain.over,  or 
to  quarrel  with:  nobody  but  himself  to  put 
unnecessary  questions,  suggest  unnecessary 
'Steps,  and  necessitate  useless  a4joumments : 
•aU  which  causes  of  delajf  are  so  many  causes 


of  expeme :  nor,  what  to  the  committee  seems 
to  be  so  much  the  object  of  apprehension, 
anybody  to  form  a  party  with,  and  rise  up 
in  opposition  to  the  audiority  of  the  Ugis* 
lature.  That  the  addition  of  colleagues  in 
judicature  is  productive  of  the  severd  in- 
conveniences alluded  to,  in  a  degree  exactly 
proportioned  to  their  multitude.  That  all  the 
advantages  that  can  be  expected  from  a.muU 
tiplidty  of  judges  may  be  insured,  in  a  much 
greater  degree,  by  a  numerous  auditory,  with 
the  addition  of  IJie  whole  world  for  readers, 
as  to  everything  in  the  conduct  of  a  judge, 
that  anybody  thinks  worth  their  notice :  and 
that  any  advantage,  that  can  ever  have  re- 
sulted by  accident  from  such  multiplication, 
can  be  imputed  to  nothing  but  the  chance  it 
affords  of  an  occasional  glimmering  of  pub- 
licity. That  what  constitutes  arbitrary  power 
in  judicature,  is  not  the  unity  of  the  judge, 
but  his  exemption  from  the  controul  of  a  su- 
perior, from  the  obligation  of  assigning  rea- 
sons for  his  acts,  and  from  the  superintending 
scrutiny  of  the  public  eye.  That  the  reproach, 
of  arbitrary  power  belongs,  on  all  the  accounts 
we  have  seen,  to  the  authority  of  fiumyjudges^ 
especially  large  bodies  of  judges,  in  contra[dis- 
tinction  to  that  of  one :  and  that  the  circum- 
stances which  render  plurality  indispensable  in 
sovereign  legislature  do  not  apply  to  judica- 
ture. That  in  Great  Britain  this  reasoning  has 
received  the  friUest  confirmation  imaginable 
from  experience :  that  the  probity  of  the  courts 
of  justice  there  runs  uniformly,  in  a  ratio 
compounded  of  the  direct  proportion  of  the 
publicity  of  the  conduct  of  the  judges,  and  the 
inverse  proportion  of  their  numbers.  That 
imagination  cannot  conceive,  nor  heart  desire, 
greater  integrity  than  has  been  uniformly  dis- 
played for  ages,  by  courts  composed  of  single 
judges,  without  juries,  under  the  auspices  of 
publicity,  though  in  a  st^tj^  of  dependence  on 
the  crown :  while  courts  composed  of  large 
multitudes  of  judges,  and  those  occupying  the 
highest  ranks  of  life,  have,  either  virtually 
or  formally,  abdicated  their  authority,  on  the 
avowed  ground  of  their  profligacy  or  inapti- 
tude. 

If  these  principles  be  just,  the  saving  they 
will  produce  in  the  expense  of  the  establish- 
ment is  prodigious.  In  the  expenses  attend- 
ing the  collection  of  taxes,  in  the  terms  of 
loans,  in  the  adjustment  of  most  other  plans 
of  economy  in  finance,  a  saving  of  9  few  units 
per  cent,  is  thought  a  great  matter:  here  it 
runs  in  hundreds  per  cent.,  and  the  least  saving 
is  a  hundred. 

A  question  the  committee  do  not  appear  to 
have  taken  into  consideration  is,  whether  the 
number  of  judges  allptted  to  each  court  are 
on  every  occasion  to  sit  together^  taking  every 
one  of  them  cognizance  of  each  cause  in  every 
stage  of  the  proceedings ;  or  whether  on  any 
and  what  occasions  they  are  to  divide  them- 
selves, oQe  part  sitting  upon  one  cause,  wi 
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anotlier  part  sitting  upon  another  cause,  at 
the  same  time. 

For  this  question  my  plan  affords  no  room. 
On  the  plan  of  the  committee^  it  is  of  the 
highest  importance. 

L  First,  Suppose  the  judges  never  to  se- 
parate. In  this  case,  what  if  one  set  of  judges 
to  a  territory,  to  a  district,  to  a  department, 
to  a  ntper-department^  should  not  be  sufficient 
for  the  business?  What  follows?  Either  a 
proportionable  part  of  the  causes  must  go 
without  justice,  or  more  such  courts  than  one 
must  be  established  in  every  such  territory. 
My  notion  is,  that  there  will  scarcely  be  any 
one  such  territory  in  which  the  single  court 
allotted  to  it  will  suffice :  and  that,  on  the 
contrary,  several  will  be  found,  in  which  a 
considerable  number  of  such  courts  will  be 
found  necessary.  If  so,  this  profuse  mul- 
tiplication of  judges,  and  the  profusion  of 
expense  which  is  the  consequence,  must  be 
multiplied  in  proportion ;  and  the  multipli- 
cation will  increase  in  proportion  with  the 
fiuslity  of  the  terms  upon  which  the  people 
obtain  justice ;  that  is,  with  the  goodness  of 
the  plan — ^with  the  degree  of  its  subserviency 
io  its  end  in  other  respects. 

In  point  of  power  ot  dispatch,  it  must  not 
1>e  supposed  that  ty^^  or  ten,  or  twenty,  or 
six-and-thirty  judges,  will  be  equal  to  one ; 
they  will  be  much  less  than  one,  and  less  in 
proportion  to  their  multitude.  The  reasons 
of  this  have  been  already  intimated,  and  are 
more  fully  stated  in  the  paper  alluded  to. 
Where  I  should  want  three  or  four  courts  of 
concurrent  jurisdiction  in  the  same  territory, 
the  committee,  for  the  same  quantity  of  bu- 
siness, might  want  four  or  ^ye, 

1£  the  judges  were  not  to  sit  constantly  all 
together,  but  were  upon  occasion  to  distribute 
themselves,  then — 

I.  In  proportion  as  the  distribution  took 
place,  the  principle  of  the  committee  would 
be  departed  fix>m ;  and  whatever  advantages 
are  expected  from  the  multiplicity  of  judges 
would  be  given  up. 

The  distribution,  if  any,  would  be,  I  sup- 
pose, for  the  purpose  of  dispajyhing  different 
causes  at  the  same  time.  It  is  not  very  na- 
tural, though  in  many  instances  it  would  be 
possible,  that  it  should  take  place,  for  the 
sake  of  dispatching  at  the  same  time  several 
points  relative  to  tiie  same  cause.  IHnntB  in 
a  cause  present  themselves  generally  at  suc- 
cessive periods,  according  to  the  stage  to 
which  it  has  advanced.  It  is  possible,  indeed, 
for  one  judge  to  be  examining  one  witness; 
another,  another ;  while  a  th&d  judge  is  oc- 
cupied in  hearing  a  debate  on  some  question 
of  law.  But  this  is  not  the  ususl  course,  nor 
in  general  would  it  be  a  very  eligible  one. 

In  France,  the  custom  has  been  hitherto, 
if  I  understand  right,  for  one  judge,  in  a  court 
consisting  of  perhaps  twenty  juq^es,  to  take 
to  himself,  under  the  name  of  judge-reporter. 


the  examination  of  all  the  witnesses :  while 
the  decision,  whether  upon  the  eondusioaa 
to  be  drawn  from  the  evidence,  or  upon  the 
questions  of  law,  is  given  afterwards  by  the 
whole  body.  According  to  my  notioiia,  if 
there  were  any  use  for  more  judges  i' 
it  would  be  much  rather  for  the  exa 
of  witnesses,  than  for  deciding  on  the  <_ 
tion  of  law,  or  upon  the  whole  body  ofevi- 
dence,  as  funushed  in  writing  by  other  hands : 
but  of  this  elsewhere.  Be  ttet  as  it  raaj,  i£, 
while  one  judge  is  occupied  in  coUeedi^  the 
evidence,  the  other  nineteen  are  to  st^  at 
home,  and  do  nothing,  nothing  is  gained  by 
the  separation.  Nineteen  judges  oat  of  twenty 
are  kept  idle,  without  any  reason :  the  advan- 
tages, real  or  imaginary,  of  a  multiplicity  of 
hesds,  are  sacrificed :  and  nothing  |  ' 
dispatdi,  except  what  depends  u^ 
hitherto-mdieeded  advantage,  in  this  i 
of  one  over  a  multitude. 

If  this  matter  is  to  be  left  at  large,  as  I 
believe  it  is,  more  or  less,  in  Franca  as  wcil 
as  elsewhere,  then  comes  in  a  world  of  c 
plication :  regulations  deciding  what  i 
of  judges  shall  be  necessary  in  one  case,  ^ 
sufficient  in  another :  adjournments  for  want 
of  the  sufficient  number :  debates  on  the  qnea* 
tion  whether  a  case  belongs  to  one  or  another 
of  these  heads.  This  is  one  oat  of  the  thon* 
sand  ways  in  which  trouble  and  eTpenae  are 
spun  out  of  nothing,  to  no  porpoaa. 

If  it  be  impossible  to  know  beforehand,  with 
any  tolerable  exactness,  what  the  quantity  of 
business  will  be  in  any  judicial  territory,  and 
what  number  of  courts  it  will  requife  to  go 
through  with  it,  the  fixing  beforehand  a  pre- 
cise number  of  coorta  for  any  sack  territory 
must  be  improper :  if  not  enough,  the  umim> 
quenoe  is  a  fulore  of  jostioe ;  if  nme  thm 
enough,  an  unnecessary  expense.  Tina  nmn 
be  particularly  apt  to  be  the  case  under  a  aew 
system,  so  different  fivm  everything  that  haa 
gone  before  it.  It  is  on  these  considtratiens 
that  I  have- rendered  the  number  of  jodgea, 
ihut  is,  of  courts  of  ooncorrent  juriadictien  in 
each  territory,  so  far  looae  as  to  be  able  to 
be  suited  with  tolerable  exaetaeas  to  the  ex- 
perienced demand:  viz.  by  the  powers  given 
to  each  judge  to  appoint  deputies  wiUMmt 
salary,  and  the  powers  given  to  the  loeal  ie» 
presentotlve  bodies  to  sidd  courts,  oompoaed 
of  single  judges  with  salaries,  as  will  be  seen 
under  the  next  title :  avoiding  every  expense 
on  this  account,  of  the  necessity  of  whidi 
there  can  be  any  doubt 

This  sort  of  pliancy,  so  nectmujtomwtry 
new  estaUishment,  nothing  hot  the  ayatcM 
of  unity  in  judieatare,  and  the  extreaae  siai- 
plidty  that  characteriass  it»  oaold  have  ren- 
dered practicable. 

The  confidence  which  the  commttee  have 
in  numbers  is  extreme.  No  eonnideration  bat 
that  of  the  expense  seems  to  set  them  any 
limit  on  this  side :  of  coarse,  the  oiora  im- 
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portaBit  the  bnimeis  of  the  court,  the  more 
judges  they  put  into  it.  In  their  lowest  order 
of  courts,  as  there  are  to  he  so  many  of  them, 
(ahout  four  thousand)  they  put  hut  one  judge, 
who  surely  must  he  paid  as  such,  though  no- 
thing  is  said  ahout  itl^uhtless,  because  they 
could  afford  no  more ;  but  to  him  they  add  two 
other  poor  men,  under  the  name  of  assessors, 
who  are  to  appear  to  cost  nothing,  because 
the  expense  is  to  be  thrown  upon  themselTea. 
hi  the  order  of  courts  next  above,  in  the  dis- 
trict courts,  they  put  five.  In  the  courts  called 
Reconciliation  ofllces,  one  to  each  district, 
which  are  to  keep  men  from  going  to  the  dis- 
trict courts,  they  put  six,  of  whom  three  are 
to  appear  to  cost  nothing :  the  other  three, 
being  lawyers,  are  to  be  paid :  in  the  depart- 
ment courts,  ten :  in  the  courts  called  Supe- 
rior, twenty:  in  the  court  called  Supreme, 
thirty-six :  in  the  High  National  Court,  which 
is  still  higher  than  the  supreme,  eighty-eight, 
out  of  whom  eighty-three  are  to  have  the 
name  of  juron,  with  scarce  anything  but  the 

What  should  have  occasioned  this  predilec- 
tion for  crowds,  I  am  under  some  difficulty  to 
determine. 

lit.  It  cannot  have  been  ezperienee  of  advan^ 
tage:  the  testimony  of  experience  can  hardly 
have  been  so  opposite,  surely,  in  France,  to 
what  it  has  been  in  Great  Britain. 

2dfy,  Was  it  mathematical  reasoning? 
Perhaps  so,  in  some  degree.  I  have  by  me 
»  large  quarto  of  mathematics,  written  by  a 
mathematiciMi  and  politician  of  deserved 
eminence,  in  which  the  utility  of  numbers, 
as  a  security  for  good  judicature,  is  assumed 
The  condusLons  of  aBathematicians,  though 
always  mathematically  just,  are  not  unfre- 
quently  physically  fiilse :  that  is,  they  would 
he  true  if  things  were  not  as  they  are.  Some 
necessary  element  is  omitted  to  be  taken  in- 
to the  account:  and  thus  the  only  effect  of 
the  operation  is  to  mislead.  Of  the  elements 
which  I  have  ventured  to  suggest  as  proper 
to  be  taken  into  the  account  here,  unfortu- 
nately there  is  not  one  that  has  been  taken 
into  the  account  I  speak  o£ 

3^,  Was  it  the  mere  force  of  habit?  Pro- 
bably so,  in  no  inconsiderable  degree:  the 
habit  of  seeing  numbers  put  to  the  same 
business,  and  &e  greater  numbers  commonly 
to  the  more  important  business.  But  of  this 
multitudinous  establishment  of  judges,  what 
-was  the  final  cause?  Was  it  the  advancement 
of  justice  ?  was  it  that  they  who  raised  it, 
thought  that  justice  would  he  the  better  for 
it,  or  cared  whether  it  would  be  or  no?  No: 
but  because  the  king  wanted  money,  and  this 
was  found  a  way  of  getting  it :  the  more 
judges,  the  more  offi^ ;  t£e  more  ofllces, 
the  more  numey. 

In  the  decision  of  this  question,  one  thing 
ought  not  to  be  forgotten.    Simplicity  and 


frugality  being  on  the  side  of  unity,  the  onus 
probandi  lies  altogether  on  the  other  side. 
It  is  for  those  who  contend  for  the  compli- 
cated and  expensive  establishment,  to  show 
that  it  possesses  advantages,  and  those  so 
considenble,  as  to  outweigh  the  indisputable 
and  enormous  inconveniences  of  complication, 
and  multiplication  instead  of  addition,  of  ex« 
pense. 

Even  although  upon  no  other  grounds,  the 
decision  were  unfitvourable  to  tibe  principle 
of  unity  in  judicature,  still,  if  it  were  not 
very  dear  and  peremptory,  the  prodigious  ad- 
vantage, in  point  of  economy,  might  entitle 
it  at  least  to  a  temporaty  trial.  Should  the 
system  of  simplidty  tail  upon  the  trial,  no- 
thing would  be  easier  than  to  go  on  to  a  more 
complicated  one,  and  add  complication  in  pro- 
portion as  complication  were  adjudged  neces* 
sary.  Begin  with  a  complicated  one,  it  is  not 
so  easy  to  &11  back  into  the  line  of  simplidty. 
At  the  first  outset  you  may  give  your  scale 
of  expense  whatever  degree  of  contraction 
you  think  proper,  without  hardship  to  any 
one :  but  a  sttle  of  expense  once  enlarged 
cannot  be  contracted  without  real  harddiip 
and  mudi  difficulty.  Befi>re  any  one  is  named 
judge,  say  there  shall  be  one  judge  only,  in- 
stead of  six-and-durty,  and  you  hurt  nobody. 
But  suppose  six-and-thirty  chosen,  are  you 
then  at  liberty  to  strike  off  five  and  thirty  of 
them  ?  Not  justiy,  without  continuing  them 
their  salaries:  and  even  then,  loss  of  dignity 
and  power  is  a  hardship,  for  which  you  have 
afforded  them  no  compensation. 

View  the  establishment  as  a  subject  of 
economy :  so  long  as  frugality  presents  but  a 
tolerable  chance  of  answering  the  purpose, 
who,  in  an  overburthened  nation,  would  give 
the  first  trial  to  profusion  ?  Consider  it  in  the 
light  of  a  means  directed  to  an  end:  better 
pay  the  price  of  the  complicated  establishment 
for  the  simple  one,  than  that  of  the  simple 
one  for  the  complicated  one. 

I  could  suggest  temperaments  and  compro- 
mises—unity below,  multiplidty  above,  where^ 
fewer  tribunals  bdng  wanted,  it  vroiild  oost 
less ;  because  purity  above  insures  purity  be- 
low; and  the  certain  disappointment  of  all 
projects  of  injustice  is  a  sure  preventative  of 
all  such  projects.  Numbers  tiie  last  resort, 
to  those  who  choose  to  bear  the  expense:  as 
in  England  you  may  for  a  guinea  a-head  have 
a  special  jury,  if  you  choose  not  to  trust  to  a 
common  one.  But  why  look  oat  for  tempera- 
ments, to  spoil  simplidty  and  substitute  me- 
diocrity to  excellence?  Reason,  supported  by 
experience  on  one  side :  preposseasion  derived 
from  mere  habit  on  the  other — can  the  most 
enlightened  of  nations  hesitate  ? 

The  strength  of  the  aigument  against  single 
judges  and  summary  justice  lies  in  an  epigram 
of  Montesquieu's.  Single  jud^  are  bashaws : 
summary  justice  is  Turkish  justice.    **  The 
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baflhaw  sees  how  the  matter  stands  at  the  first 
word,  orders  both  parties  a  good  drubbing, 
and  there's  an  end  of  it."  The  situations  are 
not  altogether  paralleL  In  Turkey,  no  written 
law;  for  among  the  thousand  and  so  many 
fMiges  of  the  Koran,  there  are  scarce  ten  about 
law ;  and  they  might  as  well  have  been  about 
anytliing  else.  In  Turkey,  no  public,  no  press, 
no  newspapers,  no  National  Assembly,  no 
munidpal  or  adminiatrative  bodies,  no  popular 
elections.  In  Turkish  justice,  no  minutes  of 
proceedings,  no  appeals,  no  means  of  escaping 
from  the  jurisdiction  of  an  CKoeptionable  judge, 
into  that  of  an  unexceptionable  one :  an  es- 
cape which  the  committee's  plan  hopes  in  vain 
to  effect  at  the  expense  of  a  lawsuit  on  pur- 
pose, to  be  carried  on  in  the  metropolis ;  and 
whidi  mine  insures  without  expense,  delay, 
or  difficulty. 

Thus  much  for  the  advantages  of  simpli- 
city, in  relation  to  the  number  of  judges  to  be 
put  into  a  court.  We  shall  find  them  equally 
indubitable,  and  littie  less  considerable,  in 
relation  to  the  multitude  of  sorts  of  courts 
to  be  put  into  the  establishment.  I  mean 
the  adoption  of  the  geographical  principle  of 
demarcation  to  the  exclusion  of  every  other, 
striking  off  without  mercy  all  manner  of  tri- 
bunals of  exception,  as  well  those  whidi  the 
oommittee  create,  as  those  which  they  destroy: 
two  or  three  indispensable  ones  excepted, 
which,  as  presenting  themselves  to  everybody, 
they  have  not  thought  it  worth  their  while 
to  notice* 


CHAPTER  IIL 
Title  IT.  continued.  —  On  the  Mode  op 

PABCSLLIN6  OUT  JUBIBDICTIOK. 

In  an  extensive  country,  such  as  France  and 
England,  more  tribunals  than  one  are  neces- 
sary. 

Two  causes  concur  in  the  production  of 
this  necessity :  1 .  The  time  whidi  the  business 
must  take  up  on  the  part  of  the  judge ;  2.  The 
time  and  expense  which  it  must  cost  the  suitor 
to  go  in  quest  of  justice. 

A  necessity  of  this  kind  may  result  fitim 
the  first  of  these  causes,  where  it  would  not 
from  the  other.  Population  may  require  more 
tribunals  than  one,  where  mere  local  distance 
would  not.  In  a  town  like  Paris,  it  is  not 
conceivable  that  the  time  of  one  tribunal 
should  be  suffident  for  all  the  business :  but 
if  it  were,  it  could  scarcely  be  worth  while, 
on  the  mere  account  of  local  distance,  to  set 
up  two.  In  the  largest  dty,  were  the  situa- 
tion of  the  seat  of  justice  at  all  centrical,  no 
inhabitant  could  have  more  than  two  or  three 
miles  to  go  to  it.  The  consumption  of  time 
would  be  little  worth  noticing,  and  the  ex- 
pense still  less. 

The  consideration  of  local  distance,  in- 


duding  that  of  the  time  and  expense  of  tn- 
vdling,  tends  on  two  accounts  to  nerfsaitate 
the  multiplication  of  tribunals:  on  tlie  score 
of  econoniy,  and  on  thMtoi  pron^ftUude.  Ex- 
pense attending  the  pursuit  of  justice  has  the 
effect  of  a  denial  of  justice  to  all  who  have 
not  wherewithal  to  defiray  the  expense :  and 
consumption  of  time,  to  him  wtio  Uvea  by  the 
sale  of  his  time,  is  equivalent  to  eKpense. 
Distance  in  point  of  place,  making  a  proper- 
tionable  distance  in  point  of  time,  is  produc- 
tive of  a  fidlure  of  justice,  in  all  instances  in 
which,  the  business  of  j  ustioe  if  not  done  with* 
in  a  certain  time  cannot  be  done  at  all,  and 
it  is  not  done  within  that  time :  as  if  n  fugi- 
tive thief  were  to  be  apprehended  no  other- 
wise  than  under  a  warrant  from  the  jodge, 
upon  the  application  made  by  the  party  rob- 
bed,  and  the  party's  residence  were  fifty  miles 
fit>m  that  of  the  judge's. 

On  both  these  accounts,  if  the  oonaidera. 
tion  of  local  distance  requires  anywhere  the 
mukipUcation  of  tribunals,  it  is  by  requiiioig 
their  distribution.  There  must  in  the  whole 
be  several  tribunab,  that  everywhere  within 
a  moderate  distance  of  the  remotest  suitor, 
there  may  be  one. 

The  advantage  to  be  gained  by  the  insti- 
tution of  several  tribunals  at  a  distance  from 
one  another,  could  not  be  insured  in  every 
instance,  unless  a  boundary  line  of  some  sort 
or  other  were  drawn  between  them  some- 
where, distinguishing  the  spots  over  which 
their  jurisdiction  should  respectively  extend. 
In  vain  would  you  give  a  man  a  tribunal  dose 
to  his  own  house,  if,  at  the  pleasoie  of  an 
adversary  who  waited  for  nothing  hut  an 
opportunity  of  distressing  him,  he  were  liable 
to  be  dragged  away  before  a  tribunal  at  the 
fiffther  end  of  the  country. 

The  pnrdy  load  ground  of  multiptieation 
may  exist,  too,  without  the  temporaL  Few 
or  many,  distant  from,  or  contiguous  to  eadi 
other — all  the  inhabitants  of  a  country  muss 
have  access  to,  all  must  be  accessihie  to — jus- 
tice.  Few  or  many,  every  one  of  them,  every 
two  of  them,  at  least,  must  have  within  a 
certain  distance  of  them  a  judge.  For  want 
of  justice,  any  man  may  at  an^  time  lose  his 
all:  not  to  mention  life  and  liberty.  But  a 
very  smsll  portion  of  that  aU  wiU  be  as  much 
as  Ms  share  of  tiie  sum  requisite  for  the  main- 
tenanee  of  a  judge  can  possibly  aoMMmt  to, 
in  any  place  inhabited  and  worth  inhabiting. 
Though  the  quantity  of  business  arising  with- 
in a  given  territory  took  not  up  an  hal^  or 
even  a  quarter  of  the  time  of  the  judge,  yet 
if  the  territory  is  so  extensive,  that  any  perw 
sons  living  beyond  the  drde  that  bounds  it 
would  find  themselves  beyond  that  greatest 
admissible  distance,  the  territory  of  that  judge 
ought  not  therefore  to  be  enlarged,  moA  Ina 
an^  other  territory  tacked  on  it.  In  a  very 
thmly  peopled  country,  such  as  is  the  r 
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empire  in  most  p«rte  of  it,  more  judges  may 
therefore  be  neceflsary  in  such  parts,  than  fuU 
employment  for  is  likely  to  arise. 

The  causes  which  contribute  to  render  the 
local  ground  of  multiplication  a  proper  one, 
serve  to  fix  the  mark  up  to  which  the  multi- 
plication of  tribunals  (and  consequently  the 
division  of  territory  for  this  purpose)  ought, 
tod  beyond  which  it  ought  not,  to  be  pushed. 

The  inconveniences  that  may  result  from 
occasional  £ulure  of  justice,  by  reason  of  want 
of  promptitude,  wiH,  it  is  true,  scarce  come 
under  calculation.  Those  resulting  from  the 
constant  denial  of  justice  are  easily  determi- 
nable :  and  on  this  ground  it  may  be  laid  down 
as  a  rule,  that  the  area  of  a  judicial  territory 
ought  always  to  undergo  a  further  division, 
if  the  value  of  the  time  that  would  be  saved 
on  the  part  of  all  the  suitors  by  such  further 
division  would  be  greater  than  what  it  must 
cost  to  save  it — which  is  the  value  of  the  whole 
time  of  an  additional  judge,  added  to  that  of 
the  subordinate  oflSeers,  whose  services  form 
a  necessary  appendage  to  the  judicial  office. 

If  any  consideration  could  set  limits  to  the 
multiplication  of  tribunals  on  this  ground,  it 
would  be  that  of  publicity.  Publicity  has 
been  shown  to  be  the  sure  and  only  effectual 
pledge  of  probity  and  all  other  qualities  re* 
quisite  on  the  part  of  the  judge.  Its  efficacy 
in  this  respect  wiH  be  proportioned  partly  to 
the  number  of  the  individuals  of  whom  the 
public  oonasts,  but  still  more  to  the  measure 
of  intelligence  to  be  found  among  them.  On 
this  account,  for  the  sake  of  getting  a  good 
pubHc,  it  may  be  worth  while  to  send  the 
suitor  to  a  gretLtet  distance  than  he  need  have 
to  go  otherwise.  On  the  mere  account  of 
economy,  it  might  be  worth  while  to  cut  down 
every  section  of  territory,  such  as  the  commit- 
tee's districts,  into  six  or  eight  sub-sections, 
such  as  their  cantons :  yet  in  this  or  that  can- 
ton, there  may  be  so  indifferent  a  public,  and 
in  the  chief  town  of  the  district  so  good  a  one, 
that  in  many  cases  it  may  be  worth  while  to 
waive  the  advantages  of  nearer  justice  for  the 
iake  of  those  of  better  justice. 

But  of  this  consideration  alone,  what  is  the 
tesult  ?  Not  to  set  limits  in  any  respect  to  the 
multiplication  and  distribution  of  tribunals : 
but  only  to  suggest  the  expediency  of  per- 
mitting recourse  to  a  more  remote  tribunal 
in  preference  to  a  nearer  one. 

An  obvious  expedient  for  reconciling  the 
opposite  demands  thus  made  by  vicinity  and 
publicity,  is  that  of  appeal:  when  the  near 
justice  is  found  not  to  be  ffood^  let  a  man  go 
£irther  and  have  better.  Hence  the  use  of 
an  appeal  from  a  canton  court  to  a  district 
court. 

But  double  litigation  is  double  expense  and 
trouble.  If  the  second  litigation  can  be  saved, 
in  any  instance,  without  any  extraordinary 
expense,  so  much  thebetter.     If  the  time  re- 


quired by  the  quantity  of  business  is  suflicient 
to  find  emplojnnent  for  a  district  court  of  im- 
mediate  jufisdiction,  in  addition  to  the  canton 
courts  within  that  district,  the  interests  of 
vicinity  and  publicity  may  thus  be  reconciled 
in  the  first  instance.  Where,  in  the  opinion 
of  either  party,  the  superior  chance  of  good 
justice  is  worth  paying  for,  by  the  trouble  of 
going  to  an  immediate  court,  seated  in  the 
capital  town  of  a  district,  instead  of  a  nearer 
canton  court,  he  may  have  it.  Under  such 
an  arrangement,  causes  which  have  anything 
particular  in  them,  either  in  the  way  of  diffi^^ 
culty  or  of  importance,  will  naturally  find 
their  way  to  the  district  court :  while  the  or* 
dinary  run  of  causes  will  suy,  at  .least  in  the 
first  instance,  in  the  cantons.  And  in  this  way 
nature  ytjUi  effect,  in  the  most  perfect  man* 
ner,  and  without  any  inconvenience,  a  sepa- 
ration whidi  art  ana  positive  law  could  not, 
as  we  shall  see,  execute,  but  in  a  very  im- 
perfect manner,  nor  attempt  without  very  sig- 
nal inconvenience.  On  this  consideration  is 
grounded  in  part  my  establishment  of  imme- 
diate district  courts,  and  the  intercommunity 
of  jurisdiction  between  every  such  court  and 
the  several  parish  or  canton  courts  within  the 
district,  as  according  to  Titles  V.  and  VI. 

Under  the  restriction  thus  set  by  these  two 
considerations  of  eoonomy,  it  is  evident  that 
the  multiplication  of  courts  upon  this  ground 
cannot  be  carried  too  for,  nor  consequently 
the  extent  of  each  jurisdiction  confined  within 
too  narrow  bounds.  A  thing  much  to  be 
wished  is,  that  no  court  of  immediate  juris- 
diction should  have  an  area  so  extensive,  but 
that  an  inhabitant  situated  at  the  remotest 
point  of  it  from  the  seat  of  justice  might  tra- 
vel thither,  do  his  business  there,  and  return 
in  the  course  of  the  day,  without  sleeping 
elsewhere  than  at  his  own  home.  Travelling 
early  and  late,  this,  it  is  presumed,  he  may  do, 
if  the  distance  is  not  greater  than  ten  or  twelve 
miles.  This  measure,  not  only  the  cantons, 
but  even  the  districts,  if  the  seats  of  justice 
in  them  are  set  down  centrically,  will,  I  hope, 
be  found  in  general  not  to  exceed.  To  a  man 
who  can  afford  no  other  means  of  conveyance 
than  what  nature  furnishes,  ten  or  twelve 
miles  very  early  in  the  morning,  and  the  same 
journey  late  in  the  evening,  would  be  no  in- 
tolerable hardship.  A  man  who  has  more 
easy  means  of  conveyance  at  command,  has, 
at  the  same  time,  less  need  to  regard  the 
expense  of  a  night's  lodgiqg  from  home,  and 
less  occasion  to  incur  it.  But  the  persons 
not  thus  fevoured  by  fortune  are  those  whose 
interest  ought  to  set  the  law ;  for  of  such  is 
the  bulk  of  the  people  made. 

I  speak  of  immediate  courts :  for  as  to  courts 
of  appeal,  as  in  general  they  ought  not  in  their 
judgments  to  take  into  consideration  any 
other  materials  than  what  were  possessed  by 
the  court  below,  and  as  it  will  not  in  any 
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etse  be  neeemffy  that  they  tlioiild  engage  in 
any  examination  of  peraonal  evidence  them- 
aelves,  the  necessity  of  personal  attendance  of 
parties  does  not  extend  to  them.  But  of  this 
onder  the  heads  of  appeals.  What  if  a  district 
should  be  fomid  anywhere,  whose  funds  were 
insufficient  to  the  defraying  of  this  necessary 
expense  ?  The  aid  of  more  opulent  districts 
must  be  called  in.  Where  there  is  no  justice 
there  should  be  no  inhabitants.  And  that 
there  should  be  justice  in  every  territory  is 
scarcely  more  the  interest  of  the  inhabitants 
fji  that  territory  than  of  all  its  neighbours. 

Expenses,  of  which  all  parts  of  the  king- 
dom hare  the  benefit,  should  be  defrayed 
by  aU.  It  is  not  therefore  merely  where  a 
district  is  unable,  but  where  it  is  less  able 
than  others,  that  it  has  a  claim  upon  others 
for  relief.  Thus  far,  then,  extends  that  least 
admissible  number  of  local  judicatures,  to  the 
expense  of  which  the  whole  wealth  and  popu- 
lation of  the  kingdom  should  equally  contri- 
bute. In  a  territory  of  which  the  population 
requires  a  further  division  of  territory  and  an 
additional  supply  of  tribunals,  the  same  cause 
that  creates  the  demand  will  afford  t^  means 
of  satisfying  it.  The  more  people  there  ate 
-who  want  justice,  the  more  there  are  to  pay 
for  it. 

The  case  above  put  must  surely  be  ideal 
In  a  country  like  France ;  unless  possibly  in 
the  neighbourhood  of  Btourdeaux.  Bat  in 
some  countries,  for  example  in  the  Russian 
empire  and  in  America,  it  may  have  its  ap- 
plication. 

As  to  the  number  of  courts  of  justice  that 
France  could  afford  to  maintain,  we  know 
thus  mudi,  that,  if  according  to  the  fongmng 
definition,  it  were  worth  while,  she  could  af- 
ford as  many  as  she  contains  parishes.  For 
she  can  afford  to  maintain,  and  always  has 
aaatntained,  as  many  ministers  of  religion  as 
she  contains  parishes.  Better  justice  without 
religion  than  religion  without  justice.  Rdi- 
|;ion  can  exist,  does  exist  without  ministers : 
justice  never  can  exist,  never  has  existed, 
without  judges.  But  what  is  there  between 
Justice  and  religion  so  incompatible,  as  that 
he  ^Hio  nuBisters  to  justice  aught  not  minis- 
ter to  religion,  or  he  who  miiiisters  to  reli- 
gion, might  not,  optionall  v  at  least,  minister 
to  justice  ?  On  tins  consideration  stand  the 
passages  in  Tit.  Y.  of  my  draught  relative  to 
the  proviaonal  and  optional  use  to  be  made 
of  ecclesiastical  ministers  in  the  capacity  of 
parochial  judges. 

The  purely  iemport^  ground  of  multipliea- 
iion  may,  as  hath  already  been  observed,  re- 
quire more  courts  within  a  given  territory, 
than  it  would  be  very  material  on  the  purely 
loco/  ground  to  distribute.  Where  this  u 
the  case,  intercommunity  of  jurisdiction  may 
he  permitted  with  less  scruple :  and  firom  in- 
tercommunity of  jurisdiction,  in  as  far  as  other 


considerations  allow  of  it,  very  auiterial  ad* 
vantages  may  be  observed,  as  I  shall  prcaeatly 
have  occasion  to  show. 

Taking  a  country  throughout,  the  porriy 
temporsl  ground  of  multiplication,  and  the 
local  ground  of  distributioii,  agree  however 
pret^  well  in  the  results  they  dictate.  Itis 
only  m  towns,  that  you  can  find  it  neoasaary 
on  account  of  the  quantity  of  busiiieas  to 
set  down  in  the  same  territmy,  two  tribunals 
whuAk  on  account  of  the  distance,  it  will  not 
be  eminentiy  advantageous  to  di^bute. 

What  must  never  be  fiwgotten  ia»  that 
though  the  grounds  for  multiplication  of  tri- 
bunals  oiay  be  two,  the  ground  for  disperBiqg 
them,  and  in  consequence  for  paroeUnig  out 
jurisdiction  between  them,  is  but  one.  This 
simple  and  genuine  prindi^e  d  demarcatioa 
I  style  the  gwgrapkical  one,  in  eootradia- 
tinction  to  certain  spurious  ones,  of  which 
presently. 

As  to  this  principle,  it  must  be  obaerved 
that,  thougih,  when  the  sections  of  territonr 
that  have  been  the  result  of  it  are  very  aa»li, 
fi>r  example  less  than  the  area  of  the  largest 
towns,  the  benefit  to  be  obtained  frona  pur- 
suing it  still  further  be  not  very  consider- 
able, yet  that  benefit  is  always  snmrtJiiugs 
so  that,  in  whatsoever  section  of  territory  the 
quantity  of  business  requires  the  placing  of 
two  tribunals,  it  is  better  to  place  thena  ata 
certain  distance  firom  one  aootfaer  than  not: 
and  for  that  purpose  to  cut  down  the  section 
into  two,  how  litUe  rigour  soever  may  be 
thought  necessary  in  guarding  the  limits  be- 
tween the  two  sections  fi^om  beiagoverleaped. 
Neglecting,  therefore,  the  purely  tempoval 
ground  of  multiplication,  as  one  iHiich  caa 
never  present  any  tribunals  as  fit  to  he  ercd- 
ed,  which  on  the  ground  of  local  conrenienee 
it  would  not  be  i^vaotageous  to  distribute, 
we  may  consider  di$tnlmtian  as  the  insepar- 
able accompaniment  of  aiaft^lieaCiOB,  and 
^e  geographical  principle  of  demarcatioB  as 
presiding  throughout  over  the  estaUishoMBft 
of  courts  of  justioe. 

I  seem  to  have  said  nothing:  in  foet,  Ihava 
said  everythiag.  So  long  as  any  snore  eoorts 
caa  be  set  down  to  advantage,  in  addition  to 
such  as  may  already  have  beoi  set  down  upon 
tiie  geographical  principle,  so  long  oa^bX 
more  courts  to  be  set  down,  but  ^11  upon 
the  same  principle. 

When  there  are  so  many  triboaals  creeled 
upon  that  principle,  as  it  is  worth  while  te 
have  in  a  territory,  more  triboaals  ought  not 
to  be  erected  on  any  considerataon,  or  on  any 
pretence.  Add  but  a  smgle  tribunal  more, 
on  the  suggestion  of  any  other  principle, 
what  is  the  consequence?  As  a  court  of 
justice  it  is  useless :  ss  a  source  of  expense 
it  is  pernicious. 

If  anything  prevented  the  application  of 
the  ge<^raphiGal  principles  of  <~ 
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Dther  principles  miglit  be  reeotted  to,  aod 
jurisdictioii  might  be  cured  out  in  tbe  man- 
ner presented  by  such  other  principles.  No 
principle  for  this  purpose  has  ever  been 
adopted  in  an  eztensiTe  country:  none  ever 
tould  have  been  adopted  to  the  total  exdu- 
non  of  the  geographical  one.  Other  prin- 
ciples, however,  have  been  resorted  to  in 
concurrence  with  it,  sometfanes  perhaps  be- 
teuse  something  prevented  carrying  the  geo- 
^phical  prihdple  to  the  end  of  its  career, 
out  oftener  without  that  reason,  without  any 
good  reason,  and  without  any  cause  but  the 
propensity  to  imitation.  But  all  such  spu- 
rious principles  are  very  bad  succedaneato 
the  only  genuine  one,  having  no  advantage 
Over  it  in  any  respect  whatsoever,  and  being 
Incurably  faifected  with  many,  and  very  im- 
portant, inconveniences,  as  idll  presently  be 
seen. 

'  These  principles  may  be  in  reduced  to  two: 
the  metaphysiealj  as  I  take  leave  to  style  it, 
and  the  peamiary.  The  met^)hysical  prin- 
ciple of  demarcation  is  a  bad  principle :  the 
pecuniary  one  is  a  bad  modificatiim  of  that 
Ixid  principle. 

I  term  metaphysica]  the  principle  that  gives 
to  one  court  one  tort  of  cause,  to  another  court 
another  sort.  Geography  is  a  study  as  plea- 
sant as  it  is  simple:  it  is  one  of  the  sports  of 
children.  Metaphysics,  when  well  applied, 
though  a  very  useful,  is  a  very  dry  study : 
end  here,  being  very  ill  applied,  it  is  a  very 
pernicious  one. 

From  the  sensible  world  you  now  find  your- 
self launched  into  the  inteUectuaL  Adhere  to 
the  geographical  principle,  the  map  of  France 
or  England  is  your  sufficient  guide.  A  specu- 
lative field  now  commands  and  tortures  your 
attention.  A  new  map  is  now  spread  before 
you :  a  map  of  causes  of  action,  of  sorts  of 
tights,  of  sorts  of  wrongs,  or  of  offences  which 
are  the  infiingement  of  those  rights.  Spread 
before  you,  did  I  say?  No :  the  legblator  has 
done  no  such  thing  for  you :  he  knows  not 
bow  to  do  it.  He  refers  to  objects  as  if  they 
'were  to  be  found  in  such  amap:  but  the  map, 
if  there  be  any  sudi  thing  made,  it  must  be 
you  that  make  it.  It  is  for  want  of  under- 
standing metaphysics  that  the  legislator  talks 
tnetaphyaics  to  you,  and  calls  upon  you  to 
understand  it.  On  pain  that  may  foBow,  on 
pain  of  life,  liberty,  or  fortune,  he  commands 
Tou  to  understand  that  with  which,  had  he 
iiimself  understood  it,  he  would  have  known 
better  than  to  have  meddled. 

To  some  of  the  tribunals,  severed  by  the 
metaphysical  principle  of  demarcati<m  from 
.the  body  of  those  set  up  upon  the  geographi- 
cal principle,  the  committee  give  ^e  name 
of  tiibuaaU  of  exeeption,  I  give  it  to  all  of 
them.*  Tribunals  of  exception  are  productive 


.  eedcsiastical  ooarts,  tribu- 
nals, should  there  be  any,  on  board  of  private 
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of  various  inconveniences,  which  multiply  in 
pniportion  to  the  number  of  such  tribunals. 
Spite  of  those  inconveniences,  the  very  few 
tribunals  of  exception  which  stand  in  my  plan 
under  that  name,  are  not  only  convenient  but 
necessary,  as  will  be  shown  further  on.  £x« 
oepting  those,  of  which  the  committee  take 
no  notice,  no  others  are  attended  with  any 
advantage  whatsoever. 

An  establishment  constructed  exclusively 
upon  the  geographical  principle  of  demar-i 
cation,  and  that  pursued  to  the  utmost,  is 
chargeable  with  one  inconvenience,  which  ia 
the  expense.  But  of  this  inconvenience  a  oer« 
tain  measure  is  inseparable  from  the  establish- 
ment upon  any  plan :  it  is  inseparable  from 
all  establishments:  and  by  the  supposition^ 
the  expense  is  not  laid  out  without  firuit«  It 
is  chargeable,  however,  with  no  other  ima- 
ginable inconvenience  whatsoever.  An  esta* 
blishment  into  which  the  other  principle  of 
demarcation  is  admitted,  is,  in  proportion  as 
that  other  principle  is  pursued,  attended  with 
no  less  expense,  and  with  the  following  in* 
conveniences,  from  which  the  geographical 
onebfree:  — 

1.  Superfinous  moltitiide  of  courts :  hence 
money  wasted  to  pty  unnecessary  salaries.  So 
many  courts  as  it  is  worth  vriiile  for  you  to  pay 
for,  so  many  does  the  geographical  principle 
require :  whatever  the  metaphysical  adds,  are 
just  so  many  which  it  is  not  worth  yoor  whilt 
to  pay  for.  Five  courts  the  committee  have 
taken  from  the  geographical  principle ;  courts 
of  appeal  induded :  the  canton  court,  the  dis- 
trict court,  tiie  department  court,  the  superior 
court,  and  the  supreme  court.  Four  others 
they  have  taken  from  the  metaphysical  pria* 
ciple :  their  high  national  court,  their  court 
of  police,  their  court  of  trade,  tiieir  court  of 
administration  and  revenue :  not  to  mention 
what  they  call  a  reeonciliation-ofllce,  and  I  a 
court  for  obstructing  justiocf 

2.  Inconvenient  paucity  of  courts :  the  ia- 
evitable  consequence  of  such  a  enperfluity.  K 
five  ranks  of  courts,  one  above  another,  are 
neoestary  in  any  one  sort  of  cause,  so  are  theyv 
without  any  exceptions  worth  mentioning,  ia 
eadi. 

Five  times  fire  and  once  ^ve  make  thirty: 
appljfiiig  the  geographical  principle  to  each 
division  made  of  the  met^)hysical,  they  ought 
therefore  to  have  had  thirty  sets  of  courts^ 
instead  of  thirteen.  Their  court  of  revenue, 
for  example,  has  cognizance  of  debts  due  to 
the  state  on  the  ground  of  taxes :  but  as  four 
thousand  of  these  courts  were  too  many  to 
distribute  among  the  cantons  in  addition  to 
the  four  thousand  courts  called  canton  courts. 


ships  at  sea,  and  legalised  assemblies,  so  ftir  as 
ooBcems  the  preserving  good  order  in  the  as- 
sembly. 

t  dee  farther  on,  a  fuller  catalogue  of  these 
courtSi 
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the  canions  are  deprived  of  the  benefit  of 
these  courts,  which  are  given  to  the  districts 
only,  to  the  amount  of  no  more  than  five  or 
six  hundred.  But  if  it  be  inconvenient  to  a 
man  to  travel  firom  one  side  to  another  of  a 
district,  to  answer  to  a  demand  of  two  or 
three  tivres  made  on  him  on  the  part  of  an 
individual,  it  is  not  at  all  less  so  when  the 
demand,  instead  of  being  made  on  the  part 
of  an  individual,  is  made  on  the  part  of  the 
crown. 

3.  Useless  addition  made  to  the  volumi- 
nousness  of  the  laws,  with  which  increases 
always  the  difficulty  of  apprehending  and  re- 
taining them ;  and  the  chance  that  a  given 
disposition  of  law  will  in  each  given  instance 
be  ineffectual  to  its  object  — effectual  only 
to  the  purpose  of  drawing  down  punishment 
or  other  unexpected  hardships,  for  want  of 
having  been  apprehended  or  retained. 

4.  Difficulty  of  knowing  which  of  so  many 
sorts  of  courts  to  resort  to.  How  happy  the 
suitor  where  there  is  but  one  court,  the  court  1 
the  simplest  of  all  clowns  would  not  mistake 
his  way  to  it.  Cut  courts  out  of  another  with 
metaphysical  sheers,  a  science  of  that  which 
ought  not  to  have  had  existence  is  thus  cre- 
ated out  of  nothing.  To  the  necessary  sdence 
of  knowing  whether  you  have  a  right  and  a 
remedy  for  it,  is  added  the  unnecessary  one 
of  knowing  to  what  sort  of  a  judge  you  are 
to  go  in  order  to  get  your  remedy.  In  vain 
have  you  re-enacted  your  indefeasible  law  of 
nature,  and  proclaimed  the  maxim.  Every  man 
ku  own  lawjfer.  The  hireling  laughs  at  your 
inaxiffi,  and  sits  down  in  tranquil  certainty  of 
his  prey.  He  knows  that,  in  the  very  first 
atep  in  the  road  to  justice,  you  have  built  a 
hU>yrinth,  to  which  no  man  has  a  certain  due, 
and  to  whidi  no  man  but  a  lawyer  can  pre- 
tend to  have  any.* 

.  As  to  the  committee,  the  foundation  of 
their  labyrinth  is  laid ;  but  who  shall  say, 
•when,  or  by  whom,  it  shaU  be  finished? — 
Out  of  the  first  parcel  of  metaphysics  come 
forth  doubts :  then  comes  more  metaphysics 
.to  solve  those  doubts;  and  out  of  the  fresh 
metaphysics  arise  hetk  doubts.  At  a  mo- 
ment's glance,  I  see  doubts  enough  to  fill  a 
Tolume : —but  who  would  thank  me  fi>r  it  ? 


*  In  ooosidering  the  necessity  of  advice  as  le- 
suiting  from  the  complication  of  the  system  of 
tribunals,  I  speak  with  reference  to  the  current 
systems  of  procedure,  and  such  as  the  plan  of  the 
committee  seems  to  promise:  Aoooidinff  to  mine, 
even  this  cause,  powerful  as  It  ii,  could  not  pro- 
duce any  such  necenlty.  The  suitor  having  a 
right  to  ffo  into  any  court,  and  daim  the  atten- 
tkm  of  the  judge,  the  first  moment  he  sees  him 
unoccupied^  to  his  demand,  whatever  it  was,  and 
to  the  facts,  (whatever  they  were)  on  which  he 
grounded  it  it,  would  lie  upon  the  judge  to  tell 
him  whether  it  had  any  foundation  in  law  2  if  so, 
.in  what  put  of  the  law,  and  to  what  other  judge, 
If  not  to  nimsdf,  it  bdonged  to  make  it  good. 


5.  Subservience  to  the  purposes  of  pohli. 
dty  is  not  the  least  among  the  advaotaiges  of 
the  prindple  of  universal  competence.  Tri- 
bunals of  exception  cut  off  the  attention  of 
the  public  from  the  prindpal  courts,  nnd  froas 
each  other,  and  break  down  the  auperintcad- 
ing  part  of  it  into  portions  too  small  to  be 
suiffidently  respectable. 

In  England,  as  in  France,  a  thonannd  he- 
terogeneous tribunals,  armed  with  scraps  and 
fragments  of  jurisdiction,  distract  the  atteo- 
tion  of  the  public,  not  less  than  they  defom 
the  fiice  of  justice.  Gather  up  these  frag- 
ments, put  them  into  one  great  reoeptade, 
no  part  of  the  public  will  be  lost.  Thu,  and 
that,  and  t'other  court,  escape  fit>m  obaervm- 
tion ;  but  the  court,  an  object  deriving  great- 
ness  from  its  simplidty,  lifts  up  its  head  like 
a  landmark,  and  extorts  attention  firom  the 
most  incurious  eye. 

Ask  for  the  advantages  of  this  oompliea- 
tion:  they  are  absolutely  none.  No,  not  the 
smallest  partide ;  not  a  shadow  of  advantage. 
A  particular  branch  of  the  law,  it  will  be  sud, 
will  in  a  particular  spot  find  of  itself  constant 
employment  for  a  court  of  justice.  Be  it  so. 
What  follows?  That  vou  oujj^t  to  hare  a 
court  empowered  to  take  cognizance  of  that 
branch,  and  no  other  ?  By  no  means.  By 
denjring  to  that  court  all  other  branches  of 
jurisdiction,  what  do  you  gain  ?  Nothing. — 
Oh  I  but  the  judge  may  not  understand  the 
other  branches  so  well  as  that  particular  one. 
Why  so  ?  what  should  hinder  him  ?  Does 
not  every  advocate  that  practises  understand 
every  branch  ?.  The  knowledge  which  yon 
make  sure  of  finding  in  every  advocate,  why 
should  you  doubt  of  finding  it  in  a  judge? 
The  judge  has  the  advocate  to  prompt  him : 
who  is  there  to  prompt  the  advocate?  When 
the  book  of  the  law  is  opened  before  him,  as 
you  intend  it  shall  be,  will  it  be  more  difi- 
cult  for  him  to  read  one  page  of  it  than  an- 
other  ?  No :  if  the  law  has  snythiog  in  it 
more  difficult  than  another,  it  is  this  very 
sdence,  which  you  create  out  of  nothing, 
under  the  notion  of  solving  difficulty.  What 
belongs  to  him,  and  what  does  not,  is  one  of 
the  most  difficult  points  which  the  judge  of 
a  tribunal  of  exception,  or  the  judge  fitn 
whose  jurisdiction  a  tribunal  of  exception  is 
severed,  has  to  solve. 

The  particular  branch  of  business,  you  say, 
will  be  sttffident  of  itself  to  fill  up  the  time 
€i  one  tribunal.  80  it  certainly  may  be,  just 
suffident  to  take  up  the  time  of  one  courts 
and  no  more ;  just  suffident  to  take  up  the 
time  of  two  courts,  and  no  more ;  and  so  on. 
All  this  is  possible :  but  the  dumoes  against 
its  being  fiict  are  infinity  to  one.  Is  one  of 
these  peculiar  courts  not  quite  suffident? 
Two  such  courts  will  be  suffident,  and  a  great 
deal  more.  Institute  but  one  of  them,  aU 
men  are  delayed,  and  some  go  without  jus- 


Digitized  by 


Google 


Tnr.lL] 


MODE  OF  PARCELLING  OUT  JCJRIdDlCTION. 


tice.  Institate  two»  tbe  judges  of  one  or 
both  rit  idle  a  great  part  of  their  time.  I  ask, 
what  is  the  use  of  their  being  kept  idle,  sur- 
rounded as  they  are  by  fellow-citizens,  who, 
for  rights  relative  to  other  branches  of  the 
law,  are  lingering  without  remedy? 

Bad  as  the  metaphysical  principle  of  demar- 
cation is,  the  pecuniary  is  still  worse.  Why? 
Because  to  all  the  bad  qualities  of  the  meta- 
physical, it  adds  others  of  its  own.  To  such 
a  court  shall  belong  the  cognizance  of  such 
and  such  sorts  of  causes,  says  the  metaphy- 
aical  principle ;  provided  they  are  not  beyond 
anch  or  such  a  value,  subjoins  the  pecuniary. 
What  follows?  That,  besides  being  pU4pied 
about  the  $ort  of  cause,  you  are  plagued  about 
the  vahte.  What  if  the  value  of  the  thing 
change  in  the  course  of  the  cause?  What,  if 
there  be  several  who  claim  shares  in  it,  or 
against  whom  shares  are  claimed  ?  What  if 
one  daimant  gives  up  his  share,  and  makes 
the  thing  beyond  value  ?  Does  the  addition 
of  interest  to  principal,  or  of  costs  of  suit  to 
botii,  raise  it  beyond  value?  The  doubts, 
that  sprung  out  of  the  institution  of  assessors 
to  criminal  examinations,  are  nothing,  in  com- 
parison  with  the  unobviated  ones  that  might 
be  dnwn  out  of  this  single  word. 

But  the  worst  charge  against  the  pecuniary 
principle  is  yet  behind.  It  is  the  being  con- 
nected, as  it  is  inseparably,  with  a  fidse  esti- 
mate  oiimportanee:  in  consequence  of  which, 
causes  of  chief  moment  have  been  treated  in 
various  ways,  as  if  they  were  of  little  moment, 
or  none  at  all. 

To  detect  the  Mae  measure,  we  must  lay 
down  the  true.  View  a  cause  through  the 
medium  of  public  concern,  the  importance  of 
a  dass  of  causes  has  two  measures ;  its  im- 
portance to  the  interest  of  each  individual 
person  concerned  in  each  individual  cause,  and 
the  number  of  individuals  so  concerned. 

On  both  accounts,  the  importance  of  a  dass 
of  causes  relative  to  a  sum  nominally  small, 
instead  of  being,  what  the  pecuniary  prindple 
always  supposes  it  to  be,  less  than  that  c^  a 
dass  of  causes  relative  to  a  sum  nominally 
large,  is  greater.  The  importance  of  a  sum 
to  the  interest  of  a  given  individual,  is  in  its 
ratio  to  his  income.  It  is  but  a  small  propor- 
tion of  the  people,  for  example,  in  France,  that 
have  each  so  much  as  200  livres  a-year  to  live 
on :  a  very  small  proportion,  indeed,  if  women 
and  children  are  to  be  taken  into  the  account  :* 
the  king's  brothers  are  to  have  each  exactly 
20,000t  times  that  sum ;  2,000,000  of  livres. 
One  livre  is,  therefore,  of  at  least  equal  impor- 
tance to  the  one,  with  what  20,000t  ^^res  is 
of  to  the  other.  It  is,  in  iact,  of  much  greater 
importance :  for  superfluity  will  bear  retrench- 


*  M.  Claviere,  in  a  late  publication,  makes  the 
average  expenditure  of  an  individual  in  Fiance, 
rich  and  poor  taken  together,  146  livres  a-year. 

t  Perh^a  tbU  should  be  10,000  Hvie8..^d 


ment,  and  that  in  proportion  as  it  is  super- 
fluous: a  bare  sulwistence  will  bear  none. 
Take  from  a  king's  brother  half  his  income, 
he  still  remains  an  opulent  prince.  Take  from 
an  ordinary  day-labourer  half  his  income,  be 
starves. 

Taking  this  for  the  true  measure  of  peeu* 
nlary  importance,  the  importance  of  a  cause, 
taken  indiscriminately,  is  rather  in  the  inverse 
than  in  the  direct  ratio  of  the  sum ;  for  as  the 
dasses  of  men  are  more  numerous  as  they  are 
poorer,  and  the  most  numerous  of  all  is  the 
poorest  of  all,  a  cause  about  a  small  sum  Is 
more  likely  to  be  the  cause  of  a  poor  man, 
than  a  cause  about  a  large  one. 

The  medium,  through  whidi  the  question 
of  importance  has  usually  been  viewed,  is  of 
a  different  tinge.  That  cause  is  a  cause  of 
importance  in  the  eyes  of  a  legislator,  that 
would  be  so  to  a  man  of  his  opulence,  that  is 
of  his  dignity,  and  to  the  great  men,  that  is, 
to  the  rich  men  he  is  wont  to  live  witlh —  of 
whom  alone  he  is  wont  to  think  with  any  de- 
gree of  complacency,  and  who  alone  are  de- 
serving of  his  care.  That  cause  is  a  cause 
of  importance  in  the  eyes  of  a  lawyer,  whi(A 
will  afford  a  lawyer  such  a  fee  as  a  man  of  his 
dignity  may  stoop  to  take.  Such  a  cause  is 
to  be  summoned  up  to  those  superior  courts 
where  men  of  such  dignity  do  not  disdain  at- 
tendance. A  cause  of  no  importance  is  a  cause 
that  will  afford  no  such  fee.  What  becomes 
of  sndi  cause,  or  of  the  dass  of  people  likely 
to  be  concerned  in  such  a  cause,  is  a  question 
not  worth  caring  about.  The  cause  and  the 
parties  are  turned  over,  without  appeal,  to 
some  obscure  and  iitferior  jurisdiction  whidi 
does  with  them  what  it  pleases. 

From  the  notions,  just  and  unjust,  that  have 
prevailed  respecting  the  importance  of  differ- 
ent dasses  of  causes,  two  prindpal  distinctions 
have  been  deduced ;  one  respecting  the  mode 
of  judicature  to  be  respectively  allotted  to 
them ;  the  other  respecting  the  treatment  to 
be  given  to  them  in  the  way  of  appeaL  The 
latter  condderation  bdongs  to  the  next  head : 
a  few  words  relative  to  the  former  may  come 
in  here. 

When  the  subject  thrives,  it  is  sometimes 
by  the  care  of  his  keepers,  and  not  unfiv- 
quently  by  thdr  neglect.  Regular  justice,  as 
it  is  called,  is  the  justice  whi(i  the  reverence 
of  lawyers  has  provided  for  important  suitors 
and  important  causes.  Summary  justice  is 
that  with  which,  in  their  disdain,  they  have, 
in  some  few  instances,  prevailed  upon  them- 
selves to  indulge  the  vulgar  herd.  Regular 
justice  —  that  is,  dilatory,  expensive,  refined, 
justice,  and,  in  every  respect,  and  every  in- 
stance, the  worse  for  its  refinement.  Sum- 
mary justice — ^thatis,  dieap,  expeditious,  and 
substantial.  The  dividon  having  been  made, 
the  distribution  could  not  have  been  mora 
happy.    But  tiie  plain  tratk  is,  that  no  such 
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distinetioB  ought  to  bare  ezbtenee.  Good 
justice,  it  is  not  less  in  the  power  of  legisla- 
tors to  bestow,  if  such  is  their  pleasure,  upon 
the  most  important  causes  than  upon  the  moat 
trifling  ones:  upon  the  rich  than  upon  the 
poor.  Justice  in  itself  is  simple :  it  is  the 
same  for  one  man  as  Cm*  another :  it  is  only 
legislators  who,  by  the  advice  of  lawyers, 
have  complicateid  it,  and  torn  it  into  shreds. 
It  is  ndther  above  nor  below  any  man's  level, 
unless  where  removed  out  of  his  reach  by  the 
interested  cunning  or  blundering  anxiety  of 
those  whose  province  it  is  to  dispense  it. 

That  summary  justice  is  really  the  genuine, 
and  regular  the  counterfdt,  is  what  any  one, 
■nfho  has  read  the  observations  of  Art.  21  of 
the  preceding  Title,  has,  I  trust,  found  some 
cause  to  suspect.  To  convert  hb  suspicions 
into  oomi^ete  assurance  beloi^  not  to  the 
present  work,  but  to  the  subject  of  procedure. 

If  these  principles  of  demarcation  have  no 
Validation  in  utility,  how  came  they,  say 
you,  to  be  adopted  ?  Just  as  so  many  other 
principles  came  to  be  adopted  in  legislation, 
at  first  from  some  narrow  private  interest,  or 
some  narrow  view  of  public  good,  afterwaurds 
from  imitation.  Force  alone  decided  geo- 
graphical boundaries:  force  and  cunning  to- 
gedier  decided  metaphysical  ones.  In  the 
war  of  all  against  all,  while  baron  and  baron 
were  fighting  for  territory,  lawyer  and  lawyer 
were  scrambling  for  jurisdiction.  Thekii^s 
lawyer  seized  what  he  could  firom  the  ba- 
ron's lawyer :  the  baron's  lawyer  retaliated  as 
well  as  he  was  able :  the  priest  stole  what 
he  could  from  both.  This  was  the  case  all 
over  Europe.  In  France,  this  precious  branch 
of  metaphysics  derived  peculiar  encourage- 
.ment  from  royal  indifeDce :  jurisdiction  was 
cut  in  slices  to  be  sold;  and  the  discovery  of  a 
new  branch,  capable  of  being  stripped  off  any- 
how from  the  old  trunk,  was  like  the  disco- 
very <tf  a  gold  mine.  New  laws  would  cause, 
every  now  and  then,  fresh  branches  to  sprout 
out :  and  then,  what  was  to  be  done  with 
them?  Distributed  among  the  sets  of  judges 
in  being?  Their  hands  were  foil  aJready. 
New  remedies  would  now  and  then  be  thought 
of  for  old  subsisting  rights:  the  old  judges 
could  not,  or  woidd  not  apply  them:  and 
new  workmen  were  appointed  to  the  new 
work.  Tired  of  being  without  justice,  in 
countries  where  the  extravagance  of  the  price 
threw  it  out  of  people's  reach,  parts  of  the 
people  would  grow  clamorous :  their  demand 
would,  every  now  and  then,  be  complied  with, 
•as  to  a  few  sorts  of  causes,  to  a  value  too 
snail  to  be  worth  a  lawyer's  notice :  and  thus 
the  pecuniary  principle  came  to  be  grafted 
upon  the  metaphysical  in  these  and  several 
other  ways.  The  artificial  principles  of  de- 
marcation had  got  so  fiv  the  ascendant  as 
almost  to  hide  tibe  natural  one  from  view. 
.    This  committee  fovod  this  system  of  com* 


plieation  in  foil  vigour.  What  did  i^? 
They  did  as  every  body  must  do :  go  to  vrak 
upon  the  old  stock  of  ideas,  when  tsaac  for 
the  discovery  of  new  and  better  oiiea  ia  not 
to  he  had.  When  the  treasury  of  ecror  k 
exhausted,  then  at  last  eomea  tmtli :  when 
the  stores  of  complication  are  aypcfMlcd,  thca 
at  Isst  comes  simplicity. 

I  have  spoken  of  certain  tiflranola  of  cau 
ception  under  the  nasse  of  ascesagry  ooea 
Their  bare  names  might  perhaps  be  received 
by  most  men  as  suffioent  proof  of  tlicir  titls 
to  that  epithet.  But  a  legislation  o«gfat  not 
in  the  nunutest  article  to  rest  upon  tlie  naked 
grounds  of  prejudice.  Error  Ittrka  anoag 
unquestioned  propositions. 

1.  Gourts-Blartial.— Among  uilitaiyBKn 
tiie  necessity  of  the  strictest  discipline  ia  ob^ 
vious  to  every  body.  Such  disdpline  coold 
not  be  maintained  without  miUtary  emuta^ 
All  is  lost,  if  obedience  does  not  follow  in* 
stantaaeously  upon  command.  A  soldier 
might  as  well  be  out  of  the  reach  of  com- 
mand as  out  of  the  reach  of  instasit  jadiea> 
ture.  In  such  a  service  itinerant  aoitora  most 
be  aocompsoied  by  itinennt  ju^^pea.  In  sock 
a  service  no  one  can  so  wdl  judge  of  the 
importance  of  an  order  as  he  who  gives  it 
While  the  ordinary  judge  was  learaing  so 
much  of  the  art  as  would  be  necessary  to  ea^ 
able  him  to  form  his  judgment,  the  aerrice 
would  be  going  to  ruin*  HappUy  they  who 
command  soldiers  will  serve  to  judge  then* 
so  that  the  nation  vrill  not,  on  the  soove  of 
this  part  of  the  judicial  establishment,  be 
loaded  with  any  additional  expense. 

2.  Tribunals,  if  anything  of  that  sort  theie 
be  on  board  of  vessels  in  private  service,  as 
surely  there  might  and  ought  to  be,  vroeld 
scarcely  come  to  be  mentioned  under  the 
head  cf  tribunals  of  exception,  were  it  not 
for  the  state  of  subordination  into  which 
their  judgments  might  be  put  in  the  way  of 
appeal,  with  relation  to  the  ordinary  conrtsL 
While  at  sea,  if  any  jurisdiction  is  excrdsed 
over  the  class  of  persons  in  question,  it  mast 
be  by  a  tribunal  of  exception :  for  a  jndjge 
cannot  be  on  land  and  out  at  aea  at  the  same 
time.  While,  in  harbour,  the  neoesoty  fiv 
the  tribunal  of  exception  exists  no  longer; 
for  the  harbour  is  within  the  readi  of  ofdi. 
nary  justice.  But  in  this  instance  nothing 
hinders  but  that  the  judgment  given  by  the 
tribunal  of  exception  out  at  sea  might,  when 
the  vessel  returns  into  harbour,  be  nibjeet 
toreviewof  an  ordinary  court.  If  so,  that 
court  ought,  for  the  reasons  given  under  the 
head  of  appeal,  to  be  a  court  of  pure  appeal, 
and  not  an  immediate  court. 

3.  Ecdesiastical  courts,  in  as  for  as  their 
jurisdiction  is  confined  to  the  maintenance  of 
ecclesiastical  discipline  among  ecclesisstioal 
men,  I  have  added  provisionally  to  the  niim*> 
her  of  tribunals  of  ezoeption,.meiely  to  avoid 
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prejudging  a  delicate  question  at  an  imma- 
ture period.  This  stable  will  surely  be  taken 
by  Hercules  for  tbe  scene  of  one  of  his  la- 
bours, but  surely  it  will  be  the  last  scene. 
The  reason  grounded  on  the  supposition  of  a 
peculiar  sort  of  skill  not  likely  to  be  poe- 
aened  by  ordinary  judges — this  reason,  if  not 
altogether  so  cogent  in  this  as  in  the  military 
department,  is  at  least  at  a  distant  view  as 
plausible.  This  is  no  place  for  giving  that 
plausibility  any  disturbance. 

4.  Representative  bodies  and  other  lega- 
lized assemblies,  for  the  purpose  of  preserving 
good  order  during  the  continuance  of  the  as- 
sembly  To  deny  an  assembly  a  tribunal 

for  this  purpose,  would  be  to  refuse  it  the 
right  of  self-preservation.  Without  the  means 
of  quelling  disturbance,  and  that  at  the  very 
instant  the  disturbance  was  offered,  it  might 
never  act,  for  it  nught  be  constantly  dis- 
turbed. A  negative  upon  all  its  acts  would 
thus  be  in  the  power,  not  only  of  every  sin- 
gle member,  but  of  every  idle  or  malidouB 
atranger. 

Cast  an  eye  over  the  several  heads  of  in* 
convenience  which  plead  against  the  estab- 
Itshinent  of  tribunals  of  exception  in  general, 
jrou  will  find  tiiem  either  apply  but  fiuntly 
m  these  instances,  or  vanish  altogether.  But 
any  &rther  discussion  relative  to  points  so 
dear  would  scarcely  be  of  use. 

To  these  tribumds  of  exception,  of  whidi 
the  committee  take  no  notice,  but  which  they 
certainly  have  no  idea  of  abolishing,  they  add 
the  foUo^dng  ones,  whidi  they  either  create 
or  preserve.  I  mentioiied,  I  believe,  but  five 
of  them  in  a  preceding  paragraph :  for  the 
stores  of  such  a  mine  vrere  not  to  Iw  exhausted 
by  a  first  glance. 

L  NtM  TriUmMih  ofMxeepHom^  entudwudtr 
the  expr§m  ckaro/Uer  of  Coiarls  ofJuttice. 

I  Family-Tribunal  for  dvil  cases.  Tit.  IX. 
Art.  11. 

2.  A  different  Family -Tribunal  for  penal 

eases    Tit.  IX.,  Art  12. 

3.  High-National  court.     Tit.  XL 

4.  Munidpal  Bodies,    under  the  name  of 

Judges  of  Police.    Tit.  XIIL 

5.  Courts  of  Trade.     Tit.  XIV. 

6.  Immediate  Courts  6i  Administration  and 

Taxes.     Tit.  XV.  Art  1. 

7.  Appellate  Courts  of  Administration  and 

Taxes,   formed   out  of  the   Superior 
Courts.   Tit.  XV.  Art.  4. 

8.  Appellate  Mint-Courts.  Tit.  XV.  Art.  13. 

IL  New  DrilmnalB  of  Exeeptum,  or  Laa^ 
QfficeB  of  a  pmtieidar  kmd,  duigned  to 
block  up  the  entrance  into  the  Courts  of 
JuMtiee, 

1«  Canton-Courts,  set  up  in  the  character  of 
Reoondliatum-Offices,  in  the  way  of  the 
t>istQct-Courtf.    Tit.  IX.  Art  4.  ^^ 
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2.  District-Recondliation-OAces,  set  up  is 

the  wayof  theDistrict-Courto.  Tit  IX. 
Art.  4. 

3.  District-Recondfiation-OAces,  set  up  in 

the  way  of  the  Department- Courts. 
Tit  IX.  Art  5. 

4.  District-ReconcQiation-Offiees,  set  up  in 

the  way  of  the  Superior  Courts.  Tit 
IX.  Art.  5. 

5.  District-Directories,  set  up  in  the  cha- 

racter of  Recondliation-OiBces,  in  the 
way  of  the  immediate  Court  of  Admi- 
nistration and  Taxes.  Tit  XV.  Art.  & 

6.  Department -Directories,  set  up  in  the 

diaracter  of  Recondliation- Offices,  in 
the  way  of  the  immediate  Courts  of 
Admintttration  and  Taxes  sitting  on 
special  matters.  Tit  XV.  Art.  6  fc  7. 

7.  Munidpal  Bodies,  set  up  in  the  diaracter 

of  Reconciliation-Offices,  in  the  way  of 
the  immediate  Courts  of  Administration 
and  Taxes  sitting  on  other  special  mat* 
ters.     Tit  XV.  Art.  8. 

IIL  New  Dribunab  of  Exeepiionf  or  Lmi^ 
Qficee  of  m  pmrtieular  Amtf,  deeianed  to 
amooth  the  road  to  fA«  Courte  qfJueiiee. 

1 .  District  -  Reconciliation  -  Offices  attadied, 

in  the  character  of  Charitable-Law-Of- 
fices to  the  District-Courts.  Tit  IX* 
Art.  6. 

2.  Charitable-Law- Offices,  attadied  to  the 

Department-Courto.     Tit.  IX.  Art.  7. 

3.  Charitable-Law-Offioes,  attached  to  the 

Superior  Courts.    Tit  IX.  Art.  7. 

IV.  Old  Dribunale  of  Exeqftim  preserved. 

1.  Transit-Duty-Courts.     Tit  XV.  Art.  5. 

2.  Mint-Courts.     Tit  XV.  Art  IS. 

Intercommunity,  I  have  already  observed, 
is  not  inconsistent  with  demarcation.  It  ia 
necessary  there  should  be  boundary  linea. 
Were  Uiere  none,  a  plaintiff  would  not  know 
firom  what  judge  he  was  entitled  to  assist- 
ance :  a  defendant  would  not  know  to  what 
judge  he  was  generally  amenable :  the  judge 
would  not  know  to  what  suitors  his  services 
were  prindpally  due.  No  man  would  know 
how  fiur  he  might  have  to  go  for  justice :  no 
man  could  be  secure  of  finding  justice  any- 
where. Boundary  lines  once  traced,  it  ia 
not  necessary  that  men  should  be  rigorously 
confined  within  them.  Convenience  was  the 
final  cause  of  tracing  them :  the  cause  ceasing, 
so  should  the  effect 

Upon  the  application  tiiat  may  be  made  of 
the  prindple  of  intercommunity  of  juris^c- 
tion,  depend  several  very  essential  advantages: 

1.  Convenience  in  respect  of  distance.  In 
general,  the  court  of  a  man's  own  parish, 
canton,  district,  or  whatever  the  division  be; 
will  be  nearer  to  him  than  that  of  any  other 
drcumjaoent  onec  but  if  not,  why  tie  hiol 
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down  to  it  ?  In  general,  it  will  be  more  con- 
venient to  a  man  to  stay  at  home,  than  to  go 
elsewhere :  but  if  business,  or  pleasure,  call 
him  elsewhere,  why  make  home  a  prison  to 
him  ?  The  place  most  oonTcnient  to  the  one 
party,  is  not  always  so  to  the  other :  when 
interests  thus  dash,  it  is  for  the  less  to  give 
way  to  the  greater.  The  convenience  of  both 
may  point  to  a  spot  which  is  the  home  of 
neither :  if  the  judge  can  spare  them  any  of 
his  time,  without  prejudice  to  those  who  have 
a  preferable  right  to  it,  why  should  the  law 
grudge  it  them  ? 

2.  Giving  the  greatest  number  the  benefit 
of  the  best  judicature.  In  England,  under  a 
decline  of  faculties,  this  facility  has  more  than 
once  afforded  a  palliative  to  the  inconvenience 
of  an  irremovable  judge. 

3.  Keeping  up  emulation  among  judges. 
Judges  of  the  same  rank,  especially  neighbour- 
ing  ones,  will  be  rivals  for  confidence.  A  sort 
of  perpetual  election  will  then  be  kept  up,  but 
that  a  quiet  one :  and  the  honour  of  a  judge 
will  be  measured,  as  the  profit  of  a  shop- 
keeper, by  the  number  of  his  customers. 

The  influence  of  the  principle  in  this  line 
has  been  thought  to  be  not  altogether  imper- 
eeptible,  certainly,  if  so,  it  is  not,  at  this  time 
of  day,  otherwise  than  salutary,  in  English 
judicature.  Though  probity  requires  causes 
of  a  more  powerful  texture,  exertion,  and  the 
subordinate  qualities  of  a&bility  and  good 
temper,  may  derive  from  a  circumstance  like 
this,  no  inconsiderable  assistance.  Shortly 
i^r  the  Conquest,  ignorance  drew  at  random 
various  boundary  lines  of  the  metaphysical 
kind,  in  the  upper  regions  of  justice  :*  mutual 
firaud,  spurred  by  sordid  motives,  struggled, 
at  various  periods,  to  overleao  them :  the  war 
ended  in  a  sort  of  uti  poitiaetis,  productive 
of  a  large  measure  of  intercommunity  in  va- 
rious quarters.  If  anything  remains,  at  this 
time  of  day,  of  all  that  war&re,  it  is  a  certain 
dignified  emulation,  covered  by  decorum,  and 
no  otherwise  perceptible  than  in  the  good 
qualities  that  flow  from  it. 

4.  Preventing  conflicts  of  jurisdiction.  When 
everything  that  is  not  fixed  in  this  way  by 
geometry,  is  made  to  follow  liberty,  there  is 
no  room  for  rapine. 

I  will  venture  a  prophecy:  it  can  be  no 
ordinary  measure  of  virtue,  as  well  as  good 
fortune,  that  can  suffice  to  disfulfil  it.  No 
sooner  are  the  committee's  magistrates  in- 
stalled, if  peradventure  they  should  be  in- 
•tailed,  than  they  will  fall  together  by  the 
ears.  Serpent's  teeth  are  the  seed :  fighting 
judges  will  be  the  harvest :  the  metaphysi- 
cal entrenchments  thrown  up  by  the  com- 
mittee invite  attack,  rather  than  repel  it. 
Convenience  will  find  them  adamant :  doubt 
and  chicane  will  find  them  shadows. 

iheJulaReffii  into  the  King^  Bench, 
fixdiequer,  and  Chancery. 


The  committee  hare  gone  before  me  in  ny 
prophecy.  One  of  the  functions  of  their  ai- 
preme  court  (Tit.  X.  Art.  9,)  is  to  keep  re- 
pairing  these  entrenchments  as  the  earth 
crumbles,  and  to  gaosA  judgments  that  over- 
leap  them. 

I  have  a  singularity  on  this  head.  Qiws&. 
M^,  the  favourite  pastime  of  English  judges, 
has  no  licence  from  me.  Nullity^  the  choicest 
instrument  of  fraud  and  chicane,  is  not  opaa 
my  list.  I  care  not  by  whom,  or  in  what  way, 
justice  be  done,  so  what  is  done  be  justice. 
In  my  system  is  neither  dispensing  power  nor 
vicarious  punishment.  I  give  to  no  lawyer  « 
clerk,  to  no  hackney- writer,  a  negative  upon 
the  laws.  I  set  up  in  no  garret,  nor  in  any 
cellar,  an  office  for  selling  pardons.  With  me, 
judgments  are  alterable  or  reversable,  always 
for  injustice,  never  for  irregularity.  If  there 
be  blame,  I  punish  the  author  of  the  mis- 
management, not  the  innocent  who  suflfer  by 
it. 

5.  Insuring  the  suitor  against  partial  and 
suspected  judicature.  The  suitors  will  have 
nothing  left  to  wish  for  on  this  head,  i^  as 
often  as  it  happens  to  the  judge  to  find  liiai- 
self  exposed  to  the  action  of  anj  cause  of 
partiality,  weak  or  powerful,  viable  or  in- 
visible, he  is  not  only  at  liberty,  but  bomi^ 
either  to  dismiss  them  to  another  near  triba- 
nal,  or  to  disclose  to  them  his  situation,  asked 
or  unasked,  that  the  party  concerned  may 
take  his  choice. 

Such  are  the  considerations  whidi  dictated 
the  principle  of  intercommunity  as  developed 
in  the  series  of  provisions  that  form  the  fourth 
table  in  my  draft. 

The  committee  have  their  remedy  fiir  this 
too.  If  an  inhabitant  of  Provence  or  Navarre 
has  his  suspicions  of  a  judge,  he  has  bat  to 
take  a  walk  to  the  supreme  court  at  I^via. 
(Tit  X.  9.)  At  the  end  of  a  kwsmt  carried 
on  in  due  form,  he  wUl  get,  or  he  will  not 
get,  a  judge  that  he  likes  better :  and  then 
ihe  ]a¥rsuit,  which  is  to  give  him  what  he 
wants,  or  save  him  firom  what  he  feai%  is  at 
liberty  to  begin. 

The  institution  otdrcuiu  has  been  spokea 
of  as  a  master-piece.  Great  men  traveDiqg 
round  the  country  twice  a-year,  staying  two 
whole  days  in  a  place,  and  carrying  justice 
home  to  the  very  doors  of  little  men.  What 
condescension  I  Justice  at  thirty  or  forty  mllet 
distance  is  certainly  better  than  at  thne  or 
four  hundred.  Justice  four  days  out  of  the 
365  b  certainly  better  than  no  justice  at  aU 
on  any  day.  The  worst  possible  plan  that 
could  be  contrived  is  certainly  four  tunes  as 
bad  an  one  as  this  elaborate  contrivance :  but 
the  most  simple  and  most  obvious,  vdiich  is 
to  put  judges  where  they  are  wanted,  and  to 
let  them  stay  where  they  are,  is  just  ninety* 
one  times  as  good  an  one. 
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EnglJih  drcuito,  I  understand,  have  parti- 
nns  in  a  respectable  assembly  in  France. 
Wbat  follows  is  a  tribute  of  respect  to  those 
honourable  gentlemen. 

The  deniiJ  of  justice  is  no  evil — assume 
but  this  one  postulate,  and  you  may  prove 
that  the  institution  of  circuits,  as  it  stands  in 
England,  has  some  colour  of  advantage — 
J .  It  gives  you  no  bad  chemce  of  not  having  a 
partial  jud^e.  Staying  but  a  day  or  two  in  a 
county,  a  judge  has  no  time  to  form  connec- 
tions in  it.  If  country  gentlemen  never  came 
up  to  town,  and  if  bu'risters  never  went  cir- 
cuits before  they  were  judges,  nor  ever  went 
the  same  circuit  twice  after  they  came  to  be 
judges,  they  might  have  no  such  connexions. 
Whatever  antiseptic  virtue  there  may  be  in 
mobility,  there  is,  happily,  rather  more  in 
paucity,  responsibiUty,  and  publicity,  or  judges 
would  not  be  what  they  are.  It  gives  you  a 
cheap  establishment.  Send  a  judge  to  a. place 
four  days,  he  will  cost  you  but  a  ninety-first 
part  of  what  it  would  cost  you  to  keep  him 
there  at  the  same  enormous  salary  for  365. 
Keep  no  judge  anywhere,  and  your  establish- 
ment will  be  still  dieaper.  One  thing  the  argu- 
ment forgets:  that  what  you  save  in  judges, 
you  spend  ten  times  over  in  counsel  and  attor- 
nies.  Instead  of  having  one  judge  to  pay  for 
all  causes,  you  have  two  or  three  counsel  of 
as  many  different  sorts,  and  two  or  three  at- 
tomies,  of  so  many  different  sorts,  to  pay  in 
every  cause.  No  cause  but  what  must  travel 
backwards  and  forwards  between  town  and 
country  several  times,  without  reckoning  ap- 
peals :  and  causes  do  not  travel  from  thirty 
to  three  hundred  and  odd  miles  for  nothing. 
You  have  a  country  counsel  to  pay,  a  non- 
travelling  town-counsel,  and  a  set  of  travelling 
town-counsel :  you  have  a  country  attorney 
to  pay,  and  a  town  attorney.  This  is  part  of 
what  you  get  by  not  paying  your  share  to- 
wards the  expense  of  a  country  judge. 

If  motion  be  necessary  to  honesty,  nothing 
hinders  your  putting  your  judges  into  a  round- 
about, so  long  as  you  put  a  seat  into  it  for 
every  county,  or  whatever  else  the  division 
be,  with  a  judge  in  every  seat.  Complication 
precedes  simplicity.  Invention  begins  in  imi- 
tation. I  had  made  a  model  of  a  roundabout  tor 
my  judges — I  settled  my  principle  of  inter- 
community of  jurisdiction,  I  moulded  it  into 
the  form  represented  in  Tit.  IV.  of  my  draught, 
and  I  threw  my  roundabout  into  the  fire.  I 
invite  the  committee  to  dispose  of  their  twenty 
sets  of  tribunals  of  exception,  in  the  same 
way.  I  may  show,  perhaps,  more  at  length, 
what  they  will  be  gainers  by  such  sacrifice. 
My  roundabout  would  have  cost  money,  for 
judges  do  not  dance  for  nothing.  My  prin- 
ciple of  intercorofnunity  costs  not  a  fiurthing. 
When  improbity  is  rendered  impossible,  con- 
trivances  for  rendering  it  somewhat  less  pro- 
bable may  be  spared. 
Vol.  IV. 


Another  thing  the  argument  forgets:  that 
circuits  keep  defendants  in  criminal  causes  in 
jail,  six  months  in  some  places,  twelve  in 
others,  before  trial.  Oh !  but  if  they  had  not 
been  guilty,  they  would  not  have  been  put 
there.  Perhaps  so ;  and  if  so,  there  is  no  use 
in  trying  them  by  circuit  j  udges.  Several  other 
things  the  argument  forgets — that,  between 
circuit  and  circuit,  evidence  vanishes,  wit- 
nesses are  tampered  with,  justice  flies  away  in 
a  pet,  if  a  witness's  watch  happen  to  go  too 
slow  :  causes  lose  the  best  put  of  their  fea- 
tures by  being  squeezed  into  a  nutshell :  time 
digs  a  great  gulph  betwixt  delinquency  and 
punishment.  But  what  need  can  there  be  to 
remember  more  ? 

If  you  will  have  circuits  to  be  good  things, 
keep  to  metaphors.  Corruption  breeds  in 
stagnant  waters.  Assume  that  judges  are 
waters,  and  the  thing  is  done. 

Three  courts,  with  twelve  judges  in  them^ 
serve,  by  the  help  of  circuits,  for  (u  many  jury 
causes  as  all  England  supplies,  I  wUl  teU 
gentlemen  how  they  may  make  twelve  judges 
go  as  fiir  in  France.  Enact  a  law  that  no  man 
shall  sue  another  for  a  shilUng,  without  spend- 
ing thirty  pounds  before  he  knows  whether 
he  shall  get  it  or  no,  and  as  much  more,  up  to 
three  or  four  hundred,  as  circumstances  may 
require.  The  last  shilling  I  have  happened 
to  hear  of  as  got  in  this  way,  cost  the  plaintiff 
130  pounds,  of  which,  however,  by  the  help 
of  the  judge's  certificate  in  his  favour,  he  got 
back  all  but  the  odd  thirty.  This  shilling  had 
nothing  to  distinguish  it  from  other  shiltings. 
When  you  give  £150  for  a  shilling,  you  may 
set  down  the  exchange  as  something  above 
par,  according  to  the  course  of  English  jus- 
tice. After  this,  let  Frenchmen  send  to  Eng- 
lish  practice  for  models  of  justice. 

Do  gentlemen  suppose  that  the  uses  that 
have  been  found  for  circuits  were  the  consi- 
derations that  produced  them  ?  The  interest 
of  the  individual,  or  the  moment,  produces 
laws  in  a  dark  age :  ingenuity  finds  uses  for 
them  in  a  more  enlightened  one.  Do  they 
consider  what  it  was  for  that  circuits  were 
set  a-going  ?  It  was  to  enable  the  great  ty- 
rant to  swallow  up  the  little  ones.  While 
the  feudal  tree  was  in  full  bloom,  and  castles 
sprung  up  like  mushrooms,  each  castle  en- 
closed a  giant,  who,  growling  treason  at  the 
king,  sat  banqueting  on  the  favourite  food  of 
giants,  the  blood  of  the  people.  For  this  de- 
licacy he  was  beholden  to  his  dwarf,  who  viith 
a  laivyer's  gown  upon  his  back,  sat  squeezing 
the  blood  out,  and  conveying  it  into  the 
monster's  mouth.  The  arch-giant,  whose 
dwarfs,  with  all  their  squeezing,  could  not 
supply  him  fiist  enough,  bethought  himself 
at  last  of  dispatching  giants-errant  to  kill  the 
little  giants,  that  he  might  get  their  share. 
As  these  hunting  giants  required  to  be  £ed 
till  they  could  find  game,  it  yma  only  now 
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and  then  that  such  hunting  parties  could  be 
fitted  out.  At  first  it  was  once  in  seven  years, 
and  this  was  counted  a  **  stupendous  effort 
of  magnanimity  and  benevolence,"  by  the 
romancers  of  that  time.  At  last  it  came  to 
twice  in  one  year,  where  it  stands  at  present. 
The  little  giants  were  killed,  but  the  giant- 
killers,  instead  of  filling  their  places  with 
good  men,  went  on  their  rounds,  as  they 
continue  to  do  to  this  day. 

When  a  piece  of  clock-work  is  set  agoing, 
and  heads  to  look  after  it  are  wanting,  it 
keeps  on  going,  whether  it  be  of  use  or  whe- 
ther it  be  of  none.  The  old  clock-work  of 
revolving  judges,  having  kept  on  going  for 
so  many  years,  is  admired  to  this  day :  partly 
because  it  was  of  use  when  new,  but  much 
more  because  it  is  so  old,  that  greatest  of  all 
merits  in  the  eyes  of  lawyers. 

The  National  Assembly  of  France  has  been 
charged  with  madness  for  pulling  down  es- 
tabluhments :  and  because  they  have  done 
so,  the  nation,  it  is  said,  is  miserable.  Those 
who  entertun  themselves  so  much  with  the 
idea  are  yet,  it  seems,  to  learn,  that  if  you 
would  have  a  good  house  in  the  site  of  a  bad 
one,  you  must  pull  down  your  bad  one.  Were 
the  French  l^slature  as  careless  for  the 
moment,  as  the  English  legislature  has  been 
ever  since  it  has  been  a  legislature,  there 
might  be  some  foundation  for  the  charge. 
While  the  local  judicatures  of  the  barons, 
courts  subsisted,  justice,  such  as  it  was,  was 
to  be  had  for  everything.  The  short  proof 
lies  in  the  period  oif  the  first  circuits :  for  if 
men  could  have  lived  seven  years  without 
justice,  so  might  they  untQ  seventy  times 
seven.  With  much  ado,  those  judicatures 
were  demolished.  Feeling  the  want  of  them 
every  hour,  we  have  been  sitting  upon  the 
ruins  for  so  many  centuries,  without  so  much 
as  a  thought  of  rebuilding  anything  in  their 
room. 

Had  I  the  honour  of  a  seat  in  that  house 
where  the  miseries  of  preparatory  demolition 
were  so  pathetically  expatiated  upon,  I  could 
find  in  my  heart  to  propose  the  restoration 
of  these  local  judicatures.  On  what  ground  ? 
Not  under  the  notion  of  putting  a  period  to 
oppression:  — not  under  the  notion  of  ren- 
dering it  possible  for  the  body  of  the  people 

to  have  justice: 1  feel  iiiU  well  the 

weakness  of  all  such  arguments. No. 

But  for  the  pleasure  of  demolishing  the  work 
of  innovation,  and  re-edifying  that  most  ex- 
quisite of  all  structures,  the  old  English  com- 
mon law. 


CHAPTER  IV.  • 
Tit.  II.  continued. — On  Courts  of  Appeal. 

§  1.  Plan  of  the  Chapter. 
Courts  of  Appeal  fonn  the  subject  of  this 


*  Other  quesdoos,  though  idative  to  appcak 
themselves,  not  beins  neoessaiy  to  eonaidcr  vhh 
refierenee  to  the  estabushment  of  oooxtsof  appeal, 
will  have  no  place  here  :— 

1.  What,  if  any,  are  the  oriert  firom  wMcsl 
appeals  may  be  made,  over  and  above  the  deini- 
tive  decree? 

2.  Whataiediec^fiyefwhiehitahoiildbeia 
the  power  of  the  appellate  court  to  make  in  tefiDS 
of  toe  original  decree  ? 

3.  Whether  in  penal  causes  the  door  ahall  be 
equally  open  to  changes  made  to  the  dtModvam^ 
iagt  of  the  defendant,  at  to  dianget  made  to  hs 
advantage? 


diapter.     Under  this  head,  answers  will  be 
expected  to  the  following  questtons :  — 

1.  Whether  any  such  courts  are  neeeanry, 
and,  if  necessary,  on  what  aeeotmt  f 

2.  To  what  causes  their  jurisdiction  oqght 
to  extend? 

3.  At  what  pkuses  tribonals  of  this  natvc 
ought  to  be  erected  ? 

4.  How  many  ranAs  of  audi  tribunals  tfccn 
ought  to  be  erected  one  above  another  ?  la 
other  words.  How  many  deffreea  of  apped 
ought  to  be  allowed? 

5.  Of  what  description  the  jadE^es  seated  ia 
such  tribunals  ought  to  be?  Whether  in  the 
description  of  this  sort  of  judge  there  ought 
to  be  any,  and  what  difference,  distiqpnahiiig 
him  from  a  judge  of  an  immediate  court  ? 

6.  Whether  Uie  functions  of  nn  inunednte 
court,  and  those  of  a  court  of  appeal,  ot^t 
in  any  instance  to  be  lodged  in  the  same 
hands  ?  In  other  words.  Whether  appellate 
jurisdiction  ought  in  any  instance  to  h^joiaed 
with  immediate  f 

7.  What  ought  to  be  the.  proportiom^  in 
point  of  number,  between  immemate  eonrts 
and  courts  of  appeal  ? 

The  answers  to  these  questions  will  depend 
in  great  measure  upon  the  inconveniences 
liable  to  result  fi'om  the  allowance  of  appeals, 
and  upon  the  remedies  that  can  be  provided 
against  those  inconveniences.  But  the  pro- 
visions by  which  those  remedies  are  adminis- 
tered are  most  of  them  so  many  provisitMs 
of  procedure.  This  consideration  renders  on- 
avoidable  the  anticipating  on  the  subject  of 
procedure  in  some  degree.  Not  a  bnuich  in 
legislature  but  what  is  intertwined  with  eroy 
other.  Not  a  twig  can  be  managed  as  it 
should  be  by  him  who  does  not  bear  in  mind 
a  picture  of  the  whole.* 

§  2.  Grounds  for  the  AUowanee  of  Appeals,         < 

Allow  appeals,  you  suppose  miscondnct  on       I 

the  part  of  the  judge.    Suppose  no  sadi  mis-       , 

conduct,  rehearing  answers  every  purpose.  I 

The  uses  of  this  allowance  are  two:  1.  To 
correct  wrong  decision,  whether  intentioB- 
ally  so  or  unintentionaUy;  2.  To  prevent  de- 
cision intentionally  wrong,  by  rendering  the 
accomplishment  of  its  purpose  hopeless. 
Undue  decision  is  not  the  only  n 


Digitized  by 


Google 


Tit.  IL] 


ON  COURTS  OF  APPEAL. 


3S9 


by  the  object  of  undue  deeinon  is  capable  of 
being  aooomplished :  it  might  equally  be  so 
in  many  cases  by  delay,*  or  by  suppressbn  of 
evidence,  f 

I  Suppression  of  evidence  may  be  effected 

either  in  a  direct  way,  or  indirectly  by  undue 
predpitadon,  or  refusing  tbe  time  necessary 
for  the  collection  of  the  evidence.  X 

I  Appeals,  properly  so  called,  have  therefore 


*  The  mischief  of  delay  admits  of  tbe  follow- 
ing modificatioDs:  — 

I.  In  dvil  cases : 

1.  So  long  as  it  lasts,  it  is  productive  of  the  effect 
of  undue  decision,  to  the  pi^diceof  the  pUdnti£ 

2.  It  may  be  definitively  productive  of  the  same 
effect,  by  operating  a  supprenion  of  evidence. 

3. — or  bv  stavmg  off  the  decision  till  the  only 
means,  or  the  most  proper  means,  of  administer- 
ing satisfaction,  are  out  of  the  reach  of  justice. 

II.  In  penal  cases: 

4,  So  long  as  it  tests,  it  is  productive  of  undue 
impunity  on  the  psit  of  a  guilty  defendant,  and 
of  undue  anxiety  and  impairment  of  reputation 
on  the  next  of  an  innocent  one;  tovfaxh  is  to 
be  added  imprisonment,  or  other  undue  coercion, 
in  cases  which  render  the  application  of  such 
afflictive  expedients  necessary  before  conviction, 
lest  in  case  of  conviction  execution  diould  be 
^ded. 

A.  By  effectmg  a  supressionofevidenoe,  it  may 
be  definitively  productive  of  undue  impuni^  on 
the  part  of  the  guilty,  or  undue  conviction  and 
punishment  on  the  part  of  the  innocent 

6.  — or  of  undue  impunity  in  another  way,  by 
staving  off  the  decision  till  the  only,  or  most 
proper  means  of  satisfiMtion,  or  the  most  proper 
means  of  paying  the  debt  of  punishment,  are  out 
of  the  reach  of  justice. 

i>  Suppression  of  evidence  may  be  effected  in 
several  different  wajrs :  for  example, — 

1.  By  refusing  or  delaying  to  compel  the  ap- 
peaianoe  of  aperson  whose  evidence  (s  wantedC 

3.  By  refnsniff  to  suflbr  him  to  be  examined. 

3.  By  forbidding  him  to  make  answer,  or  by 
refusing  to  oblige  him  to  make  answer,  to  a  par- 
ticular question. 

4.  By  refusing  to  suffer,  or  to  compeL,  the  pnv^ 
duction  of  an  amde  of  written  or  other  real  evi- 
dence. 

6.  By  reftising,  in  the  case  of  immoveable  evi- 
dence, to  repair  to  the  spot  at  which  alone  it  can 
be  collected:  for  instance,  to  take  a  view  of  land 
or  buildings,  orto  take  the  exammation  of  a  bed- 
lidden  party,  or  other  witness: 

6i.  By  refusing  to  enter  upon  the  record  astate- 
snent  of  the  e^denoe,  of  what  nature  soever, 
irhen  collectod :  or  by  making  a  fidladous  or  im- 
perfect enttv  of  it 

In  English  jurisprudence,  the  doctrine  of  evi- 
dence has  furnished  matter  for  several  volnmss^ 
The  greaterpart  of  them  is  taken  up  in  settling 
in  what  cases  evidence  shalL  and  in  what  cases  it 
nhall  not,  be  suppressed.  On  this  head  there  is 
flcaroe  a  rule  in  it  that  is  notopposite  to  common 
nenae,  contradicted  by  practice,  and  repugnant 
to  every  end  of  justice.  For  penal  cases,  you 
would  swear  them  pomed  by  malefactors ;  for 
civil  ones,  by  debtois,  to  enable  them  to  cheat 
their  creditors. 

^  Precipitation  may  operate  a  suppresskm  of 
cndence,  and  tbencebe  productive  or  undue  de> 
ciaion  in  severs!  ways:  for  example,—    . 


for  their  necessary  adjuncts :  I .  Complaints  of 
delay ;  2.  Complaints  of  suppression  of  evi- 
dence :  of  whidi  latter  a  particular  modifica- 
tion is,  3.  A  complaint  of  undue  predpitation, 
productive  of  a  suppression  of  evidence.  J 

It  is  evident,  therefore,  that  a  court  of  ap» 
peal,  in  order  to  answer  the  purpose  of  its 
institution,  requires  to  have  cognisance  of  die 


1.  By  proceeding  to  decitiony  instead  of  waiting 
to  receive,  or  proceeding  to  compel,  evidence, 

2.  Bv  proceeding  to  hear  arguments,  or  to  col- 
lect evidence  that  might  as  well  have  been  col- 
lected at  a  future  time :  hi  a  word,  by  taking  any 
other  step  that  might  as  well  betaken  at  a  mture 
time,  instead  of  proceeding  to  collect  an  artide 
of  evidence  which,  if  not  collected  at  the  mo- 
ment, may  never  be  to  be  had  at  all:  forinstanee^ 
the  testimony  of  a  dying  nutn,  or  a  nutn  on  die 
point  of  settmg  out  upon  a  long  voyage. 

In  a  word,  since  the  brinffing  forward  one  step 
in  a  cause  may  be  the  ddaying  of  another,  what- 
ever mischief  may  be  operated  by  delay  in  the 
^gy  of  suppression  of  evidence,  may  be  equally 
cffBcted  1w  jiiecipitation« 

8.  So  likewise,  whatever  misehieft  may  be 
cjperated  by  dday,  in  the  way  of  placing  out  of 
the  reach  of  justice,  the  most  proper,  or  the  only 
means  of  yielding  satisfaction,  or  paying  the  debt 
of  punishment 

If  For  the  mbchief  of  delay,  the  remedy  is  sn 
order  for  expedition:  forthemiscfaief  of  suppress 
sion  of  evidence,  measures  taken  for  filling  up 
the  defidencv  in  the  body  of  the  evidence. 

Of  a  complaint  of  delay,  the  necessary  conco- 
miunt  is  therefore  a  petmonfbr  expedition  :  of 
a  complaint  for  suppression  of  evidence,  a  ped- 
tion  for  filling  up  an  alleged  deficiency  in  the 
body  of  evidence,  or  more  shortly,  a  petiHonJbr 
supply  of  evidence. 

As  to  precipitation,  it  has  no  separate  and  pe- 
culiar mischief  of  its  own ;  neither  can  what  haa 
been  done  in  this  way  be  undone:  there  can 
tiierefbre  be  no  paiticular  petition  correspondent 
to  the  complaint  made  upon  this  ground :  if  the 
mischief  be  that  of  suppression  of  evidence,  the 
petition  will  be  a  petition  for  supply  of  evidence : 
if  the  mischief  be  the  placing  the  means  of  satis- 
faction or  punishment  out  of  reach,  the  petition 
will  have  tor  its  object  such  measures  as  may  be 
best  calculated  for  brinjraig  the  obiecu  in  ques- 
tion within  the  reach  of  justice :  if  the  mischief 
be  of  any  otiier  kind,  the  petition  will  &11  under 
the  gemnl  notion  or  an  anpeal :  such  precipita- 
tion being  only  a  particular  mode  of  bringing 
about  an  undue  decision. 

A  petition  for  expedition  is,  if  there  be  any 
difference,  still  more  necessary  than  an  onUnary 
appeal  properly  so  caDed.  By  delay,  that  is,  by 
inaedsion,  a  judge  might  not  only  do  to  tbe  pre- 
judice of  the  pursuer's  claun,  all  the  miscnief 
that  could  be  done  on  the  same  side  by  undue 
decision,  but  he  might  do  it  without  committing 
himself  in  any  shape.  Let  a  decision  be  but 
given,  if  it  be  totally  poundless,  its  very  absur« 
dity  may  present  or  itself  a  sufficient  ground, 
not  only  nv  the  reversal  of  the  decree,  but  fat 
the  purashment  of  him  who  made  it :  suenoe,  if 
allowed,  will  afford  a  shelter  equally  secure  to 
the  grossest  absurdity  and  the  blackest  ^ailt. 
Without  the  means  of  compelling  a  deosion, 
the  most  perfect  contrivances  for  reformhig  un- 
due decisions  would  thsRiimre  be  of  little  uk. 
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several  sorts  of  complaints  just  mentioned. 
It  will  be  found  equally  true,  that  it  can  .re- 
quire, a  cognizance  of  nothing  more. 

The  institution  of  appeals  is  not  merely 
useful  to  the  two  purposes  that  have  been 
mentioned ;  it  is  absolutely  necessary  to  both 
those  purposes :  neither  the  superintendence 
of  the  public  eye  exercised  through  the  me- 
dium of  publicity,  nor  the  establidbing  of  re- 
tponsibilUy,  dvU  or  criminal,  on  the  part  of 
the  judge,  nor  both  these  securities  put  to- 
gether,  can  supersede  to  either  purpose  the 
necessity  of  appeals. 

As  to  publicity,  the  virtues  of  it  are  trans- 
cendent ;  but  they  are  not  all-sufficient.  1 . 
They  are  manifestly  insufficient  to  the  cor- 
rection of  uiidue  decision,  whether  intention- 
ally wrong  or  unintentionally :  they  are  even 
insufficient  to  the  prevention  of  it.  What- 
ever security  they  may  afford  against  a  want 
oi  probity  t  they  afford  none,  no  immediate  one 
at  least,  against  a  want  of  intelligence.  They 
tend  unquestionably  to  increase  the  measure 
of  intelligence,  in  as  far  as  intelligence  is  the 
fruit  of  exertion :  but  in  this  way  their  effi- 
cacy is  unhappily  precarious,  as  well  as  slow: 
they  will  render  him  who  has  talents  more 
careful  to  improve  what  he  has;  but  they 
yniX  not  absolutely  give  talents  to  him  who 
has  none.  Neither  can  the  security  they  af- 
ford against  want  of  probity,  powerful  as  that 
security  is,  be  depended  upon  as  being  in  all 
circumstances  proof  against  all  temptation. 
The  sophistry  of  the  passions  may  flatter  a 
man  with  the  hopes  of  eluding  the  scrutiny 
of  the  public  eye :  the  violence  of  the  pas- 
sions may  steel  him  against  the  public  cen> 
sure :  there  are  treasures,  in  competition  with 
which  reputation  itself  may  appear  to  have 
lost  its  vidue.  It  was  not  for  Mrant  of  pub- 
licity to  guard  it,  that  the  virtue  of  Appius 
sunk  under  the  shock  it  met  with  from  the 
beauty  of  Virginia. 

The  security  which  responsibility  alone,  to 
whatever  extent  it  be  carried — the  security 
which  responsibility,  civil  or  criminal,  affords 
against  undue  decision,  is  equally  short  of  the 
mark.  Against  unintentional  error  it  is  no- 
thing :  to  this  cause  of  undue  decision  it  never 
can  apply.  Bender  a  judge  liable  to  answer, 
though  it  were  with  his  fortune  only,  for  a 
mere  error  in  judgment,  that  is,  for  an  opi- 
nion different  from  that  of  him  who  is  to 
judge  over  him;  no  man,  unless  perhaps  a 
man  of  desperate  fortune,  would  take  upon 
him  the  office  of  a  judge.  The  mere  weak- 
ness of  the  intellectual  faculties  is  what  you 
can  never  punish :  you  can  punish  for  no  mis- 
conduct in  which  you  cannot  charge  the  will 
with  having  had  in  some  way  or  other  a  share : 
you  may  punish  for  improbity ;  you  may  even 
punish,  so  it  be  lightly,  for  mere  want  of  at- 
tention well  demonstrated;  but  for  mere  want 
of  natural  talent  you  can  never  punish. 


Against  even  intentional  miscondact  in  thb 
way,  the  efficacy  of  punishment  alone  is  al- 
most equally  uncertain  and  defident.  Imn- 
merable  are  the  occasions  in  which  mwdnrf 
may  be  done  — infinite  is  the  misrhirf  winci 
may  be  done,  in  this  line,  without  leaving  aoj 
traces  of  such  criminali^  as  pnniahment  oa 
lay  hold  of.  Innumerable  are  the  instiDea 
in  which,  lest  you  should  punish  blamelrw 
error  or  excusable  inattention,  you  will  &!d 
yourself  obliged  to  let  go  inexcusable  guih. 
The  efficacy  of  legal  punishment  in  this  wst. 
though  capable  of  greater  strength  than  that 
of  the  censure  of  public  opbiion,  is  atOl  mat 
limited  in  its  extent.  Ignominy  will  seesi 
out  many  a  lurking-place  to  whidi  punbh- 
ment  can  never  penetrate. 

Add  publicity  and  legal  responsibility  to- 
gether, still,  without  appeal,  the  measure  of 
security  is  incomplete.  Expatriation  will  save 
a  man  at  once  from  the  gripe  of  panishnwBt, 
and  from  the  sting  of  ignominy.  Expatris- 
tion,  though  to  some  an  intolerable  puni^ 
ment,  is  to  others  a  pleasure.  ExpatriatioB 
for  an  ignominious  cause  would  indeed,  to  a 
judge,  be  a  loss  of  salary,  as  well  as  of  repa- 
tation.  But  how  often  may  it  not  be  in  the 
power  of  a  wealthy  delinquent  to  afford  to  a 
judge  an  indemnification  more  than  equiva- 
lent for  the  loss  of  salary,  as  well  as  for  eveiy 
other  inconvenience  of  expatriation  ?  espe- 
cially if  the  judge,  through  misfortune  or 
misconduct,  should  happen  at  the  time  of  the 
temptation  to  find  himself  straitened  in  his 
circumstances.  And  the  sort  of  judge  whose 
virtue  stands  exposed  is,  it  must  be  remem- 
bered, of  the  lowest  rank,  and  conunonly  in 
circumstances  assorted  to  that  rank.  A  de- 
linquent, with  a  hundred  thousand  pounds  in 
his  pocket,  is  under  trial  for  a  crime,  the 
legal  consequences  of  which  would  absorb  his 
whole  fortune :  a  sacrifice  of  half  of  it  wouM 
be  a  gaining  bargain.  Who  shall  say  that  no 
judge,  and  that  in  the  lowest  rank,  shall  ever 
be  found,  who  would  prefer  such  a  pitch  of 
opulence  in  a  neighbouring  country,  to  hard 
duty  and  a  moderate  salary  in  his  own?*  How 


*  In  the  case  of  undue  decision, 
turns  upon  the  state,  that  is,  upon  the  upputi, 
state,  01  the  conscience  of  the  judge ;  upon  the 
question^  Whether  he  was  or  was  not  eonacioas 
of  its  being  undae ;  except  in  the  case  of  a  fixed 
Minciple  of  honest  error,  or  general  incapadtr. 
Particular  hardship  is  but  a  drop  of  water  in  the 
political  ocean:  a  general  sense  of  insecsmtj 
raises  an  univenal  stonn.  This  intotetable  sea- 
sation.  this  universal  stonn,  a  sin^  dediion,  so 
it  do  but  appear  to  be  the  result  of  known  wad 
intentional  injustice,  is  sufficient  to  excit&  Had 
it  been  throuffh  mere  misuqprehenaion  that  the 
daughter  of  virginius  had  been  doomed  to  scrri- 
tnde,  the  ii^ustice  would  have  passed,  like  a  mil- 
lion of  other  iiyastioes,  without  notice;  and  the 
Decemvirs  nugbit  have  been  rrignhia  to  this  day. 
It  wasBacon*s  apology  against  the  charge  of  cor- 
ruption, that,  whatever  he  might  have  made  men 
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often  in  England  might  not  a  supposition  of 
this  sort  be  realized  by  the  plunder  of  the 
East! 


pay  forjust  decrees,  he  had  never  sold  ui^ust 
ones.  The  excuse,  true  or  false,  was  little  to  the 
purpose;  for,  as  it  was  notorious  that  he  took 
money  for  his  decrees,  and  disputable  whether 
they  were  just  or  no,  the  Court  of  Chancery  wore, 
in  the  eye  of  the  public,  the  appearance*of  a  great 
•uction-room,  in  which  all  toe  fortunes  o7  the 
kingdom  were  selling  to  the  best  bidder,  for  the 
benefit  of 'the  judge. 

Motives,  even  of  the  purest  ^kind,  if  they  fyre- 
sent  to  the  public  eye  the  prospect  of  insecurity, 
may,  in  this  way,  produce  to  a  certain  degree  the 
evil  consequence  of  corrupt  ones.  Such  is  the 
case  where  the  judge  takes  it  into  his  head  to 
turn  legislator,  and  to  substitute  to  the  bad  laws, 
which  It  is  his  business  to  execute,  better  ones  of 
his  own  making.  Everybody  knows  in  England 
what  an  alarm  was  taken  by  lawyers,  and  through 
them  by  a  considerable  put  of  the  public,  on  ac- 
count of  two  or  three  decisions  given,  not  a  great 
many  years  ago,  more  conformable,  it  was  sup- 
posed, to  reason  than  to  law.  Conveyancers  were 
up  in  arms:  Not  a  will  nor  a  settlement  can  we 
'oretend  to  drawy  said  they,  which  this  man  with 
nis  improvements  map  not  turn  into  waste  paper, 
Shidl  absurdity  have  been  worshipped  in  my  pre- 
deeessors,  and  shall  not  reason  ana  good  sense  be 
tolerated  in  me  ?  He  had  miscalculated.  The 
times  are  over,  when  judges  might  dedde  ab- 
aurdly,  or  rationally,  as  they  pleased.  Something 
of  a  public  is  formed  in  England ;  and  a  public 
which,  with  all  its  fondness  for  old  abuses,  will 
not  submit  to  new. 

To  this  head  may  be  referred  one  of  the  chief 
Advantages  attending  the  institution  of  juries. 
The  most  sanguine  admirer  of  that  institution 
can  never  seriously  suppose  that,  on  the  part  of 
a  random  assemblage  of  uneducated  men,  un- 
used to  judicature,  uie  chances  of  erroneous  de- 
cision can  in  each  instance  be  less  than  on  the 
part  of  a  man  of  education  who  has  made  it  the 
Dusiness  of  his  life :  but,  as  the  composition  of 
this  tribunal  changes  at  every  cause,  men  flatter 
themselves,  vainly  flatter  themselves,  that  in  so 
fluctuating  an  assembly  no  fixed  principle  of  er- 
Tor  can  perpetuate  itself. 

In  the  case  of  undue  decision,  which  has  for 
its  source  neither  a  corrupt  principle,  nor  a  ]^n- 
dple  of  any  other  kind  that  threatens  a  repetition 
or  the  grievance,  the  mischief  may  in  most  cases 
be  set  down  as  nothing.  It  may  in  all  civil  ones. 
Take  into  the  account  the  interests  of  the  parties 
merely,  and  suppose  the  expectation  of  success 
equal  on  both  sides ;  decide  as  you  will,  you  do 
just  as  much  good  and  just  as  much  harm  by  de- 
ciding one  way  as  the  other.  A  decision  has  been 
l^iven,  erroneously  suppose,  though  upon  the  me* 
rits,  to  the  pr^udice  of  the  plainuff.  What  harm 
has  been  done  by  this  upon  the  whole  ?  Not  any. 
Whatever  suffering  the  plaintiff  has  undergone 
in  consequence,  so  much  suffering  has  been 
saved  to  nis  successful  adversary.  This,  it  is 
true,  would  not  have  been  the  case,  upon  the 
supposition  that  the  expectation  of  success  on  the 
part  of  the  winner  had  been  less  strenuous  than 
on  the  part  of  the  loser:  as  it  may  be  supposed  to 
have  been,  if,  without  any  opinion  of  the  merits, 
the  defence  had  been  made  merely  through  a 
temporary  inability  to  comply  with  the  demand, 
s>r  in  Older  to  stave  off  the  evilday  of  compliance. 


True  enough  it  is,  and  npt  undeserving  of 
remembrance,  that  were  it  not  for  the  secu-. 
rity  afforded  against  intentional  misconduct. 


But  this,  in  the  instance  put,  cannot  be  supposed 
to  be  the  case.  The  defendant's  cause  has  appear- 
ed j  ust  in  the  eyes  of  an  impartial  judge :  is  it  likdr 
that  it  should  have  appeared  less  so  in  his  own? 

In  penal  cases,  it  is  true,  the  mischief  of  eiio* 
neous  decision  is  of  a  more  substantial  nature. 
If  to  the  prejudice  of  the  defendant,  undue  and 
useless  suflferin^  is  the  consequence.  Happily, 
this  misfortune,  m  proportion  as  it  is  important,  is 
unfrequent.  Whatever  may  be  said  by  honest 
concern  or  hypocritical  affecUtion,  the  propen- 
sity of  human  nature  lies  the  other  way.  No  man, 
however  depraved,  does  mischief  without  parti- 
cular reasons  for  doing  it:  still  less  a  judge,  who 
risks  so  much  by  doing  it  If  an  incident  m  this 
kind  be  but  suspected,  it  makes  an  event,  and 
the  whole  country  rinss  with  it.  In  a  oountzr 
like  France,  I  should  be  much  surprised  to  find 
that  the  whole  number  of  unjust  sentences  of  all 
kinds,  exclusive  of  such  as  may  have  been  meant 
to  be  so,  had  ever  amounted  to  ten  in  the  com- 
pass of  a  year. 

Errors  on  the  other  side  are  beyond  compari- 
son more  natursl,  and  more  numerous,  even  un- 
der the  harshest  system  of  justice.  And  enon 
on  this  latter  side  are.  in  some  of  the  most  fre* 
quent  as  well  as  mischievous  of  crimes,  in  fact^ 
more  pernicious  than  on  the  fonner.  Punish  a 
man  erroneously  as  for  a  homicide  cCnnmitted  in 
prosecutk>n  of  a  desi^  of  robbery,  you  punish 
that  one  man.  Acquit  erroneously  a  man  guilty 
of  the  same  crime^  you  sacrifice  me  lives  of  all 
those  whom  destiny  has  marked  out  for  victims 
to  his  future  enteiprisea.  The  English  proce- 
dure, favourable  to  malefiictors  as  it  is  harsh  and 
ruinous  to  honest  men,  has  forgot  to  provide  cor- 
rection for  the  most  palpable  errors  on  this  side : 
and  this  forgetfulness,  or  this  blindness,  has 
obtained,  from  a  deluded  public,  the  praise  of 
humanity  and  wisdom. 

Such  beinff  the  case,  the  chance  of  error  on 
this  side  wilTnot,  in  Enghmd  at  least,  and  by 
the  admirers  of  English  judicature,  be  added  to 
the  list  of  the  reasons  that  call  for  the  institu- 
tion of  appeals:  in  my  estimate,  it  would  tell  as 
one,  though  that  not  of  itself  a  sufficient  one. 

Thus  stands  the  matter  where  the  point  in  con- 
troversy has  been  the  matter  of  fact  Foronded* 
sions  rdative  to  the  mere  matter  of  fact,  suppose 
every  source  of  undue  decision,  and  thence  adl 
ground  for  a  public  sense  of  insecurity,  out  of 
the  question,  none  but  the  parties  and  tneir  im- 
mediate connexions  are  at  all  concerned. 

Let  the  decision  turn  upon  the  point  of  law, 
and  suppose  no  such  provision  made  as  that  sug- 
gested in  the  text,  the  case  is  otherwise.  Every 
decision  made  upon  the  question  of  law  has,  in 
as  far  as  it  is  known,  the  effect  of  a  new  law ; 
which,  in  this  case,  being  unconformable  to  the 
will  or  the  legislator,  is  by  the  supposition  a  bad 
one:  it  leads  the  judicial  power,  and  on  pain  of 
worst  consequences  compels  them,  to  give  simi- 
lar bad  decisions  in  all  tiiture  cases  of  that  sort 
Adopt  the  institution  above  suggested,  stop  the 
current  of  future  bad  dedsionsby  the  hand  of 
the  legislature^  the  mischief  of  the  bad  decision, 
though  a  decision  on  the  point  of  law,  is  no 
longer  general  but  particular,  and  stands  on  no 
wider  basis  than  if  the  decision  had  been  given 
on  the  mere  question  of  fact 
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the  benefit  to  be  reaped  from  the  institution 
of  appeals,  as  a  corrective  to  unintentional 
error,  would  hardly  pay  for  the  expense. 
The  only  considerable  mischiefs  liable  to  flow 
from  the  latter  source,  might  be  cured  by 
other  means  at  a  mudi  cheaper  rate.  The 
utmost  mischief  that  can  result  fi^m  a  single 
decision  so  circumstanced,  abstraction  made 
of  the  influence  that  decision  may  have  upon 
^ture  ones,  is  of  small  account.  Whether  it 
ahall  or  shall  not  in  that  way  cast  anjr  preju- 
dicial influence,  depends  upon  the  legislature. 
If  it  was  the  matter  of  fiut  only  that  was  in 
question,  no  such  influence  can  have  place : 
if  it  were  the  matter  of  law,  a  word  from  the 
legislature  is  sufficient  to  put  a  stop  to  it. 
Of  a  decision  on  the  point  of  law,  the  eflPect 
is,  to  declare  what  on  the  pomt  in  question 
is  the  will  of  the  legislature.  If  the  declara- 
tion be  right,  there  is  no  error  in  the  case :  if 
wrong,  a  frdse  law  is  given  as  to  that  sort  of 
case,  instead  of  the  true  one.  But  it  is  the 
friult  of  the  legislature,  if  laws  that  are  none 
of  theirs  are  suffered  to  be  given  under  their 
name.  A  committee  of  revision,  to  watch 
over  the  interpretations  given  of  the  acts  of 
the  legislature  by  the  courts  of  justice,  and 
to  report  such  as  appear  to  have  erred  from 
the  mark,  that  their  influence,  as  to  the  fit- 
ture,  may  be  stopped,  is  a  remedy  equally 
commodious  and  indispensable.  For  a  com- 
mittee  of  this  sort  some  work  is  already  found 
by  Articles  11,  18,  and  16,  of  Tit.  L  in  my 
Draught.* 


Whether  the  question  tamed  upon  the  written, 
or  upon  what  is  calkd  the  imwflttm  Uw,  so  long 
as  that  most  pestilent  of  all  nuisances  is  suffered 
through  necessity  to  continue,  need  make  in  this 
lespect  no  sort  of  difference.  The  disease,  it  is 
true,  is  always  more  apt  to  break  oatm  this  bas- 
taxd  sort  of  law  than  in  the  legitimate:  but  the 
cure  is  not  less  easy  to  apply  in  theone  case  than 
in  the  other.  If  a  sore  plaoe  is  observed  m  the 
-unwritten  law,  put  a  patch  of  written  law  upon 
it.  and  as  fitf  as  the  patch  extends,  the  inoonve. 
nienoe  is  no  more. 

All  this  proceeds  upon  the  supoosition  of  a 
legislature  constantly  awake,  such  as  that  of 
Fiance,  since  the  bioad  dav-light  it  has  cast 
upon  the  fiice  of  the  pdUtical  world,  can  never 
cease  to  be:  not  of  a  legishuion  like  the  British, 
habituaUy  asleep,  unless  when  roused  by  the  spur 
of  some  paltiy  private  interest,  or  momentary 
public  one^  ,  ,      ^ 

•  I  say,  at  to  the  futures  to  extend  the  efiect 
of  the  interpretation  to  the  past,  would  be  to  turn 
the  k^idaave  assembly  into  a  court  of  appeal, 
and  the  time  of  the  legislatue  would  be  oon« 
aumed  in  judicature.  In  the.  one  way,  the  only 
caaea  about  which  the  legislatuie  wiU  be  occa- 
pied,  will  be  those  in  which  the  interpretation 
given  in  the  courts  bdow  haa  appeared  erraneous 
m  the  eyes  of  the  commutes  va  the  other  wav, 
the  legislataK  would  be  tzouUed  with  all  the 
cases  &  which  the  untueeeawfrloarty  thought  it 
cnoneous,  or  fiw  die  purpose  of  delay  found  his 
account  hi  pretending  to  think  it  so^ 


§3.  /NConMnteNcet  of  Appeal^  with  tkeu 
RemedUs, 

If  courts  of  appeal  were  any  thing  less 
than  necessary,  the  institution  woold,  it  b 
evident,  be  &r  from  eligible.  Expeoae  to  the 
public  is  interwoven  with  the  estaUishiDent : 
expense  and  delay  to  the  suitor,  and  thence 
frequently  a  failure  of  justice,  is  inseponUe 
from  the  proceedings.  Institute  more  tanks 
than  one,  the  measure  of  these  inconTenieDces 
b  increased  in  a  great  degree,  though  not 
absolutely  doubled,  at  each  rank.  In  what 
places  courts  of  thb  sort  ought  to  be  aet  down, 
and  thence  how  many  ranks  of  them,  in  a 
country  like  France,  there  ought  to  be,  are 
questions  that  will  meet  us  &rtheroD.  Thns 
much  in  the  mean  time  b  evident,  that  ihs 
efficacy  of  the  remedies  that  can  be  found  for 
these  inconveniences  b  a  consideration  by 
which  the  number  of  these  courts  to  be  pro- 
vided, and  the  stations  to  be  allotted  to  tlMB, 
oonnot  but  be  influenced  in  a  conaideraUe  de- 
gree :  a  general  view  of  these  remedies  nsst 
not  therefore  be  omitted  here.  In  all  the  es- 
tablished systems,  large  tribes  of  c 
excluded  from  the  benefit  of  appeal, 
sideration  of  the  expense.  Is  the  i 
a  necessary  or  justifiable  one?  To  tfaia  <_ 
tion  no  answer  can  well  be  given,  till  after 
consideration  had  of  the  reductions  that  are 
capable  of  being  made  in  the  expense. 

All  the  inconveniences  above  mentiflaed 
must  have  plaoe,  in  a  greater  or  leas  degree, 
although  appeals  were  never  to  be  piefened 
any  otherwise  than  bond  fide  ;^  that  is,  neeom- 
panied  with  a  sincere  persuasion  of  right,  and 
suggested  by  a  pure  desire  of  justice.  To  sack 
only  can  the  institution  propose  to  itself  will- 
ingly to  give  admittance.  The  misfortmie  is, 
that,  along  with  bond  fide  appeala,  mmlAfide 
ones  will  be  liable  to  slip  in:  appeals  in  the 
preferring  of  which  a  man  is  conscious  he 
b  in  the  wrong,  and  which  he  prefers  widi 
no  other  view  than  that  of  gaining  some  no- 
due  advantage.  Allow  thb  privilege,  yon 
must  expect  to  see  it  oftentimes  made  nae  of 
to  no  other  end  than  to  the  staving  off  the 
evil  day,  when  satisfiiction  b  to  be  made  or 
punishment  undergone:  you  must  expect  to 
see  it  made  use  of  for  the  sake  of  loa&ig  the 
adversary  with  expense,  and  wbtLi  by  tlie  de- 
lay, and  what  by  the  expense,  producing  a 
fiolure  of  justice.  Such  are  the  naa  whic^ 
you  may  be  sure  will  be  made  of  it,  in  as  ftr 
as  ignorance  or  negligence  has  left  room.  To 
the  list  of  remedies  against  the  inconvenieiiees 
of  appe^  in  genial,  must  therefore  be  added 
another  list  of  remedies,  calculated  to  prevcad 
not  only  the  inconvenienoes  resultiiY  frosa, 
nuddfide  appeals,  but  the  appeals  themselves. 

Fbret  lUmedieM  iufouut  (At  lueomvemiemem  ef 
Appetde  in  CfeueroL 

1.  At  the  head  of  the  first  of  these  Ibis, 
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nay  be  placed  the  establishment  of  the  nuudm, 
•that  the  appellate  court  ehall  receive  as  grounds 
for  its  judgment f  no  other  documents  thanwhat 
have  been  submitted  to  the  observation  of  the 
/court  appealed  from. 

This  maxim  is  in  a  manner  a  necessary 
consequence  of  the  use  and  definition  of  an 
appeaL  An  appeal  supposes  error  on  the  part 
of  the  judge  appealed  from :  suppose  no  such 
error,  there  is  neither  ground  nor  use  for  it. 
A  rehearing  would  have  been  the  more  simple 
and  equally  effectual  remedy.  But  it  is  no 
error  m  a  man,  not  to  have  profited  by  docu- 
ments not  within  his  reach.  Add  any  one 
document  whatsoever  to  those  which  he  had 
before  him,  his  judgment  might  have  been 
altogether  different.  Under  such  circumstan- 
ces, judgment  in  appeal  would  be  correction 
where  there  has  been  no  mistake. 

From  this  maxim«  if  steadily  adhered  to, 
result  several  capital  advantages : — 

It  gives  liberty  to  choose  the  fittest  situ- 
ation for  the  court  of  appeal,  with  little  or 
no  regard  to  distance.  Were  a  set  of  wit- 
nesses to  have  to  travel  five  or  six  hundred 
miles  upon  every  sixpenny  cause,  from  an  im- 
mediate court  at  Perpignan  to  a  court  of 
appeal  at  Paris,  or  a  judge  of  appeal  to  travel 
from  the  judgment-seat  at  Paris  to  the  abodes 
of  the  witnesses  at  Perpignan,  the  grievance 
would  be  intolerable.  But  when  all  there  is 
to  convey  is  a  parcel  of  papers,  when  once 
they  are  put  into  the  post,  whether  they 
have  sixty  miles  to  go  or  six  hundred,  makes 
in  comparison  but  little  difference. 

It  saves  the  expense  and  delay  of  a  re- 
peated collection  of  the  evidence.  By  the 
virtue  of  this  single  rule,  the  burthen  is  thus 
reduced  almost  a  half.  * 

The  operation  of  this  fundamental  measure 
of  economy  may  be  made  to  receive  consider- 
able assistance  from  several  subsidiary  provi- 
sions. 

2.  Transmission  of  the  record  f  from  the 


*  In  England,  in  civil  cases,  an  appeal  is  al- 
lowed, under  the  name  of  a  new  triaC  from  one 
jury  to  another,  at  the  diBcretion  of  the  judges 
Irom  whose  court  the  action  was  sent  to  be 
tried,  unon  hearing  the  report  of  the  judge  who 
presided  at  the  first  trial,  and  the  arguments  of 
counsel  upon  the  report  But  the  evidence  must 
all  be  dehvered  over  again,  and  the  labour  of  the 
first  trial  is  all  lost  upon  the  second.  MHiether 
the  trial  is  meant  to  answer  the  purpose  of  an 
appeal,  or  of  a  rehearing  merely,  or  of  a  supply 
01  evidence,  makes  no  difference ;  nor  is  any  no- 
tice taken,  upon^the  second  triu,  of  what  had 
passed  upon  the  first. 

f  By  the  word  record^  I  beg  once  for  all  to  be 
understood  to  mean  what  a  record  ought  to  be : 
a  complete  history  of  the  proceedings  in  the 
cause,  mduding  the  whole  body  of  the  evidence : 
not  the  hodge-podge  called  in  English  law-jar- 
goo  a  record^  a  mess  made  up  ofone  grain  of 
truth  to  ten  or  twenty  of  lies  and  nonsense.  The 
reading  of  an  Engliso  record  is  a  felicity  to  whidi 


court  below  to  the  court  above,  by  the  post, 
and  that  gratis,  and  without  passing  through 
mercenary  hands. 

3.  Power  to  either  party  to  take  the  judg- 
ment of  the  court  above  in  the  first  instance, 
upon  mere  view  of  the  record,  without  argu- 
ment; but  without  being  precluded  from  the 
right  of  arguing,  if  the  decision  given  on  the 
mere  view  of  the  record  be  not  satisfiictory. 

4.  Lake  power,  upon  subjoining  to  the 
record  a  written  argument. 

An  appellant  or  respondent  may  by  this 
means  take  two  chances,  if  he  pleases,  for  a 
decision  in  his  fiivour,  before  he  puts  himself 
to  the  expense  of  engaging  an  advocate  to 
plead  vivd  voce  at  the  court  above.  The 
decision  not  to  be  conclusive  against  either 
party,  till  he  has  been  at  liberty  to  be  heard 
by  an  advocate ;  but  to  be  conclusive  against 
him  in  the  first  instance,  if  he  has  availed 
himself  of  that  liberty. 

In  all  this  there  is  no  expense  but  the  mere 
cop3ring  of  the  record ;  an  operation  which 
the  appellant  himself  might  be  allowed  to 

Eerform,  if  he  were  able,  and  thought  it  worth 
is  while.  I  mean,  except  an  advocate  be 
employed:  and  then  there  is  no  need  of  an 
attorney.  The  pursuer  or  defender-general, 
as  the  case  is  (see  Tit.  XI.  and  XII.  of  my 
Draught,)  at  the  court  above,  upon  the  fee's 
being  paid  to  the  corresponding  advocate- 
general  at  the  court  below,  may  be  charged 
with  the  transmission  of  it  to  the  profes- 
sional advocate.  Whether  this  advocate  be 
employed  in  the  metropolis,  or  in  a  country 
town,  need,  in  point  of  expense,  make  little 
difference. 

5.  Interdiction  of  all  appeals  from  interlo- 
cutory orders ;  in  other  words,  from  decrees 
other  than  definitive,  on  any  other  ground 
than  that  of  irreparable  mischief:  as  if  the 
effect  of  the  interlocutory  order  complained 
of  would  be  an  irrecoverable  deperition  of 
indispensable  evidence.  It  is  evident  that 
where  an  interlocutory  order  would  be  at- 
tended with  any  such  effect,  it  stands  upon 
the  footing  of  a  definitive  decree. 

From  an  interdiction  of  this  sort,  no  pre- 
judice to  justice  can  arise.  If,  notwithstand- 
ing the  interlocutory  order  complained  of, 
the  definitive  decree  is  such  as  the  complain- 
ant would  have  wished,  the  appeal  would 
have  been  of  no  use :  if  otherwise,  it  is  then 
time  enough  to  appeal ;  and  one  appeal  at 
that  ultimate  stage  answers  every  purpose  of 


no  Frenchman  who  is  not  master  of  English,  must 
presume  to  aspire:  fi>r  in  the  French  translatioDs 
of  Blackstone's  romances,  the  formularies,  con. 
taining  the  marrow  of  the  sdeoce,  are  barba. 
rously  omitted.  The  predilection  which,  with  a 
degree  of  readiness  peculiar  to  that  generous  na- 
tion, has  been  so  generously  conceived  in  favour 
of  English  juris]>rudence,  has  therefore  no  other 
basis  than  a  mutiUted  copy  of  a  tawdry  and  de- 
ceitful picture. 
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twenty  appeals  at  so  many  intermediate  sfages. 
Well  or  ill  grounded,  appeals  from  interlocu- 
tory orders  are  therefore  equally  useless. 

In  the  case  of  a  complaint  of  delay,  or  a 
complaint  of  suppression  of  evidence,  the 
maxim  forbidding  the  admission  of  fresh  do- 
cuments cannot,  it  is  true,  be  adhered  to. 

In  the  case  of  delay,  the  very  foundation 
of  the  complaint  is,  that  no  documents  at  all 
have  been  collected  by  the  court  below,  or 
at  least  not  enough  to  form  a  just  basis  for 
dedsion. 

In  the  case  of  suppression  of  evidence,  the 
complaint  is,  that  certain  documents  which 
ought  to  have  been  collected,  and  without 
which  the  collection  would  be  incomplete 
and  fallacious,  have  not  been  collected. 

In  both  these  instances  the  grievance  is, 
that  documents  which  ought  to  have  been 
submitted  to  the  observation  of  the  court 
below,  have  not  been :  so  that,  were  the  ap- 
pellate court  not  to  receive  as  grounds  for 
its  judgment  any  other  documents  than  what 
at  that  stage  of  the  cause  have  been  submitted 
to  the  observation  of  the  court  appealed  from, 
its  judgment  must  be  ill-grounded. 

In  these  cases,  then,  one  of  three  things 
must  be  done :  the  court  above  must  itself 
interpose,  and  collect  the  deficient  evidence, 
or  it  must  reimpose  that  task  upon  the  court 
appealed  from,  or  it  must  transfer  it  to  some 
other. 

1.  To  employ  the  first  expedient  would  be 
employing  the  court  of  appeal  about  the 
business  of  an  immediate  court ;  a  confusion 
of  powers  which,  as  we  shall  see  more  parti- 
cularly a  little  farther  on,  would  be  attended 
with  several  inconveniences;  —  1.  It  would 
necessitate  the  institution  of  courts  of  appeal 
as  near  to  the  sevend  scenes  of  action,  and 
consequently  in  as  great  number,  as  the  im- 
mediate courts.  2.  It  would  occasionally 
surcharge  the  courts  with  an  extraordinary 
load  of  business.  3.  It  would  deprive  the 
suitor,  as  to  so  much  of  the  proceedings,  of 
the  benefit  of  appeal.  4.  It  would  enable 
the  judges  of  appeal  to  make  approaches  to 
arbitrary  power,  by  swallowing  up  the  func- 
tions of  the  immediate  courts,  and  substi- 
tuting in  the  room  of  an  authority  subject  to 
appeal,  a  power  exempt  from  that  controul. 

2.  Committing  to  the  judge  appealed  from, 
the  business  of  repairing  his  own  errors,  is 
what  certainly  may  be  done,  if  no  fault  of 
the  will,  no  improbity,  no  proud  or  capri- 
cious pertinacity,  is  attributed  to  him.  But 
the  great  necessity  for  instituting  appeals  and 
complaints  of  this  nature  results,  as  we  have 
seen,  from  the  danger  of  a  vice  of  this  sort 
that  might  otherwise  introduce  itself  into  the 
character  of  the  judge.  This  resource  can 
never  therefore  be  trusted  to  as  the  only  one. 

3.  There  remains  that  of  giving  the  com- 
mission to  a  judge  of  some  neighbouring 


court.  This  is  an  expedient  fi-ee  Irom  aH 
objections,  and  forms  but  one  out  of  many 
instances  of  the  application  of  the  principle  of 
intercommunity  of  jurisdiction,  the  advantages 
of  which  have  alrody  been  represented.  (  See 
Chap.  III.)' 

The  less  the  expense  of  the  procccefingi 
in  the  courts  below,  the  less  heavy  will  the 
small  portion  of  expense  which  we  have  found 
to  be  inseparable  from  the  business  of  appeal, 
press  upon  the  suitors.  The  folio wing^sketdk  | 
will  afford  a  glimpse  of  the  means  that  may 
be  employed  for  reducing  the  expense  in  the 
first  instance : — 

1.  Abolition  of  all  law  taxes,  as  proposed 
by  the  committee.  See  Tit.  I.  Art.  5,  Com- 
mittees Draught. 

2.  Abolition  of  all  court  fees — of  all  dues 
paid  by  suitors  to  persons  employed  by  iht 
public  in  the  administration  of  justice.  This 
also  seems  to  be  proposed  by  the  coaunittee: 
Ibid, 

3.  Confinement  of  the  expense  of  meree- 
nary  law-assutance  to  the  instances  where  it 
is  absolutely  necessary,  by  the  admission  of 
unmercenary.  See  Chap.  I.  Ohservatitms  on 
Tit.  L  Art.  20,  New  Draught, 

4.  Reduction  of  the  expense  of  mercenary 
assistance,  where  it  is  necessary,  by  the  abo- 
lition of  the  distinction  between  advocates 
and  attorneys.     Ibid,  Art.  21. 

5.  Abolition  of  the  expense  of  taking  mer- 
cenary opinions,  by  obliging  the  judge  to  give 
a  categorical  opinion  in  the  first  instance  upon 


*  A  complaint  of  delay,  or  summasion  of  evi. 
dence,  it  may  occur,  is  a  sort  or  cause  within  a 
cause ;  and  every  cause  must  have  its  evidence, 
its  grounds,  to  go  upon.  But  the  very  complaint 
here  is,  that  the  judce  below  will  not  collect  evi- 
dence. What  remedy  ?  Sevend.  In  de&nlt  of 
the  judge,  the  puisuer-genenl  may  be  nonind 
to  collect  me  evidence  relative  to  this  indaeotol 
cause :  in  his  default,  the  defender-genenL  In 
default  of  both  those  public  officers,  the  private 
individual,  the  appellant  himself,  must  certainly 
try  his  own  credit  with  the  court  above.  Tina  hie 
may  do,  either  in  person,  or,  if  the  distance  be 
too  ^reat,  by  letter,  provided  it  be  under  the 
sanction  of  an  oath,  in  manner  hereinafter  dmd* 
tioned :  but  in  a  case  like  this,  he  can  be  inno 
want  of  witnesses:  as  to  whatever  aUegaiioDS<cr 
other  documents  he  demanded  to  have  trans- 
mitted  in  form  of  a  record,  and  to  which  the 
magistrates  in  question  refiised  to  give  that  aa« 
thentication,  he  has  but  to  call  in  the  «»•—> «*8i« 
of  any  bjrstander. 

These  are  cases  just  possible,  but  not  at  aD 
supposable.  A  public  magistrate  will  not  ventnic 
upon  an  act  of  misbehaviour,  which  admits  of  no 
colour  of  defence.  A  judge  may  have  good  rea- 
sons for  delaying  a  cause ;  oe  may  have  pi^w^fctir 
reasons  for  suppression  of  evidence;  bat  tat  re- 
fusing to  give  his  attestation  to  aUeapCioBB  oa 
either  side,  which  the  law  expressly  oraered  hin 
to  reeord,  he  can  have  no  excuse.  It  win  be  a 
crime  on  his  part;  and  the  proceedings 
him  will  follow  the  ooutk  marked  out,  ' 
lation  to  other  crimes. 
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a  state  of  facts  agreed  upon  by  all  parties  in- 
terested, and  an  hypothetical  one  upon  a  state 
of  Aicts  disputed  on  any  side.    lifid. 

6.  Termination  of  the  cause  at  the  same 
hearing  in  which  it  commences,  whenever  it 
happens  to  he  ripe  for  decision  at  that  period : 
as  it  will  be,  if  the  parties  attend  in  person, 
and  the  cause  rests  solely  upon  the  evidence 
of  the  parties,  or  upon  such  real  evidence,  or 
the  evidence  of  such  witnesses,  as  they  hap- 
pen to  bring  with  them,  or  upon  the  mere 
question  of  law,  or  upon  all  or  any  of  these 
grounds.    Ibid. 

7.  Clearing  the  cause,  by  mutual  admis- 
sions, at  that  early  period,  of  all  fiicts  on  each 
side  which  are  not  meant  to  be  contested  on 
the  other : — another  consequence  of  the  joint 
appearance  of  the  parties  in  the  first  instance 
in  presence  of  the  Judge.    Jbid. 

8.  Clearing  the  cause  of  all  fidse  allega- 
tions, the  truth  of  which  he  who  makes  them 
has  no  real  hope  of  being  able  to  make  good, 
and  of  all  proof  relative  to  such  allegations : 
— another  consequence  of  the  personal  ap- 
pearance  of  the  parties,  speaking  upon  oath. 
Jbid, 

9.  Confining  the  quantity  of  delay  granted 
to  the  quantity  absolutely  and  honestly  re- 
quisite for  each  particular  purpose  in  each 
particular  cause: — another  consequence  of 
the  personal  appearance  of  the  parties,  speak- 
ing upon  oath,  and  of  the  avoiding  to  lay 
down  genera]  rules  of  procedure  relative  to 
time.     Ibid. 

10.  Facility  given  to  the  compromising  of 
the  cause  in  that  stage,  with  the  advice  and 
assistance  of  the  judge,  if  it  be  a  case  fit  for 
dompromise.     Ibid. 

11.  Reduction  of  the  expense  of  the  at- 
tendance of  witnesses,  by  powers  for  the  ex- 
amination of  them  each  in  the  court  of  his 
own  territory,  so  fiu-  as  confirontation  is  not 
necessary :  and  for  appointing  confi-ontation, 
where  necessary,  at  the  court  where  it  can 
be  performed  at  least  expense. 

12.  By  confining  the  territories  of  imme- 
diate courts  to  sudi  an  extent  as  admits  of 
witnesses  and  suitors  attending  in  court  du- 
ring the  jiaridicai  day,  without  being  obliged 
to  sleep  elsewhere  than  at  their  own  homes. 

13.  By  managing  the  business  of  exami- 
nation of  witnesses  in  distant  courts,  by  in- 
structions sent  fi-om  court  to  court  gratis, 
by  the  post,  without  the  necessity  of  passing 
through  mercenary  hands. 

14.  Saving  of  the  delay  of  waiting  for  par- 
ties or  witnesses  Ijnng  under  a  temporary  in- 
ability of  personal  appearance,  by  powers  for 
admitting  them  to  correspond  with  the  court 
in  writing,  in  the  style  of  an  ordinary  letter, 
and,  though  under  the  sanction  of  an  oath, 
without  the  obligation  of  calling  in  merce- 
nary assistance  to  put  it  into  form :  or  else  re- 
quiring the  judge  to  examine  them  at  their 


own  homes,  according  to  the  importance  and 
urgency  of  the  case. 

15.  Reduction  of  the  expense  of  copying, 
with  regard  to  sundry  sorts  of  papers,  such  as 
acts  of  the  parties  and  of  the  court,  by  pro- 
viding concise  and  printed  formularies  for 
every  such  paper,  as  far  as  the  case  admits, 
settled  by  the  legislature,  and  furnished  at 
the  public  expense. 

16.  By  measures  to  be  taken  to  prevent 
any  body's  having  an  interest  in  adding  un- 
necessarily to  the  bulk  of  such  instruments 
as  do  not  admit  of  settled  formularies. 

17.  Transmission  of  law-papers  in  general 
by  the  post,  carriage  firee,  from  court  to 
court,  through  the  judge,  or  one  or  other  of 
the  public  advocates,  without  passing  through 
mercenary  hands. 

Second  Division  of  Remedies  against  the  In' 
conveniences  of  Appeal —  Remedies  for  the 
prevention  of  msik  fide  Appeals. 

L  In  civil  cases  : 

1.  Execution  notwithstanding  appeal,  on 
finding  security. 

This  salutary  expedient  is  made  use  of 
by  the  committee,  thou^  only  in  certain  in- 
stances. 

2.  Allowing  extra  interest  upon  the  value 
claimed,  payable  of  course,  but  susceptible  of 
being  remitted,  upon  certificate  of  opinion,  on 
the  part  of  either  judge,  that  the  appeal  was  a 
bond  fide  one. 

Confine  the  quantum  of  interest  to  the 
ordinary  rate,  you  give  a  dishonest  suitor  the 
power  of  borrowing  money  at  that  rate  of  a 
man  who  does  not  dboose  to  lend  it  him — of 
a  man  whom  he  has  injured.  What  can  be 
more  iniquitous,  or  more  encouraging  to  ini- 
quity?— allowing  under-interest,  or  no  inte- 
rest at  all,  in  the  manner  of  the  English  law. 

There  are  cases  where,  in  this  way,  af)«r 
fighting  the  plaintiff  with  his  own  money,  a 
defendant  is  secured  in  the  quiet  possession 
of  a  considerable  part  of  the  remainder.  The 
profit  allowed  by  the  law  to  be  made  in  this 
waj^  is  in  proportion  to  the  quantum  of  the 
capital  the  defendant  has  in  his  hands ;  that 
is,  to  the  enormity  of  the  injury  the  plaintiff 
is  suffering  from  the  want  of  it.  The  sorts 
of  appeals  called  writs  of  error  have  seldom 
any  other  object. 

3.  Obliging  the  unsuccessful  party  to  reim- 
burse to  the  successful  one  the  amomit  of  his 
costSf  in  course,  subject  to  reduction  in  case 
of  certificate  ofbonafides,  as  above. 

4.  Refusing  the  appellant  the  liberty  of 
employing  a  mercenary  advocate  on  the  ap- 
peal, but  on  the  terms  of  transmitting,  to- 
gether with  the  fee  for  his  own  advocate,  a 
fee  to  equal  amount  for  an  advocate  to  be 
chosen  by  the  respondent.  The  condition 
liable  to  be  dispensed  with,  where  the  pecu- 
niary circumstances  of  the  former  are  emi 
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nently  and  notoriously  inferior  to  those  of  the 
latter. 

If  one  man  could  get  a  better  chance  for 
justice  than  another  by  paying  money  to  the 
Judge,  who  would  not  cry  out  against  the  ini- 
quity? But  is  there  less  iniquity  in  allowing 
justice  to  be  put  up  to  auction  in  this  man- 
ner, for  the  benefit  of  advocates? 

A  fee  that  is  not  too  much  for  the  appel« 
lant's  advocate,  cannot  be  too  much  for  the 
respondent's:  for  the  record  which  contains 
all  the  instruction  they  either  of  them  ought 
to  have,  is  one  and  the  same  to  both. 

Objection, — You  destroy  all  emulation,  all 
motives  to  exertion,  on  the  part  of  the  ad- 
vocates at  the  appellate  courts.  —  Answer, 
The  necessity  of  exertion  is  produced  as  ef- 
fectually by  the  superior  chance  of  obtaining 
fees,  as  by  the  superiority  of  fees.  What  ex- 
tinguishes emulation  is,  not  limitation  of  pro- 
fit, but  monopoly. 

5.  Obliging  the  party  at  whose  instance 
evidence,  deemed  impertinent  by  the  judge, 
is  notwithstanding  collected,  to  advance  tiie 
costa  on  both  sides  of  so  much  of  the  proceed- 
ings :  such  part  of  the  costs  not  to  be  re- 
funded to  him,  though  the  cause  should  be 
decided  in  his  favour. 

6.  Allowing  the  plaintiff,  of  course,  a  iaiis- 
faction  for  so  mudi  of  his  time  as  has  been 

consumed  in  the  course  of  the  cause ;  subject 
to  abatement  in  consideration  of  bona  fides  on 
the  part  of  the  defendant,  or  of  the  state  of 
pecuniary  circumstances  on  both  sides. 

7.  Allowing  the  defendant  satis&ction  for 
time  thus  consumed  by  unnecessary  proceed- 
ings  carried  on  at  the  instance  of  the  pursuer, 
though  the  latter  should  gain  his  cause. 

The  fifth  and  seventh  of  these  expedients 
are  calculated  to  prevent  vexation,  as  well  on 
the  part  of  a  plaintiff  as  a  defendant  In  ge- 
neral,  mala  fides  will  at  least  be  fifty  times 
as  fi^quent  on  the  part  of  the  latter,  as  on 
that  of  the  former :  for  the  great  demand  for 
compulsive  justice  is  produced  by  the  defen- 
dant's unwillingness  to  comply  with  the  de- 
mands of  justice,  or  his  inability  to  comply 
with  them  without  inconvenience :  cases  of 
doubt  are  comparatively  but  rare;  and  if 
doubt  were  all,  everjrthing  would  be  done  by 
arbiters ;  there  would  be  no  need  of  judges. 

As  the  defendant  has  nothing  to  ^n  b^  a 
decision,  and  everything  to  lose,  it  is  his  in- 
terest  to  prevent  a  decision,  whether  he  be 
or  be  not  in  the  right,  unless  the  law  has 
taken  care  to  make  it  otherwise :  whereas  the 
plaintiff  has  nothing  to  hope  for,  as  fiir  as 
benefit  to  himself  is  his  only  object,  but  horn 
a  decision.  But  the  heart  of  man  has  affec- 
tions in  it,  of  the  dissocial  kind  as  well  as  of 
the  self-regarding;  and  views  of  mere  vexa- 
tion may  instigate  the  pursuit  of  an  unjust  or 
frivolous  daim,  as  well  as  the  non-compliance 


A  small  latitude  in  this  way  will  be  waS- 
ficient  to  lay  the  poor  at  the  mercy  of  the 
rich.  If  one  man,  by  spending  from  a  hun- 
dredth to  a  hundred-thousandth  part  of  his 
own  fortune,  can  be  the  destruction  of  an- 
other's, malice  or  the  lust  of  dominioo  may 
purchase  gratification  at  a  cheap  rate.  The 
English  law,  by  the  matchless  enomuty  of  the 
artificial  burthens  it  has  thrown  upon  justice, 
and  the  ingenuity  it  has  shown  in  their  dis- 
tribution,  has  insured  this  gTatificatio&  to 
every  man  who  can  afford  to  give  a  'hamAmtwn^ 
price  for  it.  In  doing  so,  it  has  conferred  on 
every  man  an  arbitrary  power  OTcr  every 
other  man  less  &voured  than  himself  by  for- 
tune: a  tyranny  which  nothing  has  preraited 
fi'om  being  intolerable,  but  Uie  influence  of 
public  opinion — that  sacred  power,  ^gsinst 
which  English  judges,  by  the  laws  they  hare 
made  in  matters  of  libel,  wage  undiasembled 
war,  and  which,  firom  the  days  of  Lord  Coke 
to  the  present,  they  have  never  ceaaed  doing 
their  utmost  to  destroy. 
II.  In  penal  eases : 

1.  In  case  of  pecuniary  punishment,  adding 
interest  fi'om  the  time  c^  the  sentence  in  the 
immediate  court. 

As  to  the  committee,  they  too  hare  their 
contrivances  for  keeping  down  expense.  In 
one  court,  causes  are  to  be  carried  on  with- 
out writing  ;*  in  two  others,  hy  nothing  bat 
writing:  t  and  from  these  opposite  causes  the 
same  good  consequence  is  to  follow.  They 
have  another  expedient  for  preventing  ex- 
pense ;  which  is,  to  say  there  shall  be  none : 
but  the  expedient,  bemg  a  choice  one,  is  to 
be  produced  but  rarely4  In  this  place,  I 
must  beg  a  word  with  the  committee.  So, 
then,  it  is  you  that  we  have  to  thank,  and 
not  nature,  for  whatsoever  there  is  oppres- 
sive in  the  expense  of  justice  ?  A  word  from 
you  would  ease  us  of  it  altogether:  and  this 
word,  except  in  the  instance  of  two  seta  of 
courts  out  of  about  five-and-twenty,  and  in 
them  only  in  a  few  inconsiderable  cases, 
you  refuse  to  speak  for  us.  Look  oTer  yoor 
list  of  law  expenses :  take  any  article  in  it 
you  please :  either  it  is  preventible  or  unpre- 
ventible.  If  unpreventible,  how  can  your 
saying  there  shall  be  no  expense,  save  the 
expense?  If  preventible,  why  wfll  you  not 
prevent  it  ? 

To  make  the  more  sure  of  having  no  ex- 


bodi  courts,  only  in  particnlar 

with  a  just  demand,  if  no  remedy  is  provided.  |     ^  Only  in  the  instances  just  quoted. 


*  In  the  canton-oourt  See  committee's  d 
Tit  IIL  Art  2.  ^^  Les  parties  serom  i 
devant  le  juge  de  paix,  sans  oa'clks 

fouxnir  aucunes  icruures. ** 

i-  In  the  court  of  administnUion  and  taxe^ 
Ibid.  Tit  XV.  3.  *<Sirafiairenenetttpas€tie 
concilia  elle  sera  port^  au  tribunal  d*aamxnis- 
tiation.  qui  d^dera  en  dernier  resiort,  snr  «t«»- 
pksmtmovresy  sant  fitrme de procidmre  et  smms 
firaU,**  So  hi  the  superior  courts;  ibid.  Art.  4: 
Iratfaib 
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pense,  they  will  hAve  no  fonn  of  procedure 
in  these  cases. 

In  this  place  lurks  another  confession,  not 
less  Tsluable  than  the  former.  The  £Drm  of 
procedure  they  mean  to  give  us,  hebg  of 
the  regular,  and  not  of  the  summary  Idnid,  I 
pronounce,  very  summarily,  to  be  good  for 
nothing.  Rash  will  they  call  me,  for  thus 
speaking  of  their  work?  No;  I  am  obse- 
quious :  for  such  is  their  own  opinion  of  it. 
Blse  why  deny  men  the  benefit  of  it  in  any 
single  instance? 

b  it  that  truth  is  material  in  one  sort  of 
cause,  immaterial  in  another  ?  material,  when 
the  money  is  due  upon  a  contract ;  immate- 
rial, when  it  is  due  on  the  score  of  taxes? 
Is  it  that  the  system  is  good  for  finding  out 
truth  in  the  one  case,  and  not  so  in  the 
other?  T%at  your  western  is  good  for  nothing 
in  one  case,  I  prove  by  yoursehes,  for  you  are 
ashamed  to  use  it :  that,  being  so,  it  is  pos* 
sible  it  should  be  good  for  anything  in  any 
other,  lies  upon  you  to  prove. 

Whence  idl  this  inconostency?  I  have  put 
the  question :  I  will  give  the  answer. 

General  prejudice  dictates  general  rules : 
private  importunity  squeezes  in  exceptions. 
The  careless-  and  submissive  suffer ;  the  re- 
fl'actory  grumble,  and  get  relief.  Such  is  the 
general  history  of  the  creation  of  laws.  Ex- 
pensive justice  is  what  gentlemen  have  been 
used  to.  Justice,  of  course,  is  in  general  to 
be  expensive.  I  see  them  going  tibe  rounds 
of  their  five-and-twenty  sorts  of  courts,  with 
a  waggon-load  of  it  in  their  train,  dropping 
$.  budget  of  it  at  each  court.  In  other  places, 
all  well:  but  when  they  come  to  their  court 
of  administration  and  taxes,  they  hear  grum- 
blings. Heyday!  what  is  all  this  for?  what 
do  you  do  with  your  budget  here  ?  What  I  do 
you  think  we  will  be  saddled  with  it  ?  Nay, 
good  gentlemen,  dear  gentlemen,  all  a  mis- 
take, a  mere  mistake,  if  you  will  believe  us 
— the  budget  was  not  meant  to  have  been 
left  here — say  no  more,  gentlemen ;  you  shall 
see  no  more  of  it. 

Do  they  think  to  get  off  so?  They  are  mia- 
taken.  There  is  a  voice  that  shall  foUow  them 
through  all  their  courts,  and  cry  out  in  every 
corner.  Away  with  your  budget  I  None  of  your 
hurthens  here  I 

§  4.  In  what  Causes  Appeals  ought  to  he 
allowed. 

In  what?  The  simple  answer  is-.>in  all. 
It  is  not  less  just  than  simple.  For  where  is 
that  cause  which  may  not  give  birth  to  error? 
Where  is  that  cause  which  may  not,  by  some 
unfortunate  coinddenoe,  furnidi  inducements 
to  prevarication?  The  principle  of  intercom- 
munity of  jurisdiction,  and  the  sort  of  con- 
fessional in  which  I  have  placed  my  judge, 
might  be  sufficient,  in  my  own  opinion,  to 
protect  his  virtue :  but  so  long  as  more  are 


to  be  had,  it  is  not  two  nor  twenty  strings 
that  should  be  deemed  sufficient  for  the  le- 
gislator's bow. 

Two  considerations  have  been  reHed  on  as 
grounds  of  difference :  importance  and  diffi- 
culty. The  more  important  the  cause,  the 
greater  the  mischief,  in  case  of  wrong  deci- 
sion :  the  more  difficult  the  cause,  the  more 
probable  that  mischief.  Neither  are  sufficient : 

I.  Not  importance;  and  that  for  several 


1.  Importance  in  causes  varies  not  between 
class  and  class,  but  between  individual  and 
individuaL  Classes  may  be  picked  out  in 
which  you  may  be  sure  of  finding  miportance 
in  every  individual  instance  :*  but  none  can 
be  picked  out,  in  which  you  are  sure  of  find- 
ing none.  With  regard  to  pecuniary  concerns, 
this  has  already  been  shown  to  be  the  case. 
There  the  vulgar  reckoning  has  been  shown 
to  be  doubly  in  fiuilt,  in  supposing  the  exist- 
ence of  unimportant  causes,  and  in  attributing 
the  least  importance  to  those  which  possess 
the  most.  Yet  it  is  in  the  pecuniary  class 
that  unimportant  causes  should  be  to  be  found, 
if  anywhere. 

2.  If  importance  sufficient  to  call  for  ap- 
peal is  not  wanting  in  the  least  important 
sort  of  dvil  cause,  still  less  can  it  be  in  the 
least  important  penal  one.  Pure  firom  wmla 
fides,  a  slight  injury  is  of  slight  importance. 

Envenomed  by  that  alarming  accompaniment, 
the  most  trifling  one  becomes  serious.  It  be- 
tokens an  affection  which,  if  neglected,  might 
prove  an  inexhaustible  mine  of  all  sorts  of 
injuries.  Pounds  are  made  of  fiuthings :  leave 
fitfthings  unprotected,  ]rou  leave  pounds  in  the 
same  case.  Gutta  cavat  lapidem.  Sprinkled 
on  a  man's  head  by  the  hand  of  undesigning 
nature,  a  drop  of  water  is  but  a  drop  of  water : 
multiplied  by  the  malice  of  cruel  man,  it 
creates  what  is  said  to  be  one  of  the  most 
excrudating  of  tortures.  In  corporal  injuries, 
then,  as  well  as  pecuniary,  importance  rises 
and  fiills  not  more  between  class  and  dass, 
than  between  individual  and  individuaL  Thus 
shallow  is  the  policy  which,  under  pretence  of 
aversion  to  litigiousness,  refiises  to  look  at 
ii^uries  till  they  have  ripened  into  crimes. 

3.  Degrees  of  importance,  if  any  such  ex- 
isted, would  require  metaphysical  lines  to 
mark  them :  and  aU  such,  we  have  seen,  are 
naught. 

II.  Difficulty  is  a  ground  equally  insuffi- 
dent :  for,  in  point  of  difficulty,  too,  the  va- 
riation is  not  between  class  and  diass,  but 
between  individual  and  individual. 

Where  should  the  line  be  drawn  ? 

I.  On  the  point  of  law?  But  who  shall 
say,  beforehand,  in  what  quarter  there  shall 


*  Causes,  for  example.  lebtive  to  the  cod- 
dition  in  life  of  an  individual,  in  respect  of  the 
relations  of  husband  or  wife,  parent  or  child, 
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be  obscurity  in  the  penning  of  the  law,  and 
in  what  quarter  there  shall  be  none  ? 

2.  In  the  unwritten  law?  Obscurity  is 
indeed  of  the  very  essence  of  that  suppositi- 
tious kind  of  law :  but  who  shall  draw  the 
line  betwixt  its  lightest  and  its  darkest  shades? 
Sooner  might  the  obscurity  be  dispelled,  than 
the  degrees  of  it  marked  out  and  circum- 
scribed. 

3.  In  the  point  of  fact?  But  who  shall  say 
in  what  sorts  of  causes  there  shall  be  obscu- 
rity of  evidence,  and  in  what  others  there 
shall  be  none  ?  * 

But  were  it  even  as  easy  to  draw  the  line 
between  unimportant  and  important,  between 
plain  and  difficult,  as  it  is  impossible,  what 
pretence  can  there  be  for  depriving  of  the 
benefit  of  a  revision  the  plainest  and  least 
important  cause,  after  the  view  that  has  been 
given  of  the  facility  of  reducing  the  expense 
of  a  decision  in  the  first  instance  to  so  mode- 
rate a  scantling,  and  that  of  appeal,  on  the 
side  of  the  respondent,  absolutely  to  nothing  ? 
(See  §  3.) 

These  considerations  have  not  found  fit- 
vour  in  the  sight  of  the  committee.  To  the 
mercy  of  their  canton  judge  they  commit 
without  controul  fiily  livres  at  a  tune  ;t  al- 
most a  third  part  of  a  Frenchman's  annual 
expenditure  :X  a  sum  equal  to  666,000  livres 
in  the  fijrst  class  of  income.  Single  as  he  is, 
I  cannot  reconcile  myself  to  this  judge.  I 
have  looked  at  him  again  and  again,  and  I 
can  see  no  bridle  in  his  mouth.  Singleness 
in  a  judge  gives  tightness  to  a  good  bridle, 
but  it  wUl  not  do  instead  of  one.    I  see  him 


*  The  antique  distinctions  taking  away  appeals 
in  cases  of  infangthef  and  red-hand  were  as  ill- 
munded  as  the  phraseology  is  uncouth.  What 
Becomes  of  infangthef  ana  outfaogthef,  when 
three  or  four  piclqwckets  shift  a  handkerchief 
from  hand  to  hand  in  the  twinkling  of  an  eye, 
and  all  are  seised  for  it?  What  has  red-hand 
to  do,  when  prison,  not  the  sword,  is  the  instru- 
ment of  death?  And  in  the  marks  of  guilt  in 
ceneral,  who  shall  mark  out  the  limit  between 
nesh  and  stale?  Yet  these  are  among  the  deareM 
distinctions  in  point  of  difficulty. 

Difficulty  may  subsist — 

I.  As  to  the  question  of  law : — I.  Under  the 
written  law,  if  the  text  of  the  law  be  ambiguous 
or  obscure:  if  there  be  an  incongruity  be^een 
one  part  of  that  text  and  another.  2.  In  the  un- 
written law,  if  decisions  dash :  if  there  be  a  want 
of  decisions  in  cases  of  near  analogy  to  that  in 
^uestion-^  deficiency  of  which  the  natural  effect 
18  to  draw  in  a  proportionable  abundance  of  de- 
cisions of  remote  analogy. 

I I.  As  to  the  question  of  fact  :_If  the  evidence 
of  different  persons  is  contradictory:  if  the  tes- 
timony of  a  nrindpal  witness  is  inconsistent  or 
obscure:  if  toe  cause  furnishes  different  pieces 
of  real  or  circumstantial  evidence  pointmg  to 
opposite  oondusions. 

t  Tit  III.  Art  a 

i  Glavieie  de  la  Foi  Publique  p.  161 :  8  sous 
10  den.  a-day,  gives  161  liv.  4  sous  a-year. 


busying  himself  among  the  peasantry,  like 
king  stork  among  the  frogs.  His  good-mes- 
and-true,  whom  the  committee  Inre  given 
him  for  company,  may  croak  tales  of  Mm  if 
they  please,  but  they  can  do  no  more :  they 
are  no  less  helpless  than  theur  bretliren.  lie 
is  required  to  take  their  opinion :  but  what 
is  opinion  against  will  ? 

To  the  mercy  of  the  five  judges  of  their 
district  court,  or  of  any  three  of  them,  they 
commit  more  than  a  year  and  six  months  of 
a  man's  expenditure ;  ||  a  sum  more  thaa 
equal  to  3,333,000  livres  in  the  first  daas  of 
income. 

To  the  mercy  of  their  high  national  court 
they  trust  the  lives  and  fortunes  of  the  whole 
nation,  in  I  know  not  what  new  and  unde- 
fined cases ;  and  this  not  only  without  the 
check  of  appeal,  but  without  the  check  of 
any  kind  of  responsibility,  dvil  or  criminal, 
in  case  of  prevarication :  trusting  to  the  title 
of  high^  to  the  name  ofjurymeHf  and  to  the 
inexhaustible  virtues  of  mi8i6ers,  as  a  secn- 
rity  for  good  judicature.  But  of  this  a  fittk 
farther  on. 

§  5.  To  what  Place  Appeals  ought  ultimattfy 
to  be  carried. 

May  the  line  of  appeal  stop  in  diffierent 
parts  of  the  kingdom,  or  must  it  be  carried 
on  firom  all  parts  to  a  common  centre  ?  To 
a  common  centre ;  and  this  for  two  reaaoos : 

1.  To  get  the  best  public  that  is  to  be  got; 

2.  For  the  sake  of  uniformity.  Both  these 
reasons  concur  in  fixing  upon  the  metropolis 
for  that  common  centre.  The  metropolis  has 
the  best  public ;  the  metropolis  is  but  one. 

Simplidty  on  the  part  of  the  law ;  oer- 
tainty,  facility  of  being  known,  understood, 
obeyed,  inspected,  and  improved,  all  concor 
in  manifesting  the  importance  of  unifbraity 
in  the  constructions  put  upon  it.  Fhxn 
diversity  results  uncertainty  :  and  uncertain 
justice  and  no  justice  are  the  same.  At 
Orleans  a  general  law  of  property  has  been 
construed  one  way;  at  Chartres,  another. 
What  follows  ?  That,  as  &r  as  the  diversity 
extends,  nobody  knows  what  is  his  own, 
what  another's,  at  Orleans,  at  Chartces,  or 
anywhere  else.  One  man  daims  the  ritual 
ef  Orleans ;  another,  that  of  Chartres :  and 
the  judge,  Mdthout  committing  himself  in  the 
smallest  degree,  may  give  the  thing  to  whadi 
of  them  he  pleases. 

I  hear  objections : — 

I.  **  The  necessity  of  uniformity  in  legis- 
lation does  not,*'  it  may  be  said,  "  require  a 
common  centre  in  judicature.  It  is  by  a  de- 
tachment of  the  legislature,  by  your  commit- 
tee of  review,  that  you  propose  everything  fbr 
the  insurance  of  uniformity  should  be  done. 
But  this  being  one  body,  and  that  seated  in 


II  2^0  liv.  Tit  IV.  Art  9, 
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the  metropolis,  wby  miglit  not  the  line  of  ju- 
dicature end  anywhere  else  ?  "  That  it  might 
do  so,  without  absolutely  giving  up  the  point 
of  uniformity,  is  not  to  be  denied.  But  I  see 
considerable  disadvantage  in  such  an  arrange- 
ment, and  I  see  no  adequate  advantage.  Seat- 
ed in  the  metropolis,  the  courts  of  appeal 
will  be  under  the  eye  of  the  committee  of  re- 
view, and  under  the  eye  of  the  same  public  by 
which  that  committee,  and  the  assembly  from 
which  it  emanates,  are  themselves  inspected. 
Scatter  the  ultimate  courts  of  appeal  up  and 
down  the  country,  it  would  be  a  separate 
.work  to  collect  together  in  the  metropolis 
the  reports  of  their  decisions,  and  a  separate 
expense.  In  different  places,  this  branch  of 
duty  might  be  discharged  with  different  de- 
grees of  punctuality :  from  one  place,  reports 
might  come  in  speedily ;  from  another,  tar- 
dily ;  from  another,  not  at  all.  Send  all 
appeals  up  to  the  metropolis  at  once  ;  punc- 
tuality is  placed  under  the  guardianship  of 
private  interest :  each  appellant,  in  sending 
the  record  up  to  the  court  of  appeal  for  ju- 
dicature, sends  it  within  reach  of  the  com- 
mittee of  review,  in  readiness  for  whatever 
use  they  may  think  fit  to  make  of  it  in  the 
way  of  legislation. 

In  point  of  expense  of  conveyance,  nothing 
is  gained :  nothing  worth  reckoning,  though 
the  records  were  to  stop  at  the  proposed 
courts  of  appeal  in  the  provinces ;  for,  as 
already  observed,  when  once  a  padcet  is  in 
the  post,  whether  it  stops  at  a  country-town, 
or  comes  on  to  Paris,  makes  in  this  respect 
but  little  difference :  still  less,  when  they 
must  all  come  to  Paris  at  the  long  run,  or 
the  object  of  uniformity  be  given  up. 

2.  •*  The  demand  for  uniformity,"  it  may 
farther  be  objected  to  me,  **  extends,  accord- 
ing to  your  own  showing  [§  2,]  to  no  other 
decisions  than  those  which  turn  upon  the 
point  of  law."  True:  but  since  all  deci- 
sions of  this  nature  must  come  up  to  the 
metropolis,  why  not  the  others  with  them  ? 
The  separation  would  produce  diversity  and 
complication  to  no  use.  The  separation,  too, 
supposes  the  distinction  between  the  point  of 
law  and  the  point  of  fact  to  be  understood 
by  everybody:  unfortunately  it  is  the  very 
-thing  that  is  understood  by  nobody.  It  being 
too  much  for  judges,  it  being  too  much  for 
legislators,  juries  are  to  be  set  up  to  make 
it :  and  by  their  superior  skill  and  experience 
all  difficulties  are  to  be  overcome. 

3.  "  In  point  of  publicity  at  least,"  it  may 
be  said,  "  nothing  will  thus  be  gained.  The 
public  at  the  metropolis  is,  it  is  true,  a  better 
one  than  could  be  had  in  any  one  country- 
town,  or  in  several  country-towns.  But  is 
it  better  than  is  to  be  had  in  all  of  them  put 
together  ?  The  breaking  down  the  superin- 
tending part  of  the  public  into  fractions  too 
small  to  be  respectable,  is  an  inconvenience 


you  yourself  point  out  as  resulting  from  the 
multiplication  of  tribunals  of  exception." 
[Ch.  IIL]  I  answer—  This  will  depend  in 
some  measure  upon  the  number  of  the  towns 
in  which  the  ultimate  courts  of  appeal  in  quea 
tion  would  be  placed.  ShaU  we  say  sixteen? 
That  would  be  a  great  many.  But  are  there 
any  sixteen  towns  in  the  kingdom,  of  which 
the  population  put  together  would  equal  that 
of  Paris  ?  I  doubt  it.  But  laying  aside  this 
intricate  consideration,  I  resort  to  a  much 
shorter  one.  Placed  in  the  metropolis,  the 
courts  of  ultimate  appeal,  be  the  number  of 
them  what  it  may,  innll  naturally  be  collected 
under  one  roof,  or  at  least  under  a  very  few. 
Being  courts  of  appeal,  and  not  of  immediate 
j  urisdiction,  there  is  no  reason  why  they  should 
not.  But  it  is  in  proportion  to  their  importance 
that  causes  stand  in  need  of  the  public  inspee- 
tion,  and  it  is  in  the  same  proportion  that  they 
are  likely  to  get  it.  The  best  public  will  na- 
turally go  to  the  most  interesting  cause ;  and 
the  most  interesting  and  the  most  important 
are  the  same.  But  on  the  least  important 
cause,  no  judge  can  make  sure  for  two  mi- 
nutes together  of  not  having  a  public  suffi- 
ciently respectable  to  show  him  the  rod  of 
censure  hanging  over  his  head.* 

§  6.  No  Intermediate  Appeals. 

Appeals,  then,  there  ought  to  be  in  every 
case,  as  many  in  one  as  in  another,  and  in 
every  case  to  the  metropolis.  So  fiur  we  are 
arrived.  Ought  there  to  be  any,  and  what 
number,  of  intermediate  ones  allowed  else- 
where ? 

Unquestionably  not  three :  not  four  degrees 
of  jurisdiction.  This  is  surely  more  than  any 
one  could  propose  designedly :  whatever  tbe 
committee  may  have  done  undesignedly,  and 
under  other  names. 

1.  Take  two,  and  what  would  be  the  con- 
sequence? Sometimes  to  settle  men's  opi- 
nions :  sometimes  to  unsettle  them.  If  the 
two  courts  of  appeal  concur  in  condemning 
the  decision  of  the  immediate  court,  it  is  well : 
so,  if  the  ultimate  court  agrees  with  the  im- 
mediate court,  condemning  the  intermediate 
court  of  appeal :  in  both  cases  there  is  the 
weight  of  two  opinions  against  one :  and  let 
that  of  the  ultimate  be  supposed  of  more 
weight  than  that  of  either  of  its  subordinates. 
But  let  the  intermediate  court  approve  of  the 
decision  of  the  immediate  one,  and  the  ulti- 
mate condemn  both.  On  which  side  shall 
public  opinion  fix  itself  now?  On  the  one 
side,  number ;  on  the  other,  weight :  but  who 


*  A  reporter  by  authority  might  be  appointed 
at  each  court,  to  give  summary  acoountt  of  its 
proceedinffs  day  by  day.  The  profit  of  the  sale 
could  hardly  fail  of  covering  the  expense:  and 
the  activity  of  voluntary  news -writers  would 
furnish  a  natural  check  upon  the  good  fidth  and 
accuracy  of  this  official  scribe. 
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shall  adjust  the  pre-eminence  between  weight 
and  number? 

2.  Is  rectitude  of  decision  the  object?  — 
Having  got  the  best  chance  for  it  at  the 
metropolis  that  is  to  be  had  anywhere,  what 
more  could  you  have  anywhere  else?  In  the 
metropolis  you  get  the  best  public,  the  best 
judges,  the  best  advocates :  the  best  securi> 
ties  of  all  kinds,  as  well  for  probity  as  for 
intelligence.  What  use  of  any  intermediate 
degree  ?  It  would  be  only  botching  a  better 
judicature  with  a  worse. 

3.  Can  it  be  the  eaving  of  time  f  Not  that, 
surely.  What  you  save  upon  the  single  ap- 
peals will  be  more  than  spent  upon  the  double 
ones. 

4.  Can  it  be  the  aavittg  of  expense  f  Delay 
and  expense  are  linked  together :  the  expense 
is  doubled  at  least,  as  certainly  as  the  time ; 
and  with  it,  the  advantage  of  the  rich  over 
the  poor,  and  thence  the  danger  of  a  denial 
of  justice.  Minute  indeed  it  would  be  at  the 
worst,  after  the  reductions  above  pointed  out, 
in  comparison  of  the  measure  hitherto  accus- 
tomed :  but  still  that  little  would  be  doubled. 

5.  Nor  should  the  evil  of  complication  tell 
for  nothing :  delay  would  be  doubled ;  expense 
to  suitors  would  be  doubled ;  expense  of  the 
establishment  would  be  doubled ;  complica- 
tion would  be  more  than  doubled.  Three 
degrees  of  jurisdiction  give,  as  has  been  just 
seen,  variety  of  results :  you  must  ring  the 
changes  upon  them,  and  provide  laws  for  all 
the  changes.  Complication  is  no  objection 
to  necessary  laws :  for,  if  it  were,  it  would 
make  an  end  to  all  laws :  but  it  is  a  fiital  one 
to  all  unnecessary  ones. 

Intermediate  courts,  if  anywhere,  would 
be  in  the  provinces :  for  it  is  distance  that 
affords  the  most  plausible  plea  for  the  inter- 
polation. Plausible  it  may  well  be  termed ; 
for,  were  it  not  for  tiie  maxim.  Nothing  above 
but  what  has  been  exhibited  below,  it  would  be 
irresistible.  Fresh  evidence  supposes  fresh 
attendance :  and  how  few  are  the  purses  that 
could  bear  the  expense  of  travelling  from  the 
circumference  to  the  centre  of  the  French 
empire  ?  But  for  this,  wealth  would  enjoy 
undisturbed  the  monopoly  of  justice.  But  for 
this,  you  must  in  the  provinces  have  mamf 
courts  of  appeal,  that  each  may  be  near;  and 
in  the  metropolis  you  must  absolutely  have 
none ;  for  if  personal  attendance  of  parties 
and  witnesses  is  necessary  in  any  one  rank  of 
courts  of  appeal,  by  tiie  same  reason  is  it  in 
every  rank,  if  there  were  half  a  dozen  of  them. 
But  the  nearer  you  have  them  to  men's  homes, 
the  more  you  increase  the  danger  of  local  par- 
tialities :  unless  you  make  them  so  numerous 
that  the  remedy  afforded  by  the  principle  of 
intercommunity  of  jurisdiction  may  be  re- 
sorted to  without  inconvenience.  The  me- 
tropolis is  not  mdy  in  no  neighbourhood  with 
the  provinces,  but  in  no  neighbourhood  with  | 


itself:  in  such  a  throng,  contigaity  i 
source  of  partialitv,  no  bond  of  ( 
scarce  a  channel  of  intercourse. 

An  obvious  middle  course  is,  the  giTiiv 
these  interpolated  intermediate  oourta  to  the 
remote  provinces,  and  not  to  the  nenr  ones: 
but  this,  to  the  mischieft  widA  have  been 
just  shown,  would  add  those  of  inequality 
and  further  complication.  If  the  aAMtMwud 
degree  is  an  advantage,  why  deprive  s  man  of 
it,  only  for  living  near  the  capital  ?  if  a  bur- 
then, why  saddle  him  with  it  only  for  living 
at  a  distance  ? 

"  The  distant  provinces,**  it  may  be  aaid, 
«  will  He  under  a  disadvaatege :  joatiee  widk 
them  cannot,  afUr  appeal,  be  quite  so  speedy 
as  in  the  nearer  ones.*'  Lament  the  incoave. 
nience  as  much  as  you  please :  but  ifyaa  core 
it,  it  will  be  by  a  worse.  This  is  a  price 
which  justice  pays  for  security  against  meagn 
injury:  this  is  a  price  whidi  distant  parts 
must  pa^  for  belonging  to  a  large  whole.  One 
comfort  IS,  that  the  limits  of  the  inconvenieDce 
are  not  to  seek:  about  three  weeks  delay  in 
the  remotest  comer :  advance  fiwa  thenoe,  ii 
diminishes,  till  at  last  it  vanishes.  It  i  wifiiii  i 
itself  to  penal  cases:  for  ia  dvil  onea,  the 
maxim  oi  exeeutiim  notwithstanding  e^peal, 
dispels  it.  And  even  in  penal  cases,  what 
do  you  lose  by  it  ?  A  slight  and  queatioa- 
able  advantage,  suggested  by  a  theory  which 
could  hardly  have  meant  to  apply  to  each  a 
case : .  the  advantage  of  bringing  puniahnwat 
into  contact  with  delinquency.  Where  wit- 
nesses are  numerous  or  distant,  it  u  aaat- 
tainable:  where  attainable,  it  is  dangcroos. 
From  precipitation  may  arise  iijuatice,  and 
that  irreparable:  from  the  delay  in  qoestioa, 
the  worst  that  can  happen  is  I  know  not  what 
speculative  difference  in  point  of  impreasioa 
between  a  punishment  infficted  this  day  or 
this  day  three  weeks.  Delay  interposed  be- 
tween delinquency  and  the  exhibition  of  the 
evidence,  as  under  the  English  circuits,  is  a 
real  grievance :  for  the  marks  of  truth  may 
vanifdi  in  the  meantime,  and  at  any  rate  the 
colours  of  it  will  &de;  but  the  delay  bere 
does  not  come  in  till  after  the  complete  exhi- 
bition of  the  evidence.  Seldom  ind^d  will 
defendants  complain  of  it :  for  in  at  least 
ninety-nine  cases  out  of  ahundred,  it  will  have 
their  mala  fides  for  its  sole  cause.* 


*  A  malefactor  whose  guilt  is  indnbitaMe,  and 
who  has  made  no  defence,  will  appeal  to  the  mfr- 
tropolis  for  the  sake  of  staving  offfor  three  weeks 
die  evil  day  of  j^nishment :  mis,  in  that  case, " 
the  utmost  possible  extent  of  the  abuse:  batttis 
being  inevitable,  must  be  looked  fat,  A  dcfoa- 
dant,  if  uigustly  condemned  by  the  f-*Tni^ftir 
court,  has  so  much  the  longer  to  wait  for  his  le- 
lease  fhxn  jeopardy :  an  qipeal  fromacqaitlal,  if 
admitted  ntto  the  code,  may  keep 
defendant  in  jeopardy  so  mucn  the  I 


are  two  possible  cases:  I  mention  them,  icaaNii^ 
to  omit  nothing:  but  nothing  less  jthan  sacb  a 
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If  the  opinion  of  the  committee,  as  given 
in  Tit.  XI,  of  their  pkm.  Were  to  decide,  the 
question  vrould  be  at  an  end.  Not  only  one 
appeal  is  suflBdent,  hut  none  at  all  is  neces- 
sary. Appeal  is  unnecessary  in  the  most 
important  class  of  causes,  and  these,  if  not 
more  difficult  than  others,  at  least  not  less 
so :  can  it  be  more  necessary  in  cases  of  less 
difficulty  and  importance?  Appeal  is  un- 
necessary in  the  causes  which  they  attribute 
to  their  high  national  court.  True  it  is,  that 
this  is  the  finest  court  that  ever  was  made : 
a  court  with  five  judges  in  it  under  the  name 
of  judges,  and  fourscore  and  three  other 
judges  in  it  under  the  name  of  j  urymen.  But 
if  the  reasons  I  have  given  under  the  head  of 
numbers  are  worth  anything,  the  court  is 
just  so  much  the  worse,  and  so  much  the  less 
to  be  depended  upon,  for  all  this  finery.  In- 
stead of  being  eighty-eight  times  as  good  as  a 
court  with  a  single  judge  in  it,  it  is  eighty- 
eight  times  as  bad :  1  mean,  on  the  score  of 
numbers  only :  besides  its  particular  vices, 
with  which  we  have  nothing  to  do  here.  True 
it  is,  on  the  other  hand,  that,  in  causes  com- 
paratively of  no  moment,  they  give  five  or  six 
degrees  of  appeal,  nominally  or  virtually,  in 
short,  in  the  common  run  of  causes.  But  why 
do  they  so  ?  It  remains  for  them  to  tell  us.  * 


resolution  could  introduce  supposidons  which  un- 
der  the  harshest  systems  are  so  rarely  verified. 

*  When  a  cause  is  said  to  be  begun  in  a  dA^ 
trict-court,  to  sav  nothing  of  the  canton-court 
below,  the  foUoinng  is  a  map  of  the  journey  it 
has  to  take: — 

1.  Into  the  peace-office  of  the  district;  or  into 
a  canton-oourt  under  the  name  of  a  peace-office. 
Tit  IX.  1,  4. 

2.  Into  the  district-conrt    Ibid. 

3.  Back  again  into  the  peace-office  of  the  dis- 
trict.   Ibid.  ft. 

4.  Into  the  department-oonrt    Ibid. 

ft.  Back  again  a  third  time  into  the  peaoe^iffioe 
of  the  district   Ibid.  Quaere. 

6.  Into  the  superior  court    Ibid. 

7.  Into  the  supreme  court  of  revision.  Tit  X.  9. 
A  defendant,  whose  object  is  delay,  may  meet 

and  fight  the  phuntiir  through  all  these  diffisrent 
stages,  and  that  in  any^  cause :  for  what  should 
hinder  him  ?  and  these* six  or  seven  degrees  for 
anything  above  250  livres  value. 

Gentlemen,  it  should  seem,  do  not  care  how 
many  degrees  of  juriadiction  there  are.  ao  as  you 
do  not  call  them  by  that  name.  M.  Duport, 
whose  plan  has  just  reached  me,  and  who  declares 
war  a^^nst  appeals  (p.  06,)  is  fond  of  quashing 


and  revision  Cp.  69.)  and  is  in  nptures  with  the 
committee's  jt^«  de  miiar,  and  their  ^'  tribunaux 
de  conciliation,"  p.  60.  He  gives  a  judgment 
which  he  calls  ^  definitive"  by  grand  judges, 
*^  after  three  judjpnents  by  judges  €f  assise," 
p.  78.  He  aends  his  judf^  a  drcuiting,  he  dogs 
them  with  juries  and  his  only  fear  for  his  dImi 
is  grounded  on  its  extrime  HmptieitS  (p.  6fi.) 

Having  dealt  thus  lieely  with  others,  it  la  time 
I  should  do  jostioe  upon  mvself.  I  take  once 
more  a  leaf  out  of  the  book  or  the  self-condemn- 
ing pope.  Judicomecremttri,  I  sentence  to  the 
flames  my  department-court  of  appeal,  my  dis* 


§  7.  0/Judgei  of  Appeal 

What  sort  of  persons  should  judges  of  ap- 
peal be  ?  Persons  who  enjoy  a  s^  higher 
measure  of  the  people's  confidence  than  tiieir 
brethren.  Of  this  superiority  in  point  of 
confidence,  there  are  two  very  simple  proofs : 
length  of  service,  a  presumptive  one :  fire- 
quency  of  election,  a  positive  one. 

A  judge  of  appeal  ought,  therefore,  to  be 
taken,  not  fi-om  among  new  men,  but  from 
judges  of  the  immediate  court :  under  that  U- 
mitatson,  he  ought  to  derive  his  title  from  the 
immediate  choice  of  the  people.  What  more 
conclusive  titles  to  superiority,  what  other 
proofs  of  superiority,  can  be  derived  from  any 
other  source?  He  has  been  selected  fi-om 
among  the  select :  he  has  twice  received  the 
most  unequivocal  declarations  df  the  confi- 
dence of  the  people,  and  of  the  advantage  he 
possesses  in  that  respect  over  all  concurrents. 

On  a  first  election,  the  proof  of  superior 
confidence  cannot,  it  is  evident,  rest  precisely 
upon  this  ground.  Judges  of  all  ranks  being 
to  be  chosen  together,  you  can  neither  have 
experience,  nor  repeated  approbation  testified 
upon  experience.  You  must  put  up  with  a 
simple  preference  expressed  by  a  superiority 
upon  the  poll. 

§  8.  Appellate  Judicature  ought  not  to  be 
united  to  Immediate, 

I.  If  the  same  court  acts  in  both  charac- 
ters, one  of  two  absurdities  must  ensue : 

Either  there  is  a  reciprocity  in  this  respect 
between  two  courts,  or  there  is  not.  If  there 
b,  what  do  you  gain  by  your  appeal  ?  The 
two  courts  stand  upon  the  same  footing  in 
point  of  confidence.  The  first  opinion  is  not 
wider  fit>m  the  second,  than  the  second  is 
fit>mthe  first.  "  The  one,"  say  you,  "the  one, 
as  coming  after  the  other,  is  maturer  than  the 
other."  So  would  it  equalbr  in  case  of  a  re- 
hearing before  the  same  juoge,  which  would 
take  less  trouble,  f 


trict-court  of  appeal,  and  in  consequence  Titles 
VII.  and  VIIL  of  my  draught,  with  the  greatest 
part  of  Tit  VI.  Obsequiousness  drew  me  hito 
the  snares  of  complication :  reflection  has  restored 
me  to  simnlicit^r*  I  beheld  ^e  nation  entranced, 
as  I  thought,  with  visions  of  hierarchies,  long  aa 
Jaoob'k  ladder.  Fresh  packets  are  come  in :  and 
it  seems  as  if  pr^adioes  of  all  kinds  had  lost 
their  power  in  France. 

f  The  incongrui^  of  a  reciprocation  of  supe- 
riority between  two  courts  seems  to  have  made 
the  same  impression  upon  them  as  upon  me.  To 
get  rid  of  it,  they  have  hit  upon  an  expedient 
which,  I  must  own,  would  not  have  occurred  to 
me.  They  have  invented  a  new  spedes  of  ma- 
thematios.  If  B.  say  they,  is  greater  than  A,  to 
make  A  greater  than  B  would  he  absurd.  TakeC 
then,  and  make  C  as  mudi  greater  than  B,  as  B 
is  dian  A ;  then  may  A  be  greater  in  Its  turn  than 
C,  without  absurdity.  From  a  department-court, 
acting  in  its  capacity  of  a  district  oourty  appeal  is 
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If  there  U  no  such  reciprocity,  what  is  ^e 
consequence  ?  Useless  profusion,  or  denial  of 
justice.  If  one  out  of  a  set  of  immediate 
courts  has  time  to  spare  for  the  business  of 
a  court  of  appeal,  all  the  rest  hare  time  to 
spare  for, idleness:  you  pay  them  for  their 
whole  time,  and  you  get  but  half  of  it.  If 
it  has  no  time  to  spare  for  this  additional 
business,  one  or  both  businesses  must  be  left 
undone.  * 

*'  Oh,  but,*'  say  you,  *'  out  of  all  the  im- 
mediate courts,  we  will  take  that,  for  our 
court  of  appeal,  which  has  the  least  business 
upon  its  hands."  If  so,  so  much  the  worse. 
The  Ck>urt  which  has  the  least  business  upon 
its  hands,  ib  the  court  of  the  least-peopled  and 
of  the  worst-peopled  territory ;  of  the  terri- 
tory which  has  the  smallest  capital  town:  it 
is  the  court,  of  all  others,  which  gives  you 
the  worst  public,  and  the  most  peregrination. 
Such,  then,  is  the  dilemma :  a  court  of  the 
most  business  is  least  able  to  accept  of  the 
additional  charge :  a  court  of  less  business  is 
less  fit  for  it. 

All  this  supposes  intermediate  courts  of 
^>peal  and  split  jurisdictions,  as  upon  the 
oonunittee*splan.  Upon  my  plan  of  universal 
competence  and  no  intermediate  courts,  a 
junction  of  this  sort,  without  reciprocation. 


to  go,  not  to  another  district-court  in  the  same 
department-court,  but  to  the  department-court 
of  another  deparmient,  within  the  jurisdiction  of 
the  same  superior  court;  and  to  avoid  the  inoon- 
gruity  of  a  airect  redpmcation  of  superiority  be- 
tween two  such  couru,  an  indirect  and  stiU  more 
incongruous  chain  of  reciprocation  is  established 
among  the  whole  number  of  such  courts,  in  man- 
ner above  exphuned.  [See  Tit  V.  9.1  In  all 
this  there  is  great  ingenuity,  but  to  what  end  ? 
Perhaps  that  of  preventing  the  ill  humour  liable 
to  be  bred  by  a  course  or  reciprocal  correction. 
What  a  pity,  that  instead  or  givinc  their  own 
reasons,  they  should  have  left  the  task  to  adver- 
saries! 

*  Then  considerations  seem  not  to  have  pre. 
■ented  themselves  to  the  conunittee.  To  make  a 
depanment-court,  they  take,  we  see,  one  €f  the 
district-oourth  and,  in  addition  to  the  business 
of  an  immediate  court,  which  it  possesses  in  that 
character,  they  load  it  with  as  much  o(  the  busi- 
ness of  an  appellate  court,  as  all  the  other  dis- 
trict-courts m  the  same  department  can  supply. 
The  same  courts,  too,  that  are  thus  doubly  loaded 
with  business,  are  doubly  loaded  with  judgcn. 
Five  serve  for  an  oidinary  district-court;  but  it 
is  to  have  ten,  when  raised  to  the  di^ty  of  a 
department-court.  If  five  judges  will  hnd  them- 
selves m  one  another's  way,  as  most  certainly 
they  will,  ten  judges  will  find  themselves  as 
much  more  sa  Eighty-three  departments,  and 
live  hundred  and  thirty-eight  districts,  give  up- 
on an  average  somewhat  more  than  siiE  districts 
to  a  department  The  situation  of  the  commit- 
tee's judges  csUs  for  pity.  In  every  department 
I  see  five-and-twent^  of  them  spoilt  with  idle- 
ness, ten  expiring  with  fatisue.  Sad  also  is  the 
lot  of  every  suitor,  upon  whom  the  honour  of 
living  under  the  dominion  of  a  department-court 
does  not  pan  as  an  equivalent  for  justice. 


would  be  impossible.  To  give  the  sune  asn 
immediate  jurisdiction  in  every  thing,  and  w^ 
peUate  jurisdiction  in  everything,  would  be 
to  take  away  eppeaU,  and  leave  nothipg  hot 
rekearingi, 

2.  Keep  the  two  stations  separate,  yoDgiia 
a  collateral  advantage :  the  superior  beconei 
a  fund  of  reward  for  merit  manifested  bdow. 
The  nation  has  thus,  upon  m^  plnn,  a  tret4e 
hold  upon  its  inferior  line  of  judgea.  By  the 
punishment  of  forfeiture,  it  secures  itsck 
against  criminal  misbehaviour :  by  the  &cnltj 
of  amotion,  against  unfitness  short  of  eriaoi- 
nal :  by  the  power  of  promotion,  it  holds  oitt 
encouragement  for  extraordinary  merit.  It  of- 
fers to  declining  years  an  honourable  retreat 
from  a  course  of  more  active  service.  CooitB 
of  inunediate  jurisdiction  must  be  often  amba- 
latory.  Where  evidence  is  immoveable,  either 
the  judge  must  go  to  the  evidence,  or  Justin 
lose  the  benefit  of  it.  Such  is  the  enae  whet 
bed-ridden  witnesses  are  to  be  exanoincd; 
houses,  lands,  or  other  immoveable  djecu, 
to  be  viewed.t 

§  9.  Number  o/AppeUaie  Ontrtt,  im  proper- 
tion  to  that  of  Immediate. 

Upon  the  plan  of  intermediate  pnmadsl 
courts,  this  topic  of  inquiry,  however  intri- 
cate, would  have  been  a  necessary  one.  Kee^ 
to  metropolitan  courts,  and  the  difficulty  is 
at  an  end.  Set  up,  at  a  venture,  a  lew  to 
begin  with.  If  a  demand  arises  fiw  naore,  add 
them  one  by  one,  as  they  are  vraated.  Calcu- 
lation, with  regard  to  proportional  nomben, 
is  a  matter  rather  of  curiosity  than  uae. 

The  sketch  given  in  §  3,  of  the  ezpedieots 
for  reducing  the  evils  of  litigation,  may  be 
worth  attention  in  this  view.  The  quantity 
of  time  requisite  for  dispatching  the  businea 
liable  to  come  before  a  court,  will  depend 
partly  upon  the  quantity  of  time  demanded 
by  each  cause,  partly  upon  the  nunober  of 
causes.  In  the  former  way,  the  reductioa 
effected  by  the  plan  of  summary  justice  may 
be  expected  to  be  very  great.  Of  wtaU  fide 
causes,  nineteen  perhaps  out  of  twenty  wonU 
either  be  strangled  as  soon  as  bom,  or  de- 
stroyed in  embryo  by  despair.  The  latter 
would  be  the  certain  fate  of  all  maid  fide  ap- 
peals in  civil  causes.  The  expedients  levelled 
against  maid  fide  causes  and  appeals  would 
act  with  no  inconsiderable  effect  against  rash 
ones.  In  penal  ones,  especially  in  the  higher 
classes,  the  reduction  would  be  inconsider- 
able. On  the  other  hand,  6oRd  fide  causes, 
and  those  exempt  from  rasknese^  would  mul- 
tiply in  a  proportion  perhaps  equally  large. 


•f*  Accordingly,  under  the  French 
procedure,  botti  these  contingencies  aie'pnmded 
for:  under  the  English,  the  Utter  only,  and  tlua 
imperfectly.  But  what  matters  it  FAU  the  ham 
is,  a  failure  of  justice,  the  nevcr-fidliuff  nsoucc 
under  all  difficultiesi 
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All  whom  poTerty  and  the  iniquity  of  ex- 
pensive procedure  had  exduded  from  justice, 
would  now  be  flocking  in  for  their  share. 

The  case  is  the  same  with  bond  fide  ap- 
peals :  though  the  means  of  explanation  and 
instruction,  thrown  open  by  the  removal  of 
the  wall  built  up  by  lawyers  between  the 
suitors  and  the  judge,  might  here  too  be 
expected  to  effect  a  considerable  reduction. 
The  introduction  of  so  many  new  laws,  the 
ambiguous,  half-dead,  half-living  state  of  so 
many  of  the  old,  and  Uie  dashing  of  old  with 
new,  must  under  any  system  of  procedure  be 
a  great  and  sudden  cause  of  increase,  though 
happily  a  temporary  one.  But  the  searing 
of  the  heads  of  the  hydra  of  unwritten  law 
vrill  operate  as  a  gradual  cause  of  reduction, 
in  proportion  as  Hercules  advances  in  his  ca- 
reer. Bond  fide  disputes,  relative  to  matters 
of  fiict,  remain  the  indestructible  patrimony 
of  mercenary  lawyers,  and  the  incurable, 
though  very  tolerable  distemper,  to  which 
the  utmost  improvement  of  the  laws  can  afford 
no  remedy* 

§  10.  Historical  Sketch, 

If  at  the  top  of  a  lon^  ladder  of  appeal 
you  happen  to  meet  with  justice,  thank  for- 
tune, rather  than  wisdom  or  benevolence,  for 
the  prise.  Anarchy  and  despotism  joined  in 
setting  up  the  ladder,  little  heeding  where 
it  led.  For  every  link  in  the  feudal  chain, 
there  must  be  a  degree  of  jurisdiction :  at 
least  a  tendency,  if  possible,  to  make  one. 
Tribunals  within  tribunals  grew  necessarily 
out  of  sovereignties  within  sovereignties. 
Subjection  was  the  object  and  the  final 
cause :  peace  and  justice  were  collateral  and 
unintended  acquisitions :  if  the  people  were 
ever  to  be  kept  quiet,  it  was  for  the  reason 
honestly  given  in  the  language  of  the  old 
English  law —  that  the  monarch  might  not 
suffer  disturbance  by  their  noise.*  Ix>ok  to 
Germany,  where  feudality  is  in  all  its  beauty, 
you  will  find  exemption  from  appeal  the  pri- 
vilege, not  of  the  people,  but  of  the  chief- 
tain :  usurped  by  powerful,  usurped  from 
weaker  ones. 

In  ancient  Greece  and  ancient  Rome,  the 
feudal  cause  being  wanting,  the  feudal  effect 
did  not  exist.  Appeal  you  find  in  plenty : 
but  seldom,  if  ever,  more  stages  of  it  than 
one.  So  it  strikes  me  upon  recollection :  but 
to  what  purpose  the  research  ? 

Under  the  English  chaos,  to  speak  of  ap- 
peals with  tolerable  accuracy,  would  require 
a  vol  ume.  Simple  objects  admit  of  simple  de- 
scriptions :  take  complication  for  your  theme, 
truth  must  be  sacrificed  to  simplicity,  or  sim- 
plicity to  truth.  In  some  instances,  no  appeal 

*  *'  Ne  amplius  clamor  em  avdlamiM."  Vide 
RegUtrum  Breviuwi,  ftastim. 
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lit  all :  in  others,  three  or  four  degrees  of  ju- 
risdiction where  there  is  as  little  need  of  it. 
In  many  instances,  whether  there  shall  be 
more  or  fewer  appeals,  depends  not  upon  the 
nature  of  the  cause,  but  upon  the  mode  of 
its  commencement.  Many  appeals  which 
have  not  the  name  :  f  as  indeed,  in  general, 
appeals  there  have  not  that  name. 

In  general,  the  ground  of  appeal  pretends 
not  so  much  as  to  have  anything  to  do  with 
the  merits.  Decisions  grounded  on  the  me- 
rits, and  decisions  which,  though  equally  le- 
gal, have  nothing  to  do  with  the  merits,  is  a 
distinction  familiar  as  any  in  the  whole  circle 
of  the  law :  and  a  counsel  says,  with  equal 
simplicity  to  the  judge.  My  argument  does 
or  does  not  turn  upon  the  merits.  The  ap- 
peals that  are  frequently  taken  away,  are  the 
appeals  upon  the  merits :  appeals  from  a  bad 
public  to  a  bett-er  one :  from  less  learned  to 
more  learned  magistrates.  %  The  appeals  that 
are  carefully  preserved,  are  those  from  one 
side  of  Westminster-hall  to  another:  from 
four  judges  to  four  judges,  or  to  nine  or  ten 
judges  of  the  same  class  and  standing :  from 
the  pure  judicatures  of  the  judges,  so  called, 
to  the  worst  constituted  of  all  judicatures 
except  the  House  of  Commons,  the  House  of 
Lords.  II 

•  Along  with  appeals,  so  called  or  not  so 
called,  you  have  in  various  shapes  the  fii- 
vourite  resource  of  pretended  tenderness  and 
real  oppression,  a  suit  carried  through  in  order 
to  know  whether  a  suit  shall  be  begun ;  §  a 
long  series  of  proof,  on  which  no  decision  can 
follow,  except  a  decision  that  proof  shall  or 
shall  not  be  exhibited  over  again:  a  cause 
tried  in  the  worst  way  possible,  %  in  order 
to  know  whether  it  shall  or  shall  not  be 
tried  in  a  better :  inquiries  carried  on  in  the 
dark,**  in  order  to  know  whether  prosecution 
shall  be  begun  against  a  man  for  a  crime, 
six  months  after  he  has  been  in  jail  for  it.  ft 
One  might  fill  pages  in  this  way :  but  to  what 
purpose  drudge  on  further  in  the  mine  of  pre- 
cedent without  principle? 


-f-  Writs  of  Error— Motions  to  quash  convic- 
tions— Motions  for  new  trial 

1^  Appeals  from  single  justices  of  the  peace  to 
the  quarter-sessions:  appeals  from  the  quarter- 
sessions  to  the  King's  Bench.  The  artificial  evil 
of  expense  affords  ue  plea  of  necessity  to  this  in- 
justice. 

J  From  the  Common  Pless,  or  the  inferior 
features,  through  the  King's  Bench,  to  the 
llouse  of  Ixirds :  from  the  King's  Bench,  or  Ex- 
chequer, through  the  Exdiequer-chamber,  to  the 
House  of  Lords. 

§  Motion,  supported  and  opposed  by  affidavits, 
for  leave  to  file  an  information. 

IT  By  written  afildavits  on  both  sides. 

**  Preferring  of  a  bill  of  indictment  to  the 
grand  jury. 

•t"t-  By  a  warrant  from  a  justice  of  peace. 
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JUDICIAL  ESTABLISHMENT. 


[CHAr.  T 


CHAPTER  V. 

Tit.  III.  —  Of  Judges  of  the  Ordinaky 

Courts.' 

§  1.  Appointment — Continuance  in  Office — 
Power  and  Rank. 

Art.  I A  [judge*]  (principal)  shall  be 

elected  by  the  electors  chosen  by  the  aclttie 
4ntizens  of  the  territory,  over  which  he  b  to 
be  [judge,*]  in  the  same  manner  as  a  member 
of  the  i^mimstrative  body  of  that  territory : 
parochial  [judges  ^]  excepted,  of  whom  in 
Tit.  VII.  and  metropolitan  [judges.**]  f 

Art.  II.  —  On  the  first  election,  to  be  eli- 
gible to  this  office,  a  man  must  be  seven-and- 
twenty  years  of  age,  and  must  have  exercised 
the  functions  of  a  man  of  law  for  three  years, 
in  a  superior  court,  or  for  five  years  before 
an  inferior  tribunal.^* 

Under  the  denomination  of  men  of  law, 
are  comprised,  for  this  purpose — 1.  Judges  of 
every  description.  2.  King's  advocates  and 
attornies,  and  their  substitutes.  3.  Advo- 
cates. 4.  Attornies.  [5.  Secretaries  of 
Courts?  Gr^eraf]     [6.  Notaries?] 

Art.  III. — No  vacancy  in  any  [judicial 
office ']  but  the  lowest  shall  be  filled,  but 
out  of  the  same  rank  of  [judges**]  or  that 
next  below :  but  [judges  '>]  in  those  ranks 
all  over  the  kingdom  are  alSce  eligible. 

Art.  IV. — No  vacancy  )n  the  lowest  rank 
of  [judges**]  principal  shall  be  filled  but  by 
some  one  who  has  served  in  the  station  of 
[judge*]  depute  permanent,  and  that  for  at 
least  [three]  years,  on  elections  posterior  to 
the  year  [1793.] 

Art.  V The  [judge*]  principal  of  every 

court  (except  the  parish  [or  canton]  court, 
and  the  metropolitan),  shall  hold  his  office 
for  life,  unless  divested  of  it  in  one  or  other 
of  the  following  ways : — 

1.  Resignation. 

2.  Forfeiture,  judicially  pronounced. 

3.  Amotion,  pronounced  by  the  suffirages 
of  a  majority  of  tiie  whole  number  of  the  elec- 
tors, entitled  to  vote  at  the  last  preceding 
election,  general  or  particular,  holden  for  the 


*  With  the  variations  indicated  by  the  en- 
suing notes,  the  contents  of  thii  will  serve  for 
Tit  IV.  Of  Pursuer-Generalsj  and  Tit  V.  0/ 
,  Defcnder-GencraU. 

r  Purs.  Gew.  Pursuer-GeneraL 
I  Def.  Gen.  Defender-GeneraL 
C  Purs.  G.  Pursuer-Generals. 
I  Def.  G.  Defender  Generals, 
•f  In  both  instances  upon  the  same  principles. 
With  only  a  slight  modification  indicated  by  local 
differences. 

«  This  article  is  copied  from  Tit  IV.  Art  6, 
of  the  committee^s  draught,  relative  to  the  dis- 
trict^courts.    The  spedhcation  I  have  subjoined 
seems  requisite,  to  prevent  uncertainty. 
.  f  Purs.  G.  Office  of  Pursuer-GeneraL 
\  Def.  G.  Office  of  Defender-GeneraL 


choice  of  a  magistrate,  or  of  a 
administrative  body  of  hia  territory. 

4.  Amotion,  pronounced  by  a  rnqority  ^ 
the  whole  number  of  memben  of  the  adr:- 
nistrative  body  next  in  rank  above  thst  a 
the  territory  of  which  he  ia  jjudge.*] 

Art.  VI. — By  amotion,  without  fof&tee. 
a  [judge  *]  loses  his  rank  as  Buch,  bat  not  U 
salary,  nor  the  capacity  of  beiog  re-diosea, 
even  immediately. 

Art.  VII •  Every  judge,  for  the  caftroe- 

ment  of  his  decrees  judicially  given,  has,  m 
case  of  necessity,  the  command  over  all  per- 
sons, without  diistanction,  within  the  boo^ 
of  his  territory,  the  king  only,  and  judges  d 
equal  or  superior  rank,  excepted. 

Art  VIIL  —  When  a  [judge,*3  in  the  ex- 
erase  of  his  function,  goes  out  of  his  oan 
proper  territory  into  another,  he  takes  kk 
[rank  and  power  <]  with  him,  subject  only  to 
the  [rank  and  powei']  of  the  co-ordinate  ao^ 
superior  [judges  <*]  of  that  territory. 

Art.  I  A. — *  A  judge  principal  ahall  have 
precedency  of  all  persons  over  whom  he  has 
power,  as  according  to  Art.  XL  ;  a  judge  of 
appeal  taking  place  of  a  judge  of  immediat« 
jurisdiction  for  the  same  territory,  and  jucges 
of  the  same  court,  according  to  the  paority 
of  their  appointment. 

Art.  X. — ^Judicial  duty  aught  moi  to  be 
neglected  for  any  other.  Acceptance  of  a  ja- 
dicial  office  vacates  every  other,  judicial  or 
not  judicial :  and  acceptance  of  any  office  not 
j  udidal,  vacates  every  judicial  one.  Mudi  less 
shall  a  judge  exercise  any  other  proieadon, 
such  as  that  of  notary,  advocate,  or  attorney. 
This  extends  to  judge -deputes  permanent, 
but  not  to  judges  natural,  of  whom  in  Tit.  V. 

Art.  XI. — lA  judge  ought  to  etand  dear  of 
offence,  and  of  tutpidon  of  partialitjfM}  No 
[judge*]  shall  give  his  vote  at  any  dectioa^ 
nor  use  any  means,  direct  or  indirect,  to  in- 
fluence the  votes  of  others. 

§  2.  Pay. 

Art.  I.  --The  expense  of  the  salary  of  an 
[uistituted  judge*]  of  the  pariah  court  ahatt 
be  defrayed  by  the  parish : 

[Of  a  canton-court,  by  the  district :] 
Of  a  district-court,  by  the  district : 
Of  a  metropolitan  court,  by  the  nation. 
Art.  II.  —  On  the  [      day  J  preoedinf^  the 
day  of  election,  an  auction  shall  be  held  he- 


•  Pubs.  G.  and  Def.  G.  Omit  thia  article. 

f  Purs.  G.  and  Def.   Authority. 

s  Pubs.  Gek.  and  Def.  Gen.  To  this  Ar- 
tide  substitute— Acceptance  of  the  office  of  Pur- 
suer [or  Defender]  General  at  any  Court,  vacates 
every  other :  and  acceptance  of  any  other  office, 
vacates  that  of  Pursuer  [or  Defender]  GeneraL 
Nor  shall  a  Pursuer  [or  Defender]  Grencial  ex- 
ercise the  profession  of  notary,  advocate,  or  at- 
torney. This  extends  to  Pursuer  [or  Defender] 
GeneraU  and  Deputes  permanent. 

»  Pubs.  G.  and  Dsf.  G.  OmU  this  dauae. 
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fore  the  directory  of  the  administrative  body 
of  the  territory  charged  with  the  expense  of 
the  salary,  under  the  name  of  the  patriotic 
auetitm :  at  which  the  candidates  shall  be  at 
liberty  to  attend,  in  person  or  by  proxy,  in 
order  to  declare,  each  of  them,  what  he  is 
willing  to  give,  if  anything,  to  the  common 
fond  of  the  territory,  in  the  event  of  his  being 
elected  to  the  oiBce.  And  thereupon  the  office 
shall  be  put  up  by  the  president,  each  bidder 
being  at  liberty  to  advance  as  often  as  he 
thinks  proper,  in  the  manner  of  a  common 
auction. 

Art.  III.  —  As  soon  as  it  appears  that  no 
candidate  will  make  any  farther  advance,  each 
shall  give  in  an  undertaking  in  writing,  in 
which  shall  be  specified  what  he  binds  him- 
self  to  give,  in  the  event  of  his  being  elected. 

Art.  IV.  —  At  the  same  time  each  candi- 
date  shall  give  in  an  inventory  of  his  estate, 
as  well  in  possession  as  in  expectancy,  to- 
gether with  all  charges  thereupon,  with  an 
estimate  of  the  clear  value  thereof  in  ready 
money :  the  whole  being  signed  by  the  can- 
didate himself,  and  verified  by  his  oath. 

Art.  V At  the  same  time  each  candidate 

shall  give  in  a  paper  stating  his  pretensions, 
of  what  nature  soever,  on  which  he  grounds 
his  hopes  of  being  chosen ;  such  as  his  age, 
the  time  during  which  he  has  acted  in  the 
capacity  of  a  man  of  law,  in  what  branch  of 
the  profession,  before  what  courts,  and  the 
like ;  and  such  paper  shall  also  be  signed  by 
the  candidate  himself,  and  verified  by  his  oath. 

Art.  y  I. — The  above  inventory  may  either 
be  open,  or  sealed :  if  sealed,  the  declaration 
of  its  verity,  concluding  with  the  signature, 
shall  be  on  the  outside :  and  it  shall  be  re- 
served unopened  till  the  event  of  the  election 
is  declared :  at  which  period,  if  he  whose  act 
it  is  should  prove  the  successful  candidate, 
it  shall  thereupon  be  broken  open;  if  not,  it 
shall  be  returned  to  him  unopened* 

Art.  y II The  above-mentioned  under- 
takings and  declarations  shall  forthwith  be 
printed  together  on  the  same  paper,  and  a 
copy  given  to  every  elector  [  ]  days  be- 
fore the  election. 

Art.  yill If,  the  election  having  &llen 

upon  one  of  the  bidders,  he  should  fiul  in  com- 
plying in  any  particular  with  the  terms  of  his 
engagement,  his  right  to  the  office  shall  there- 
upon cease :  and  upon  a  vacancy  dedared  by 
the  competent  court,  at  the  instance  of  the 
procurator-syndic  of  the  administrative  body, 
a  new  election  shall  be  decreed:  but  time  may 
be  allowed  him  for  performing  his  engage- 
ment, or  an  equivalent  accepted  by  the  court 
on  his  application,  the  procurator-syndic  being 
heard  on  the  other  side. 

Art.  IX — The  penalty,  in  case  of  false- 
hood in  a  declaration  given  in  as  above,  shall 
be,  if  the  folsehood  were  wilful,  forfeiture  of 
the  office,  together  with  the  purchase-money. 


if  any  were  paid :  if  the  fiilsehood  happened 
through  inadvertence  coupled  with  temerity 
or  negligence,  a  discretionary  fine. 

Art.  X. — From  the  salary  of  every  [judge*] 
shall  be  deducted  [25]  per  cent,  upon  the  in.* 
terest  of  the  capital  representing  his  private 
fortune :  yet  so  as  that  the  remainder  shall 
not  be  less  than  [one  fourth]  of  the  whole : 
unless  in  as  fiir  as  any  farther  deduction  may 
have  been  comprised  in  the  undertaking  he 
has  delivered  in. 

Art.  XI — In  the  case  where,  his  salary  not 
having  undergone  the  utmost  deduction  of 
which  it  is  thus  susceptible,  any  accession 
happens  to  his  fortune  by  succession,  dona- 
tion, or  bequest,  to  the  value  of  [12,000] 
Uvres  or  upwards,  he  shall,  within  [half  a 
year]  after  effects  to  that  amount  have  been 
received,  give  in  a  supplemental  declaration 
of  the  particulars  of  such  accession :  and,  upon 
an  account  settled  with  the  officer  who  stands 
charged  with  the  payment  of  such  salary,  a 
proportionable  deduction  shall  take  pl«», 
from  the  day  when  such  supplemental  decla- 
ration was  given  in. 

Art.  XII.  —  The  contribution  offered  at 
the  auction  may  be  either  in  ready  money,  or 
in  any  other  shape :  and  in  particular,  it  may 
be  in  the  shape  of  a  release  of  the  whole,  or 
any  part  of  the  appointed  saUry ;  and  in  this 
case,  the  deduction  prescribed  by  Art.  X. 
shall  be  understood  to  be  included :  but  no 
offer  shall  be  deemed  valid,  which  would  re- 
duce the  income  of  the  candidate  below  the 
amount  of  the  appointed  salary. 

Art.  XIIL — On  the  day  when  the  success- 
ful candidate  is  sworn  in,  and  previously  to 
his  being  sworn  in,  any  member  of  the  cor- 
porate assembly,  before  which  he  is  sworn 
in,  shall  be  at  liberty  to  put  to  him  all  such 
questions  as  may  tend  to  ascertain  the  truth 
and  sufficiency  of  the  several  declarations  he 
has  given  in :  and  whoever  exercises  the  func- 
tions of  procurator-syndic,  is  specially  charged 
with  this  duty,  and  responsible  for  the  neglect 
of  it. 

Art.  Xiy.  —  That  time  and  opportunity 
for  scrutinizing  the  accuracy  of  the  inventory 
above  mentioned  may  not  be  wanting,  the 
rjudge  elect"]  shall  not  be  sworn  in  till  [  ] 
days  after  it  has  been  broken  open,  nor  tiU 
[  ]  days  after  it  has  been  published  in  [the 
newsptqter  mo$t  current  in  the  place, '\ 

Art.  Xy In  case  of  amotion  without 

forfeiture,  the  salary  paid*  shall  be  the  ap- 
pointed salary,  without  deduction :  and  any 
contribution  that  has  been  given  in  conse- 
quence of  the  patriotic  auction  shall  be  re- 
fonded,  but  without  interest. 

Art.  Xyi In  case  of  resignation,  the  con* 

tribution  shall  in  like  manner  be  refunded, 
but  no  salary  continued. 


{Pubs.  6.  Pnisner-GencrsL 
Def.  O.  Defender^^toncraL 
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[Chap.  V. 


§  3.  Attendance. 
When  Injustice  sleeps.  Justice  may  do  the  same* 
Art.  I — The  [judgment-seat*]  ought  never 
to  be  empty,  during  any  part  of  the  juridical 
day,  throughout  the  year :  in  an  immediate 
court,  never:  in  a  court  of  appeal,  never 
where  there  is  any  cause  on  the  paper,  ripe 
for  hearing. 

Art.  II The  juridical  day  shall  be  of 

[twelve]  hours:  viz.  from  [eight]  to  [eight,] 
allowing  only  [one]  hour  within  that  time, 
viz.  between  [two]  and  [three,]  for  refresh- 
ment. This  extends  not  to  the  judges  termed 
natural. 

Art.  Ill — A  [judge  immediate,^]  when 
absent  from  the  nxed  judgment -seat  upon 
out-duty  (as  upon  a  view  or  the  examination 
of  a  sick  person,)  ought  to  take  care  that  it 
be  filled,  if  possible,  by  some  [judge*]  depute 
permanent  or  occasional ;  on  pain  of  being  re- 
sponsible for  the  failure. 

Art.  IV — A  [judge's*]  salary  shall  be  rec- 
koned by  the  day,  and  paid  him  every  [week] 
by  [the  paymaster .-]  it  shall  be  paid  him  no- 
where but  upon  the  [judgment]  seat ;  or,  in 
case  of  sickness,  in  his  o>vn  apartment:  a 
day's  pay  being  deducted  for  every  day  of 
absence,  otherwise  than  upon  duty ;  except 
vacation-days  which  he  is  allowed  to  take, 
[sixty]  in  the  course  of  the  year,  at  his  choice : 
provided  that  the  [judgment]  seat  be  not  at 
any  time  left  vacant. 

Art.  V.  -_  The  day's  pay  thus  to  be  re- 
ceived shall  be  a  day's  pay  of  the  appointed 
salary :  the  difference,  if  any,  between  that 
and  the  clear  salary  remaining  after  the  con- 
tribution furnished,  according  to  §  2,  shall 
be  made  up  by  quarterly  advances,  which  the 
[judge"]  shall  make  on  \tjie  usual  quarter- 
days]  to  \the  paymaster)]  nor  shall  he  be 
reimbursed  any  deficiencies  occasioned  by  un- 
allowed days  of  absence. 

Art.  VI — Declaration  to  be  taken  by  every 
[judge*]  every  time  he  receives  his  salary :  — 
I,  A.  J.,  solemnly  declare,  that  since  the 
last  time  of  my  receiving  salary,  I  have  not 
ftt  any  time,  during  juridical  hours,  been  ab- 
sent from  the  duty  of  my  office,  except  during 
the  following  days,  viz.  [  ;]  nor  absent 
from  the  [judgment-seat ;  Jexcept  the  follow- 
ing days,  when  I  was  out  upon  duty,  at  the 
places,  in  the  causes,  and  for  the  purposes  fol- 
lowing, viz.  [        ] 


,  f  Purs.  G.  Seat  of  the  Pursuer- General. 

I  Def.  G.  Seat  of  the  Defender-GeneraL 

fPuRS.  G.  Pursuer-General  of  an  imme- 

J     diate  court 
^  J  Def.  G.  Defender-General  of  an  imme- 

(.    diate  court. 

f  Purs.  G.  Pursuer-General. 

(  Def.  G.  Defender-General. 

f  Purs.  O.  Punuer-General^s, 

l  Def.  G,  Defcnder-Gcnenrs. 


Art.  VII.  —  A  copy  of  every  soch  deda* 
ration,  signed  by  the  [judge*]  shalU  on  the 
same  day  on  which  it  was  made,  be  hung  op 
in  a  conspicuous  manner  near  the  judgmeot- 
seat,  there  to  remain  till  the  nextquarter-daT. 

Art.  VIII — A  [judge*]  is  to  be  undff- 
stood  to  have  been  absent  from  duty  on  any 
day,  if,  in  the  course  of  that  day,  he  has  nol 
sitten  at  least  [one  hour] ;  and  if,  daring  the 
rest  of  the  day,  he  has  not  been  within  [aa 
hour's]  call  of  the  judgment-aeat,  except 
when  out  upon  distant  duty:  word  being  Im 
with  [  ]  where  he  was  to  be  found. 

Art.  IX. — [Judges^]  of  immediate  courts 
are  also  bound  to  go  upon  duty,  in  cases  <k 
necessitv,  at  all  hours,  in  manner  hereinafter 
specified. 

§  4.  Oath  of  Office. 

Art.  I — The  following  oath  shall  be  taken 
by  every  [judge  ■]  upon  his  entrance  inio 
office.  While  pronouncing  it,  he  shall  stand 
up  before  the  judgment-seat,  in  open  ooort, 
with  his  left  hand  on  his  bosom,  and  his  rigii; 
lifted  up  to  heaven :  — 

I,  A.  J.  being  raised  by  the  choice  of  mr 
fellow-citizens  to  the  office  of  [  1, 

do  solemnly  promise  and  swear  — 

[Art.  II. ■" — 1.  That  so  long  as  I  continue 
in  possession  of  my  said  office,  I  will,  to  the 
best  of  my  ability,  administer  justice  to  all 
men  alike,  to  high  and  to  low,  to  rich  and  to 
poor :  not  suffering  myself  to  be  biased  by 
interest,  or  by  indolence,  by  hope  ar  by  fear, 
by  fiivour  or  by  aversion  towards  any  indiri- 
dual,  or  class  of  men,  or  party  in  the  state.'' 

Art  III. -.2.  That  I  will  not  endeavoar 
to  keep  secret,  but  on  the  contrary  study  by 
all  suitable  means  to  render  public,  the  pro- 
ceedings belonging  to  my  office,  in  all  cases 
m  which  the  law  ordains  them  to  be  public. 

Art.  IV — 3.  That  1  will  keep  secret,  to 
the  utmost  of  my  power,  the  proceedinp» 
belonging  to  my  office,  in  as  fiir  as  the  lav 
ordains  them  to  be  secret 

Art.  V — 4.  That  I  will  not  on  any  ac- 
count, out  of  the  regular  course  of  justice, 
give  ear  to,  but  indignantly  reprove,  any  afw 
plication  that  may  be  made  to  me  ooooeraing 
any  cause,  in  contemplation  of  ita  depending 
or  coming  to  depend  before  me,  much  lc$s 
give  any  opinion  or  advice  relative  thereto  : 
and  that,  should  any  such  application  be  nxade 
to  me  in  writing,  I  will  forthwith  produce 
and  read  the  same  in  open  court,  although  it 
should  be  contained  in  a  private  and  confi- 
dential letter. 

Art  VI —  5.  That  I  will  at  no  tinie  ac- 
cept any  gift  or  favour  that  shall  have  beca 


.  (  Purs.  G.  Puisuer-Genetala. 
I  Def.  G.  Defender-Geneials. 
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offered  to  me,  in  the  view  either  of  influ- 
encing or  recompensing  my  conduct  on  any 
particular  occasion  in  the  discharge  of  the 
functions  of  my  office  :  and  that,  in  case  of 
my  suspecting  any  favour  to  have  been  done 
or  offered  me  with  any  such  view,  I  will 
forthwith  declare  and  make  public  my  sus- 
picion :  nor  will  I  knowingly  and  wittingly 
suffer  any  such  offer  or  recompense  to  be 
made,  on  any  such  account,  to  any  person 
dependent  upon  or  connected  with  me  ;  but 
that,  on  suspicion  of  any  such  offer  or  recom- 
pense, I  will  forthwith  make  public  such  my 
suspicion,  together  with  the  grounds  thereof, 
and  the  names  of  all  parties  concerned. 

Art.  VII 6.  That  I  will  not,  on  the 

occasion  of  any  pecuniary  or  other  bargain, 
directly  or  indirectly  avail  myself,  or  endea- 
vour to  avail  myself,  of  the  influence  or  au- 
thority of  my  station,  to  obtain  any  advan- 
tage  to  myself  or  any  other. 

Art.  VIII 7.  That  I  will  not  take  any 

part  whatsoever  in  any  election :  nor  use  any 
means,  direct  or  indirect,  to  influence  the 
vote  of  any  other :  excepting  only  the  public 
statement  of  my  pretensions  according  to  law, 
on  any  election  in  which  I  shall  myself  be 
candidate. 

Art.  IX.— 8.  That  I  will  not  willingly 
absent  myself  from  duty,  except  to  the  ex- 
tent of  the  time  allowed  me  by  the  law,  or 
in  case  of  unavoidable  necessity,  resulting 
from  sickness  or  otherwise :  nor  then,  with- 
out making  the  best  provision  in  my  power 
for  keeping  my  place  supplied. 

Art.  X. — 9.  That  I  will,  as  &r  as  depends 
upon  me,  give  to  every  cause  that  comes  into 
my  hands  the  utmost  dispatch  that  shall  ap- 
pear to  me  consistent  with  the  purposes  of 
justice :  nor  will  I"*  put  off  any  cause,  or 
give  to  any  cause  the  priority  over  another, 
but  for  special  reason  publicly  declared. 

Art.  XI. —  10.  That  I  will  at  no  time, 
through  impatience  or  otherwise,  knowingly 
cause  or  permit  justice  to  suffer  by  undue 
precipitation:  and,  in  particular,  that  I  will 
not  bestow  less  attention  upon  the  cause  of 
the  poor  than  of  the  rich :  considering  that 
where  small  rights  are  seen  to  be  contemned, 
great  ones  will  not  be  deemed  secure ;  and 
that  importance  depends  not  upon  nominal 
value,  but  upon  the  proportion  of  the  matter 
in  dispute  to  the  circumstances,  and  its  rela- 
tion to  the  feelings,  of  the  parties. 

Art.  XII 11.  That  I  will  not,  through 

favour  to  those  who  profit  by  the  expense  of 
the  administration  of  justice,  connive  at,  much 
less  promote,  any  unnecessary  expense  :  but 
on  the  contrary  study,  as  much  as  in  me  lies, 
to  confine  such  expense  within  the  narrowest 
bounds  compatible  with  the  purposes  of  jus- 
tice. 

»  Pums.  O.  and  Djbf.  Q.    Intcrt—wek  to. 


Art.  XIII 12.  That  I  will  not,  through 

impatience,  or  favour  to  the  professional 
advocate,  show  discountenance  to  him  whd 
pleads  his  own  cause,  or  to  him  who  pleads 
gratuitously  the  cause  of  his  friend,  but  rather 
show  indulgence,  and  lend  assistance  to  their 
weakness. 

Art.  XIV.  _  13.  That  I  will,  in  all  things 
touching  the  execution  of  my  office,  pay  obe- 
dience to  the  law:  and  that"  I  will  do  my 
utmost  to  carry  the  same  into  execution,  ac* 
cording  to  what  shall  appear  to  me  to  be  the 
intent  of  the  legislature  for  the  time  being  : 
not  presuming  to  set  my  own  private  will 
above  the  will  of  the  legislature,  even  in  such 
cases,  if  any,  where  the  provisions  of  the  law 
may  appear  to  me  inexpedient ;  saving  only  <■ 
the  exercise  of  such  discretionary  suspensive 
power,  if  any,  with  which  the  legislature  may 
have  thought  proper  to  entrust  [me.P] 

Art  XV — 14.  That  I  will  not  either 
make  or  revoke  any  appointment  of  a  depute, 
permanent  or  occasional,  with  a  view  to  fii- 
vour  or  prejudice  any  suitor  otherwise  than 
according  to  justice,  but  for  the  common 
convenience  of  suitors,  and  only  to  the  ex« 
tent  of  the  number  which  shall  appear  to  me 
requisite  to  that  end. 

All  these  engagements  I  hold  myself  so- 
lemnly pledged  to  fulfil,  by  all  the  regard  I 
owe  either  to  the  displeasure  of  Almighty 
God,  or  to  the  indignation  and  contempt  of 
my  fellow-citizens. 

Art.  XVI, — A  copy  of  the  above  oath» 
printed  in  the  largest  type,  and  on  one  side 
only  of  the  paper,  with  the  signature  of  the 
[judge*]  at  length  to  every  clause,  and  at 
the  end  the  date  of  the  day  when  signed, 
shall  be  kept  hung  up  in  a  conspicuous  situ- 
ation near  the  [judgment  i]  seat,  so  long  a« 
he  shall  continue  in  office. 

§5.  Deputes. 

Art.  I.  —  The  duty  of  the  permanent 
[judge*]  depute  shall  be  to  take  the  place  of 
his  principal,  and  with  the  same  [powers,'] 
whensoever  the  principal  shall  happen  to  be 
absent  from  duty,  or  preoccupied  therein. 

Art.  II — The  [power ^  of  the  [judge*] 
depute  permanent  shall  last  as  long  as  his 
principal  continues  in  the  same  office,  and 
until  a  vacancy  in  the  office  is  filled  up :  un- 
less tbe  appointment  be  sooner  revoked,  which 
it  may  be  at  any  time,  or  terminated  in  any 


■  Pubs.  G.  and  Def.  G.    Inseri^in  as  far 
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of  tbe  ways  in  which  the  oiBoe  of  a  judge 
principal  may  be  vacated. 

Art.  ni To  the  station  of  {judge  •]  de- 
pute pernument,  no  emolument  of  any  kind 
shall  be  annexed ;  except  a  habit  of  office  to 
be  worn  while  on  duty,  and  a  mark  of  honour 
to  be  worn  at  all  times  during  his  continu- 
ance in  the  station :  and  in  rank  he  shall  take 
place  next  his  prindpaL 

Art.  IV. — A  (judge  ■]  principal  is  civilly 
responsible  for  the  acts  of  his  deputes,  per- 
manent or  occasional,  having  recourse  to  them 
for  his  indemnity :  also  criminally,  in  case  of 
his  concurring  with,  or  barely  conniving  at, 
any  behaviour  known  to  him  to  be  criminal 
on  their  part. 

Art.  V — A  [judge*]  depute  permanent 
shall  pronounce  and  sign  the  same  oath  as  a 
[judge^]  principal,  and  in  the  same  manner : 
excepting  only  the  words  [fermanent  or^  in 
the  14th  clause ;  and  making  the  requisite 
change  at  the  commencement  relative  to  the 
style  of  office. 

Art.  VL  —  A  permanent  [judge*]  depute 
is  bound  to  the  same  attendance  as  his  prin- 
cipal :  except  that  he  is  allowed  half  as  many 
vacation  days  in  the  jrear  again  (taking  them 
only  when  his  principal  is  upon  his  duty), 
and  that  he  b  not  liable  to  be  called  to  night 
duty  while  his  principal  is  in  the  way. 

Art.  VII.  —  Attadied  in  like  manner  to 
the  office  of  [judge  *]  principal,  shall  be  in 
the  power  of  appointing  occasional  [judges^] 
deputes  for  the  purpose  of  performing  duty  in 
any  particular  cause,  or  relative  to  any  par- 
ticular point  in  any  particular  cause. 

Art.  yilL—  To  the  function  of  ooca- 
«onal  [judge*]  depute  shall  belong  neither 
-emolument  nor  permanent  honour:  but  for 
distinction  sake,  he  may  wear,  while  on  duty, 
a  medallion,  or  other  such  mark  of  office. 

Art.  IX. — An  occasional  [judge*]  depute 
shall,  previously  to  the  first  time  of  his 
taking  upon  him  that  function,  pronounce 
and  sign,  in  the  presence  of  the  judge  who 
appoints  him  [an  oath  the  tame  as  the  dbooe, 
mutatie  mMtandis:']  and  entry  of  his  having 
done  so  shall  forthwith  be  made  in  the  re- 
gister-book of  the  court. 

Art.  X.  —  A  permanent  [judge*]  basin 
like  manner,  and  under  the  same  responsibi- 
lity, power  of  appointing  occasional  [judges  ^] 
depute.  But  it  is  to  be  expected  that  he 
exercise  it  only  in  case  of  necessity,  and  for 
the  reason  that  such  appointment  cannot  be 
made  by  the  [judge*]  principal:  and  such 
appointment  is  at  any  time  revocable  by  the 
[judge*]  prindpal. 

Art.  XI.  —  Any  person  having  exercised 
the  function  of  judge-depute,  may,  by  either 
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of  the  bodies  to  whom  the  power  of  t 
uattributedbyf  1,  Art  V.  be  1 
from  exerdsing  within  the  limita  of  thcsr 
respective  authorities,  the  like  functions  in  fix- 
ture :  but  such  incapadtation  may  be  reroked 
at  any  time,  either  by  the  same  authority,  or 
by  any  to  which  it  is  subordinate. 

Art.  XII.  —  As  often  as  any  act  is  done  by 
or  before  a  [judge*]  depute,  dther  permaiKat 
or  occasional,  mention  shall  be  made  as  well 
upon  the  &ce  of  the  act,  if  written,  as  upom 
the  register-book,  by  or  before  wlioai ;  and 
if  in  the  instance  of  a  [judge*]  depute  occa- 
sional, by  whom  appointed. 

Art.  XIII Care  ought  to  be  taken  to 

avoid,  as  much  as  conveniently  may  be,  the 
shifting  of  the  same  cause  to  difj^rent 
[judges,^]  unless  when  the  points  of  wfaidi 
they  respectively  take  cognizance,  happen  to 
be  totally  independent  of  each  other:  that 
[the  judge  who  gives  judgment']  mmj  be  as 
uttleas  possible  under  the  necessity  of  taking 
the  grounds  of  his  [opinion*]  at  iecopd-baod, 
from  another  man. 

§  6.  RexpongihUUf. 

Art.  L  — The  punishment  of  a  rj«dge^]  Ibr 
nusbehaviour  in  relation  to  his  offiee,  may  be 
to  all  or  any  of  the  effects  following: — 

1.  Iigunction  to  be  more  dmimapcct  ia 
future. 

2.  Suspension  from  office. 
8.  Deprivation. 

4.  Incapadtation  for  any  office,  or  for  cer- 
tain offices. 

5.  Fine. 

6.  Imprisonment. 

7.  Obligation  to  make  satisfiMstion,  in  the 
way  of  pecuniary  compensation,  or  otherwise, 
to  the  party  injured. 

8.  When  the  effect  of  the  misbehaviour  has 
been  to  produce  death,  or  any  other  corpoial 
suffering,  on  the  part  of  any  one,  in  the  way 
of  punishment,  or  otherwise;  such  offieaer, 
if  unaccompanied  with  evil  conedemee*  [■ 
vaieefot],  shall  be  punished  as  if  < 
with  the  offender's  own  hands. 

Art.  II* — Judges,  pursuer-generala,  de- 
fender-generals, and  their  respective  depo- 
ties,  bdng  privy  to  any  misbehaviour,  accom- 
panied  with  evil  consdenoe,  on  the  part  of 
each  other,  and  not  informing  in  due  tint, 
are  punishable,  as  for  connivance. 

OBSERVATIONS. 
§  1.  Power  of  Amotion. 
Popular  Election,  Power  ofAmuttUm,  Ptr^ 
manenct  of  Situation  in  as  nr  aa  ia  < 


'  Pubs.  O.  and  Dcr.  G.  cadi  Pa 
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tible  with  that  power,  Pemumence  of  Salary 
notwithstanding  amotion.  Power  of  Deputa- 
tion, Gradual  Promotion,  and  the  Patriotic 
Auction -^dSl  these  principles  are  so  many 
parts  of  one  whole :  each  of  them  is  necessary 
or  useful  in  that  character:  most  of  them 
have,  besides,  their  separate  good  effects. 

1.  Without  power  of  amotion,  the  people's 
right  of  election  would  be  very  inadequate 
to  its  end.  By  whom  should  offices  be  filled  ? 
By  those  who  have  had  their  confidence? 
No;  but  by  those  who  have  it.  Join  the 
power  to  the  right,  every  instant  a  man  con- 
tinues in  his  place  is  a  fresh  proof  of  his  fit- 
ness for  it.  Withhold  the  power,  what  would 
the  right  amount  to?  What  the  right  of 
conferring  Starosties  amounted  to  in  the 
hands  of  the  king  of  Poland — the  right  of 
converting  patronage  into  a  nursery  of  in- 
gratitude. 

2.  On  this  occasion,  as  on  all  others,  po- 
pularity is  to  be  considered  as  a  solid  and 
substantial  good,  unpopularity  as  a  solid  and 
Substantial  evil,  independently  of  all  consi- 
derations of  good  and  ill  desert.  Two  pro- 
perties are  indispensable  on  the  part  of  a 
magistrate  of  this  sort:  that  he  be  a  good 
one,  and  that  he  be  thought  to  be  so.  With- 
out he  be  so,  he  will  hardly,  it  is  true,  be 
thought  so  long :  but  so  long  as  it  is  possible 
to  be  in  either  case  without  being  in  the  other, 
better  he  should  be  thought  to  be  good  with- 
out bein^  so,  than  be  so  without  being  thought 
so.  A  judge  may  be  bad  in  a  thousand  re- 
spects :  he  may  be  corrupt  or  ignorant  in  the 
extreme,  and  yet,  sd  long  as  his  corruption 
or  his  ignorance  do  not  transpire,  no  very 
material  suffering  may  ensue  from  it :  let  him 
be  generally  thought  so,  whether  he  be  or  be 
not  so,  is  a  matter  of  small  moment,  other- 
wise than  to  his  own  conscience.  An  alarm, 
an  opinion  of  insecurity,  equally  general,  is 
the  necessary  consequence :  and  where  there 
is  no  opinion  of  security,  as  well  might  there 
be  no  justice.  Insecurity  unapprehended  is 
but  a  latent  source  of  contingent  misfortune 
to  the  few :  insecurity  perceived  or  supposed 
is  a  fund  of  actual  and  present  uneasiness  to 
the  many.*  Possessing  the  confidence  of 
the  people,  then,  is  the  first  requisite  in  this 
line:  deserving  it,  is  but  a  secondary  one. 
This  in  England  is  one  of  the  great  argu- 
ments for  juries. 

Fit  or  unfit  to  make  the  choice  in  the  first 
instance,  the  propriety  of  the  people's  pos- 
sessing Uie  power  of  amotion  will  be  equally 
indisputable.  The  danger  is  much  greater 
of  their  failing  in  the  right  of  choosing,  than 
in  the  exercise  of  the  power  of  correcting  a 
bad  choice.  The  right  they  will  have  to  ex- 
ercise before  trial ;  the  power,  not  till  after 
trial :  the  right  they  may  make  an  improper 

•  Sec  Ch.  IV. 


use  of,  without  either  cruelty  or  injustice ; 
the  power  they  cannot  make  an  improper  use 
of,  without  incurring  both  those  imputations. 
Give  them  the  power  of  amotion,  the  same 
source  affords  the  mischief  and  the  remedy: 
deny  it  them,  the  mischief  of  an  unfortunate 
exercise  of  the  right  of  choosing  remains  with* 
out  remedy. 

3.  It  concerns  the  reputation  of  the  people, 
it  concerns  the  general  reputation  of  their 
fitness  to  bear  a  part  in  government,  that  a 
door  should  be  left  open,  and  that  as  easy  a 
one  as  possible,  to  the  correction  of  any  mis- 
takes they  may  chance  at  first  to  fall  into, 
especially  at  the  outset  of  their  career.  The 
people  have  their  ill-wishers :  the  people,  not 
less  than  individuals,  have  their  enviers,  who 
wiU  not  be  unvigilant  in  discovering,  nor  un- 
industrious  in  magnifying  and  trumpeting  any 
such  mistakes.  To  pronounce  them  miser^ 
able,  and  to  wi»h  to  see  them  make  themselves 
so ;  to  prophecy  evil,  and  to  wish  to  see  the 
prophecy,  however  oJamitous,  verified ;  are 
propensities  unhappily  but  too  nearly  allied 
in  human  nature.  Their  power,  like  that  of 
individuals,  must  depend  upon  their  reputa- 
tion :  and  those  who  wish  well  to  the  one 
cannot  be  too  careful  of  the  other. 

On  this  occasion,  as  on  so  many  others, 
mark  well  the  excellence  of  popular  govern- 
ment, and  the  solution  it  affords  to  difficulties 
which  under  any  other  would  be  insuperable. 
Lodged  in  any  other  hands,  the  power  of 
amotion  would  be  tyrannical  and  full  of  dan- 
ger :  the  exercise  of  it  would  seldom  deserve 
to  conunand  the  confidence  of  the  people,  and 
still  seldomer  command  it.  Arbitrary  power 
on  the  part  of  the  censor  would  reduce  to 
the  condition  of  tools  and  slaves  those  who 
had  the  misfortune  to  be  subject  to  the  cen- 
sure :  what  they  did  for  justice'  sake,  would 
be  attributed  to  fear :  they  might  as  well  be 
corrupt,  since  they  would  be  as  unpopular  as 
if  they  were. 

When  the  question  as  to  the  disposal  of 
power  is  only  between  individuals,  or  bodies 
of  men,  not  dependent  upon  the  people,  a 
known  policy  is,  not  to  lodge  the  right  of 
nomination  and  the  power  of  amotion  in  one 
and  the  same  hands.  Why?  Because  what- 
ever were  the  causes  of  a  man's  making  a  bad 
choice,  pride  and  self-love  would  join  with 
them  in  preventing  his  making  a  better. 
Against  the  people,  this  policy  has  no  ground 
to  stand  upon.  Upon  the  people,  especially 
upon  a  people  voting  by  ballot,  those  pas- 
sions have  no  hold.  The  persons  called  upon 
to  correct  the  mistake,  will  not  be  numeri- 
cally the  same  with  those  who  made  it.  So- 
ciety in  error  would  relieve  them  under  the 
uneasiness  of  shame :  but  the  secresy  which 
covers  their  acts  would  save  them  fix)m  so 
much  as  feeling  it.  The  people  are  accord- 
ingly as  noted  for  their  readiness  to  recognise 
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their  errors,  askings  and  other  individuals  in 
high  office  have  been  for  their  averseness. 

If  you  will  not  give  the  people  both,  bet- 
ter deny  them  the  right  of  election  than  the 
power  of  amotion.  In  what  respect  is  the 
Tight  of  any  value  to  them?  Only  as  a  means 
of  lessening  the  danger  of  such  a  choice  as 
would  give  them  reason  for  wishing  they  had 
the  power.  Of  what  use  to  them  to  have  the 
filling  of  the  station  with  a  man  who  pos- 
sesses their  confidence  at  the  time,  unless  it 
be  that  they  may  pitch  upon  one  who  will  con- 
tinue so  to  do  ?  But  will  he  ?  That  is  the 
question:  upon  the  inducements  that  are 
given  him,  depends  the  answer.  To  an  indi- 
vidual, the  right  of  nomination  has  quite  an- 
other value:  it  is  patronage;  it  is  homage, 
flattery,  services  of  all  kinds,  marketable,  and 
unmarketable ;  it  is  whatever  sort  of  sugar- 
plum the  grown  child  finds  most  to  his  pa- 
late. To  the  people  as  a  body,  it  has  no  such 
properties!  they  have  no  pride  to  gratify, 
no  personal  interest  to  pursue.  Individuids 
among  them  may  have ;  but  in  as  &r  as  they 
have,  their  interest  stands  opposed  to  that 
of  the  collective  body :  and  the  object  of  the 
laws  on  this  head  should  be  to  smother  such 
affections,  not  to  pamper  them. 

Unpopularity  out  of  the  question,  remedies 
will  be  requisite  against  the  several  species 
of  unfitness,  to  the  existence  or  imputation 
of  which  unpopularity  may  owe  its  birth,  as 
to  its  most  natural,  as  well  as  only  rational, 
causes.  All  these  would  afford  so  many 
distinct  grounds  for  the  institution  of  this 
power,  under  any  system,  and  in  whatever 
hands  the  power  were  thought  proper  to  be 
lodged :  whether  it  were  given  to  the  people, 
or  to  persons  out  of  their  dependence ;  and 
whether  in  the  view  of  securing  their  con- 
tentment and  repose,  or  under  any  fiuitastic 
notion  of  fitness  without  reference  to  that 
end«  In  these  several  cases  it  roust  be  con- 
sidered  in  the  double  character  of  a  cure,  and 
of  a  preventative.  Where  it  would  seem  most 
harsh  as  a  cure,  the  power  of  applying  it  in 
that  character  is  not  the  less  necessary,  since 
upon  its  capacity  of  being  so  applied  depends 
its  power  of  operating  in  the  character  of  a 
preventative. 

1 .  At  the  head  of  these  species  of  unfitness 
stands  improbitif,  I  mean  here  that  lesser  or 
more  questionable  measure  of  improbity  that 
would  elude  the  grasp  of  punishment.  For- 
feiture is  no  remedy :  for  the  distinction  be- 
tween forfeiture  and  the  power  of  amotion 
is,  that  the  former  can  only  be  applied  judi- 
cially, that  is,  upon  specific  and  conclusive 
evidence,  and  in  the  way  of  punishment.  But 
a  judge  may  have  lost  all  character  a  thou- 
sand times  over,  and  even  be  universally 
deemed  guilty  in  a  thousand  specific  instances, 
^without  its  being  possible  to  find  evidence  for 


punishment  to  fix  upon.*  Appeal  is  no  vaL 
fident  remedy.  Appeal  administers  a  correc- 
tive in  each  particular  instance :  but»  besides 
that  the  corrective  applies  jiot  to  judges  of 
the  highest  rank,  amotion  may  be  necessary 
to  effect  a  radicil  cure,  when  the  demand  for 
a  repetition  of  the  corrective  becomes  so  fre- 
quent as  to  be  troublesome. 

Under  the  reign  of  unwritten  law,  there 
are  two  cases  in  which  a  judge,  under  the 
single  condition  of  keeping  his  own  secret, 
may  decide  which  way  he  pleases,  and  give 
the  most  corrupt  affections  the  fullest  gratifi- 
cation :  one  is,  where  past  decisions  dash  with 
each  other ;  the  other  is,  where  thej  dash 
with  reason.  In  the  English  law,  would  it 
be  difficult  to  find  examples?  The  difficulty 
would  be  rather  to  avoid  meeting  with  them. 
If  improbity  has  so  seldom  taken  this  advaa- 
tage,  thank  the  men,  or  thank  publidtj;  but 
do  not  thank  the  unwritten  law,  and  least  of 
all  the  legishitor,  who  sits  with  his  hands  be- 
fore him  in  view  of  such  a  nuisance. 

2.  Next  stands  the  want  of  inuUigemee ; 
and  espedally  where  it  has  a  decUme  offaemU 
ties  for  its  cause.  In  a  fidlure  of  justice,  the 
degree  only  is  material;  the  cause  no  other* 
wise  than  as  it  influences  the  degree.  The 
power  of  amotion  is  still  more  necessary  where 
blameless  incapadty,  than  where  improbity, 
is  the  cause.  Improbity  may  bring  a  man 
under  the  law  of  forfeiture ;  and  a  sure  effect 
of  it  is  to  exdte  indignation,  and  provoke 
men  to  call  for  the  execution  of  that  law. 
Blameless  incapadty,  especially  where  it  is 
the  result  of  age,  has  the  contrary  effect  of 
exdting  compassion,  and  disposing  men  to 
forget  the  interest  of  the  public  in  iheir  sym- 
pathy for  the  individual.    Here,  then,  < 


*  How  can  you  punish  a  man  merelj  fior 
jud^ng  wronffj  if  with  a  colour  €£  right,  widi- 
out  Knowing  nis  motive  ?  And  if  his  modve  be 
a  partiality  which  betrays  itadf  by  no  tasptm- 
sion,  how  are  you  to  discover  it  r  A  jud^  hoe 
exercised  a  legal  discredon  in  a  partiadar  way, 
through  a  corrupt  modve— How  are  yon  so 
puniah  him,  when  the  act  itself  is  not  iUccal  ? 
The  motive  is  but  partiality,  and  a  man,  wimooc 
bdng  partial,  may  have  exercised  the  discretiaa 
in  the  same  way  ?  In  order  to  screen  a  ftieod  bf 
suppression  of  evidence,  he  refuses  to  repiove  a 
man  legalljr  convicted  of  a  capital  offence — ^Who 
can  say,  with  the  confidence  necessary  lioe  in- 
fiictini^  punishment,  that  this  was  his  motive, 
when  it  is  of  the  essence  of  a  reprieve  to  be 
granted  or  refused  at  pleasure  ?  Read  die  re- 
ports made  to  the  House  of  Coomions  in  1711 
and  1782,  and  see  how  passible  it  is  for  bouts 
hardened  and  undeistandings  depraved  by  £i^ 
lish  jurisprudence,  to  turn  a  counor  upside  dova, 
and  make  a  people  miserable,  without  giving  a 
hold  to  punishment  Accordingly,  the  power  of 
amotion,  exercised  in  one  instsnoe,  seems  to  have 
administered  some  check  to  the  nriscfaief  :  tboogh 
nunisbment,  after  having  been  attempted^  1^ 
been  abandoned  as  impracticable. 
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in  one  use  of  the  permanency  of  salary  not- 
^thstaading  amotion. 

Age  will  not  draw  the  line:  one  man's 
faculties  serve  him  better  at  eighty  than  an- 
other's at  threescore.  The  last  person  to 
acknowledge  them  deficient,  will  commonly 
be  the  man  himself.  They  will  be  good 
enough  for  other  men's  business,  when  they 
suffice  no  longer  for  his  own.* 

3.  Thirdly  may  be  mentioned  harshnesi  and 
iU-hvmovr: — the  fiulings  that  stand  opposed 
to  the  minor  virtues  of  inability ,  patience,  and 
tiondeacension,  Ill*humour  tends  to  predpita- 
tion :  and  the  variety  of  ways  in  which  pre- 
cipitation may  operate  injustice,  have  been 
already  stated  :t  a  man  might  as  well  judge 
•without  documents,  as  not  allow  himself  time 
for  considering  them,  and  giving  them  their 
due  weight.  Harshness  and  ill-humour  tend 
to  injustice  in  another  way:  by  intimidating 
the  suitor,  preventing  him  from  displaying 
lus  case  to  its  best  advantage,  and  thus  sacri^ 
Hdng  the  modest  and  the  timid  to  the  bold 
and  resolute ;  those  who  have  the  best  title 
to  favour,  to  those  who  have  least  need  of 
it.  It  is  rather  difficult  to  conceive  a  judge, 
wiezceptionable  in  other  respects,  removed 
for  this  single  cause :  but  it  is  still  more  diffi- 
cult to  conceive  that,  with  the  power  of 
amotion  hanging  over  his  head,  a  num  should 
in  this  way  expose  himself  to  the  exercise 
of  it ;  especially  when  the  injuring  his  pros- 
pect of  promotion  would,  in  every  rank  but 
the  highest,  be  a  still  more  certain  conse- 
quence. { 

*  I  avoid  insuring  to  a  man  the  continuance 
of  his  salary  upon  resignation,  for  the  obvious 
reason  of  not  raming  tne  establishment  into  a 
nest  of  dnecures.  When  a  judge  desires  a  re- 
treat, he  has  but  to  get  a  friend  to  pnipose  his 
amotion  on  the  grouud  of  a  decline  of  raculties, 
and  signify  his  concurrence.  In  the  same  way 
he  may  soften  the  harshness  of  amotion,^  when 
the  proposition  does  not  ori^nate  with  himself. 
Pensions  of  retreat,  as  given  m  England,  operate 
much  more  eiFectually  as  a  fund  of  peculation 
and  corruption,  than  as  a  remedy  to  this  griev- 
ance; The  cases  where  the  pension  is  granted 
are,  where  a  lazy  judg;e  has  a  minister  for  his 
friend,  and  where  the  minister  has  a  friend  whom 
he  wants  in  the  judge^s  pUce.  The  cases  where 
the  pension  is  not  granted  are,  where  the  judge 
Ss  too  incapable  to  pretend  to  do  business,  and 
where  he  does  it  so  t>adly  that  his  not  pretending 
to  do  it  would  be  a  blessing.  Examples  of  both 
these  cases  are  fresh  enough  in  memory. 

The  power  of  amotion,  lodged  in  the  King 
upon  address  from  the  two  houses,  is  in  such  a 
case  a  remedy  onlv  in  name.  Who  cares  enough 
for  justice,  to  make  an  invidious  motion  against 
an  obnoxious  judge  ?  How  could  such  a  deter- 
mination be  formed  without  evidence  ?  and  how 
could  evidence  be  had,  without  trying  over  again, 
and  that  in  each  houM,  the  causes  m  the  course 
of  which  his  incapacity  is  supposed  to  have  dis- 
pUyedib^elf? 
.  +  Ch.  IV.  §  1. 

i  In  English  judicature,  notwithstanding  the 


4.  Under  the  general  term  of  ha$tine$$ 
lurks  a  particular  vice  in  judicature,  that  has 
scarcely  yet  obtained  a  name — a  sure  sign 
that  the  importance  of  the  opposite  virtue 
has  never  been  noticed  as  it  deserves.  It 
consists  in  the  judge's  taking  for  his  sole 
object  his  own  private  satisfiu;tion  relative  to 
the  merits  of  each  question  and  the  rectitude 
of  each  act :  not  staying  to  inquire  of  himself 
whether  the  whole  proceeding,  if  spread  open 
before  the  public  exactly  as  it  took  place, 
would  wear  the  same  fiice  of  propriety  in  the 
public  eye.  He  makes  up  his  own  mind :  and 
what  other  people  may  think  about  the  mat- 
ter, is  what  he  forgets  or  disdains  to  ask  him- 
self. His  own  mind  is  made  up — and  those 
of  other  men,  if  they  will  be  impertinent 
enough  to  intermeddle,  are  left  to  mi^e  them- 
selves up  as  they  can.  It  is  by  this  fiunilty 
of  annihilating  the  public,  and  putting  self 
into  the  vacancy,  that  some  men  have  got  a 
name,  by  trying  causes,  as  if  for  a  wager, 
agamai  time :  so  many  causes  within  the  hour ; 
as  men  of  inferior  ambition  run  miles,  drink 
pots  of  beer,  and  ring  bob-majors.  Under  a 
system  of  judicatui*e  in  which,  bSUt  six  months 
spent  in  doing  nothing,  the  longest  cause  is 
squeezed  into  a  day,  and  as  many  as  a  pro- 
vince can  afford  in  half  a  year  into  two  days, 
this  talent,  so  long  as  it  confines  itself  to  the 
theatre  wldch  thus  calls  for  it,  is  neither 
without  its  apology  nor  without  its  use :  and 
admiration  is  divided  between  the  master 
that  can  see  such  work  done,  and  the  work- 
man that  can  go  through  with  it.  But  under 
a  rational  system,  all  these  modes  of  self- 
satisfaction  would  be  ranked  together,  with 
no  other  difference  than  what  the  effect  upon 
public  satisfaction  may  prescribe.     To  the 


purity  so  justly  celebrated  in  the  higher  dass  of 
judges,  a  deficiency  in  these  minor  virtues  haa 
been  no  unfrequent  failing.  The  difference  in 
this  respect  is  said  to  have  been  remarkable 
between  single  judges,  and  courts  in  which  four 
judges  sit  together.  The  same  man  who  has 
been  complained  of  as  stem,  hasty,  and  dogma- 
tical, when  sitting  alone,  has  been  observed  to 
have  assumed  the  opposite  virtues,  and  that  not. 
withstanding  a  rise  of  nmk,  when  checked  by 
the  presence  and  co<ordinate  authority  of  three 
colleagues.  This  has  been  represented  as  a 
palliauve  to  the  indisputable  inconveniences  of 
numbers  in  judicature:  the  more  so.  as  from 
such  hastiness  injustices  have  not  unnec^uently 
been  observed  to  arise,  though  without  unpro. 
bity,  because  without  any  intention  or  conscious- 
ness of  ii\justice.  Certain  it  is  also,  that,  though 
since  the  days  of  Lord  Bacon  there  has  been  no 
such  thing  as  a  corrupt  chancellor,  there  has 
been  no  want  of  rough  and  surly  ones.  This 
use  of  numbers,  whatsoever  may  be  its  import- 
ance under  the  English  system,  would  be  nothing 
under  mine.  Under  the  English  system,  no  ri^t 
of  election  -.  no  power  of  amotion  in  toe  ^^wple 
—  no  dependence  on  the  people  for  promotion — 
appeal  too  expensive  to  be  within  the  reach  of 
an  ordinary  purse. 
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good  effects  of  the  power  of  amotion,  may 
therefore  be  added  ,the  natural  tendency  it 
has  to  put  a  check  upon  velocity  in  judica- 
ture, having  such  forgetfiilness  for  its  cause. 
Should  a  judge  look  upon  his  own  satisfiuv 
tion  as  everything,  and  that  of  the  people  as 
nothing,  they,  with  somewhat  better  reason, 
may  look  upon  his  as  nothing,  and  their  own 
fts  everything.  But  a  judge  amenable  to  the 
people,  and  removable  by  the  people,  will 
know  better  than  to  put  them  to  the  trial. 
The  sort  of  instinct  created  by  an  habitual 
sense  of  interest,  will  teach  him  upon  the 
bench,  what  reflection  and  investigation  may 
teach  the  philosopher  in  his  closet — that  ap- 
parent justice  is  everything,  and  that,  in  the 
civil  branch  at  least,  real  justice,  except  as 
productive  of  apparent,  is  of  no  use. 

**  Oh,  but  independence !  What  becomes, 
at  this  rate,  of  your  judge's  independence  ?** 
What  care  I  ?  The  thing  necessary  to  a  judge 
is  probity :  and  probity,  we  have  seen,  is  the 
result,  not  of  independence,  but  of  its  oppo- 
site  "  What,  then,  is  independence,  after 

all,  of  no  use  ?'*  Oh,  yes :  of  great  use,  under 
a  despotic  or  corrupt  constitution ;  and,  for 
the  same  reason,  of  worse  than  none,  under 
a  sound  and  popular  one.  In  the  former  in- 
stance, it  is  independence  that  has  received 
the  praise,  but  in  ever^  instance  it  is  depends 
ence  that  has  earned  it.  Independence  is  a 
relative  term:  according  to  the  object  you 
refer  to,  so  is  your  doctrine  about  independ- 
ence true  or  false.  Independence,  as  against 
individuals,  is  favourable  to  proMty.  Why? 
Because  it  leaves  a  man  more  dependent  than 
he  would  be  othervnse  on  the  opinion  of  the 
people.  Independence,  as  against  a  despot, 
is  favourable  to  probity.  Why?  Because  it 
not  only  allows  a  man  to  obey  those  influ- 
ences which  strengthen  the  bands  of  his  de- 
pendence on  the  people,  but  obliges  him :  for 
under  a  despot,  the  strength  of  the  people 
is  the  only  prop  that  independence,  as  it  is 
called,  can  have  to  lean  on.  It  is  depend- 
ence, then,  dependence  in  the  true  and  abso- 
lute sense  of  the  word,  that  is  the  cause  and 
measure  of  that  relative  quality,  which  has 
been  so  much  magnified  under  the  name  of 
independence.  Is  independence,  true  and  ir- 
relative independence,  fiiivourable  to  probity? 
Then  so  is  despotism :  for,  what  is  such  m- 
dependenoe  but  despotism?  Independent 
would  you  have  your  judge  ?  Of  whom  ?  Of 
a  despot,  doubtless.  But  why?  only  that  he 
himself  may  be  one  ?  If  a  despot  had  no- 
thing amiss  about  him,  where  would  be  the 
harm  of  being  his  tool  ?  When  you  fly  to 
independence  for  protection,  what  is  it  you 
are  afraid  of?  Is  it  not  despotism?  and  do 
you  think  to  save  yourself  from  it,  by  running 
into  its  mouth  ?  What  mean  you  by  the  word 
despot  f  What,  but  a  man  on  whom  others 
are  dependent,  while  he  himself  is  independ- 


ent of  every  one  ?  On  a  judge,  all  i 
dependent,  as  &r  as  they  are  subject  to  hit 
jurisdiction.  Have  you  made  him  on  hia  part 
independent  of  every  one-^independent  of  the 
people  ?  He  is  then  the  very  thing  yoa  mean 
by  a  despot,  or  the  word  demot  baa  no  meaa* 
ing.  Is  your  despot  to  make  a  good  judge, 
merely  because  there  is  nobody  above  hua, 
or  on  one  side  of  him,  to  make  him  other- 
wise? Nero,  Caligula,  Commodua,  and  Ca- 
racalla,  would  then  have  made  good  jadgea. 
Set  a  man  above  the  people,  let  him  be  above 
caring  for  what  they  think  of  him,  indolenoe 
alone,  without  any  other  tempter,  is  qiaite 
enough  to  make  him  an  abominable  judge : 
he  wfll  come  upon  the  bench  constantly  druak, 
as  in  former  dajrs  English  chancellors  have 
done  every  now  and  then :  he  will  hear  a 
cause  between  sleeping  and  waking,  and,  as 
he  opens  his  eyes,  yawn  out.  Judgment  far 
the  plaintiffs  or  Judgment  for  the  defendami^ 
as  Uie  one  or  the  other  phrase  happens  to 
come  uppermost :  he  will  order  the  traveller 
to  be  hanged  instead  of  the  highwaynuu!,  and 
then  laugh  at  the  mistake. 

Under  the  former  government  in  France, 
the  courts  of  judicature  called  parliaments 
were  as  independent  as  anything  ooold  be 
under  the  shadow  of  an  arbitrary  aoeplre. 
What  came  of  the  independence  ?  Good  and 
bad  at  the  same  time :  good,  as  &r  as  it  was 
dependence ;  bad,  as  fiv  as  it  was  independ* 
ence:  good,  as  £ir  as  it  was  independence  with 
reference  to  the  monarch ;  bad,  as  fitf  as  it 
was  independence  with  respect  to  the  people. 
Virtue  and  courage,  derived  from  legitimate 
dependence,  made  them  the  heralds  of  the 
States- General;  corruption,  derived  from  the 
dream  of  independence,  made  them  rebels  to 
the  National  Assembly. 

<*  What,  then,  would  you  make  your  judge 
the  sport  of  every  gust  of  passion  whidi  may 
overbear  for  a  moment  the  reason  of  the 
people?"  No,  certainly:  and  I  take  care 
he  shall  be  so  in  no  case.  But  why  not  ? — 
That  he  may  be  independent  of  their  opinion? 
No,  surely :  but  that  his  dependence  on  it 
may  be  the  more  genuine  and  the  more  se- 
cure. Individuals  or  bodies,  speak  of  their 
opinion,  what  mean  you  ?  The  opinion  of 
the  moment  ?  No :  but  the  opinion  of  their 
lives.  Their  opinion  in  a  storm  ?  No :  bat 
their  opinion  in  fair  weather.  The  opimon 
that  has  been  stolen  from  them  by  the  lie  of 
the  day?  No:  but  the  opinion  that  succeeds 
it,  when  time  and  detection  have  condemned 
the  lie  of  the  day  to  silence.  Speak  of  the  opi- 
nion of  a  body,  what  mean  you  ? — The  opinion 
of  a  smaller  part  of  it,  or  of  the  majority  of 
a  moment  ?  No :  but  of  that  majority  which 
keeps  the  field  and  governs.  It  is  for  this 
cause  amongst  others  I  preserve  the  sahiry, 
should  the  office  be  withdrawn  without  spe- 
cific delinquency  judicially  pronounced. 
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But  thougli  T  could  find  for  my  judge  no 
«ort  of  shelter,  much  sooner  would  I  commit 
fahn  eren  to  the  mercy  of  the  storm,  than 
run  any  risk  of  seeing  lum  either  a  despot  or 
a  despot's  journeyman.  How  much  better 
that  the  one  should  suffer  now  and  then 
through  the  £iult  of  the  numy,  than  the  many 
be  continually  suflering  through  the  fault  of 
one !  Will  such  dependence  be  hurtful  to 
his  probity  ?  No :  for  though  even  the  most 
upright  conduct  should  be  no  absolute  secu- 
rity, yet  upright  conduct  will  be  always  his 
best  chance. 

-But  I  have  not  that  horror  of  tiie  people. 
I  do  not  see  in  them  that  savage  monster 
which  their  detractors  dream  of.  The  in- 
justices of  the  Athenians,  had  they  been  ten 
times  as  frequent  as  they  were,  would  not, 
in  my  view  of  things,  be  much  to  the  present 
purpose.  Had  the  Athenians  representative 
bodies  ? — had  they  the  light  of  two  thousand 
years  of  history  to  guide  them  ?  or  the  art  of 
printing  to  diffuse  it  ?  When  the  Athenians 
were  cruel  and  unjust,  were  the  Dionysiuses 
and  Artazerzeses  less  so  ?  In  the  people,  in- 
justice has  at  least  been  followed  by  repent^ 
ance :  acting  in  bodies,  and  especially  under 
the  veil  of  secresy,  they  have  not  that  pride 
which  keeps  men  from  growing  better  :  a 
despot,  when  he  has  injured  a  man,  hates  him 
but  the  more.  As  little  would  my  notion  of 
the  probable  conduct  of  the  people,  that  is,  of 
select  men  chosen  by  select  men,  in  the  exer- 
cise of  an  unquestioned  right,  in  quiet  times, 
be  taken  from  the  conduct  of  a  few  unknown 
individuals  among  a  vast  multitude,  in  the 
heat  of  a  revolution  brought  on  by  excess  of 
despotism.  Much  sooner  would  I  look  to 
America,  where  the  people  bear  undisputed 
sway,  and  ask,  in  so  many  years  of  popular 
government,  what  violences  or  injustice  to 
the  prejudice  of  their  servants  have  ever  yet 
been  presented  by  the  history  of  thirteen 
commonwealths  ? 

But  if  the  people  are  not  fit  to  exercise 
judgment,  in  a  case  of  necessity,  and  that  a 
case  which  may  never  happen,  what  shall  we 
say  of  the  system  which  puts  them  to  judge 
constantly  and  in  all  cases  ?  If  chosen  men 
among  them  are  not  fit  to  judge,  what  shall 
we  say  of  men  taken  without  dboice  ?  If  the 
majonty  of  a  body  so  selected  is  in  so  rare  a 
case  no  safe  reliance,  what  shall  we  say  to 
them  when  taken  at  random  in  so  small  a 
number  as  twelve  ?  Yet  such  a  system,  be- 
cause an  old  one,  is  looked  upon  as  the  causa 
sine  qud  nan  of  all  possible  security,  by  those 
who  for  the  opposite  reason  would  tremble 
at  the  thought  of  committing  to  any  assembly 
that  could  be  called  a  popular  one,  the  power 
of  ridding  themselves  of  a  bad  ju^.  But 
of  this  under  the  head  of  juries. 


§  2.  Inconveniences  of  Periodical  Election 
wUhout  power  of  amotion^  and  with  or 
without  intervals  of  exclusion. 

That  judges  oug^t  to  be  in  a  state  of  de- 
pendence vrith  regard  to  the  people,  is  a  pro* 
position  that  in  the  National  Assembly  seems 
to  have  met  with  very  general  acceptance. 
But  for  the  efficient  cause  of  this  dependence, 
instead  of  a  power  of  revocation,  short  leases 
and  frequent  renewals  have  been  proposed, 
accompanied  even  with  forced  intervids  of 
exclusion. 

That  the  latter  mode  possesses,  in  compa- 
rison with  the  former,  any  the  smallest  ad- 
vantage whatsoever,  win,  I  believe,  never  be 
shewn. 

Disadvantages  it  possesses  the  following ; 
and  those  of  no  inconsiderable  importance :  > 

1.  It  throws  away  the  benefit  of  experience  : 
a  sort  of  profusion  very  ill  reconcilable  to 
the  rules  of  prudence.  The  notion  of  fiwdlity 
in  the  business  belonging  to  this  office  is  very 
good  as  a  wish,  but  very  ill-considered  as  an 
opinion.  The  necessity  of  technical  hnowledge^ 
of  an  acquaintance  vnth  the  complicated  and 
discordant  system  of  judicature  as  stiU  sub* 
sistiny,  is  but  a  temporary  one.  Be  it  so : 
but  though  the  laws  were  as  simple  as  angels 
are  pure,  judicature  could  never  be  brought 
within  the  competence  of  an  uninstructed 
and  unexperienced  mind.  The  application  of 
the  law  to  the  fact,  the  inquiry  whether  the 
evidence  as  exhibited  brings  the  matter  of 
fact  within  any  of  the  species  laid  down  in 
this  or  that  part  of  the  general  map  of  law, 
is  a  task  that  is  and  ever  will  be  liable  to 
require  a  considerable  skill  in  the  value  ot 
words,  a  considerable  degree  of  proficiency 
in  that  Abstruse  and  formidable  branch  of 
science,  distinguished  by  the  repulsive  appel- 
lations of  logic  and  metaphysics.  The  putting 
together  and  weighing  one  against  another 
that  multitude  of  obscure  and  discordant 
links,  which  a  cause  will  sometimes  exhiMt, 
of  a  chain  of  evidence,  is  a  task  to  which  no 
ordinary  powers  of  discernment  will  be  equal : 
the  investigating  them  is  a  pursuit  to  which 
no  vulgar  measure  of  sagacity  will  suffice.  In 
all  other  lines,  shall  practice  be  essential  to 
improvement,  and  in  this  alone  a  matter  ot 
indifference?  Are  men  bred  tailors  or  shoe- 
makers by  nature  ?  and  is  there  less  difficulty 
in  trying  a  long  and  intricate  cause,  than  in 
making  a  pair  of  breeches  or  a  shoe  ?  True 
it  is,  that  to  certain  purposes,  and  aa  for  as 
concerns  a  few  simple  operations,  every  man 
is  called  upon — every  man  may  be  more  or 
less  qualified,  to  be  a  judge.  But  in  vdwt 
way  ?  Just  as  every  man  may  upon  a  pinch 
be  called  upon  to  be  a  tailor,  a  shoemaker, 
a  physician,  or  a  practiser  in  any  other  mys- 
tery. Does  that  prove  that  all  men  can  make 
shoes,  one  man  as  well  as  another,  and  every 
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man  without  having  learnt  it?  No,  certain- 
ly. Causes  there  doubtiess  are,  that  may  be 
judged  by  almost  anybody :  I  will  go  farther ; 
the  bulk  of  causes  may  be  in  this  case :  but 
the  causes  that  come  before  the  judge  so 
called,  are  among  tiie  most  difficult  and  most 
intricate  that  the  treasury  of  human  transac- 
tions furnishes ;  and  it  is  particularly  for 
^em  that  he  is  constituted  judge. 
.  Once  more,  note  the  distinction  between 
real  justice  and  apparent :  instinct  may  serve 
A  man  to  do  justice ;  but  it  requires  culti- 
vated reason  to  show  that  justice  has  been 
^one:  to  make  it  appear  even  to  the  by- 
standers, who  see  every  thing  as  it  passes : 
•much  more  to  the  judge  above,  who  has  seen 
nothing  about  the  matter:  to  observe  the 
rules  Uid  down  by  the  law ;  and  to  prove, 
against  the  severest  scrutiny,  that  those  rules 
have  been  observed. 

No  art,  no  science,  no  comer,  however 
-obscure,  in  the  obscurest  art  or  science,  that 
-may  not  furnish  questions  for  the  decision 
of  a  judge ;  and  judges,  it  has  been  thought, 
may  be  taken  from  any  counter,  or  from  be- 
hind any  hedge  I 

The  value  of  a  common  soldier  increases 
with  every  day  of  service:  and  is  the  disci- 
pline of  the  judgment-seat  a  matter  of  less 
difficulty  than  the  discipline  of  the  ranks  ? 
In  the  military  line,  the  hardship  of  compul- 
sion gives  the  only  objection  against  a  man's 
•being  kept  to  the  profession  so  long  as  he  is 
able  to  handle  the  implements  of  it.  Shall 
the  soldier,  though  averse  to  his  station,  be 
confined  to  it ;  and  the  judge,  though  wedded 
to  his,  be  turned  out  df  it  without  mercy  ? 

2.  It  weakeru  the  oMthority  of  cowrtB  of 
4tppeai,  by  destroying  the  only  natural  title 
which  one  court  can  have  to  more  confidence 
than  another.  Superior  skill  rendered  pro- 
bable by  superiority  of  experience — popula- 
rity proved  by  continuance  in  a  station  from 
whidi  unpopularity  would  have  removed  him 
—  such  is  the  certificate  of  superior  merit 
wbidi  a  judge  of  appeal  has  upon  my  plan  to 
produce.  Adopt  the  system  of  periodical 
exclusion,  and  as  soon  as  a  judge  has  acquired 
a  little  experience  and  reputation,  you  de- 
prive yourself  of  his  service. 

3.  It  is  prejuiUeial  to  the  legitimate  de- 
pendence, or  what  is  commonly  called  the 
independence  of  the  judge.  It  lays  him  at  the 
mercy  of  the  interest  or  the  caprice  of  any 
individual  who  may  happen  for  the  moment 
to  be  in  credit  with  the  people.  WbJUe  he  is 
drudging  at  his  duty,  up  starts  an  advocate 
at  the  election  town,  catches  hold  of  some 
unlucky  incident  which  had  made  him  ene- 
mies, harangues  the  people,  turns  the  tide 
against  him,  and  seats  himself  in  his  place. 
Om  you  expect  him  to  sit  still  and  see  him- 

■self  attackeid,  without  taking  measures  to 
de£end  himself?  While  he  should  be  tbinkinig 


of  doing  his  duty,  he  will  be  thinking  how 
to  keep  up  his  interest :  while  he  should  be 
judging  the  people,  he  will  be  thinking  how 
to  court  their  Udders. 

'*  And  may  not  all  this  happen  just  as  veil 
underthe  power  of  amotion?"  By  no  means. 
There  is  a  wide  difierenoe  between  turning 
a  man  out  point-blank,  where  there  is  no- 
body to  compare  with  him,  and  indirectly 
by  ike  preference  given  to  another.  In  the 
first  case,  you  must  make  him  out  to  be  ab- 
solutely unfit:  in  the  other  case,  all  yoa  have 
to  maintain  is,  that  there  is  some  one  penon 
in  the  world  fitter.  In  the  one  case*  jou 
load  yourself  with  the  unmixed  odium  of  ac- 
cusation :  in  the  other  case,  you  find  relief 
in  commendation.  In  the  one  case,  it  is  all 
pure  hostility ;  in  the  other  case,  w4iile  yoa 
provoke  an  enemy,  you  gain  a  friend. 

4.  It  exposes  him  to  the  eontagiam  ef  pmr- 
tia&tg.  The  private  connexions  of  a  judge  in 
full  business  (and  mine  can  hardly  be  other- 
wise,) will  stretch  but  little  beyond  the  nar- 
row circle  of  his  fiumly.  Hb  suitors  and  his 
audiences  are  his  visitors :  duty  gives  him 
these  connexions,  and  time  scarce  allows  him 
any  other.  When  you  have  turned  him  oot 
of  his  seat,  and  taken  his  occupationa  out  of 
his  hands,  what  is  he  to  do  with  himself? 
He  must  mix  again  in  private  circles,  and 
endeavour  to  find  in  social  intercourse  a 
compensation  for  what  he  has  lost  in  power 
and  dignity.  You  throw  him  upon  the  town: 
you  send  him  to  form  connexions  and  con- 
tract partialities ;  and  when  you  have  thus 
corrupted  him,  you  let  him  come  back  again 
to  his  place. 

5.  It  aggravates  inequaUtg,  and  strengthens 
aristocratical  monopofy,  by  rendering  the  si- 
tuation untenable  to  every  one  who  has  not 
a  fortune  of  his  own  suitable  to  the  dignity 
of  the  office.  A  man  may  judge  at  intervak, 
but  can  he  live  at  intervals  ?  Suppose  a  man, 
whose  profession  is  his  subabtenoe,  taken 
from  it,  and  made  a  judge.  When  he  is  a 
judge  no  longer,  what  is  to  become  of  him  ? 
Is  he  to  go  back  to  the  bar,  or  to  the  desk, 
or  to  whs^ver  other  livelihood  he  had  be- 
fore ?  He  is  then  to  form  connexions  and  to 
break  them,  to  become  partial  and  impartial 
by  turns,  to  take  money  from  people,  and  to 
behave  to  them  as  if  he  had  taken  none.  He 
is  to  fiivour  great  families  while  he  is  on  the 
bench,  that  they  may  give  him  their  custom 
when  he  returns  to  the  bar,  and  help  him  to 
mount  the  bench  a  second  time.  Elsewhere 
I  shall  have  occasion  to  show  how  much  the 
less  fit  a  man  is  for  the  service  of  justice, 
for  having  ever  been,  though  it  were  but  fer 
once,  in  the  service  of  chicane.  How  mod 
worse,  if  he  is  to  serve  them  alternately? 
As  well  might  he  pretend  to  serve  them  both 
at  once. 

How  would  it  be  possible  for  him,  if  it 
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'were  fitting?  In  such  a  line,  who  is  there 
that  can  ti^Ee  up  business  and  drop  it  when 
he  pleases?  When  his  cfients  are  gone  to 
other  hiwyersy  who  is  to  send  them  beck  to 
him  ?  But  if  the  law  affords  him  no  resource, 
where  else  is  he  to  find  one  ?  A  man  who  has 
'been  thinking  about  nothing  but  law  all  his 
life  long,  what  else  can  he  be  good  for  ?  No 
man,  therefore,  who  is  not  able  to  lire  at 
his  ease  without  the  salary,  will  meddle  with 
the  office ;  or,  if  he  does,  so  much  the  worse 
for  the  service :  no  man  who  is  at  once  honest 
and  prudent  will  vent  are  to  engage  in  it.  But 
if  no  honest  and  prudent  man  who  cannot  do 
without  a  salary  will  accept  of  the  office,  why 
give  a  salary  ?  Inconvenience  presses  upon 
you  on  all  sides.  Either  you  get  nobody  for 
your  ofiice,  or  you  get  somebody  who  is  not 
lit  for  it ;  or  if  you  get  a  fit  man,  you  make 
him  an  unfit  one;  and,  at  any  rate,  if  you  give 
money  with  your  office,  it  is  so  much  thrown 
away.  Is  wealth  necessary  to  tempt  a  man 
to  accept  of  power  and  dignity?  I  should  not 
think  so :  but  of  this  presently. 

Be  this  as  it  may,  by  giving  the  wealthy 
the  monopoly  of  this  great  office,  with  a 
salary  to  boot,  you  increase  that  inequality 
which,  as  far  as  can  be  done  without  preju- 
dice to  the  superior  interests  of  security,  it 
should  be  your  study  to  reduce.  You  divide 
the  people  into  two  classes,  excluding  one  of 
them  from  their  share  in  the  common  bene- 
fits, while  you  leave  them  their  full  propor- 
tion of  the  burden.  You  lay  a  tax  upon  poor 
and.rich,  to  give  the  produce  among  the  rich, 
seeing  they  are  too  rich  already. 

By  this  injustice  to  individutils,  is  the  ser- 
vice at  all  benefited?  On  the  contrary,  it  is 
injived.  You  shut  out  candidates,  and  you 
shut  out  those  who  are  most  likely  to  be  most 
deserving.  What  is  it  that  makes  a  man  fit  for 
business,  but  application  ?  Who  applies  most 
— the  man  witb  a  large  fortune,  or  the  man 
with  a  small  one  ?  Which  is  most  likely  to 
devote  himself  to  dissipation  —  he  who  has 
the  means  for  it,  or  he  who  has  none?  which 
to  lay  in  the  greatest  stock  of  merit — ^he  who 
sees  nothing  but  merit  that  can  give  him  con- 
sideration, or  he  who  has  already  in  hand 
that  of  which  merit  could  give  him  but  a 
chance? 

Fancy  not  all  this  while  that  you  are  to 
endow  offices,  only  that  they  may  lie  open 
to  poor  men :  for  it  is  but  a  bad  method  of 
serving  the  poor  to  tax  the  multitude  of  them 
only  to  make  a  purse  for  one.  But  when 
offices  are  to  be  endowed  at  any  rate,  and  a 
given  sum  is  allotted  for  the  purpose,  what 
you  are  fully  warranted  in  doing  is,  to  avoid 
giving  the  preference  to  that  mode  of  dis- 
posing of  it  that  would  exclude  the  poorer 
man  from  coming  in  for  his  share.  An  office 
like  this  would  not  leave  such  a  man  as  it 
found  him:  it  would  leave  him  beset  by  ex- 
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traordinary  wants,  while  unprovided  with  so 
much  as  ordinary  means. 

The  obviating  of  all  this  inconvenience  is 
one  of  the  uses  of  the  permanence  of  the  sa- 
lary, notwithstanding  amotion,  whereof  more 
a  little  further  on. 

6.  It  endangert  the  peace  of  ike  country^ 
by  keeping  up  the  ferment  of  a  perpetual 
election,  by  inviting  change,  and  producing 
party  divisions  among  the  people. 

7.  //  endangen  morals,  hy  the  incitement 
it  affbrdt  to  calumny.  The  fidsehood  is  de- 
tected— but  it  has  done  its  office ;  the  up- 
right judge  has  been  thrown  out,  and  the 
calumniator  seated  in  his  place.  There  rests 
he  very  quiet,  enjoying  the  firuits  of  his  wic- 
kedness till  the  next  election,  though  it  be 
seven  years  to  come.  But  long  before  that 
time  the  lie  is  forgotten ;  and  now,  if  opposed, 
his  sole  concern  is  how  to  invent  more.  This 
is  one  of  the  most  copious  sources  of  that  tide 
of  profligacy  which  elections  upon  the  Eng- 
lish plan  bring  in  their  train.  Substitute  or 
add  the  power  of  amotion,  you  crush  the  in- 
centive in  its  birth.  Calumny  has  displaced 
a  man ;  returning  truth  will  reinstate  him : 
infiuny  often,  disappointment  at  any  rate,  will 
be  the  author's  ultimate  reward. 

I  am  aware  here  of  fidse  geography.  I  am 
not  so  far  misled  by  names  as  to  transplant 
English  mischiefs  upon  French  ground.  I  am 
sensible  how  wide  the  difierence  between  a 
French  election  and  an  English  one,  and  how 
slight  the  inconveniences  of  the  latter  to  those 
of  the  former.  Bribery,  drunkenness,  and  the 
insolent  meanness  of  personal  solicitation,  are 
here  certainly  out  of  the  case.  Secresy  of 
suffrage  kills  corruption  in  all  its  shapes,  by 
disarming  it  of  its  hold«  I  am  no  less  aware 
of  the  difference  between  an  election  by  the 
body  of  the  people,  and  an  election  by  the 
elect.  But  lying  on  the  behalf  of  the  candi- 
date, and  party  ^ssensions  among  the  people, 
are  evils,  to  the  latter  of  which  the  virtues 
of  the  French  discipline  afford  but  an  imper- 
fect remedy,  and  to  the  former  none  at  all. 
This  probity,  of  which  it  is  so  effectual  a  pre- 
servative on  the  part  of  the  electors,  by  leav- 
ing no  resource  but  imposition  to  improbity 
on  the  part  of  the  candidates,  will  afford  to 
fraud  and  calumny  an  incentive  but  so  much 
the  more  powerful.  Calumny  on  the  part  of 
the  candidate  is  a  tribute  of  acknowledgment 
paid  to  the  virtue  of  the  elector :  "  It  is  be- 
cause you  mean  to  give  your  vote  to  the  most 
deserving,  that  I  take  nH  this  pains  to  make 
you  believe  my  antagonist  is  not  be."  The 
man  who  canvasses  with  a  bribe  in  his  hand 
or  upon  his  table,  may  save  his  indolence  from 
a  de»l  of  trouble,  and  his  candour  and  vera* 
dty  from  a  deal  of  danger :  the  strength  of 
his  cause  lies  not  in  the  plausibility  of  his 
pretensions,  but  in  the  goodness  of  his  liquor, 
or  in  the  heaviness  of  his  purse. 
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The  elections  which  my  system  admits  of^ 
threaten  no  such  mischie£  They  come  on  at 
rare  and  unexpected  intervals :  they  present 
«  prize  to  gain,  not  a  livelihood  to  lose :  the 
competition  they  give  birth  to,  is  a  contest 
for  distinction,  not  a  struggle  for  existence. 

These  inconveniences,  and  greater,  would 
be  of  slight  account  in  comparison  of  the  evil 
of  a  despotic  judge :  but  when  that  is  so  ef- 
iectually  got  clear  of  by  the  simple  power  of 
amotion,  frequent  election  is  perfectly  unne- 
cessary, and  the  evils  of  it  stand  uncompen- 
sated. 

Give  the  power  of  amotion,  forced  inter- 
vals of  exclusion  are  useless  and  unnecessary : 
withhold  it,  they  are  inconsistent  and  absurd. 
You  won*t  let  your  judge  be  turned  out  when 
there  b  reason  for  it,  and  you  turn  him  out 
without  mercy  when  there  is  none. 

The  use  of  periodical  exclusion,  if  it  has 
any,  is  confined  to  administration.  It  may 
serve  to  break  confederacies  among  bodies  of 
trustees,  and  render  it  more  difficult  for  them 
to  keep  up  plans  of  conspiracy  against  the 
interests  of  tiieir,  principals.  It  may  serve  as 
an  antidote  to  that  sort  of  mismanagement 
which  is  the  fruit  of  indolence,  by  transfu- 
sing young  blood  into  the  old  body.  It  may 
loosen,  in  some  degree,  the  shackles  of  that 
corruption  which  is  the  effect  and  the  ob- 
ject of  arbitrary  patronage.  It  may  serve  as 
an  help,  or  as  an  imperfect  succedaneum,  to 
publicity,  seconded  by  the  power  of  amotion : 
it  may  serve  as  a  spur  to  the  habitual  le- 
thargy, as  well  as  a  check  to  the  occasional 
violence,  of  dark  despotism.  It  may  serve  as 
a  palliative  to  the  abominations  of  an  East- 
India-House:  but  what»  has  it  to  do  with 
aingle  judges  administering  open  justice  ? 

Next  to  the  having  no  periodical  elections, 
IS  the  having  them  as  frequent  as  possible. 
Why?  Because  the  oftener  they  come  round, 
the  less  the  danger  is  of  a  change.  As  the 
jnischiefe  of  changing  so  often  as  you  might 
change  are  so  palpable,  and  as  you  see  no 
more  reason  for  changing  one  time  than  an- 
other, you  e*en  take  things  as  they  are,  and 
enter  into  a  sort  of  implicit  engagement  with 
yourself  not  to  change  at  all. 

This  is  no  speculative  conjecture:  it  is 
but  a  key  to  fects  offered  by  experience.  In 
England,  wherever  regular  succession  is  not 
the  object,*  annual  elections  prove  in  effect 
appointments  for  life,  subject  only  to  a  pe- 
riodical power  of  amotion,  which  is  rarely 
exercised  :t  whUe  longer  terms  produce  fre- 
quent changes,  and  still  more  frequent  strug- 
fl«4 

*  Examples:  Lord  Mayor  of  London:  SheriA 
of  London. 

•t*  Examples:  ChamberUin  of  London:  Chair- 
man of  the  justices  of  the  peace  for  Middlesex : 
President  of  the  Royal  Society. 
'    The  chairmanship  of  the  justices  of  the  peace 
for  Middlesex  afibids  an  instance  which  has  its 


Alternate  subjection  in  this  way  has  bc^ 
represented  by  some  as  a  pledge  of  virtue  m 
A  judge :  periodical  exduaioo,  therefiDve,  as 
a  necessary  condition  to  such  redproctty  of 
subjection.  lUtum  pour  judae  from  tume  to 
time  into  the  wuzss  of  the  people^  that  he  mm/ 
see  before  him  the  time  whem  he  wUl  be  wmiffeet 
to  others,  a»  now  others  are  subfeet  t6  Aoa. 
TTius  will  you  have  him  eqtutablet  iMdafyemt, 
circumspect:  he  will  fear  to  tyrexmize^  ieU 
tyramuf  should  expose  him  to  reiaUatioiu 

This  is  plausible,  because  it  is  ohacnre : 
di^el  the  obscurity,  the  plauaihility  goes 
along  with  it.  Why  plausible?  Because  it 
conveys  implicitly  the  idea  of  dependence  os 
the  body  of  the  people ;  and  so  &r  it  ia  just : 
does  it  mean  anything  else?  so  aore  ia  it  de- 
lusive. 

A  thing  it  seems  to  take  for  granted  is»  that 
a  judge,  if  not  judgeable  by  thooe  wboim  ha 
has  been  judging*,  is  not  to  be  judgeable  by 
anybody.  Why  suppose  so  ?  It  need  not  be 
so  upon  any  plan :  it  certainly  is  not  so  opoa 
mine.  Being  judgeable  at  any  rate,  thetme 
question  is,  whether  there  is  any  advantage 
in  his  being  hereafter  to  be  subject  in  tfav 
way  to  those  who  are  at  present  subject  to 
him — in  his  being  subject  to  them  rather 
than  to  anybody  else.  I  answer  —  in  no  case 
any  advantage :  in  a  case  which  ia  not  ias- 
probable,  much  inconvenience.  Either  he 
can  foresee  the  particular  individual  to  wIkmi 
he  may  hereafter  be  subject,  or  he  caaooL 
If  he  cannot,  the  reciprocity,  as  such,  has  no 
effect :  the  miscellaneous  body  of  the  people 
are  all  he  has  to  look  to,  and  the  redproaty 
amounts  to  nothing  more  than  simple  de- 
pendence on  the  body  of  the  people.  If  he 
can  foresee  his  successors,  it  renders  him  de- 
pendent on  those  individuals  for  the  future, 
as  they  for  the  present  are  on  him.  What  fol- 


value,  both  as  an  example  of  a  sort  of  popular 
election  with  regard  to  a  judidal  offio^  and  as 
having  afforded  experimental  proof  of  the  atiiicy 
of  the  power  of  amotion.  The  dbair  is  indeed 
filled  by  a  similar  mode  of  election  in  cvay 
county:  but  the  quantity  and  impoitaoee  ef  the 
business  in  a  county  which  endiclcs  the  canital, 
distinguishes  this  chair  from  the  rest,  ana  as- 
similates it  in  some  sort  to  the  hif  her  seats  in 
judicature.  The  dectors  are  indera  all  named, 
and  displaceable  by  the  crown :  but  as  it  has  not 
been  customary  to  remove  a  magistiate  bat  Ibr 
known  and  avowable  causes,  the  situation  is  not 
in  practice  very  wide  of  indmndenoe.  The  last 
chairman  (since  deceased,)  after  having  been  an- 
nually re-elected  for  a  long  course  of  years,  was 
at  last  dropped,  not  without  good  canae.  In  pR»> 
bity  as  well  as  ability  he  stood  unimpeacfaed: 
expulsion  in  the  way  ot  punishment  ooold  never 
have  found  firound  to  fix  upon:  butbdnesoma- 
timea  capricious,  and  always  morose  and  over- 
bearing, his  amotion  m  fevour  of  the  gentleman 
who  now  fills  the  office  was  fdt  as  a  public  be- 
nefit. 

±  Examples:  Member  of  FteUament:  Bi8t> 
India  Diiedor. 
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lows?  Mutual  fear,  mutual  fiivour,  mutual 
corruption.  Judg%  not,  thai  ye  be  notjudyed: 
their  union  will  be  a  comment  on  thai  text. 
£ach  is  to  the  other  what  the  Ix)rd'B  debtors 
were  to  the  unjust  steward:  each  pays  his 
court  indeed  to  the  other,  but  it  is  at  the  ex- 
pense of  their  common  lord,  the  people. 

This  principle  of  reciprocity  of  subjection 
as  between  public  men  is  but  a  particular  mo- 
dification of  the  old  principle  of  the  division 
of  power:  and  like  Uiat,  a  dbtant  approxi- 
mation, a  bad  succedaneum,  to  the  regular 
feupremacy  of  the  people.  Reciprocity  of  sub- 
jection is  a  particular  mode  of  mutual  de- 
pendence. Single  dependence  on  any  body 
but  the  people  is  a  bad  thing:  mutual  de- 
pendence is  the  same  bad  thing  doubled.  If 
they  are  all  dependent  on  the  people,  what 
more  would  you  have  ?  and  what  do  you  get 
by  making  them  dependent  upon  one  an- 
other? If  they  are  not  dependent  on  the 
people,  what  do  you  get  in  that  case?  Two 
or  three  despots  instead  of  one:  a  warring 
tyranny  instead  of  a  quiet  one :  or  a  quiet 
one  bought  at  the  end  of  a  warring  one  with 
the  blood  or  treasure  of  the  people.  Look  at 
old  Rome :  see  there  the  fruit  of  mutual  de- 
pendence :  —  it  unites  Crassuses,  Caesars,  and 
Pompeys:  it  unites  Octaviuses,  Lepiduses, 
and  Anthonys.  Look  at  Bengal:  it  unites 
Hastingses  with  Impeys. 

Dependence  on  the  people,  or  <m  indivi- 
duals; on  the  whole,  or  on  a  part:  there 
is  but  that  alternative.  Dependence  on  in- 
dividuals known,  is  the  very  mischief  to  be 
avoided :  dependence  on  individuals  unknown, 
is  but  another  word  for  dependence  on  the 
people. 

If  reciprocity  of  subjection,  as  coAtradis- 
tinct  to  simple  dependence  on  the  people, 
were  of  use  anywhere,  it  should  be  in  legis- 
lation: but  it  has  nothing  in  it  even  there. 
In  legislation  (I  always  mean  under  a  popular 
constitution,)  it  is  not  liable  indeed  to  pro- 
duce such  mischief  as  in  judicature.  Why? 
Because  in  the  former  case  it  is  not  liable  to 
produce  connivances  and  confederacies  as  in 
the  latter.  A  man  may  or  may  not  be  able 
to  see  over  his  own  canton,  so  as  to  give  a 
guess  who  will  succeed  to  him  as  judge.  What 
is  certain  is,  that  he  cannot  see  all  over  France, 
so  as  to  name  to  himself  the  majority  of  a 
future  legislature.  He  could  not,  even  in 
Great  Britain,  as  to  more  than  one  of  the 
two  branches  of  the  legislature:  even  in 
Great  Britain,  where  public  trust  is  private 
property,  and  where  the  people,  like  other 
cattle,  are  passed  from  hand  to  hand  by  suc- 
cession or  by  sale.  He  cannot,  therefore,  see 
whom  to  court,  nor  whom  to  confederate 
with.  But,  even  in  legislation  what  does  this 
reciprocity  of  subjection  amount  to?  It  is 
still  but  popular  supremacy  viewed  through 
a  confused  medium.   It  is  usefuL  Why?  No 


otherwise  than  in  virtue  of  the  necessary  con- 
nexion it  has  with  the  precarioosnessof  a  seat 
in  the  legislature,  and  with  that  species  and 
degree  of  dependence  on  the  people  whidi  is 
the  consequence.  Irremavablet  a  man  might 
make  his  own  division  of  the  fruits  of  laws 
to  himself  and  colleagues,  the  choicest  of  the 
rights;  to  the  people,  every  thing  that  sa- 
voured of  obligation:  removable,  you  may  btf 
pretty  sure  oi  his  not  forming  any  such  plan, 
nor  so  much  as  pursuing  it  but  very  slowly: 
for«  unless  it  be  very  slowly  indeed,  where 
is  the  people,  even  in  Britain,  that  would 
sujffer  him  to  go  on  with  it? 

Suppose,  instead  of  a  House  of  Peers  and 
a  House  of  Commons,  two  houses  of  peers, 
governing  in  tie,  as  Castor  and  PoUux  Uved? 
What  would  the  people  be  the  better  for  it? 
Great  civility,  or  else  open  war  between  the 
future  and  the  reigning  sovereign :  amity  or 
enmity,  the  costs  would  still  fidl  upon  the 
people :  great  admiration  of  the  excellence 
of  the  constitution,  and  of  the  wisdom  of  its 
inventors.  But  what  would  the  people  be 
the  better  for  this  civility  and  these  fine  sen- 
timents ?  Peace  or  war,  their  shoulders  would 
bear  all  the  burden. 

§  3.  Permanence  of  Salary ,  notwithsloMding 
Amotion. 

The  permanence  of  the  salary,  notwith- 
standing the  power  of  amotion,  is  a  help  to 
the  constitution  in  a  variety  of  shapes :  — 

1.  Aa  an  aid  to  the  power  of  amotion.  By 
softening  the  harshness  of  that  power,  yoa 
increase  its  efficacy.  Who  could  find  in  his 
heart  to  strip  an  old  man  naked,  after  a  yontk 
of  blameless  or  meritorious  service?  The 
more  essential  interest  of  the  community 
would  thus  be  sacrificed  to  compassion  for 
the  individuaL  Even  incapacity  and  ill- 
temper,  if  unstained  by  improbity,  would  find 
in  compassion  very  powerful  antagonists  to 
justice. 

2.  As  a  aupport  to  independence:  meaninn^ 
always  that  species  and  degree  of  it  which, 
we  have  seen  to  be  of  use  to  probity.  On 
such  terms,  and  hardly  otherwise,  a  man 
may  be  expected  to  bear  up  against  what  h» 
looks  upon  as  the  ill-informed,  tht  momentary* 
and  partial  opinion  of  the  people,  in  expecta-. 
tion  of  a  different  decision  from  their  well- 
informed,  permanent,  and  general  opimon. 
Mere  disgrace  can  seldom  be  oppressive,  when' 
conscience  certifies  it  to  be  unmerited.  When 
fiicts  are  out  of  dispute,  a  sense  of  innocence, 
and  a  proportionable  persuasion  of  seeing  it 
one  day  recognised,  are  sentiments  scarce  dis- 
tinguishable. But  in  the  meantime  a  man 
must  live. 

The  same  expedient  contributes  to  the  same 
effect  in  a  more  indirect  way,  by  its  influence 
on  the  people.  In  public  as  well  as  private, 
the  honesty  of  the  servant  depends  in  no 
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muUl  degree  on  the  wisdom  of  the  master. 
Servility,  duplicity,  craftiness,  and  inward 
contempt,  on  the  one  part,  are  natural  conse- 
quences of  caprice  and  tyranny  on  the  other. 
There  have  been  no  greater  contemners  nor 
deceivers  of  the  people  than  leaders  of  fic- 
tions in  unenlightened  and  unquiet  times. 

How  then  does  it  assist  the  wisdom  of  the 
people  ?  By  keeping  them  from  edged  tools. 
In  the  power  thus  modified,  they  possess  an 
instrument  which  answers  every  purpose  of 
self-defence,  but  has  been  spoilt  for  them  as 
an  instrument  of  vengeance.  They  will  not 
be  rendered  the  less  cautious  how  Uiey  use  it 
wantonly,  hy  the  consideration  of  what  they 
will  have  to  pay  for  using  it.  Compassion  u 
never  so  well  heard,  as  when  she  has  prudence 
on  her  side. 

8.  A$  a  help- to  the  patriotic  auction^  Much 
could  not  be  expected  for  an  income  of  which 
no  man  could  promise  a  day's  continuance : 
and  a  source  of  economy,  otherwise  so  pro- 
mising, would  in  that  case  be  dried  up.  This 
is  not  a  consideration  to  be  placed  in  front  of 
the  inducements :  but  it  is  a  full  answer  to 
all  objections  on  the  score  of  expense.  The 
expense  may  perhaps  never  be  incurred:  it 
never  can  be,  where  the  people  who  are  to 
judge  are  not  satisfied  of  their  gaining  more 
than  they  lose  by  it :  while  the  value  of  the 
place,  considered  as  an  object  of  sale,  is  raised 
from  that  of  a  tenure  at  will,  to  that  of  an 
estate  for  life.  Individuals  cannot  give  so 
much  to  hfteard  as  may  be  given  by  an  esta- 
Uisbment. 

4.  Ab  an  tndmeement  to  veHtwre  the  labour 
mnd  expense  of  a  prof  eeeionaiedmcation.  Con- 
eeive  the  station  altogether  precarious,  and 
the  salary  as  precarious  as  the  station,  how 
few  are  there  who  would  take  any  trouble  to 
qualify  themselves  for  the  duties  of  it  ?  Who 
in  En^nd,  or  anywhere  else,  makes  a  se- 
nous  study  of  the  law,  that  does  not  expect 
to  get  by  it  ?  Hence  the  ignorance  so  univer- 
aal  among  English  legislators,  and  the  thral- 
dom in  which  they  are  held  by  mercenary 
lawyers.  In  France,  judicial  offices  having 
been  saleable,  and  of  course  for  life,  the 
em<duments  offered  a  secure  pennyworth  for 
everybody's  penny.  In  Bingland,  the  bar  being 
a  necessary  step  to  the  bench,  the  more  im- 
mediate profits  of  the  former  station  have 
presented  a  fund  of  inducement,  independent 
of  the  hope  of  rising  to  one  of  the  flew  seats 
in  judicature.  Upon  my  plan,  which  regards 
the  professions  as  not  only  distinct  but  oppo- 
site, and  practice  in  the  one  as  not  only  not 
the  best,  but  in  many  respects  the  worst  pre- 
parative for  a  station  in  the  other,  a  separate 
inducement  applicable  to  the  latter  is  the 
more  necesiary.* 


*  Considering  how  easy  we  have  seen  it  to  be, 
fbr  a  radge  who  wants  the  sense  of  shame,  to 
diisbdiave  in  a  very  gross  degreei  and  that  even 


[Chap.  V. 

5.  A§  aa  antidote  to  aristoaratioaimamopofy. 
In  the  preceding  section,  we  saw  the  incon- 
venience, and  the  necessity  of  this  remedy. 

§  4.  Power  of  Deputation. 

The  power  of  deputation  is  an  esaential 
article  in  the  plan  on  several  acoounu :  1. 
As  an  aid  to  the  people's  right  of  election, 
preserving  them  from  the  danger  of  an  im- 
proper choice :  2.  As  an  instrument  oi  promp> 
titude  in  the  hands  of  justice :  3.  As  a  mea* 
sure  of  economy. 

I.  As  an  aid  to  the  people  in  the  exercise 
of  their  right  of  election.  In  this  capacity,  it 
requires  itself  the  assistance  of  the  principle 
of  gradual  promotion.  ItisnotaufficicDt  thai 
the  people  have  the  fiuulty  of  choosing  their 
judges  out  of  men  who  have  served  in  the 
capacity  of  judge-depute :  they  must  be  pre- 
cluded from  choosing  them  elsewhere.  It  is 
without  much  compunction  that  I  roh  them 
thus  for  of  their  choice.  It  is  the  very  case, 
and  that  the  only  one,  where  they  could  have 
no  grounds  for  choosing.  Public  fiune  will 
tell  them  who  has  proved  the  hest  judge,  after 
trial :  private  acquaintance  only  can  say,  he- 
fore  trial,  who,  among  young  and  untried  men, 
is  lihefy  to  prove  a  good  one.  The  circle  that 
bounds  theur  choice  will  hardly  be  complained 
of  as  a  narrow  one.  A  judge  to  every  canton 
gives  above  four  thousand  judgea  of  the  low- 
est rank :  a  deputy  to  each  judge  gives  the 
people  in  every  election  four  thousand  candi- 
dates to  choose  out  of.  And  in  the  instance 
of  judge-deputes,  as  well  as  of  principal  judges* 
I  secure  to  them  the  power  of  amotion;  in 
comparison  of  which,  the  right  of  election,  as 
hath  been  already  shown,  is  an  object  of  in- 
significance. 

In  return  fi>r  so  slight  a  sacrifice  of  aiU* 
trary  power,  they  gain  a  securitjr  not  attain- 
able by  any  other  means,  for  intelligence, 
probity,  and  every  other  ingredient  of  f 
in  a  candidate. 

On  what  other  plan  can  the  patron  be  i 
responsible  for  the  goodness  of  hia  choice  ? 
What  other  plan  gives  the  benefits  of  appren- 
ticeship to  judicature,  and  affords  room  for 
fitting  the  task  in  every  individual  instance 
to  the  powers  of  the  workman  ?  Chooae  him 


through  oommt  motives,  without  exposing  hinu 
lelf  to  judidal  censure,  it  might  pemapsoe  not 
amiss  to  empower  the  people  to  raUow  up  their 
amotion  by  subtraction  or  the  salary,  so  it  be 
after  such  an  interval  as  should  out^reach  the 
utmost  duration  of  sudden  and  undeMrved  un- 
popularity:  for  example,  five  yean.  It  might 
otherwise  be  possible  for  a  judge  who  waa  at 
once  indolent  and  shameless,  and  who  had  no 
pretence  for  resimiatioQ,  so  provoke  amotion,  in 
order  to  retain  me  pay  after  ridding  himidf  of 
the  trouble.  A  dq>rivatioo  so  very  unlikely  to 
hapiwn,  without  the  wilful  defoult  of  the  persoo 
dmrived,  could  hardly  opemte  any  sensible  di- 
minution in  the  value  of  the  office  in  any  point 
of  view. 
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OB  yoa  will,  yonr  judge,  like  everybody  else, 
most  begin  somewbere.  Upon  the  ordinary 
plans,  be  begins  in  the  middle :  important  or 
trifling  causes,  difficult  or  easy,  be  must  take 
them  as  they  come.  Upon  this  plan,  the  de- 
puty, receiving  his  causes  from  the  discretion 
of  his  principal,  will  of  course  see  his  task 
suited  to  his  fiiculties :  the  least  important 
and  the  least  difficult,  one  may  be  well  as- 
sured, are  those  with  which  the  veteran  will 
entrust  a  pupD,  for  whose  misconduct  he 
stands  responsible.  Accident  may  bring  a 
cause  of  difficulty  as  well  as  importance  upon 
the  deputy  at  the  very  commencement  of  his 
career :  true ;  but  Telemachus  will  nerer  be 
without  Mentor  at  his  elbow:  so  that  the 
worst  that  can  happen  is  a  measure  of  delay 
much  too  small  to  have  ever  hitherto  been 
deemed  worth  notice. 

2.  I^omptitude  qfjuttiee  is  a  separate  and 
still  more  manifest  advantage  resisting  from 
this  power :  and  which,  without  some  such 
power,  must  necessarily  be  to  a  certain  de- 
gree precarious  under  a  single  judge.  Not 
only  illness  might  occasion  a  suspension  of 
justice  for  an  indefinite  time,  but  the  out-door 
business  incident  to  the  office  must  occasion 
frequent  vacancies.*  Numerous  bodies  of 
judges,  while  they  guard  against  this  incon- 
venience, admit  necessarily  a  fluctuation  in 
their  number,  and  thence  a  degree  of  uncer- 
tainty,  besides  the  other  inconveniences  that 
we  have  seen  attached  to  multiplicity  in  ju- 
dicature. Doubling  the  number  upon  the 
establishment,  woidd  double  the  expense: 
though  it  is  not  double  nor  treble  the  num- 
ber, nor,  in  short,  any  definite  number,  that 
could  equally  ensure  the  accomplishment  of 
the  purpose. 

3.  FrugaUty  is  another  advantage  peculiar 
to  this  mode  of  supplying  occasional  vacancies 
in  judicature :  in  this  way,  tod  in  this  alone, 
yoa  may  get  the  services  of  several  judges 
for  the  expense  of  one.  The  grounds  for 
reckoning  upon  this  saving  will  be  stated  pre- 
sently. The  object  is  no  trifling  one,  when 
the  question  is  between  such  numbers  as  four 
thousand,  eight  thousand,  or  twelve. 

Against  unpopularity,  and  every  species  of 
unfitness,  the  station  of  the  judge-depute  has 
every  preservative  that  applies  to  the  office 
of  his  principal :  publicity,  appeal,  loss  of  pro- 
motion, danger  of  dismission.  It  has  more : 
for  nothing  less  than  a  formed  unpopularity 
will  suffice  to  remove  the  principal :  a  com- 
mencing unpopularity  will  be  a  warning  to 
the  principal  to  intimate  to  a  deputy  who  has 
the  misfortune  to  become  the  object  of  it, 
the  expediency  of  resignation.  The  principal, 

*  Such  as  taking  views  of  the  condition  of  im- 
movable objects :  taking  the  examination  of  bed- 
ridden parties  or  witnesses:  settling  disputes  or 
<miecing  tumults  among  bodies  of  people  upon 

'^u  IV. 


upon  amotion,  preserves  his  salary :  the  de- 
puty, in  case  of  the  same  misfortune,  loses 
his  prospect  of  salary,  as  well  as  of  everything 
else  that  has  been  the  object  of  his  ambition. 
The  power  of  amotion  is,  at  liie  same  time, 
liable  to  less  restraint,  as  wdl  from  prudence 
as  from  compassion,  in  this  instance,  than  in 
the  other.  The  people,  by  exercising  it,  will 
not  subject  themselves  to  the  burden  of  an 
additional  salary :  and  what  they  cannot  fail 
observing  is,  that  in  the  commencement  of  a 
man's  career,  while  other  roads  remain  open 
to  him,  the  mortification  of  a  repulse,  how  se- 
vere soever  at  first,  will  be  a  1ms  cruel  shock 
than  expulsion  at  a  more  advanced  stage. 

Prom  the  connexion,  close  as  it  is,  impro- 
bity can  derive  no  assistance.  Neither  can 
screen  the  other.  By  confederacy,  danger 
would  be  doubled,  and  facility  in  no  respect 
increased.  The  dependence  of  the  one  is  a 
necessary  consequence  of  the  responsibility 
of  the  other :  and  where  can  be  the  danger 
to  the  people  firom  a  dependence  between 
two  of  their  servants,  each  alike  dependent 
upon  the  common  master  ? 

Sit  who  will  upon  the  bench,  somebody 
must  have  put  him  there :  and  who  so  well 
qualified  to  judge  of  fitness  for  an  office,  as 
one  who  has  made  the  duties  of  it  the  busi- 
ness of  his  life? 

This  mode  of  appointment,  were  it  even 
divested  of  the  puriifying  virtue  of  the  super- 
intendency  of  the  people,  would  still  remain 
superior  to  any  of  the  modes  hitherto  current 
in  France  or  England.  In  Prance,  judicial 
offices  have  been  yenal :  that  is,  the  seller 
and  the  buyer  between  liiem  have  concurred 
in  nominating  a  successor  to  the  seller :  mo- 
tives on  both  sides  purely  pecuniary :  no  re- 
sponsibility on  the  one  part,  no  opportunity 
of  Instruction  on  the  other.  In  England,  the 
chancellor  or  the  minister,  determined  by  the 
need  of  creating  an  adherent  or  the  satisfac- 
tion of  serving  a  friend,  succeed,  according 
to  their  degrees  of  credit,  in  getting  their 
recommendations  accepted  by  the  kmg:  in 
both  cases  without  the  chedk  of  any  specific 
responsibility.  Under  such  corrupt  systems, 
has  abuse  been  rare  ?  Much  more  will  it  be 
so  under  a  pure  one. 

For  such  a  station,  want  of  candidates  can 
hardly  be  apprehended.  Of  itself,  it  confers 
great  power  and  dignity :  it  is  a  step  to  greater, 
with  emoluments  affiwding  a  provision  for 
life.  Even  the  dignity,  without  the  emolu- 
ment, would  to  many  eyes  be  a  full  recom- 
pense for  the  trouble.  Under  favour  of  the 
instruction  and  superintendence  of  .which  it 
has  the  benefit,  men  may  be  admitted  to  it 
at  an  earlier  age  than  could  prudently  be  in- 
trusted with  self-subsisting  judicature.  At 
the  commencement  of  every  career,  service 
is  gladly  exchanged  for  the  opportunity  of 
acquiring,  and  by  degrees  of  displaying,  capa-  . 
A  a 
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dty  for  employment.  Apprentkefl  are  never 
wanting  for  tiie  meanest  trades :  they  will 
hardly  be  to  seek  in  the  most  exalted  of  pro- 
fessions. 

What  is  worth  accepting  is  always  found 
worth  giving.  The  Inu'den  of  responsibility 
will  hardly  be  thought  to  destroy  the  value 
of  the  patronage.  In  what  trade  is  not  the 
master  responsible  for  the  apprentice  ?  The 
Acuity  of  suiting  the  task  to  the  ability  of 
the  workman,  is  a  security  alike  valuable  to 
both. 

The  power  of  appointing  a  constant  deputy 
would  still  be  inadequate  to  its  end,  without 
the  power  of  calling  in  occasional  assistance. 
The  permanent  deputy  is  absent  from  the 
judgment-seat  upon  out-door  business :  the 
judge-principal  is  too  ill  to  attend  to  busi- 
ness :  why  snould  the  judgment-seat  remain 
empty,  if  a  person  not  incompetent  can  be 
found  to  fill  it?  Both  judges  are  sitting: 
but  one  of  them  has  got  a  petty  assault  or 
two  to  hear ;  the  other,  half  a  dozen  debts 
to  decree  payment  for,  which  are  undisputed 
and  undisputable.  A  case  of  difficulty  and 
importance  presents  itself  on  a  sudden,  re- 
quiring some  order  to  be  taken  in  it  without 
dday.  Why  keep  half  a  dosen  different 
groups  of  suitors  waiting  for  a  sort  of  justice 
which  they  might  have  from  anybody?  For, 
let  it  never  be  out  of  mind,  that  the  bulk  of 
cases  that  call  for  justice  are  those  in  wfaidi 
the  demand  for  power  is  much  greater  than 
for  wisdom.  AU  the  checks  and  securities 
which  apply  in  the  one  instance,  apply  equally 
in  the  other :  so  do  the  inducements  to  ac- 
ceptance, though  with  a  force  diminished  in 
proportion  to  tibe  lightness  of  the  burden. 

The  flexibility  thus  given  to  the  establish- 
ment must  be  particularly  usefid  to  it  in  its 
infancy.  Experiments  of  the  number  of 
tribunals  necessary,  may  be  tried  anywhere 
without  hazard  or  expense.  Take  the  com- 
mittee's cantons,  containing  a  space  of  about 
thirty  square  miles.  If  one  tribunal  to  a  can- 
ton is  no  more  than  sufficient  where  it  con- 
tains but  one  town,  and  that  not  a  very 
considerable  one,  several  must  be  necessary 
where  it  contains  •several  towns,  or  a  town 
like  Lyons,  Rouen,  Bourdeaux,  or  Blarseilles. 
Allow  of  deputations,  the  establishment  may 
be  understocked  at  first  without  inconveni- 
ence :  disallow  them,  waste  of  public  money 
is  the  consequence,  if  the  tribunals  are  too 
many;  failure  of  justice,  if  too  few. 

Not  that  an  advantage  Eke  this  can  be  ever 
out  of  date.  The  quantity  of  judicial  busi- 
ness that  may  occur  within  a  given  period 
can  never  be  subjected  to  measure,  scarcely 
to  calculation.  One  year  may  be  twice  as 
productive  as  another.  Shall  the  same  num- 
ber of  tribunals  be  inexorably  fixed  for  both? 
If  so,  either  in  the  one  year  they  must  be  re- 
dundant by  half  the  number,  or  in  the  other. 


deficient  by  the  whole.  In  the  one  cMe  yo« 
have  double  delay ;  or  in  the  other,  dovUe 
expense.  Such  is  tJie  only  alternative:  •iftA 
the  inevitable  consequence  of  an  unbendvg 
provision  tot  ever-fluctuating  wants.* 

§  5.  Gradual  Primotiom. 

The  principle  oi  groAial  pnmotUmf  or,  as 
it  has  been  more  shortly  styled  in  French,  tbe 
gradual  lystem,  is  of  use  in  several  capacities: 

1.  A»  am  aid  to  the  prmeiple  of  papmim' 
eleetUm :  by  confimng  the  choice  of  tiie  peo- 
ple, with  regard  to  every  rank  in  jadicatee 
but  the  lowest,  to  persons  who  have  had  an 
opportunity  of  showing  whether  they  are  fit 
for  it  or  no.  In  this  diaracter  it  eo-opctates, 
as  we  have  seen,  with  the  power  of  depute- 
tion,  taking  up  the  object  where  tlK  eOeels 
of  that  power  end.     See  above,  §  4. 

2.  Aa  a  mtppart  m  the  pubHe  opmiom  to  tke 
authority  of  eourta  of  appeoL  In  tine  ch^ 
racter  it  co-operates  with  the  principle  of 
permanence  ofrituatioHf  as  oontndifltiBct  to 
that  oiperiodieal  eleetum.  See  above,  Chan. 
IV.  §7. 

3.  Aa  an  inducememt  ta  a  wun  le  tmke  upon 
hhn  the  burden  of  a  profismomml  tdmemiimt. 
In  this  diameter  it  co-operates  again  with 
the  principle  of  penaaaeace^sthMlioii.  The 
essential  use  of  it  in  this  character  is^  how- 
ever, confined  to  the  first  stage :  the  greaet 
object  is,  that  the  people  should  not  Iiave  it 
in  their  power  to  choose  any  man  fior  a  jadge- 
prindpal,  who  had  not  afforded  then  a  tnal 
of  his  fitness  in  the  probationary  station  of 
judge-depute.  As  to  higher  ranks,  the  gradual 
system  diminishes  a  man's  hopes  of  epeedy 
elevatibn,  as  much  as  it  diminishes  his  fears 
of  remaining  unpromoted  in  the  lowest.  Bat 
the  most  mortifying  drcumstanoe  would  be 
for  a  superior  to  see  an  inferior,  withoat  any 
interval  of  equality,  put  immedkitely  over  h^ 
head :  against  this  mortification  the  principle 
of  gradual  prcxnotion  aflfords  a  pretty  eflfecfcual 
preservative. 

Applied  to  the  hierarchies  of  administfa- 
tion  and  legislation,  the  gradual  systeai  has 


*  Under  the  English  judicature,  the  judges 
of  tbe  hiffhest  order,  though  they  can  depute 
nobody  else,  may,  under  certain  restrictions,  ani 
frequently  do,  depute  one  another :  whidi  makes 
one  of  tlie  thousand  dqaotures  fimn  die  Lotfa 
rule  that  Mahometan  judges  in  Bengal  wsdo 
slioyed  for  departing  nom,  by  lawyers  seat  fioia 
Ensdand  to  teuh  them  justice. 

When  it  happens  not  to  suit  the  politici  of 
the  minister  to  have  a  chanodlor,  die  seals  are 
put  into  commission:  and  the  judges  aie  dnhtA 
mto  this  court  of  equity  firam  the  couits  ef 
oommon  Uw,  eadi  of  toe  three  gnat  eoaitacoD^ 
monly  supplyhig  one :  and  in  this  way  the  bud- 
nesB  wUl  go  on  quiedy  fiir  months  or  ycaoL  If 
the  common-law  court  cannot  do  so  wdl  withoat 
the  judge  thus  taken  fiom  it,  he  ought  not  to  be 
tak«i  fiom  it:  if  it  can.  the  public  oaght  not  to 
be  burdened  with  his  sslaiy. 
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been  proposed  to  the  NatUmal  Aaembly,  and 
rejected.  With  what  reason,  it  is  not  worth 
while  on  this  occasion  to  ]n<inire.  The  eases 
^ffes  in  several  pointa: — 

1.  For  the  bunnesa  of  that  sort  of  looal 
•dmiiiiatfation  which  is  committed  to  the  suh* 
ordinate  representative  assemblies,  no  highly* 
oultivated  tident,  no  very  long  experience,  no 
pofesskmal  education,  is  necessary.  All  that 
n  wanted  is  good  fiunily  management  upon 
a  more  extensive  scale.  A  man  possessed 
of  that  ordinary  talent  will  find  himself  fit 
enough  for  the  ofiice  at  his  first  entrance, 
and  without  any  course  of  preparatory  dis- 
cipline ;  especially  as  the  number  of  members 
in  these  bodies  is  consideFable,  and,  according 
to  the  plan  already  established,  every  man  at 
hie  entrance  will  find  colleagues  alreadv  in- 
structed by  experience.  The  duties  of  the 
judicial  office  demand,  upon  my  plan,  the 
whole,  and  upon  every  pkn  the  greatest  part 
ai  a  man's  time :  a  smidl  part  of  that  time  is 
as  much  as  is  expected,  or  even  allowed,  to 
be  employed  in  the  local  administrations.  In 
the  latter  case,  the  reward  of  the  day  may 
aiiffiee  for  the  labour  of  the  day :  in  the  other 
case,  the  long  course  of  preparatory  labour 
may  require  a  chain  of  rewards  in  prospect, 
to  enable  a  man  to  support  it. 

2.  In  the  sovereign  legklative  assembly, 
on  the  other  hand,  geniua  and  the  talent  of 
persuasion,  endowments  ofthe  highest  class 
and  the  rarest  kind,  are  requisite ;  and  you 
niay  be  glad  to  get  them  wherever  you  can 
find  them,  without  waiting  for  them  six  or 
eight  years,  nnd  leaving  it  in  the  power  of 
diflSwent  sets  of  people  to  preclude  you  from 
ever  gettiiig  them  at  all.  Neither  of  these 
eminent  qiuilifications  are  necessary  in  judi- 
cature. Discernment,  sagacity,  thefiwulty 
of  comprehending,  retaining,  comparing,  and 
distinguishing  the  several  scenes  in  a  long 
drama,  are  qualities  essential  to  a  judge: 
gepius  he  wants  not,  for  he  has  nothing  to 
invent ;  talent  of  persuasion  he  wants  not, 
for  he  has  nobody  to  work  upon :  his  duty  is 
done  when  he  has  given  a  simple  statement 
of  the  case  before  l^n,  with  the  reasons  that 
have  governed  his  decision ;  and  that,  too, 
he  may  take  his  own  time  for. 

Transcendent  genius,  it  has  been  said  by 
the  partisans  of  the  gradual  system,  is  not 
wanted  in  legislature:  it  certainly  is  not 
wanted  in  every  one  of  several  hundred  mem- 
bers of  that  body :  but  it  is  wanted  in  some; 
and  so  wide  as  the  field  of  legislation  is,  and 
so  numerous  as  ite  divisions  are,  one  may 
venture  to  say,  in  many.  At  any  rate,  there 
can  be  no  complaint  of  a  redundance  of  ta- 
lents for  legislation,  where  the  same  persons 
are  put  into  different  committees,  and  the 
whole  business  is  made  to  go  on  so  much  the 
slower,  lest  this  or  that  part  should  not  go 
on  so  well. 


3.  In  regard  to  the  bodies  above  mentioned, 
the  persons  on  whom  it  is  the  design  of  the 
gradual  system  to  fix  the  electors'  (£<Hce,  are 
those  who  are  most  likely  to  be  fixed  upon 
without  any  sach  regulation :  for  who  so  likely 
to  be  returned  member  of  the  legislature  by 
his  district,  as  a  man  who  has  distinguisLed 
himself  as  a  member  of  the  administrative 
body  of  the  same  district;  especially  when 
they  who  choose  the  one  are  the  very  per- 
sons who  choose  the  other?  What  diould 
be  their  inducement  to  prefer  an  untried  man, 
to  the  man  they  like  best  out  of  so  many 
whom  they  have  tried?  The  less  danger  there 
is  that  their  choice  should  fiiil  of  taking  so 
natural  a  direction,  if  left  free,  the  less  need 
therefore  tiiere  is  of  forcing  it.  In  regard  to 
the  judicial  office,  the  case  is  altogether  dif- 
ferent The  spurious  progeny  of  justice,  if 
admitted  into  tiie  competition,  would  have  a 
thousand  fiudlities  for  intruding  themselves 
into  the  inheritance  of  the  legitimate.  (See 
the  chapter  on  Advocates,  kc)  Admit  an 
advocate  to  put  up  acainst  a  judge,  he  will 
walk  over  the  course,  because  he  starts  alone : 
the  judge  will  lose  his  cause,  for  want  of 
being  able  to  get  a  hearing. 

Where  apprenticeships  are  of  no  use,  ap- 
prenticeships have  been  mstituted :  where  ap- 
prenticeships ought  to  have  been  looked  upon 
as  necessary,  there  have  been  none,  or  worse 
than  none.  Apprenticeships,  as  a  necessary 
qualification  for  the  right  of  practising,  are  of 
no  use  among  any  class  of  mercenary  lawyers : 
the  client  bemg  at  liberty  to  choose  whom  he 
pleases,  the  emulation  kept  up  by  that  Hberty 
is  as  good  a  pledge  of  fitness  as  can  be  desired. 
Apprenticeship,  as  a  qualification  for  acting 
in  the  station  of  a  judge,  may,  for  the  oppo- 
site reason,  be  looked  upon  as  necessary.  The 
suitor  cannot  choose  his  judge.  Instead  of 
serving  in  that  line,  a  man,  before  he  can  be 
admitted  to  act  as  a  master,  is  put  to  serve 
in  a  subaltern  employment,  the  tendency  of 
which  is  to  give  bun  a  variety  of  qualities  op- 
posite to  those  which  are  necessary  to  fit  him 
for  acting  his  part  well  in  the  superior  one. 
But  of  this  too  under  the  head  of  Advocates. 

The  gradual  system  has  always  governed 
the  military  establishment :  and  in  that  de- 
partment the  only  complainte  it  has  ever  given 
birth  to  have  been  occasioned,  not  by  its  ob- 
servance, but  by  its  violation.  In  that  line, 
however,  nobody  disputes  its  needing  excep- 
tions :  and  the  exceptions  are  at  least  as 
necessary  as  the  general  rule.  In  the  judi- 
cial line  it  needs  none.  The  path  of  judicial 
service  is  smooth  and  even :  a  judge  has 
no  cannon's  mouth  to  run  into :  there  are  no 
extraordinary  exploits  in  judicature.  Should 
occasion  have  called  him  to  put  his  life  to 
hazard  in  the  support  of  justice,  reward  him, 
and  welcome ;  but  let  it  be  as  a  man  of  va- 
lour, not  as  a  judge :  personal  courage,  how- 
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ever  honourable,  is  no  proof  of  talents  for 
judicature. 

It  may  be  Buffident  here  just  to  hint  at  an 
institution  for  admitting  persons  to  purchase 
distinction  and  rank  by  the  obligation  of  at- 
tendance. Such  an  institution  would  give  an 
additional  step  at  the  bottom  of  the  sode.  It 
would  form  a  public,  whose  inspection  would 
be  more  imposing  than  that  of  all  the  rest  of 
the  public  put  together.  It  would  form  the 
best  of  nurseries  for  judges-depute,  as  well 
permanent  as  occasional. 

Persons  consecrated  from  the  first  moment 
of  their  political  birth  to  the  pure  service  of 
truth  and  justice,  would  present  a  body  of 
candidates,  superior  surely  to  the  impure 
herd  to  whom  the  service  of  truth  or  untruth, 
justice  or  injustice,  oppressed  innocence  or 
oppression,  is  constantly  and  professedly  an 
object  of  indifference. 

§  6.  (y  Pay,  and  of  tJte  Patriotic  Auction  as 
a  means  of  regulating  it. 

If  there  be  a  mode  of  providing  for  esta- 
blishments, which  finds  out  in  the  instance 
of  each  place,  nay,  in  the  instance  of  each  in- 
dividual placeman,  the  quantum  of  allowance 
best  adapted  to  the  service — which  ensures 
to  the  officer  that  idlowance,  not  a  fiirthing 
more  nor  less — which  promotes  the  good  of 
the  service  at  least  as  efficaciously  as  it  minis- 
ters to  economy — which,  leaving  the  choioe 
of  the  servant  in  the  hands  of  that  sovereign 
master  to  whom  the  service  is  to  be  render^, 
and  out  of  whose  substance  the  wages  are 
to  come,  cements  the  truly  natural  alliance 
between  frugality  and  liberty;  — a  principle 
which  does  all  this,  has  surely  some  daim 
upon  attention.  Such  is  that  to  which  I  have 
given  the  name  of  the  patriotic  auction.* 

1.  Economy,  by  this  mechanism,  is  pushed 
to  its  utmost  limit.  In  this,  as  in  every  other 
branch  of  public  service,  every  penny  which, 
without  hurting  the  service,  you  can  save, 
and  refuse  to  save,  convicts  you  of  peculation: 
a  truth  which,  how  much  soever  slighted  and 


*  For  shortness  sake  I  confine  the  expression 
all  along  to  the  voluntary  auction,  though  the 
effects  ascribed  to  it  depend  in  part  upon  the 
concomitant  plan  of  an  obligatory  defalcation 
from  the  salanr  in  proportion  to  private  income. 

If  the  appellation  be  a  foolish  one,  the  folly 
lies  not  altogether  at  my  door.  One  of  the  words 
is  the  well-known  name  of  an  equaUy  well-known 
practical  sort  of  a  thing,  quite  in  the  way  of  bu- 
siness. In  England,  when  a  candidate's  zeal  to 
serve  his  country  has  outstripped  his  economy, 
his  estate  comes  every  now  and  then  under  the 
hammer;  and  nobody  then  demurs  to  die  pro- 
priety either  of  the  thing  or  of  the  name,  feie 
other  half  is  hiunbly  copied  from  the  contribu' 
tion  patriotiquey  the  so-much-celebrated  mode 
of  supplv  now  going  on  on  the  other  side  of  the 
Channel.  As  to  patriotitm,  the  English  reader 
will  have  the  goodness  to  consider,  thatneither  the 
name  nor  the  thing  are  ridiculous  in  Fiance. 


evaded,  how  adverse  soever  to  Eoglish  pcac- 
tioe,  and,  if  I  understand  right,  even  to  Eng- 
liah  doctrine,t  is  seldoin,  I  believe,  openly 
disputed,  and  wiQ  be  neither  disputed  nor 
evaded  by  the  National  Assembly  of  Fraaee. 
Adopt  the  patriotic  anctioo,  all  andL  pecula- 
tion vanishes. 

By  what  other  instmment  cui  yoo  adjust 
supply  to  exigency  in  any  such  Ime  of  ser- 
vice ?  Take  what  quantity  you  will,  how  do 
you  know  that  it  is  as  much  as  is  neeeMary? 
If  more,  why  give  it?  Why  waste  tlie  sub- 
stance of  the  people  ?  Why  plunder  the  poor 
and  the  industrious,  to  enridi  the  wealthy? 
**  The  service  of  tiie  public,"  says  a  pro- 
fessed master  of  econmny,  **  is  a  thing  which 
cannot  be  put  to  auction,  and  strack  down 
to  those  who  vrill  agree  to  execute  it  the 
cheapest.''^  No,  certiunly :  in  serrioes  which, 
like  the  judicial,  require  particular  qualifica- 
tion, not  in  such  nuumer  as  to  exclude  dioioe ; 
but  my  auction  leaves  choice  its  full  liberty; 
a  liberty  which  can  nowhere  be  acoompanied 
with  fidl  security,  but  where»  as  here»  the 
people  are  the  choosers. 

In  contracts  for  goods  to  be  furnished  iix 
the  public  service,  auction  is  the  routine  of 
practice.  Yet  even  here,  the  rule  of  arith- 
metic cannot  always  be  made  peremptory, 
without  sacrificing  the  service.  Lb  the  Sidder 
able  to  folfilhis  offer  ?  does  he  mean  to  do  so? 
Apply  this  to  military  stores:— the  enemy 
will  find  you  a  best  bidder.  | 

No  —  the  patriotic  auction,  applied  with 
the  reserve  with  which  it  is  here  appUed  x 
the  patriotic  auction,  notwithstanding  the  epi- 
thet here  chosen  to  distinguish  it  by,  will  not 
be  deliberately  pronounced  ridiculous,  unless 
by  those  who,  as  often  as  they  descry  any- 
thing truly  useful  in  a  plan  for  public  service, 
pretend  to  find  it  ridiculous,  and  do  thdr 
best  to  make  it  so.  Of  the  exertions  whidi 
it  calls  forth,  public  good  is  as  likely  as  of 
any  others  to  have  been  the  final  cause :  and 
what  is  much  more  material,  public  good  i» 
sure,  at  any  rate,  to  be  the  effect.  It  were 
hard  if  a  man  may  not  be  permitted  to  flatter 
himself  with  the  name  iji  patriot,  giving  as 
unequivocal  proo&  of  patriotism  as  any  that 
patrlotisB*  can  give.  If  personal  con^decv 
tions,  perceived  by  him  or  unperceived,  mix 
with  the  purer  principle,  to  what  end  should 
any  invidious  hand  attempt  t6  tear  the  secret 
from  his  breast  ? 

2.  Will  the  service  be  prejudiced  by  such 
economy?  It  vnll  be  richly  benefited  by  it 
Daub  your  judge's  bag  over  with  gold,  you  set 


+  See  Mr.  Burke*s  speech  upon  the  Bcooomv 
Bill,  Feb.  11,  I7»0. 

+  lb.  p.  66. 

II  See  Art  17  of  Mr.  Barkers  charges,  with 
Hastings's  answer.  The  accuser  seems  to  have 
forgotten  his  own  rale:  the  defendant,  to  have 
remembered  it  much  to  his  advantage. 
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^  the  world  a  Bcramblingfor  it — tlie  few  who 
lore  buslDess,  and  the  many  who  detest  it ; 
the  few  who  understand  the  hosmess,  and  the 
many  who  know  nothing  about  the  matter. 
When  you  see  this  or  that  man  make  a  plunge 
for  it,  what  do  you  learn  ?  That  he  has  any 
liking  for  the  employment  ?  No :  but  that  he 
has  no  such  violent  ay «raion  to  it,  but  that  his 
affection  or  necessity  fer  the  money  is  still 
stronger.  When  you  see  a  man  marry  a  wo- 
man without  a  penny,  say  he  loves  the  wo- 
man :  when  you  see  a  man  marry  a  woman 
.  with  a  fortune,  say  he  loves  either  the  woman 
or  the  fortune.  For  woman  read  office,  com- 
ntsnoii,  hUkopricky  living^  where's  the  differ^ 
enoe  ?  Not  a  toilet  or  a  tea-table  at  whidi 
a  truth  so  obvious  would  not  be  too  trite 
almost  for  utterance :  a  man  must  have  learnt 
wisdom  in  an  English  House  of  Commons, 
■or  at  an  English  Treasury  Board,  to  be  able 
to  affect  not  to  understand  it.  Even  there  it 
.  can  be  no  secret,  that  the  better  liking  a  man 
-  has  to  his  business,  the  better  the  business  is 
likely  to  be  done*  What  a  man  bids  at  my 
-auction  will  show  not  only  whether  he  likes 
•it  or  no,  but  the  precise  degree  of  his  liking, 
which  is  what  nothing  else  can  indicate. 

The  auction  b  of  equal  use,  bidders  or  no 
bidders.  If  there  are  any,  you  get  either  the 
•economy,  or,  what  is  worth  more,  a  servant 
by  whose  transcendent  merit  the  plea  of  eco- 
jiomy  has  been  put  to  silence.  If  none,  you  get, 
at  any  rate,  the  demonstration  that  no  saving 
is  to  be  made.  Fortified  by  a  testimonial  in 
whidi  suspicion  itself  could  not  find  a  flaw 
to  fix  upon,  you  may  stand  forth  boldly  and 
uprightly  in  tiie  &ce  of  the  people,  and  wash 
jour  hands  for  ever  of  the  dirt  of  peculation. 
As  to  encouragement,  it  tskes  away  none 
that  is  not  demonstrated  to  be  unnecessary. 
If  there  are  biddings,  it  shows  that  tiie  emo- 
lument unreduced  was  so  much  more  than  ne- 
cessary. If  none,  no  encouragement  is  taken 
away. 

It  even  admits  of  a  measure  of  encourage- 
ment, greater  than  can  be  admitted  on  any 
other  plan.  Secure  to  the  public  a  deduction 
of  whatever  proves  to  be  more  than  neces- 
sary, you  may  set  the  rate  of  the  salary  higher 
thui  you  could  otherwise  afford  to  do. 

By  this  means  an  extraordinary  measure 
of  encouragement  lies  open  to  extraordinary 
merit :  and  the  greater  the  merit,  the  greater 
may  be  the  measure  of  encouragement.  On 
the  ordinary  plan  of  a  fixed  salary,  the  ut- 
most advantage  that  can  be  given  to  merit  is 
that  of  having  a  superior  chance  for  a  reward, 
which,  if  obtained,  is  no  greater  in  the  hands 
of  the  most  than  in  those  of  the  least  de- 
.serving.  Here,  not  only  the  probability  of 
reward  rises  with  desert,  but  so  may  the 
guantmn  likewise.* 


*  In  Great  Britain,  a  contested  parliamentary 
election  is  a  sort  of  auction,  patriotic  or  anti' 


"  No,"  says  an  objector,  *<  as  a  means  of 
keeping  out  people  who  do  not  like  the  busi' 
ness,  your  auction  will  not  do.  Strip  your 
office  ever  so  bare  of  emolument,  a  man  may 
still  take  it,  and  hate  the  business  of  it,  if  it 
has  power  or  dignity  belonging  to  it,  as  your's 
has,  and  he  is  fond  of  power  or  dignity." — 
True :  that  is  to  say,  if  it  has  no  business 
belonging  to  it,  or,  what  comes  to  the  same 
thing,  none  but  what  he  is  left  equally  firee 
to  do  or  to  let  alone.  But  will  he,  if  the 
burden  of  office  is  to  stick  as  close  to  him  as 
the  feather  ?  Is  there  that  man  upon  earth, 
that,  for  unprofitable  power  and  empty  dignity, 
would  bind  himself  to  do  all  day  long,  and 
every  day,  what  he  hates  ?  For  bread,  a  num 
does  any  thing :  he  heaves  coals,  sweeps  chim- 
nies,  cleanses  common  sewers.  Would  he 
spend  his  life  in  the  same  way  for  the  title 
of  Lord  Warden  of  the  Collieries,  Knight  of 
the  Brush,  or  Duke  of  Puddledock  ? 

Neither  Chartres  nor  the  Duke  of  Wharton, 
it  is  true,  could  have  had  any  rational  objec- 
tion to  a  bishoprick,  though  it  were  as  barren 
as  an  apostleship:  but  neither  the  colonel  nor 
the  duke  would  have  cared  much  for  the  lawn 
sleeves,  if  the  drudgery  of  examinations  and 
visitations  had  stuck  to  them,  instead  of  being 
shaken  off  upon  the  chaplain  and  the  archdea- 
con.  From  seeing  a  man  take  a  bishoprick 
like  that  of  Durham,  for  instance,  you  cannot 
I  allow,  form  any  kind  of  judgment  whether 
he  is  fond  of  preaching  or  no,  or  whether  he 
ever  made  a  sermon  in  his  life.  All  you  can 
teU  is,  that  he  is  fond  of  sitting  with  lords, 
and  eating  £14,000  a-year.  But  could  you 
be  under  the  like  uncertainty  with  regard  to 
such  a  man  as  Zinzendorf,  for  example,  who, 
being  a  rich  man  and  a  count,  chose,  for  the 
sake  of  apostleship,  to  become  a  poor  man, 
and  predecessor  without  a  title  to  the  now 
bishops  of  the  Moravians  ?  From  seeing  a  man 
take  the  seals  with  an  income  not  inferior  to 


patriotic^  as  the  reader  pleases.  One  circum. 
stance  onlv  is  wanting,  to  make  it  exactly  my 
auction,  which  is,  that  the  mon^^  instead  of 
beinff  emploved  in  waste  and  all  lands  of  mis- 
chief, sboula  be  paid  into  a  public  fund,  in  ease 
of  the  burdens  of  the  people.  Taking  money 
ftom  the  sufctject,  or  putting  him  into  situations 
which  force  him  to  spend  it,  is  what  in  itself 
gentlemen  have  no  objection  to.  What  makcH 
It  odious  or  ridiculous,  is  the  idea  of  putting  it 
to  a  good  use:  Propose  to  a  minister  in  treluid 
to  establish  a  land-tax,  though  it  were  but  of  a 
shilling  in  the  pound,  or  in  England,  to  add  a 
shilling  to  what  there  is  already,  you  might  as 
well  propose  to  him  to  jump  into  the  fire:  for^ 
being  called  a  tax,  the  money  would  go  into  the 
exchequer,  and  would  save  other  taxes.  Propose 
to  him  to  lay  an  impost  of  3i.  4d.  a  pound  upon 
the  income  of  money,  in  Engbnd  he  will  look 
wistfully  at  it,  and  m  Ireland  he  will  adopt  it : 
for  being  called,  not  a  tax,  but  a  regulation  of 
the  rate  of  interest,  the  produce  of  it  is  made  a 
present  of  to  those  who  gather  it,  which  obviates 
every  olisjection.   . 
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that  of  the  episcopal  palatiiwte,  you  cannot, 
to  be  sure,  pronoance  with  any  certainty 
whether  he  does  or  does  not  like  the  busineas 
of  a  judge :  you  cannot  so  much  as  tell  whe- 
ther he  cares  for  the  trouble  of  tossing  the 
ecdesiastiad  crumbs,  as  they  drop  upon  his 
table,  to  the  Lazaruses  that  lie  begging  for 
them.  He  may  keep  causes  waitii^  for  a 
decree,  for  years  by  twenties  and  thirties  at  a 
time,  and  spiritual  flocks  without  pastors  in 
the  same  number,  for  any  security  that  his 
acceptance  of  an  office  so  endowed  can  give 
you  of  his  using  better  diligence.  The  ut- 
most you  can  say  is,  that  if  he  hates  business, 
his  aversion  to  it  is  not  so  violent  as  his  affec- 
tion for  the  power  and  dignity  of  it,  not  for- 
getting the  £14,000  a-year.  But  if  you  saw 
him  administering  justice,  as  Necker  has  been 
managing  finance,  year  after  year,  and  feed- 
ing the  exchequer  instead  of  feeding  on  it, 
would  you  then  conceive  it  posrible  that  bu- 
ainess  uiould  be  disagreeable  to  him?  Yet  in 
these  cases,  the  power  and  dignity  which  are 
to  weigh  against  aversion  are  of  the  brightest 
and  heaviest  metal:  what  would  you  say,  if 
you  saw  equal  pains  taken,  and  with  as  little 
profit,  by  a  country  justice? 

No  man,  however  dissipated  or  empty- 
headed,  need,  as  matters  stand  at  present, 
have  the  smallest  objection  to  a  seat  in  either 
house :  but  a  dissipated  or  empty-headed  man 
would  have  very  serious  objections  to  it,  if 
idleness  and  neglect  of  duty  were  not  part 
of  the  privilege  of  parliament.  Upon  such 
terms,  it  is  true,  he  need  not  be  paid  for  what 
is  called  MTvtn^:  he  may  even  be  made  to  pay, 
and  does  pay,  up  to  twenty  or  thirty  tiiousand 
pounds,  for  only  a  chance  of  it,  though  not 
altogether  to  the  right  fond.  But  my  judges 
are  not  judges  for  show,  like  wooden  soldiers 
at  the  court  of  a  German  prince,  who  cannot 
afford  to  keep  live  ones :  they  are  not  bishops 
inpartihus  infidelium  otfidelium :  they  are  not 
chancellors  of  Lancaster  or  Barataria:  they 
are  not  judges  in  eyre,  whose  jurisdiction 
lies  in  nMbms  ;  and  who,  were  they  of  wood, 
instead  of  flesh  and  blood  without  bowels, 
would  spare  £5000  a-year  to  a  plundered  and 
insulted  people. 

But  though  power  and  dignity,  with  or 
without  money,  were  capable  of  gobg  ever 
BO  for  towards  reconciling  a  man  to  an  em- 
ployment he  was  naturally  averse  to,  it  would 
not  be  the  less  true,  that  the  more  money 
you  give  akmg  with  it,  the  more  you  weaken 
the  evidence  which  his  acceptance  of  the  bu- 
siness affords  of  his  liking  to  it,  and  in  so  for 
of  his  fitness  for  it.  The  clearer  any  induce- 
ment stands  of  an  others  that  are  capable  of 
co-operating  with  it,  the  more  clearly  the 
amount  of  its  influence  stands  displayed.* 


*  Money  may  serve  to  get  the  better  of  a  re< 
pugnanoe*  or  keep  up  the  liking,  to  the  bust' 
nets  of  office :  but  the  only  way  M^  giving  it  thi( 


If  you  are  bent  upon  aecmg  your  4 
ment  filled  with  officers  ^o  to  a  man  detest 
their  duty,  two  principles  wiD  do  as  much  as 
can  wdl  be  done,  ^erejiressni^  is  not  Hioaght 
advisable:  mqteififumi pajf,  and  Hbetiff  q^ae- 
gUgemee,  Were  you  to  employ  tlie  laiter,  and 
that  alone,  would  it  follow  that  you  lM.ve  done 
nothing?  No:  only  that  you  have  Bot  done 
everything.  AH  the  ingenuity  of  man  will  not 
prevent  your  getting  men  willing  aa  wcil  as 
aMe,  by  mischance.  Even /M*esstH^woidd  not 
prevent  it  altogether:  for  among  yoor 
men  may  be  some  who,  if  not  taken  in  4 
would  have  been  volunteers.  *'  But  did  you 
not  insist  but  just  now,  that  men  of  amall 
fortunes  were  more  likely  to  be  fit  fat  ofllom 
than  men  of  large  fortunes?  Tet  now  you  are 
contending  for  a  plan  which  would  give  to  a 
man  of  the  largest  fortune  the  best  dmnce." 
I  did  so:  but  on  what  suppositimi?  That  the 
office  held  out  equal  wealth  to  both,  and  that 
all  you  knew  of  them  was,  that  the  one  was 
richer  than  the  other.  True  it  la,  that  the 
man  of  slender  forhme  might  say  to  Ins  more 
opulent  antagonist, — **  Anybody  will  eon- 
dude  me  fitter  for  the  office  than  you,  for 
nobody  win  suppose  vou  can  have  teken  so 
much  pimis  to  qualify  yourself  for  it  as  I 
have.*'  But  let  the  rich  man  wash  bis  hands 
of  aU  emolument,  what  a  retort  he  will  have 
to  givel  "  Whether  you  have  ever  had  aay 
liking  to  the  business  or  no,  is  still  a  pnK 
blem :  for,  like  it  or  not,  as  it  has  money 
coupled  with  it,  and  money  is  what  you  want, 
you  would  be  equaUy  glad  to  get  it.  But  that 
I  have  a  liking  to  it  is  indfisputaUe:  for  how 
else  should  I  think  of  taking  it  upon  me  for 
nothing?  As  to  victory  over  temptation,  afl 
the  proof  you  have  to  produce  is  a  presiin|>- 
tion  arising  from  the  wnkness  of  yoor  enemy : 
my  victory  stands  demonstrated,  spite  of  the 
superior  strength  of  mine." 

The  plain  truth  between  two  such  rivab 
is  this:  it  is  less  likely  that  the  man  of  laige 
fortune  should  be  fond  of  this  or  any  other 
kind  of  business,  than  that  the  man  of  small 
fortune  should :  but  where,  in  fitct,  tbe  rdiA 
is  equal,  the  former  has  in  a  variety  of  re- 
spects the  advantage. 

"  Oh,  but  this  is  venaUty — and  venality  b 
universaUy  and  deservedly  detested  and  pro- 
scribed." The  objection  takes  variottB  afa^ea. 
It  shaU  be  pursued  through  all  (tf  than.  The 
short  answer  is — the  venality  vou  oondenm^ 
not  without  reason,  is  that  whidi  exdndes 
the  dioioe  of  the  people — whidi  gives  the 
choice  to  an  individual,  whose  interest  it 

effect,  if  there  were  any  use  in  it,  is  to  make  it 
come  in  hand  in  hand  with  business :  in  a  woed^ 
to  give  it,  not  in  the  shape  of  salary  payable  as 
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may  be  to  make  a  bad  one — and  wldch  puts 
the  price  into  the  pocket  of  the  individual, 
not  into  any  fond  for  public  Bervice.  You, 
who  detest  venality,  do  you  detest  tbe  saving 
of  money  to  the  people?  This  is  but  a  par- 
ticular mode  of  saving  money  to  the  people. 

When  a  saleable  oflBce  is  at  the  disposal 
of  an  individual,  and  the  money  paid  for  it 
goes  into  the  pocket  of  the  individual,  he 
will  of  coarse  sell  it  to  any  one  who  will  give 
most  money  for  it :  and  any  thought  bestowed 
upon  the  fitness  of  tbe  purchaser  will  be  a 
mere  work  of  supererogation.  When  masters 
in  chancery  had  the  suitors'  money  in  their 
hands,  and  the  Earl  of  Macclesfield,  then 
chancellor,  sold  the  office  of  master  in  chan- 
cery, the  money  of  the  suitors'  was  embezzled. 
Would  the  danger  have  been  equal  if  the  pur- 
chase-money, instead  of  being  pocketed  pri- 
vately by  the  chancellor,  had  been  to  be  paid 
publicly  into  the  exchequer? 

The  strength  of  the  objection  lies  in  a 
airing  of  phrases: — "  Right  of  buying  and 
right  of  selling  go  together."  «  From  venal 
judgment-seats  follow  venal  judges,  venal 
justice."  <*  He  ifdio  bays  the  people,  he  who 
boys  constituents,  suitors,  soldiers,  parish- 
ioners, win  seU  them.  He  will  have  a  plea 
to  plead  for  it."  A  mere  play  upon  words : 
clear  up  the  confosion,  the  argument  vanishes. 
What  a  man  buys,  when  he  buys  an  office,  is 
the  right  of  folfilling  the  duties  of  it,  not  of 
vi<^ting  them. 

**  But  a  man  has  paid  his  money,  and  he 
would  not  do  so  but  upon  the  full  assurance, 
and  the  fixed  resolve,  of  making  himself 
whole."  Two  vulgar  errors  in  one  sentenoi!. 
One  is,  that  nothing  has  its  value  with  man- 
kind but  money:  power,  rank,  consideration, 
nothing  that  you  can  name.  Ignorance  like 
this  ought  to  be  left  to  English  lawyers,  who 
build  upon  it  their  law  of  verbal  scandal, 
their  law  of  evidence,  and  so  many  other  of 
their  laws' — judging  of  other  men  by  them- 
selves, and  not  knowing  how  to  do  justice, 
even  to  themselves.  This  miserable  maxim 
has*  no  truth  even  in  England ;  can  it  be  en- 
durable in  France?* 

The  other  is,  to  suppose  that  a  man's 
inclination  to  make  money  out  of  suitors, 
constituents,  and  so  forth,  is  capable  of  re- 
ceiving any  sort  of  increase  by  his  having 
b&ught  them,  as  the  phrase  is,  or  by  anything 
else  hut  the  facility.  This  is  still  ignorance 
of  human  nature,  though  ignorance  on  the 


*  Let  us  do  no  man  wrong.  Conrupdon  has 
not  been  in  fact  the  fruit  of  tms  species  of  vena- 
Utv:  eorraption  was  not  amongst  the  sins  of  tbe 
old  magistmcy.  Those  who  hive  thought  wont 
of  them  have  never  aeensed  them  of  this  crime; 
"  JVo,'*  says  a  generous  advemir  in  the  height 
of  his  invectives  against  the  Parliament  of  Brit. 
uny ,  '*  no  hands  were  ever  more  pure  than  theirs,** 
Disoouis  de  M.  Chspelier  k  rAss.  Nationale, 
contve  le  ParL  de  Bretagne,  1789. 


other  side.  Every  man  wiH  sdl  the  people 
if  he  can  sdl  them,  and  be  never  the  worse 
for  it:  laws  that  go  upon  any  other  suppo- 
sition are  fit  only  for  waste  paper.  Heroes 
form  an  exception :  but  folly  only  can  lode  for 
an  establishment  composed  of  heroes.  The 
true  question  turns  solely  upon  the  fi^ility. 
Does  a  man's  buying  the  people,  as  you  c^ 
it,  give  him  any  fiuaHty  for  selling  them  which 
he  would  not  have  had  if  he  had  got  them 
for  nothing?  The  answer  being  plainly  in  the 
negative,  there  ends  the  argument.  As  to 
my  judge,  I  make  as  sure  of  his  doing  all  the 
mischief  he  possibly  can,  as  if  he  hin^lf  had 
sworn  it:  but  I  defy  him  to  do  any:  leaving 
him  all  the  while  more  latitude  for  doing  good 
Chan  ever  was  possessed  by  judges. 

"  Oh,  but,"  says  somebody,  "  you  are 
bribing  the  people  with  their  own  money  to 
make  a  bad  choice."  Good,  as  an  epigram : 
good  for  nothing,  as  an  argument.  Where 
the  gain  is  personal,  and  the  danger  public ; 
where  the  gain  is  in  a  man's  pocket,  and  the 
danger  is  in  the  clouds ;  talk  there  of  bribery 
if  you  please.  When  you  see  five  gvineae 
given  to  a  freehcdder  for  his  vote,  or  a  place 
given  to  a  member  to  change  his  party,  then 
talk  of  bribery.  Here  no  man  gets  a  particle 
of  the  saving,  without  getting  his  full  pro- 
portion of  the  danger :  and  what  he  hazards 
is  much  more  visible  to  him  than  what  he 
saves.  My  judge,  it  must  be  remembered, 
sits  alone :  he  has  no  colleague  to  set  him 
right,  any  more  than  to  encumber  him.  Cal- 
culate who  will,  how  many  fiffthings  a-year 
it  will  be  in  the  power  of  a  rich  man  to  save 
by  giving  himself  a  bad  judge :  I  have  not 
courage  for  the  task.  Where  the  bahmce  of 
merit  hangs  even,  a  single  farthing  will  be 
enough  to  turn  it.  Such  is  the  utmost  mis- 
chief that  can  happen  from  my  bribe. 

If  the  past  and  the  present  can  afford  us 
any  prospect  of  the  foture,  the  chance  of  bid- 
ders, even  for  a  very  moderate  salary,  may 
be  pronounced  not  UHsonsiderable.  The  legis- 
lator who  sees  in  pre-established  habits  the 
instruments  he  hiu  to  work  with,  will  lose 
no  opportunity  of  putting  them  to  their  use. 
In  France,  men  are  in  the  habit  of  bidding, 
and  bidding  high,  for  dignity  and  power,  ht 
this  line  in  particular,  they  have  been  used 
to  work  for  nothing,  if  dignity  and  power  be 
nothing.  The  scraps  of  jurisdiction  served 
up  by  ike  old  sjrstem,  frittered  down  as  they 
were,  and  parodied  out  among  dozens,  scores, 
and  even  hundreds  of  hands,  never  went  a 
begging.  Confined  as  the  market  was  in 
many  instances,  confined  by  pride  and  injus- 
tice to  a  peadiar  order  of  citizens,  there  was 
no  want  of  customers. 

The  lots  I  carve  out  are  such  as  France  has 
never  seen  before :  a  monarchy  in  justice,  in 
place  of  a  share  in  a  fraction  of  an  aristocracy : 
a  power  before  which  every  other  individual 
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bows  down :  a  rank  assorted  to  that  power. 
If  no  judges  were  ever  worked  so  hard  as 
mine,  none  were  ever  so  well  paid  for  their 
work  in  that  bright  coin  which  bears  so  high 
a  price  in  Prance.  The  men  I  want  are  men 
of  a  high  spirit,  content  to  barter  ease  for 
power  and  dignity.  Such  were  never  want- 
ing even  under  the  oppressions  of  despotism. 
They  will  be  doubly  abundant  under  a  con> 
stitution,  which,  levelling  all  arbitrary  dis- 
tinctions, gives  a  double  value  to  all  those 
which  are  founded  on  real  service. 
'  As  opulence  accumulates,  bidders  will  mul- 
tiply, and  biddings  will  increase.  What  if  it 
should  at  length  be  found,  that  the  whole 
of  this  vast  establishment  can  be  kept  up 
for  nothing? — an  establishment  which  now 
hangs  so  heavy  on  the  imaginations  of  men 
in  France,  as  without  some  such  aid  it  must 
everywhere  upon  thdr  fortunes,  unless  where, 
as  in  England,  men  are  relieved  from  the  ex- 
pense of  justice  by  being  denied  the  benefit 
of  it. 

The  committee  have  here  also  their  plan 
of  economy.  What  is  it?  Proscription. — 
When  judges  crowd  upon  the  pension  list  in 
such  a  number  as  to  be  troublesome,  off  they 
are  struck  wichout  further  ceremony.  Four 
thousand  judges,  one  to  every  canton,  were 
they  all  to  be  fed,  would  be  enough  to  eat  up 
the  country.  What  is  one  to  do  with  them  ? 
Sew  up  their  mouths.  What  then  is  the  hy- 
pothesis? Is  it  by  compulsion  they  are  to 
live  without  victuals,  or  by  choice  ?  Take 
what  supposition  you  will,  and  see  how  this 
lower  part  of  the  establishment  and  tiie  upper 
parts  hang  together.  These  four  thousand, 
are  they  to  be  pressed  men  ?  Why  not  then 
press  as  well  the  five  times  538,*  the  ten 
times  83,  f  the  twenty  times  30,  t  the  36,  || 
and  the  88,§  and  make  them  to  serve  for 
nothing?  Are  they  to  be  volunteers?  Ob- 
serve tiien  your  supposition.  Common  sol- 
diers for  this  army  are  to  be  had  fireely  and 
for  nothing :  officers,  not  without  being  paid 
for  it. 

I  see  the  contrivance.  Call  a  man  a  jus- 
tice  of  the  peace,  and  he  will  serve  you  for 
nothing :  for  in  England  you  have  a  set  of 
people  who  are  called  justices  of  the  peace, 
and  they  serve  for  nothing.  Do  they?  — 
No  more  than  Job  did.  The  English  justice 
of  the  peace  serves,  it  is  true,  without  wayes : 
but  he  does  not  serve  without  vails:  and  the 
committee  give  no  vails.  The  vails  come  to 
a  small  matter,  it  is  true,  in  comparison  with 
the  wages  of  the  upper  servants  of  justice : 
but  in  France  they  would  be  something :  and 
even  in  England,  some  of  the  town  ones  live 


*  The  number  of  the  district.«ourts. 
-f  The  number  of  the  departoaent-oourts. 
±  Number  of  the  superior-oouns. 
A  In  the  supreme  court  of  revision. 
§  In  the  high  national  court 


by  them.  But  the  real  pay  is  yet  1 
The  country  justices  are  all  gentlemen:  thev 
mess,  like  the  member  of  parliament's,  is 
alt  sweet  without  bitter,  all  power  wi^MMit 
obligation.  What  they  vouchsafe  to  do,  fiw 
country  is  to  think  itself  obliged  to  them  for: 
they  do  just  as  much  as  they  like,  and  as 
they  like  it,  and  when  they  Uke  it.  They 
serve  in  the  country  when  the  hounds  are  not 
out,  as  in  parliament  when  there  is  no  opera. 
They  do  a  world  of  pleasant  business  too, 
besides  the  drudgery  of  justice :  they  tax  the 
country,  make  the  roads  good  to  their  houses^ 
and  build  fine  buildings.  But  the  ooounit- 
tee*s  justices  are  men  of  a  different  stamp: 
they  are  to  be  servants  of  idl  work ;  I  hope^ 
at  least,  and  suppose  so ;  I  am  sure  mine  are. 
They  are  to  do  their  duty,  whenever  it  is 
their  duty,  and  because  it  is  their  duty;  not 
for  amusement  only,  as  Lord  somebody  naed 
to  make  breeches. 

For  what  purposes  may  money  be  wanting, 
or  supposed  to  be  wanting,  to  a  man  in  pub- 
lic service  ?  For  inducement,  for  eduaium, 
for  subsistence,  for  equipment,  for  dtgrnity,  for 
Si  preservative  against  eorrupiion,  for  a  pledge 
of  responsibility,  for  a  fund  of  indeaut^teatiom^ 
and  for  a  source  of  alaaiiy :  for  different 
services  different  articles  of  the  above  list, 
according  to  the  nature  of  the  service.  ASL 
men  in  whom  service  is  voluntary,  must  have 
inducement  to  undertake  it.  The  seaman  and 
the  engineer  may  require  education^  ilie  eom- 
mon  soldier  must  have  sv&stslniee,  all  must 
be  equipped  for  service ;  the  king,  the  judge, 
and  the  head  officer  in  a  town  or  section  of 
country,  require,  or  at  least  are  soppoaed  to 
require,  the  symbols  of  dignitif :  every  man 
who  has  the  money  or  the  &te  of  other*  at 
his  disposal  requires  something  of  his  own  to 
preserve  him  against  corruption^  or,  in  the 
event  of  his  sinkmg  under  the  teraptation, 
to  serve  as  a  fund  for  repairing  damage,  or 
for  paying  the  debt  of  punishment :  every  man, 
before  he  can  be  said  to  have  received  a  re- 
ward,  must  have  received  an  eqmmient  or 
indemnification  for  any  necessary  expemeee  he 
may  have  been  put  to  by  reason  of  tke  ser- 
vice :  every  man  to  whom  the  enjoyment  or 
expectation  of  the  distinction  naturally  re- 
sulting from  the  honour  of  the  service  woold 
not  afford  an  adequate  fund  of  spirits  and 
alacrity,  must  have  a  bait  of  the  lacradve 
kind  held  out  to  him,  to  make  up  fior  the 
deficiency.  But  fiincy  not,  when  yon  are  set- 
ting up  daims  for  public  money,  that  you  are 
to  make  a  bill  out,  and  charge  a  separate  sma 
in  every  case  for  every  item  in  this  eatalogne. 
Education  the  judge  must  have  had  already: 
equipment  is  included  in  the  provisioB  made 
for  dignity:  whatever  sum  is  sufficient  fior 
the  most  expensive  of  the  two  objects,  added 
to  that  of  subsistence,  will  fulfil,  at  tlie  same 
time,  and  that  to  the  extent  required,  the 
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farther  purposes  of  tipre§trvaiive  against  cor- 
fnption  or  other  misbehaviour,  and  a  fund  for 
reparation  and  fvnitihmeiU,  should  any  un- 
toward accident  demonstrate  the  insufficiency 
of  the  allowance  in  the  capacity  of  a  preaer- 
votive :  inducement  and  alacrity  will  be  found 
him  by  the  office,  on  whatever  terms  he  thinks 
proper  to  put  up  for  it:  for  who  ever  solicits 
for  that,  of  which  the  acquisition  promises 
him  no  pleasure  ? 

Three  circumstances  comprise  the  outward 
elements  of  (ii^/yina  judge :  — Hahit,  means 
of  conveyance,  and  tUtendanee.  Habit  is  the 
only  article  of  which  the  use  is  confined  solely 
to  this  object.  Conveyance  and  attendance 
come  under  the  head  of  necessary  equipment. 
The  means  of  conveyance  are  necessary  to 
the  discharge  of  that  part  of  the  duty  which 
concerns  the  out>door  business :  attendance 
is  necessary,  especially  on  such  occasions,  to 
give  immediate  execution  to  such  orders  as 
require  it,  and  to  insure  him  against  the  ac- 
cident of  sudden  violence.  TVluitever  mili- 
tary force  there  is  in  the  country,  standing 
or  occasional,  can  have  no  fitter  employment, 
dunng  peace,  than  contributing  in  tins  way 
by  rotation  to  the  maintenance  of  justice.  It 
helps  likewise  to  form  an  audience,  and  to 
fill  up  the  measure  of  publicity.  The  deco- 
rations of  the  carriage,  and  of  the  accoutre- 
inents  of  the  attendants,  ought  to  be  symbo- 
lical: in  the  expense  of  these  decorations, 
added  to  that  of  the  habit,  consists  all  that 
is  necessary  or  proper  on  the  score  of  dignity. 
Whatever  is  thus  necessary,  is  as  necessary 
to  one  judge  as  to  another :  it  ought  there- 
fore to  be  determined  by  law,  and  to  be  alike 
for  every  one.  He  ought  not  to  be  left  at 
liberty  to  apply  it  to  other  purposes.  One 
man  might  eat  it ;  another,  drink  it ;  a  third, 
spend  it  upon  women.  No  man  ought  to  fiiU 
short  of  the  measure  allowed :  no  man  ought 
to  exceed  it.  Ostentatious  expense  is  no  fit 
subject  for  emulation  in  a  judge. 

The  dignity  of  a  judge  is  not  in  his  kit- 
chen, nor  in  his  cellar.  Hospitality,  whatever 
it  may  be  in  another  man,  is  no  virtue  in  such 
a  magistrate.  It  is  much  nearer  of  kin  to 
vice.  It  consumes  time :  it  consumes  money 
and  begets  wants:  it  begets  connexions,  and 
leads  to  partiality. 

The  use  of  dignity  is,  by  impressing  respect, 
to  ensure  obedience.  On  whom  is  this  im- 
pression to  be  made  ?  Upon  the  body  of  the 
people.  What  follows?  That  such  exhibi- 
tions,  and  such  alone,  can  contribute  to  this 
end,  as  are  in  a  way  to  strike  the  senses  of 
the  multitude.  The  manner  in  which  the 
magistrate  lives  within  the  precincts  of  his 
private  dwelling-house,  within  the  circle  of 
his  fiunily,  b  nothing  to  the  purpose:  the 
people  enter  not  into  his  house:  tiie  people 
mix  not  with  his  fiunily. 

The  principle  of  the  patriotic  auction  in- 


cludes the  policy  of  peconiary  qualifications 
In  such  an  office,  a  qualification  of  this  sort, 
on  the  part  of  the  officer  himself,  is  at  least 
desirable:  either  on  his  part,  or  on  that  of  a 
bondsman,  it  is  absolutely  indispensable :  in 
some  degree,  in  the  character  oi  a  preserva- 
tive against  corruption,  but  more  particiUarly 
in  that  of  a  pledge  of  responsibility. 

In  the  judicial  office,  an  endowment  of  this 
sort  is  as  necessary  as  in  that  of  a  member  of 
a  numerous  legislative  assembly  it  is  useless, 
and  the  exaction  of  it  impolitic  and  unjust. 
Individuals  come  singly  under  the  power  of 
the  judge:  under  that  of  the  l^slator  they 
seldom  come  but  in  large  groups  and  mixed 
multitudes:  he  can  neither  hurt  nor  serve  an 
individual  whom  he  knows,  without  meting 
out  the  same  measure  to  thousands  or  ndk* 
lions  whom  he  does  not  know.  The  judge 
sees  the  fiite  of  individuals  lodged,  according 
to  every  plan  frequently,  and  according  to 
mine  constantly,  in  his  single  hand.  The 
will  of  the  legislature  is  nothuig  of  itself  nor, 
how  ill  soever  applied,  can  it  have  any  effect, 
unless  a  multitude  of  other  wills,  sufficient 
to  form  a  majority,  take  the  same  direction. 
In  a  legislature  you  want  the  rarest  talenls, 
and  as  much  of  them  as  you  can  get :  the 
precarious  security  for  probity,  which  is  the 
utmost  that  any  pecuniary  qualification  can 
give,  is  as  nothing  in  comparison  of  ever  so 
small  a  portion  of  ability  not  otherwise  attain<k 
able.  On  the  part  of  a  judge,  probity  is  in- 
dispensable, and  ordinary  alnlity  may  suffice. 
An  office  like  the  judicial  ought  ^erefore 
never  to  be  found  in  any  hands  where  it  has 
not  a  pecuniary  qualification  for  company.  — 
True:  but  whether  it  finds  or  brings  one, 
makes  no  sort  of  difference,  except  as  to  tha 
expense.  The  policy  of  qualifications,  upon 
the  ordinary  plan,  is  linked  with  injustice :  it 
establishes  a  monopoly,  and  that  of  the  worst 
sort;  a  monopoly  in  favour  of  those  who  pos- 
sess the  greatest  share  of  the  advantages  of 
society  already,  to  the  prejudice  of  those  who 
possess  the  least.  Necessity,  and  that  alone, 
can  there  be  the  excuse.  Give  a  salary :  if  it 
be  sufficient  for  the  purpose  of  a  qualification^ 
the  necessity  of  one  constituted  by  private 
income  vanishes,  and  the  monopoly  remains 
without  excuse.  The  patriotic  auction,  while 
it  provides  for  the  necessity,  steers  dear  dT 
the  injustice.  Giving  a  qualification,  but  only 
in  proportion  as  it  fiiils  of  finding  one,  it 
neither  leaves  the  service  unprovided  with 
this  security,  nor  excludes  merit  for  the  want 
of  it. 

As  to  the  man  of  small  fortune,  if  it  lays 
him,  or  rather  leaves  him,  under  a  disadvan-r 
tage  in  one  point  of  view,  it  gives  him  an 
advantage  in  another.  The  disadvantage  is, 
that  he  cannot  give  himself  quite  so  good  a 
chance  of  getting  the  office  as  the  ridi  man 
may  do:  the  advantage  is,  that  if  he  prevails 
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•gunft  his  rich  uttagonirt,  his  triumph  b  the 
more  honourable.  No  other  pUm  affords  so 
iUiutrioDs  an  endenoe  of  extraordinary  merit : 
none  so  exact  a  measure.  In  ihe  common 
way,  all  you  cm  get  is,  a  man  who  was  pre- 
ferred by  such  or  such  a  majority  to  audi 
another  man:  here  you  have  a  man  who  has 
been  preferred  to  such  an  one  who  bid  twice 
as  much,  to  such  another  who  bid  thrice  as 
nittch,  as  he  could  do.* 

§  7.  Bank, 

Rank  is  the  exterior  sign  of  power.  Re- 
spect* is  the  natural  appendage  of  rank.  Re* 
spect  is  necessary  to  power.  A  judge  must 
have  power  over  all  those  over  whom  he  is 
judge :  he  ought  therefore  to  have  rank  ac- 
cordingly. To  what  end  should  any  one  pos- 
sess a  rank,  and  thence  a  measure  of  respect, 
superior  to  that  of  the  judge,  whose  orders 
he  is  destined  to  obey?  j^m  an  inconsis- 
tency of  this  kind  no  good  could  possibly 
come  to  pass:  the  natural  effect  of  it,  so  fiu: 
as  it  had  any,  would  be  to  weaken  the  autho- 
rity of  the  laws,  and  invite  to  disobedience 
the  citizen  thus  preposterously  elevated. 

There  can  be  no  reason  for  giving  prece- 
dence over  the  judge  of  a  territory  to  the 
members  of  the  administrative  body  of  that 
territory.  They  must  be  subject  to  him, 
or  else  he  is  not  their  judge.  They,  it  is 
true,  may  have  laws  to  enact,  or  (to  avoid 
verbal  disputes)  orders  to  give,  to  which  he 
may  have  to  eniforce  obedience.  But  in  pass- 
ing those  hiws,  in  issuing  those  orders,  it  is 
not  their  own  authority  that  they  exercise, 
but  that  of  the  National  Assembly,  by  whom 
their  acts  will  always  be  annullable  at  ple»> 
sure. 

Were  the  faculty  of  making  laws  otherwise 
than  in  chief  a  ground  for  giving  precedence 
over  the  judge  to  the  members  of  the  repre- 
sentative body,  it  would  be  equally  a  ground 
for  putting  him  below  every  the  meanest 
citiflen.  For  in  enforcing  obedience  to  con- 
tracts, what  is  it  that  a  judge  does,  but  exe- 
cute a  law  framed  by  the  contracting  parties, 
though  assented  to  beforehand  by  tiie  legis- 
lature? 

True  it  is,  there  is  no  physical  inconsis- 
tency in  a  man's  being  superior  to  another  in 
some  respects,  and  inferior  in  others:  supe- 
rior one  moment,  and  inferior  the  next.  At 
Rome,  the  two  consuls  used  to  command  by 
turns ;  and  every  man,  were  there  any  use 
in  it»  might  have  his  day.  But  where  in  this 
case  is  the  use  ? 

The  members  of  an  administrative  body. 


*  It  is  obvious^  diat  if  the  principle  of  the 
patriotic  auction  is  applicable  to  any  one  brandi 
of  the  pditical  estaKBahment,  so  may  it  be  to  any 
other :  but  in  different  cases  the  appHcatkm  made 
of  it  will  requite  different  modifications.  I  may 
haveoocasioa  to  punue  it  foither  ebewhere. 


it  has  been  said,  may  be  of  use  in  qnfieting  a 
tumult:  the  higher  the  rank  they  posaeas, 
and  thence  the  greater  the  measute  of  re- 
speet,  the  better  fitted  they  will  be  fior  len- 
dering  that  important  service.  DooMcas: 
and  rank  and  respect  they  oug^  doabtiess 
therefore  to  hare.  But  is  this  a  reaaon  why 
they  ought  to  possess  more  of  those  I 
than  the  judge?  To  kirn  they  are  i 
at  all  times:  to  them  only  by  accident.  It  ■ 
on  the  respect  paid  to  Am  tluit  their  own  ads 
■  forth 


their  execution  in  the  fint 
instance.  Whatever  respect  he  poaaciWBa, 
enures  to  <Aeir  use.  A  superiority  in  rank  oa 
their  part,  withregard  to  him,  could  only  tend 
to  weaken  their  authority  as  weU  as  hia. 

The  rank  of  a  judge-depute  must  not  last 
longer  than  he  continues  m  hia  station :  if  it 
did,  the  station  would  be  made  a  ladder  to 
useless  and  undeserved  pre-eminence,  and 
judges  would  give  deputations  aa  kingiB  give 
titles  and  ribbands. 

§  8.  AUendmee. 

Turn  to  political  writers,  gooenumaUg,  you 
will  find,  were  instUutedfar  the  bem^  ff 
the  aovemed.  By  were,  without  muc^  ao- 
verting  to  tiie  distinction,  they  perhaps  men 
ought  to  be.  He  who  should  mean  otiierwise, 
must  have  dreamt  of  history  rather  than  read 
it.  Put  governed/  then,  if  you  say  ougki  to  be  t 
but  if  you  are  awake,  put  governors  after 
were.  It  is  in  France  aloiie,  and  now  for  the 
first  time,  that  the  latter  proposition  ceaaei 
to  be  -true.  Out  of  that  state  in  which  go- 
vernment continues  to  be  carried  on  upen 
the  principle  which  give  it  birth»  Vnnot  n 
emerging  with  rapid  pace — Britam  ia  not  so 
much  as  thinking  to  emeige.  Laity 
made  for  clergy: — suitors  fiv 
constituents  for  representatives:- 
for  those  who  lord  it  over  the  mother  coun- 
try:— ^beasts  were  created  for  the  uae  of  ana. 
Bear  these  maxims  in  mind,  and  yon  any 
account  with  unerring  confidoioe  for  whetevei 
you  see  at  this  moment  on  British  ground  in 
the  church,  tiie  law,  the  House  of  Commons, 
or  the  stable. 

If  parturition  could  have  been  bid  to  wait, 
or  an  hemorrhage  to  stop  flowing,  from  Tn- 
nity  term  to  Michaelmas,  surgeons  aa  well  m 
lawyers  might  have  had  their  long  vnoafin. 
Unfortunately,  the  surgeon  cannot  any  to  the 
wounded  traveller,  *«  lie  bleeding  there  till 
my  amusement  is  at  an  end,  and  laxnry  hm 
given  place  to  avarice."  Low  of  life  to  the 
patient  would  be  leas  of  fee  to  the  anigeon, 
and  surgeons  are  at  the  call  of  patienta  aJl  davs 
in  the  year,  and  all  hours  of  the  day*  Had 
laws  been  planned  by  suitors  withoot  Inwycfs* 
law  would  no  more  have  sacrificed  theentor 
to  the  lawyer,  than  nature  has  eacrifieed  the 
patient  to  the  surgeon.  We  have  been  biddoi 
to  believe,  that  harvest  was  the  aue  why 
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there  is  no  justice  in  aatumn :  as  if  the  time 
when  the  implements  of  hushandry  are  most 
wanted,  were  the  time  when  the  owner  could 
best  bear  to  be  despoiled  of  them. 

We  have  had  in  England  perpetual  dubs 
of  goodfelhws :  that  so  good  a  thing  as  good- 
fellowsmp  might  ne^er  cease.  We  have  had 
perpetual  clul»  of  prayen  :*  that  omniscience 

'  ht  not  for  a  moment  be  kept  in  want  of 
Is  it  pardonable  to  have  ima- 
gined, in  the  way  of  vision,  the  equivalent  of 
a  perpetual  dub  of  judges?  Something  not 
absolutelv  unlike  it  is  said  to  exist  in  the 
metropolu,  under  the  name  of  the  Rotation- 
office.  But  these  are  magistrates,  who,  in 
contradistinction  to  those  who  get  more  by 
the  trade,  are  styled  trading  juUiees  :  and  a 
thief  will  not  always  wait,  as  honest  men  may 
be  made  to  do. 

It  is  a  bitter  office  thus  perpetually  to  be 
upbraiding  trustees  with  being  trust-breakers. 
Englishmen  with  being  Englishmen,  and  man- 
kind with  being  men :  it  is  worse  than  a 
thankless — when  \nll  it  cease  to  be  a  fruit- 
less one  ?  t 

What  non-residence  is  in  the  church,  non- 
attendance  is  in  the  Aowse.  Those  who  wish 
to  keep  the  one  or  the  other  on  their  present 
footing,  win  speak,  or  write,  or  preach  against 
the  grievance,  commend  the  wholesome  laws 
whidi  the  wisdom  of  ages  has  provided  against 
it,  and  lament  that  virtue  cannot  be  found  to 
execute  them.  Those,  should  such  perad- 
venture  arise  in  any  future  age,  who  enter- 
tain a  real  wish  that  the  abuse  should  cease, 

*  A  Mr.  Nidiolas  Farter  stands  recorded,  in 
theOentlcman's  Magasine  and  elsewhere  as  the 
pious  founder  of  a  dub  of  this  sort  upon  tne  pure 
prindple  of  protestantism,  and  without  any  po- 
pish viewSb  Providence  has  not  been  so  cnroul 
of  this  as  of  less  laborious  colleges. 

"t>  It  would  take  a  vdume  to  give  a  catalo^e 
of  all  the  modes  in  which  the  denial  of  justice 
has  been  worked  up  by  this  cause  in  England  to 
the  pitch  at  whidi  it  standi  Nothing  could  be 
better  imagined  for  this  purpose,  than  the  want 
of  local  judicatures,  combined  with  enormous 
taxes,  and  the  artificial  neoessi^  cf  enormou* 
feei.  Small  portions  of  time  will  serve  for  cd- 
..ectfaig  as  much  money  as  the  people  can  affotd 
to  give,  in  sudi  large  masses  in  which  akme  the 
profession  will  stoop  to  take  it 

The  Wdsh  judges,  right  in  number,  have  from 
£M0  to  £sm  a-year  sakuy,  berides  fees  to  an 
amount  unknown,  for  twice  two  months  service^ 
staving  about  a  week  in  a  place,  and  pitying, 
wiui  generous  eoncern,  the  lawless  barbarism 
of  those  distant  provinces  Mr.  Burke,  looking 
over  the  establishment,  and  sedng  these  men 
sitting  idle  for  eiffht  months  out  of  the  twdve, 
seems  to  have  tSken  them  for  thieves,  and  to 
have  ooncdved  an  honest  wish  for  riddiuff  the 
conntty  of  the  greater  part  of  them  (Speedi  on 
the  Economy  Bill:)  but  there  would  be  work 
enough  for  them  all,  if  they  were  but  made  to 
do  it,  and  the  entrance  into  the  courts  were  not 
barred  by  oppresrive  taxes,  and  a  still  more  op» 
pressive  system  of  proceduxe. 


wiU  vote  for  this  sure  and  simple  method  of 
rendering  it  impossible.^  It  has  all  the  effect 
of  a  fine  for  non-attendance,  without  the 
apparent  hardship,  or  the  parade  and  trouble 
and  expense,  and  odium,  and  uncertainty  of 
prosecutioB.  This  most  rimple  of  regulations 
would  of  itself  be  suffident  to  regenera^ 
the  house.  Two  dasses  only  would  remain : 
those  who  understood  the  business,  and  those 
who  wished  to  understand  it.  No  horse-racer, 
cock -fighter,  hasard- player,  fox -hunter,  no 
empty  lordling,  no  law-harpy  in  full  feather, 
no  lounger  or  man  of  gallantry,  would  find  it 
worth  Ins  while  to  rit  there ;  no  merchant  or 
banker  would  find  it  good  husbandry  t4>  pay 
so  much  of  his  time  to  save  the  expense  of 
correspondence. 

The  difference  in  point  of  strictness  be- 
tween the  obligation  of  attendance  on  the 
part  of  the  judge  of  an  immediate  court,  and 
that  on  the  part  of  the  judge  of  iqipeal,  will 
render  the  latter  station  a  retreat  from  the 
laborious  functions  of  the  former,  and  a  suit- 
able reward  for  the  due  discharge  of  them. 

What  makes  the  jurisdiction  of  appeal  na- 
turally so  much  less  burthensome  than  the 
other,  is  not  so  much  any  positive  difference 
that  may  be  thought  proper  to  be  made  in 
the  number  of  the  vacation  days,  as  the  na* 
turd  exemption  from  out-door  business,  and 
from  sudd^  calls.  As  nothing  can  come  be- 
fore them  that  cannot  wait,  and  that  has  not 
already  waited,  they  may  have  fixed  days  and 
hours  for  business ;  and  as  ofien  as  the  paper 
is  exhausted  of  business,  they  wiU  be  at  li- 
berty till  it  recdves  a  recruit. 

§  9.  Electioneering  forbidden. 

The  reason  for  suspending  in  judges  the 
privilege  of  active  dtizens,  is  obvious  enough : 
it  is  to  guard  their  probity,  and  reputation 
for  probity,  from  a  most  fertile  source  of  du- 
ger.  Mention  not  ditgrace :  nothing  can  be 
a  disgrace  that  is  not  meant  to  be  so :  an  in- 
capacitation, the  result  of  power  and  dignity, 
carries  more  of  honour  vrith  it  than  disgrace : 
it  is  the  ostradsm  of  the  Athenians,  without 
any  of  the  hardship  or  the  imqulty. 

In  England,  the  twdve  superior  judges  are 
indebted  in  no  small  degree  for  their  unsul- 
lied reputation  to  the  impHdt  obedience  they 
have  the  good  sense  to  pay  to  this  precept  of 
Pythagoras ;  as  the  breach  of  it  is  one  of  the 
most  fertile  sources  of  complaint  against  the 
country  magistrates,  who,  being. gentlemen 
at  large,  accept  of  a  part  of  the  rights  of  their 
feUow-dtizens  to  dispose  of,  as  gentlemen 
accept  of  seats  in  the  House  of  Commons,  to 
fill  up  a  vacant  hour  now  and  then,  or  serve 
afnend. 


f  Daily  payment  nowhere  but  on  the  snot;  or, 
where  there  is  no  salary,  dafly  return  oi  a  pro- 
portionable part  of  a  depodt  exacted  for  that 
purpose.   8eep.B56.  ' 
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§  10.  PiwalUies  forbidden. 

Two  reaBons,  either  of  them  condosive, 
forbid  the  joining  any  other  office  to  that  <tf 
judge;  or  any  one  jadidal  office  to  another: 

1.  Want  qf  time.  The  aljurstioo  of  all 
other  public  business,  is  the  necessary  conse- 
quence of  the  inviolable  obligation  to  atten- 
dance. Occupied  or  no  in  the  actual  sernce 
of  justice,  the  judge  ought  to  be  every  mo- 
ment in  readiness  to  obey  her  call.  If  he 
has  anything  else  to  do  but  sit  in  judgment, 
suitors  must  inevitably  be  exposed  to  wait 
for  justice.  If  judges  in  general  have  any 
considerable  part  of  their  tame  to  spare  for 
other  business,  it  is  a  sign  that  the  judicial 
territories  are  too  small,  that  they  are  more 
numerous  than  they  need  be,  and  the  whole 
establiriunent  more  expensive. 

2.  Danger  to  probity,  and  reputation  of 
probity,  AH  offices  are  sources  oi  connexion : 
connexions  are  sources  of  partiality ;  gene- 
rally of  actual  partiality,  always  of  suspicion 
of  partiality,  which  is  to  reputation  of  probity 
what  actuid  partiality  is  to  probity  itself. 

To  these  may  be  added : 

3.  Injustice  and  impolicy  of  monopoly.  The 
supremacy  of  eeeurtty  reouuning  inviolate, 
equality  oug^t  here,  as  elsewhere,  to  be  the 
ruling  principle.  Pluralities,  accumulating 
in  few  hands  the  objects  of  general  desire, 
deprive  so  many  individuals  of  a  portion  of 
enjoyment,  and  the  public  of  so  many  lots  of 
reward  applicable  to  the  encouragement  of 
public  merit.  Three  such  prizes,  thrown  into 
the  lap  of  one  unjustly-fiivoured  individual, 
do  not  produce  three  times  the  enjoyment 
that  one  of  them  would  have  produced,  nor, 
consequently,  a  sum  of  enjoyment  equal  to 
what  they  would  have  produced  if  distri- 
buted among  three. 

Above  all  things,  a  judge  chosen  by  the 
people  ought  not  to  be  at  liberty  to  accept 
an  office  from  any  other  hands,  and  least  of 
all  from  those  of  the  crown,  bi  such  a  case, 
an  office  is  a  bribe.* 

It  is  not  under  the  patronage  of  the  people 
that  pluralities  are  either  so  dangerous,  or  so 
likely  to  be  abundant,  though  law  were  not 
in  the  way.  Despotism,  monarchial  or  aris- 
tocratical,  and  its  attendant,  &vouritism,  are 
the  natural  parents  of  this  and  kindred  abuses. 
Create  a  people  for  the  use  of  their  trustees. 


*  SuideT'Adawluty  could  one  but  find  the 
English  of  it,  might  save  a  page  But  where  ? 
—It  is  not  in  Jcrfmson  or  in  Jacob.  In  Hebrew 
some  have  rendered  it  Aceldama,  And  is  the 
House  of  Commons,  too.  to  be  an  Aceldama? 

Two  advocates  fonned  part  of  the  household 
of  an  earl  of  Northumberiand  in  the  sixteenth 
century.  Why  not?  Compared  with  indiscrimi- 
nate prostitutioa,  oonoubinage  is  chastity.  To  a 
link-boy  or  a  street  shoe-blacky  a  livery  is  a  coat 
of  hoDoor.  What  should  we  say,  were  we  to  see 
the  livery  of  a  duke  upon  the  back  of  a  judgr? 


pluralities  and  sinecures  and  non-residence 
are  natural  and  justifiable.  Appoint  trustees 
for  the  service  of  the  people,  thie  BUig^iah  and 
the  Frendi  for  plurality,  and  sinecmre  and  mom- 
reeidence  is  fraud  and  monopo^,  and  brmtk 
qf  trust  and  peculation. 

In  some  instances,  if  I  mis-reoolleet  ao^ 
the  National  Assembly  seems  to  have  beca 
betrayed  into  a  disposition  to  tolerate  plnnp> 
lities,  even  where  one  of  the  offices  is  tJiat  of 
judge.  When  two  offices  are  allowed  to  be 
holden  together,  one  of  whidi  is  sufficient  to 
fill  up  a  man's  time,  the  law  should  ezplaa 
itself,  and  declare  which  of  the  two  duties  it 
means  to  have  neglected. 

'*  Would  you  then  exclude  all  judges  firoia 
all  prospect  of  a  seat  in  the  sovereign  legisla- 
ture?" No,  certainly.  For  legislation  there 
cannot  be  a  better  probation,  nor  a  better 
nnrsery,  than  judicature.  In  legislationt  tnn- 
scendent  genius  is  too  important  and  too  ran 
to  permit  the  excluding  the  smallest  cbaooe 
for  it.  But  the  principle  of  deputation  afifofds 
an  obvious  compromise.  Let  the  office  and 
salary  of  a  judge,  thus  distinguished,  be  pre- 
served to  lum,  so  long  as  he  continues  in  the 
exercise  of  the  superior  function,  under  the 
condition  of  providing  a  deputy  extraordiiiary 
to  supply  his  place. 

In  England,  this  and  a  thousand  other  dif- 
ficulties are  got  rid  of  by  a  verv  simple  prin- 
ciple. Power  without  obligation  being  the 
condition  of  parliamentary  service,  a  seat  in 
parliament  is  no  burden  in  any  shape,  nor 
creates  any  demand  upon  a  man  for  bu  time. 
A  judge  may  be  a  member  of  parliament  (or 
the  same  reason  that  a  horse  miglit  be  so. 
Accordingly,  the  chancellor's  subormnate,  tfae 
master  of  the  rolls,  the  eight  Welsh  jo4gea» 
and  the  masters  in  chancery,  may  all  of  them 
have,  and  commonly  have  many  c^them,  seats 
in  the  House  of  Commons.  In  BngKsh  law, 
if  you  have  an  exception  to  a  bad  rule,  it  is 
not  for  any  good  reason,  but  for  a  reason  m 
irrational  as  the  rule.  The  twelve  judges  ate 
shut  out  of  the  House  of  Commons :  — Why  ? 
because  a  man  cannot  serve  in  two  places  at 
a  time?  No:  but  because  they  are  waated  to 
sit  cooling  their  heels,  without  opening  thdr 
mouths,  in  the  House  of  Lords.  Hie  same 
reason  should  shut  out  the  masters  in  chaa- 
oeiy :  but  Chaos  has  granted  them  a  dispea- 
sation.  The  same  reaaon  should  shut  o«t  the 
king's  men  among  the  mercenary  lawjFcrs: 
but  they  are  wanted  in  the  House  of  Com- 
mons as  counsel  for  the  minister :  to  be  judges 
and  parties;  to  sit  in  judgment  as  menalMTi» 
over  their  own  conduct  as  king's  lawyers;  to 
prevent  the  amendment  of  the  law;  and  to 
sell  their  constituents,  whom  they  pay,  to  the 
crown,  by  whom  they  ate  paid. 

Exceptions  were  taken  when  a  horse  was 
consul;  there  could  be  ncme  sgainst  his  be- 
ing a  lord.     It  as  beyond  comparison  better 
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that  a  horse  should  hare  a  voioe  in  that  hoase, 
than  that  a  judge  should.  A  horse-lord,  pre- 
sent or  ahsent,  would  he  as  capahle  of  doing 
duty  in  the  house  as  another  lord,  when  at- 
tending at  the  opera  or  the  gaming-tahle,  or 
nuking  the  grand  tour.  A  horse-tord,  under 
the  switch  of  the  king's  riding-mester,  would 
be  88  capahle  of  giving  a  proxy,  aa  another 
lord  under  the  wand  of  the  king's  chamber- 
Iain.  Neighing  in  that  house  would  not  make 
a  horse  the  worse  for  riding;  hut  sitting  and 
voting  there  makes  a  judge  very  much  the 
worse  for  judging.  If  a  horse  contracted 
partialities,  he  would  not  trot  the  worse  for 
it:  when  a  judge  exposes  himself  to  similar 
suspicions,  he  judges  very  much  the  worse, 
or  is  thought  to  do  so,  which  comes  exactly 
to  the  same  thing.  Custom,  which  sanctifiea 
all  absurdities,  custom  alone  could  reconcile 
men  to  the  sight  of  a  man  holding  at  the  same 
time  a  place  in  the  court  appealed  from,  and 
another  in  the  court  appealed  to;  judging  un- 
der one  name  what  he  has  been  doing  under 
another.  The  plea  is,  that  he  may  be  there 
to  defend  his  decrees:  as  if  a  man  could  not 
be  heard  as  a  defendant,  without  voting  as  a 
judge.  Who  is  there  that  does  not  remember 
when  the  nation  was  kept  for  years  in  a  fer- 
ment, justice  become  odious,  good  judicature 
traduced,  and  had  judicature  painted  worse, 
because  a  great  man,  who  had  one  foot  on 
the  bench,  had  another  in  the  house,  and  was 
delivering,  sometimes  in  the  one  place,  some- 
times'in  another,  doctrines  supposed  to  have 
been  learnt  in  the  king's  bedchamber?  By 
degrees  it  is  settled  into  a  rule,  that  not 
only  the  chancellor  shall  have  a  peerage,  but 
that  Uie  same  feather  shall  be  stuck  into  the 
caps  of  the  two  chiefs  in  the  courts  of  King's 
Bench  and  Common  Pleas.  Ere  long  it  vnll 
get  down  to  the  Exchequer,  that  Westmin- 
ster-hall  may  not  contain  a  single  bench  un- 
defiled  by  politics.  When  you  have  put  your 
judge  into  the  house,  the  greatest  eulogium 
you  can  bestow  upon  him  is,  that  he  might 
aa  well  be  anywhere  else,  for  anything  that 
he  does  there.  You  plunge  him  head  over 
ears  into  temptation,  and  your  hope  is,  that 
be  will  not  be  soiled  by  it.  If  this  be  wis- 
dom, put  your  daughter  to  board  in  Drury- 
Lane  to  teach  her  chastity.  Why,  then,  this 
tneongruity?  Because,  such  is  the  presump- 
tion of  the  trader  in  mercenary  justice,  such 
the  ascendant  of  talents,  strengthened  by 
wayward  industry,  over  faculties  debUitated 
by  hereditary  idleness,  and  such  the  dominion 
which  lawyer-craft  has  planted  in  the  igno- 
rance and  prejudices  of  public  men,  that  the 
highest  seat  in  judicature  is  too  low  for  him : 
nor  will  he  stoop  to  sit  in  it,  unless  bribed 
by  a  second  and  still  higher  station,  which 
can  have  no  other  effect  than  that  of  unfitting 
hiffl  for  the  first. 
The  Hales,  the  HoKs,  and  the  Raymonds, 


received  no  such  extraordinary  rewards  be- 
forehand for  ordinary  service  that  was  to  fol- 
low. But  is  not  possible  service  as  good  a 
title  to  the  first  honours,  aa  actual  wealth 
without  pretenee  of  service  ?  Is  partial  abuse 
worth  mentioning,  in  a  distinction  which  has 
abuse  for  its  sole  sabstanoe  and  primeval  es> 


But  it  is  to  the  Chancery-bendi  yon  must 
look,  if  you  would  behold  a  monster,  in  com- 
parison of  which  the  chimera  of  the  poets  was 
an  ordinary  beast,  their  triple-bodied  Geryon 
an  (Mrdinary  man:.— 

1.  A  single  ju^lfe,  cootroulingin  civil  mat- 
ters the  several  jurisdictions  of  the  twelve 
great  judges. 

2.  A  necessary  member  of  the  cabinet,  the 
chief  and  most  constant  adviser  of  the  king 
in  all  matters  of  law. 

8.  The  perpetual  president  of  the  highest 
of  the  two  houses  <^  legislature. 

4.  The  absolute  proprietor  of  a  prodigious 
mass  of  ecclesiastical  patronage. 

5.  The  competitor  of  the  minister  for  al- 
most the  whole  patronage  of  the  law. 

A.  The  keeper  of  the  great  seal;  a  tran- 
scendent, multifivious,  and  indefinable  oflBce. 

7.  The  possessor  of  a  multitude  of  hete- 
rogeneous scraps  of  power,  too  various  to  be 
enumerated. 

All  these  discordant  bodies  you  see  in- 
closed in  one  robe,^  that  every  one  may  cor- 
rupt another,  if  it  be  possible,  and  that  the 
due  dischaige  of  the  functions  of  any  one  of 
them  may  be  impossible.  Such  is  the  carer 
and  providence  of  chaos. 

§11.  Oath  of  Office. 

Promissory  oaths,  if  properly  applied,  are 
capable  of  being  made  a  very  useful  supple- 
ment to  penid  laws.  The  oath  of  oflBce  in 
the  text,  will,  I  hope,  be  found  an  example^ 
of  such  an  application.  But  so  delicate  and 
sacred  an  instrument  of  government  ought  to 
be  guarded  fit>mprofimation,  and  husbanded 
with  the  utmost  care.  To  this  purpose,  the 
following  rules  seem  proper  to  be  observed : — : 

I.  It  should  not  be  employed  where  the 
ordinary  provisions  of  the  law,  with  its  at- 
tendant sanctions,  would  answer  the  purpose 
of  themselves :  which  is  the  case  wherever 
the  offence  they  create  is  such  as  admits  of 
specific  evidence  sufficient  for  legal  convic- 
tion, and  not  more  than  ordinarUy  difficult 
to  obtain.  For  in  such  cases  an  oath  is  need" 


*  The  statute-book  of  the  principal  of  the 
two  arch-seminaries  of  virtue,  knowledge,  and 
religion  in  England,  is,  from  bqdnning  to  end* 
one  continued  violadon  of  this  niuei  It  is  stuck 
full  of  penalties,  from  twenty-shilling  down  to 
sixpenny,  fourpenny,  and  twopenny  ones ;  and 
lest  the  paradise  it  creates  should  in  one  luckless 
hour  be  W  by  a  single  instance  of  disobedience. 
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2.  It  should  not  be  employed  in  aanciionijig 
ordiiMnces  of  a  light  and  unimportant  nature. 
For  in  such  oases  it  is  nseleiu:*  and  more 
barm  is  done  by  the  discredit  thrown  on  the 
sanction,  than  good  by  the  strength  given  to 
thekw. 

8.  It  should  not  be  employed  in  sanction- 
ing ordinances  which  must  unavoidably  be 
Infringed.  For  in  such  cases  it  is  to  a  certain 
degree  necessarily  in^ffkadoua:  and  its  in- 
efficiency exposes  it  to  contempt.f 

4.  Above  all  things,  it  should  not  be  em- 
ployed in  sanctioning  ordinances  of  such  a 
nature  as  to  be  liaUe  to  be  constantly  and 
universally  broken,  without  a  possibility  of 
detection.  For  here  it  is  in^fficaeUnu  in  the 
extreme. 

Such  is  the  case  in  all  instances  where  the 
use  made  of  the  oath  is  to  ensure  the  vera< 
city  of  a  declaration  of  opinioB.  The  duty 
prescribed  is  the  entertaining  of  a  certain 
opinion :  the  delinquency  by  which  the  oath 
is  broken,  is  the  not  entertaining  of  that 
opinion,  or,  at  any  rate,  the  entertaining  of 
one  repugnant  to  it.  Of  this  species  of  de- 
linquency, if  such  it  is  to  be  styled,  it  is  evi- 
dent that,  confining  itself^  as  it  does,  to  the 
breast  which  gave  it  birth,  it  may  subsist  in 
the  fullest  degree,  without  leaving  on  any 
part  of  the  exterior  demeanour,  any  marks 
iddch  can  afford  the  smallest  handle  to  accu- 
sation, or  even  so  much  as  to  suspicion.^ 


ft  applies  to  eveiy  daus^  without  exception,  the 
tiemendous  sanction  or  an  oath,  that  delin- 
qnencT  in  matters  oC  such  moment  may  be  im- 
possible. 

*  The  code  just  referred  to  may  vie  in  levity 
of  oontenti  with  the  most  eminent  leoqitades  m 


t  The  same  code  teems  with  articles  tiiat  are 
so  many  infringements  of  this  rule.  It  may  be 
questioned,  whether  there  be  that  man  living  who 
ever  spent  a  week  in  that  seminary  of  pie^  and 
orthoooxy  without  oommittmg  numerous  viola- 
tions of  those  consecrated  oidinanees,  and  eonse. 
fluently  without  incnriing  in  so  many  instances 
the  guHt  of  wht^  is  tfa«ie»  in  express  teams, 
caUed  ftfr^nry. 

X  Subscriptions  to  articles  of  faith  are  among 
the  most  flagiant  examples  of  this  mode  of  mis- 
application. In  this  most  exquinte  contrivance 
Is  comprised  everythmg  that  can  recommend  it 
to  the  head  and  to  the  heart  of  senseless  tyranny: 
■      "  "  **     "      ,andtbe 


that 
tortures 
faintest 


the  olqect  useless,  the  ^ 

accomplishment  impossible;  The  pious  J 
pogury  may  conduct  the  heretic  to  eternal 
Is  the  only  expectation  that  weazs  the 
colours  of  a  reasonable  one. 

The  author  of  the  code  jnst  mentioned  has 
taken  care  to  exact  from  his  sufajjects  this  proof 
of  their  belief  hi  a  set  of  articles,  by  which  the 
dreams  of  a  pared  of  churchmen  in  IMS  aie 
fixed  as  the  fie  pius  uUtb  of  English  wisdom  in 
matters  of  religton  to  the  end  of  time;  In  this 
fanago,  worthy  in  every  respect  of  tiie  age  which 
gave  it  birth,  the  flower  of  the  Engliih  youth 
are  made  to  profess  belief,  before  it  is  pretended 
they  can  entertain  It,  that  they  may  ever  after 


5.  As  to  tiie  wording  of  it,  it 
confine  itself  to  dedarataona  of  ao  jpeiMraf  s 
nature  as  to  be  nugatory ;  sudi  aa»  ibr  ex- 
ample, a  flinple  proBHe  oi  general  good  be- 
haviour, unaccompanied  wiUi  any  asMmana 
of  a  specific  nature.  For  in  thia  wmy,  too, 
it  is  rendered  in^/jhadoua^  and  by  ita  ineA- 
cacy  contemptible.  | 

The  ««e,  then,  of  a  promissory  o«tii,  and 
in  particular  of  an  oath  of  office,  appears  to 
be  the  employing  the  joint  fimse  of  tlic  reli- 
gious and  moral  sanctionst  or,  at  any  rste,  «l 
one  of  them,  in  aid  of  the  politieaL  And  the 
Ms^aaees  in  which  it  may  with  pn^prietg  be 
called  in  and  applied,  are  those  where,  the 
injtmctioii  not  being  frivolous,  wot  ialHnge- 
ment  necessarily  frequent,  nor  the  orfinsiy 
penal  sanction  of  itself  sufficient  to  tlie  por- 
pose,  a  violation  of  the  duty  thna  ewirtiofd 
may  be  capaUe  of  being  ascertained  by  evi- 
dence, which,  though  not  sufficient  to  groond 
a  judidal  conviction,  may  yet  be  aofficieiit  to 
dnw  on  the  delinquent  a  censure  more  or 
less  determinate  on  the  part  of  the  tcibaaal 


be  obliged  to  pretend  it,  becanse  they  hsve  pn- 
fesaed  It  Sincerity  and  discerament,  the  two 
qualities  the  most  odious,  and  the  most  jnsdy  as, 
to  a  domineering,  an  over-fed,  a  lasy,  a  cotiwpted, 
a  Gorruptinff,  and,  in  the  most  palpable  pointt, 
ao  anti-chnstian  priesthood,  are  thus  niimed  in 
the  bud,  and  the  mfaids  of  the  rising  nee  orlegis- 
laters  ^""Mfulattd.  poisoned,  and  aishkmed  fntn 
infimcy  to  their  yokew 

The  official  oaths,  whidi  may  beaeen  acBttCBsd 
in  sudi  abundance  on  the  face  of  English  slacnie 
law,  look,  all  of  them,  as  far  as  recoUection  aerres 
me,  as  if  stamped  upon  this  modeL  You  woaU 
swear  them  penned,  eveiT  one  of  them,  by  the 
ssme  old  woman  in  her  dotsce.  I  speak  ce  the 
productions  of  modem  time:  rar,in  this  line,  in- 
telligence  seems  to  have  been  not  stationary ,  bat 
retrocmda;  In  a  book  of  oaths  printed  in  I6ia, 
I  find,  in  many  instances,  clausea  of  a  spedflc 
nature,  which  show,  that  hi  those  days  the  per- 
fection of  imbecility  and  insensibility  were  not  ■ 
yet  by  any  means  attained. 

A  collection  of  tfae  instances  in  wfaldi  ihn  so 
nanch  vaunted  sanction  ia  universally  and  ■»- 
toriously  trodden  under  foot  before  toe  cjrcs  sf 
an  asaiatin^  prieathood,  a  contented  mngisbacy, 
and  a  passive  legislature,  would  be  a  work  not 
without  curiosity,  though,  in  tunes  like  the  pre- 
sent, of  more  curiosity  than  use. 

II  The  oath  prescribed  byastatafce  of  <3e&IL 
(2  Geo.  II.  ch.  S3)  to  be  taken  by  attonefsea 
admission, . runs  in  thoM  words:  **■  I  A,  B,  io 
9wear  that  I  wiU  truly  and  JumtsUg  demmn  mjt- 


ie\finihepractic€  of  an  attorney  y  aeeor^mg  toike 
bettofmyknowledgtandabUUy,  SoheioimeGod.* 
Tne  attorney  who  penned  that  oaa  ooght  to 
have  been  hanged  fbr  a  traitor  to  manktmC  He 
had  a  receipt  in  his  pocket  for  makinff  the  whok 
race  virtuous;  and  out  of  puss  spite,  far  it  eoald 
be  nothing  die,  refhsed  to  give  them  the  beoefit 
of  it.  For  attorney  he  had  but  to  put  kM 
creature,  and  the  business  would  havebeen  4 
All  tradcfs  grasp  at  monopdy.  But  it  waa  as- 
served  for  attorneys  to  give  tiionsdves  d»  ms- 
nopdy  of  '<  tmtffi  and^  hoi 
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of  o|Hoioii.  And  to  this  purpose  H  will  be 
the  better  adajntedj  the  more  specific  and 
pointed  it  is  in  the  description  it  gives  of  the 
demeanour  which  it  endeavours  to  ensure  or 
to  prevent ;  and  the  more  difllcult  it  conse- 
qnentiy  renders  it  to  detinqnency  to  screen 
itaelf  from  the  public  eye. 

Bindmg,  restraining,  are  not  the  only  ef- 
fects which  may  be  derived  from  an  engage- 
ment of  this  nature.  Under  the  semblance 
of  coercion,  it  may  be  made  to  cover  real 
liberty ;  and  the  probity  of  public  men  may 
find  dielter  under  it  against  the  tyranny  of 
private  influence.  Set  its  efficacy  at  the  low- 
est rate,  an  oath  is  a  most  comfortable  shield 
against  all  importunity  which  is  not  in  alli- 
anoe  with  a  man's  own  inclination.  Mif  heart 
i»  with  you,  he  may  say,  but  the  oath  I  have 
tahen  ties  my  hands.  But  he  will  not  be  called 
upon  to  say  so :  he  will  not  be  put  to  the 
expense  of  any  sudi  insincerity.  What  every 
one  sees  cannot  be  granted,  is  not  asked. 
You  cannot  say  to  a  man,  Oood  Sir,  perjure 
younei^to  oblige  me:  no,  not  even  to  one 
who,  ror  ends  of  his  own,  you  are  sure  would 
perjure  himself  vrithout  remorse:  the  bare 
proposition  would  be  an  insult :  still  less  can 
you  complam  of  him  for  not  having  done  so 
of  his  own  accord. 

This  use  of  an  oath  is  of  no  light  import- 
ance. Self  is  but  one :  connexions  are  infi- 
nite.  The  danger  which  the  probity  of  a 
public  man  is  exposed  to  from  the  suggestions 
of  his  own  immediate  interest,  is  trifling  in 
comparison  with  the  attacks  it  has  to  sustain 
from  the  interests  of  all  sorts  which  surround 
him.  Amongst  these,  local  and  professional 
interests  are  particularly  dangerous :  indivi- 
dual ones  venture  not  beyond  a  whisper :  the 
others,  by  their  clamour,  counterfeit  the  pub- 
lic voice,  and  clothe  themselves  impudently 
in  the  garb  of  virtue.  Strengthened  by  secret 
inclination,  and  entrenched  behind  the  ram- 
part of  an  oath,  probity  may  bid  defiance  to 
all  its  adversaries. 

This  same  principle  of  liberty,  under  the 
semblance  of  constraint,  may  be  applied  to 
the  other  branches  of  public  duty,  not  less 
to  the  relief  of  the  individual,  than  to  the 
advantage  of  the  service.  In  parliament,  for 
example,  what  more  conmion  than  to  do  the 
devil's  work,  not  by  choice,  but  by  necessity ; 
and,  in  bitterness  of  heart,  to  serve  at  the 
expense  of  the  public  the  little  tyrant  whom 
you  hate?* 

*  Read  Mr.  Burke's  Letters  and  Speeches  to 
the  eleetors  of  Bristol,  and  see  all  the  powers  of 
eloquence  exhausted,  and,  as  the  event  seems  to 
have  sbown^  hi  vain,  in  defending  a  public  man 
agamst  the  imputation  of  prefemnff  the  real  in- 
terest  of  the  Brittsh  empire  and  of  mankind  to 
the  imaffinaiy  interests  and  real  pnyudices  of  a 
few  leadinemea  hi  that  one  town.  An  oath,  if 
penned  with  .proper  skill  and  attention,  might 


As  to  what  may  be  called  the  saaetfiomtfitv 
part  of  it,  an  oath  should  be  such  as  men  of 
all  persuasions  in  matters  of  religion  may  take 
witiiout  belying  their  principle.  Whom  is 
it  to  bmd?  Everybody.  What  ties,  then, 
should  It  employ  ?  What  but  such  as  every 
body  will  be  bound  by.  If  one  tie  is  not 
sufficient,  what  follows?  That  it  should 
add  another.  Even  under  the  darkness  of 
English  bigotry,  this  precaution  is  not  alto- 
gether unobserved.  Jews  are  sworn  upon  the 
Oid  Testament,  Mahometans  upon  the  Ko- 
ran, Hindoos  upon  the  book  which  passes 
among  that  people  for  the  repository  of  reli- 
gious truth.  If  a  man  has  rehgion,  bind  him, 
whatever  it  be,  by  his  religion :  but  if  he  has 
none,  is  he  for  that  reason  to  go  free  ?  Com- 
mon sense,  were  that  consult^,  would  pro- 
nounce the  contrary:  the  fewer  the  ties  that 
can  take  hold  of  him,  the  greater  the  need  of 
making  the  utmost  of  those  few.  The  rebel 
to  religion  may  still,  bear  allegiance  to  the 
laws  of  honour;  to  those  laws,  to  which 
every  thinking  man,  in  proportion  as  he  de- 
serves that  title,  wUl  ever  pay  obedience. 

Of  all  things,  therefore,  an  oath  ought  not 
to  involve  in  its  texture,  explidtiy  or  im- 
plicitiy,  a  religious  creed:  not  so  much  as 
a  dedsration  of  theism.  Why?  Because  it 
ought  not  to  force  a  man  to  add  immorality 
to  irreligion :  it  ought  not,  by  exposing  a  man 
to  the  reptMch  of  insincerity,  to  give  him  an 
interest  in  propagating  the  notion  of  its  b&- 
ing  frivolous  and  unobligatory,  and  force  him 
thus  to  make  war  upon  its  credit  in  order  to 
save  his  own. 

**  What  I  athiesto  then  ?  _  would  vou  let 
in  athiests  into  your  establishment?  I  an- 
swer —  that  is  not  the  question.  The  ques- 
tion is  not,  whether  such  an  exclusion  would 
be  desirable,  but  whether  it  ought  to  be  en- 
deavoured at  by  such  means.  It  is  the  pro- 
perty of  tests,  not  to  exclude  anybody  from 
the  trust,  but  such  whom  the  very  exclusion 
demonstrates  to  be  peculiarly  worthy  of  ad- 
mittance. The  dilemma  is  insuperable.  Take 
at  once  the  case  of  the  athiest  as  the  strong- 
est. If  he  swallows  your  test,  it  iails  of  its 
end  by  the  supposition:  if  he  refuses  it,  he 
proves,  by  the  very  refusal,  that  an  athiest, 
instead  of  being  inferior  to  believers  in  the 
article  of  probity,  is  superior.  It  proves  him 
in  particular  to  be  superior  in  that  point  to 
a  Church -of -England  clergy.  What  church- 
man of  that  denomination  can  pretend  to 
stick  at  perjury  ?  He  is  trained  up  to  it  from 
a  child:  he  sucks  it  in  with  the  raiUc  of  his 
alma  mater :  it  is  meat  and  drink  to  him.i 


(five  parliamentary  virtue  its  pe^ietual  quietus 
ixom  such  distressing  and  degmding  diificultieai 
1 1  shudder  at  the  very  possibility  of  doing  an 
huvfltice:  trifling  as  it^ustios  may  appear  to  some 
eyes  in  such-  an  Instance.  Oxfoiid  includes  biit 
half  the  cbuicfa,  though  that  not  the  least  ooiw 
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Does  the  ttomach  of  an  athiest  reyoli  at 
such  a  potion?  It  cannot,  without  manifest- 
ing a  degree  of  sensibiUty  unknown  to  the 
wh<^e  English  hierarchy.  What  more  indis- 
putable proof  can  be  given  of  the  purest  yir- 
tue,  than  the  abstaining  from  delinquency, 
^ere  temptation  is  violent  and  discovery 
impossible?  Is  a  man  to  be  heard  who  should 
pretend  to  apprehend  mischief  to  society  from 
such  a  character  ? — and  more,  too,  than  from 
one  that  knows  no  such  scruples?  Will  it 
be  assumed,  that  athiests  will  in  general  take 
the  test  and  enter,  instead  of  refrising  it  and 
being  shut  out?  Then  the  equally  general 
effect  of  such  a  test  on  men  of  that  descrip- 
tion will  be  to  produce  peijury,  instead  of  the 
effect  it  aims  at.  Which  is  the  worst  charac- 
ter, a  conscientious  athiest,  or  a  perjured 
churchman,  it  is  needless  to  dispute:  thus 
much  may  be  affirmed  vdthout  much  fiear  of 
contradiction,  that  a  perjured  athiest  is  worse 
than  an  unperjured  one. 

The  wording  of  this  sanctionative  part  is 
also  material  in  another  point  of  view.  Ac- 
cording to  the  language  employed,  the  decla- 
ration may  be  more  or  less  solemn  and  inteM»e. 
It  nmy  import  a  greater  or  less  measure  of 
attention  to  the  subject,  of  confidence  in  the 
truth  of  what  is  uttered,  of  sensibility  to  the 
importance  of  truth  in  that  instance,  and  of 
the  guilt  and  danger  of  a  departure  from  it. 
As  the  importance  of  the  occasion  admits  of 
various  d^ees,  so  may  the  solemnity  of  the 
oath ;  that  extraordinary  resources  may  not 
be  laviihed  upon.ordinary  objects,  nor  instru- 
ments, of  which  the  efficiency  depends  so  mudi 
upon  tiie  opinion  of  their  sanctity,  be  profaned 
by  a  too  frequent  use.  But  to  sift  this  part 
of  the  sulrject  to  the  bottom,  would  lead  us 
to  too  great  a  distance. 

But  the  greater  the  measure  of  strength 
whidi,  by  proper  management,  may  be  given 
to  the  moral  as  well  as  the  religious  part  of 
this  complex  tie,  the  greater  ought  to  be  the 
eare  taken  not  to  overstrain  it,  nor  apply  it 
to  any  improper  use.  Above  all  things,  it 
ought  never  to  be  employed  to  force  oon- 
sdenoe:  never  but  in  concert  with  con- 
science, and  in  subservience  to  her  dictates. 
It  ought  never  to  be  employed  where  there 
can  be  the  least  doubt,  wheUier  a  man  looks 
upon  that  to  be  right  which  it  requires  him 
to  do:  much  less  when  it  is  certain  bethinks 


sidersble.  In  Cambridge,  whether  statutes  are 
sworn  to,  or,  If  sworn  to,  habitually  broken,  not 
having  die  means  of  entain^  in  my  hands,  I 
•lay  not  to  inquire.  But  the  distinction,  if  there 
beany,  is  of  migbty  little  ooniequao&  In  such 
a  case,  ddinquency  and  connivance  are  icarce 
worth  distinguishing.  Who  ever  heard  of  any 
attempt,  on  the  part  of  either  university,  to  dis- 
tinguish itself  hi  this  point  f^om  the  other  ?  Who 
ever  heard  of  any  uneasinea  exprcHed  by  aCam- 
bridge  Ushop,  as  such,  at  the  appreotioeship 
served  ta  impiety  by  an  Oxlbid  oner 


it  wrong  It  can  there  only  be  made  aae 
of  with  propriety,  where  it  is  emplojed  to 
strengthen  conscience  against  temptetiee, 
and  to  render  his  acting  in  the  """»*■•  whki 
he  himself  believes  to  be  rigfaty  more  sure. 

Compare  to  these  several  ndea  the  ens. 
pie  given  in  the  text :  particular  applicstina 
would  double  the  length  of  a  secdon  alreadr 
but  too  long. 


CHAPTEB  VL 
Trr.  IV.  —  Of  Puui7B»-6xifSftAiA 

Aet.  I.  —  ■  The  functiona  of  a  pumcr- 
general  of  an  immediate  court,  shall  be,  ia 
dvil  matters, — 

1.  To  reclaim  the  execution  of  all  laws  ia 
the  execution  of  which  no  individual  has  anj 
special  interest,  and  of  those  in  the  execataoa 
of  which  the  nation  has  a  special  interest  of 
its  own,  superadded  to  that  of  individuals. 

2.  •  To  act  on  behalf  of  the  king  ia  hk 
individual  capacity,  as  w^  in  the  HMiract«T 
of  defendant  as  that  of  plaintiffl 

3.  To  act  on  behalf  of  every  fpUimtiff*] 
who,  through  poverty  and  want  oTfriendSk  u 
unable  to  engage  any  other  advocate. 

4.  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice,  from  any  oversight  or 
unakilfulness  on  the  part  of  a  Ipimuuiff^'} 
who  pleads  his  own  cause,  or  on  the  part  i 
his  advocate,  gratuitous  or  professional. 

Art.  II.  —  In  penal  matters, — 

1.  To  superintend  the  proceedings  of  every 
private  prosecutor ;  to  assist  him,  in  case  of 
oversight  or  unskilfulness ;  and  to  watch  over 
him,  and  prevent  remissness  or  collusion  with 
the  defendant. 

2.  To  rechum  the  execution  of  all  penal 
laws,  bv  performing  the  functions  of  prose- 
cutor where  no  private  prosecutor  ia  received 
in  preference ;  and  in  the  cases,  if  any,  where 
individuals  are  not  admitted  to  proaeciite. 

Art.  IIL  —  In  cases  where  the  admimstza- 
tive  body  of  a  territory  for  which  he  aerves, 
is  empowered  to  act  in  the  character  of  pur- 
suer by  the  hands  of  its  procurator-syndic, 
and  the  pursuer-general  is  not  engaged  by  hie 
office  on  the  other  -side,  he  baa  concurrent 
authority  with  such  procurator-ayndic,  each 
cause  belonging  to  that  one  of  them  who  ii 
first  seised  of  it  But,  to  prevent  ooUnaoa 
or  remissness,  each  of  them  baa  a  right  to 
receive  communication  of  all  such  haajnen 
carried  on  by  the  other. 

Art.  IV Where  a  [jtMrmer*'^  mhtm 

interests  a  [pwrsiwr-^flura/*]  baa  espooeed, 
happens  to  {Jbe  made  defmdaiU*^  in  a  crosi 
cause,  growing  out  of  that  in  which  he  was 


•  D^r.  O.   Omit  this  paagiaph. 
^  Dcr.  O.  Defendant 
«  Def.  O.  DefJendCT-GeoeasL 
d  Def.  G.  I 
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[purmer,^']  the  [purnicr-^mero/*]  and  not 
the  ^definder-general*]  stiaU  take  in  charge 
iSbe  interests  of  such  party  in  such  deriyatiYe 


Art.  V.  —  In  a  court  of  appeal,  the  dient 
of  the  [pursuer-general^'i  shall  be  the  party 
trho  was  the  dient  of  the  [yursuer-general^'] 
of  the  immediate  court  in  the  original  cause. 

Art.  y  L  —  ClanseM  m  the  oath  of  office 
to  be  tahen  by  pursuers'general,  in  the  room 
cfCiause  L  m  the  oath  appointed  to  be  ttdken 
iy  judge*: — 

1.  That  I  will,  at  all  times,  be  Tigihint  in 
looking  out  for,  forward  in  entering  upon, 
and  fiiithful  in  executing,  all  such  business  as 
the  law  has  given  me  in  charge :  not  sufiering 
myself  to  be  turned  aside  from  the  pursuit  or 
the  performance  of  it,  by  indolence  or  by  in- 
terest, by  hope  or  by  fear,  by  affection  or  by 
enmity  towards  any  individual,  or  class  of 
men,  or  party  in  the  state. 

Art.  y II.  —  2.  That  in  my  zeal  on  behalf 
of  the  cause  I  have  in  charge,  I  will  not  seek 
to  serve  it  at  the  expense  of  truth  or  justice. 
I  will  not  use  any  endeavours  to  cause  to  be 
received  as  true,  any  fact  which  I  do  not  be- 
lieve to  be  true,  nor  as  just,  any  conclusion 
which  I  do  not  believe  to  be  just ;  nor  my 
persuasion  of  the  truth  of  any  &ct,  or  the 
justice  of  any  conclusion,  as  stronger  than  it 
really  is :  nor  will  I  seek  to  put  upon  the 
conduct  of  any  man,  any  colouring  other  than 
what  I  believe  to  be  true:  nor  will  I  exerdse 
partiality  in  favour  of  the  party  whose  inte- 
rest I  espouse,  any  otherwise  than  by  do- 
ing such  acts  as  justice  requires  to  be  done, 
and  giving  such  counsel  as  justice  requires  to 
be  given,  on  his  behalf,  and  by  applying  my 
faculties  to  the  discovering  and  presenting  of 
such  considerations  as  make  in  favour  of  his 
cause,  in  preference  to  such  as  make  against 
it. 

*,*  For  the  other  provisions  relative  to 
pursuer-generals,  see  Tit.  III.  OfJudgee, 


CHAPTER  VII. 
Tit.  V.  —  Of  Defendeb- Generals. 

Art.  L  —  The  functions  of  a  defender- 
general  of  an  immediate  court  shall  be,  in 
matters  dvil  as  well  as  penal,  — 

1.  To  act  on  behalf  of  every  defendant, 
who,  through  poverty  and  want  of  friends,  is 
unable  to  engage  any  other  advocate. 

2.  To  obviate  any  prejudice  he  sees  likely 
to  result  to  justice,  from  any  oversight  or 
unskilfulnese  on  the  part  of  a  defendant  who 
pleads  his  own  cause,  or  on  the  part  of  his 
private  advocate,  gratuitous  or  professional. 

»>  Dep.  G.  Defendant. 
«  Dep.  G.  Defcnder-Geneml. 
•  Dep.  G.  Punuer-Oeneial 
Vol.  IV. 


Art  II.  —  To  act  on  behalf  of  the  admi- 
nistrative body  of  the  territory  for  which  he 
serves,  in  cases  where  the  pursuer-general  is 
engaged  on  the  other  side :  but  this  in  con- 
currence with  the  procurator-syndic  of  that 
body,  in  the  same  manner  as  the  pursuerr 
general  would  have  had  to  act. 

**  For  the  other  provisions  relative  to 
defender-generals,  see  Tit.  III.  Of  Judges, 
and  Tit.  IV.  Of  Pursuer^Generale, 


CHAPTER  VIII. 
Tit.  VLr-OF  Voluntaet  Prosecutors. 

Art.  L — For  any  offence  not  specially  ex- 
cepted, any  man  not  specially  inhibited  may 
be  admitted  to  prosecute :  giving  competent 
security  against  collusion,  litigious  vexation, 
and  calumny. 

Art.  II.  -1-  But  no  roan,  other  than  the  pur- 
suer-general, is  bound  to  take  upon  him  this 
duty,  and  any  man  may  call  upon  the  pursuer- 
general  to  tdce  it  off  his  hands. 

Art.  III.  —  In  the  following  cases,  the 
judge,  upon  the  petition  of  an  mdividual, 
may  admit  him  to  prosecute  in  preference  to 
the  pursuer-general,  if  he  thinks  the  purposes 
of  justice  will  be  better  served  by  such  pre- 
ference, declaring  that  such  is  his  opinion, 
and  for  what  reasons :  — 

1.  Where  the  pursuer-general,  in  virtue  of 
some  connexion  or  otherwise,  stands  exposed 
to  a  suspidon  of  collusion  with  the  defendant. 

2.  Where  the  prosecution  seems  likely  to 
be  of  an  intricate  nature,  and  to  require  more 
time  than  it  may  be  in  the  power  of  the  pur- 
suer-general to  devote  to  it,  without  prejudice 
to  his  duty  in  respect  of  other  business. 

3.  Where  the  person  offering  himself  aa 
prosecutor  has  a  special  interest,  whether 
lucrative  or  vindictive :  as  in  case  of  theft, 
defraudment,  malidous  destruction  or  enda- 
magement, robbery,  and  other  private  oU 
fences  raised  to  the  rank  of  public  ones:  so 
also  in  case  of  perjury,  to  the  prejudice  of  an 
individual. 

4.  Where  a  reward  is  provided,  which,  in 
proportion  to  the  circumstances  of  the  volun- 
tary prosecutor,  is  considerable,  and  he,  wish- 
ing for  his  own  security  to  have  the  conduct 
of  the  prosecution  in  his  own  hands,  can  show 
a  probability  of  its  being  terminated  more 
speedily,  or  with  the  better  chance  of  success 
in  his  hands  than  in  those  of  the  pursuer- 
general. 

Art.  IV. — But  no  delay  shall  be  granted 
for  the  purpose  of  inquiring  into  the  relative 
fitness  of  such  voluntary  prosecutor:  and  ra^ 
ther  than  any  delay  shall  ensue,  the  function 
shall  be  assigned  provisionally  to  the  pursuer- 
general. 

Art.  V No  person  shall  be  received  de- 
finitively in  the  character  of  voluntary  pro- 
Bb 
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secutor,  till  after  hearing  y/hst,  if  any  thing, 
can  he  urged  against  his  admission  on  the 
part  of  the  pursuer-general. 

Art.  VI.  —  Failing  the  voluntary  prose- 
cutor hy  death,  absence,  unnecessary  delay, 
rejection  for  collusion  or  other  misbehaviour, 
or  dismission  at  his  own  request,  the  charge 
of  the  prosecution  devolves  on  the  pursuer- 
genend  af  course. 

Art.  VIL  —  On  notice  given  to  the  pur- 
suer-general, a  voluntary  prosecutor  may  at 
any  time  be  relieved  from  his  duty  by  leave 
of  the  judge,  which  shall  not  be  refused  with- 
out special  cause. 

Art  VIII.  —  Among  divers  persons  offer- 
ing themselves  in  concurrence  to  undertake 
the  charge  of  voluntary  prosecutor,  the  judge, 
after  hearing  the  pursuer-general,  shall  choose 
that  one  who  in  his  judgment  appears  the 
fittest ;  superiority  of  interest,  ability  pecu- 
niary  and  intellectual,  and  moral  character, 
all  being  taken  into  the  account :  but  rather 
than  delay  should  ensue,  the  charge  shall 
be  provisionally  committed  to  the  pursuer- 
general,  as  by  Art.  IV. 

Art.  IX A  voluntary  prosecutor  may 

at  any  time,  by  a  written  instrument,  or  by 
oral  appointment  made  in  court,  depute  any 
one  person  to  act  in  his  stead ;  the  prindpid 
remaining  answerable  for  such  deputy,  until 
such  deputation  be  revoked,  which  it  may  be 
at  any  time. 

Art.  X So  may  he  associate  with  him, 

on  the  like  terms,  any  person  or  persons  as 
colleagues,  with  leave  of  the  court,  and  not 
otherwise:  and  the  act  of  any  one  such  co- 
prosecutor  shall  bind  the  rest. 

Art.  XI A  voluntary  prosecutor  shall 

be  reimbursed,  at  the  public  expense,  such 
part  of  his  costs  as  would  have  been  incurred 
had  the  prosecution  remained  in  the  hands  of 
the  pursuer-general :  and  this  even  in  case 
of  acquittal,  unless  refused  on  the  ground  of 
calumny,  temerity,  vexation,  or  other  special 
cause. 

Art.  XII Honorary  rewards  shall  be 

provided,  which  a  voluntary  prosecutor  shall 
be  at  liberty  to  receive,  instead  of  any  pecu- 
niary rewards  proffered  by  the  law. 

Art.  XIII Where  a  voluntary  prosecu- 
tor accepts  an  honorary  reward  in  Ueu  of  a 
pecuniary  one,  he  shall  besides  be  reimbursed 
his  costs  actually  oift  of  pocket :  yet  so  that 
the  difference  between  such  oosts  and  the 
taxed  oosts,  added  to  the  pecuniary  value  of 
the  honorary  reward,  shall  not  exceed  the 
amount  of  such  pecuniary  reward. 

Art.  XIV.  —  Where  no  honorary  reward 
is  provided,  should  the  voluntary  prosecutor 
release  his  right  to  the  whole  or  any  part  of 
the  pecuniary  reward,  such  release  shall  not 
be  deemed  to  extend  to  the  difference  between 
costs  out  of  pocket  and  taxed  costs. 

Art.  XV.  —  It  lies  upon  the  pursuer-ge- 


neral to  watch  and  take  care  thai  tliere  be  no 
collusion  between  the  defendant  and  a  volua- 
tary  prosecutor,  nor  any  undue  fiivour  afaown 
by  the  latter  to  the  former. 

Art.  XVI.  —  It  lies  upon  the  jadlge  to 
watch  and  take  care  that  there  be  no  ooQa- 
sion  or  undue  fiivour  between  the  defiendaat 
and  the  pursuer-general,  with  or  without  a 
voluntary  prosecutor. 

Art.  X VIL  —  To  prevent  collusion,  and 
that  each  may,  as  occasion  requires,  be  aa  a 
check  or  as  a  spur  to  the  other,  where  the 
charge  of  prosecution  u  adjudged  to  the  pur- 
suer-general, in  preference  to  an  individual 
who  otherwise  might  have  been  admitted  aa 
voluntary  prosecutor,  communication  of  pro- 
ceedings and  inspection  of  documfOits  aball 
be  given  to  such  individual,  and  vice  verm 
to  the  pursuer-general. 

Art.  XVIII Any  person  may,  with  leave 

of  the  court,  put  at  any  tijne  to  the  pursuer- 
general,  or  other  prosecutor,  any  questioBs 
tending  to  ascertain  whether  collusion  or  un- 
due fiivour  has  not  taken,  or  is  not  intended 
to  take  place;  nor  shall  such  leave  be  re- 
fused, unless  for  special  cause ;  such  as  evil 
consdenoe  on  the  part  of  the  questioner, 
accompanied  with  an  intention  of  calunmy, 
vexation,  or  mischievous  delay. 

Art.  XIX.  —  It  lies  upon  the  judge  to  be 
on  his  guard  against  any  intention,  on  the 
part  of  a  voluntary  prosecutor,  to  give  up  the 
reward,  without  leave  of  the  court,  to  the 
defendant :  in  which  view,  a  promise  not  to 
do  so  may  be  exacted  upon  oath:  and  in  case 
of  necessity,  the  whole,  or  any  part  of  su^ 
reward,  may  be  stopped  for  the  benefit  of  the 
public  treasury. 

Art.  XX.  —  It  is  a  ground  for  suapscion  of 
undue  &vour  or  collusion,  if  the  voluntary 
prosecutor,  or  person  applying  to  be  received 
in  that  character,  is  connected  with  the  de- 
fendant in  the  way  of  interest,  oonaangninity, 
affinity,  or  intimate  acquaintanee.  Bui  no 
such  connexion  ought  to  be  received  of  itself 
as  conclusive  evidence:  since  the  cause  may 
often  subsist,  without  being  attended  with 
any  such  effect. 

Art.  XXI No  person  shall  be  admitted 

to  take  upon  him  the  charge  of  vofamtarj 
prosecutor,  until  he  has  taken  the  fidlowivg 
oath:  — 

I,  V.  P.  being  about  to  be  admitted  vo- 
luntary prosecutor  in  this  eause,  do  aolenmly 
promise  and  swear  —  That  dnrhig  my  conti- 
nuance in  this  trust,  I  will  employ  the  utmost 
of  my  endeavours,  and  use  the  utmost  expe- 
dition in  my  power,  by^  all  lawfid  meaoa  to 
bring  the  defendant  to  justice:  not  mdknag 
myself  to  be  turned  aside  from  the  perfcr- 
mance  of  this  my  duty,  by  indolence  or  by 
interest,  by  hope  or  by  fear,  by  affection  or  by 
enmity,  towards  any  person  or  persona  what- 
soever.   I  vUl  not,  without  the  leave  of  the 


Digitized  by 


Google 


Tit.  VI.] 


OF  VOLUNTARY  PROSECUTORS. 


88T 


court,  show  bim  any  fiiTour  tending  to  exempt 
him  from  the  whole  or  any  part  of  the  pu- 
nishment which  he  may  be  deemed  to  have 
incurred,  much  less  consult  and  collude  with 
him  to  any  such  purpose:  [nor  will  I,  during 
the  time  prescribed  for  secresy,  communicate 
to  him,  directly  or  indirectly,  but  on  the  con- 
trary will,  to  the  best  of  my  power,  keep  con- 
cealed from  him,  and  from  every  one  through 
whose  knowledge  he  might  derive  advan- 
tage, any  particulars  whi<^  the  law  requires 
to  he  kept  secret  from  the  defendant  in  such 
a  cause.] 

Art.  XXIL  —  Information  of  any  offence, 
or  of  any  ground  for  suspecting  the  commis- 
sion of  any  offence,  shall  not  be  received, 
either  by  the  iudge  or  by  the  pursuer-general, 
but  upon  oath. 

Art.  XXIII Any  information  so  given, 

may  be  given  in  secret;  and  the  pursuer- 
general,  upon  requisition  made  to  him  by  the 
informer,  shall  bind  himself  by  oath,  not  to 
make  known  the  informer,  unless  and  until, 
in  due  form  of  law,  authorised  so  to  do. 

Art.  XXIV.  —  At  the  conclusion  of  the 
suit,  or  at  any  prior  stage,  the  judge,  upon 
requisition  made  on  the  part  of  the  defendant, 
is  bound,  if  he  sees  probable  ground  for  an 
action  for  rash  or  malicious  prosecution,  to 
order  the  pursuer-general  to  make  known  the 
informer  for  that  purpose. 

Art  XXV Any  pecuniary  reward  of- 
fered by  or  according  to  law,  may  be  paid  in 
the  whole,  or  in  any  part,  to  the  informer, 
without  bis  being  known,  upon  application 
made  by  the  pursuer-general,  or  any  other 
person,  in  such  informer's  behalf.  It  shall  be 
paid  to  the  pursuer-general  for  his  use,  and  by 
the  pursuer-general  to  him  or  to  his  order,  he 
giving  a  receipt  for  it  in  the  secret  register- 
book  :  and  every  such  sum  shall  be  comprised 
in  the  pursuer-general's  periodical  account,  to 
be  rendered  upon  oath. 

Art.  XXVI.  —  A  prosecutor  or  informer 
may  be  punished  as  for  rash  or  malicious  pro- 
secution or  information,  without  any  separate 
action  instituted  for  that  purpose,  and  upon 
the  mere  evidence  presented  in  the  course  of 
the  prosecution  itself:  unless,  having  forther 
defence  to  make,  he  requires  that  a  separate 
action  should  be  instituted  for  that  purpose, 
in  which  case  the  proceedings  in  the  original 
cause  shall  stand  as  evidence  in  such  cross 


OBSERVATIONS  ON  TITLES  IV. 
V.  &  VL 

§  I.  Similarity^  in  point  of  JRmsou,  beiweeH 
the  Provisums  relative  to  the  three  Linee. 
Regulations  fit  for  the  office  of  judge  being 
given,  so  are  they  for  that  of  pursuer-gene- 
ral: so  are  they  again  for  that  of  defender- 


general:  a  few  dight  difRBrences,  such  aa 
those  which  have  been  seen,  compose  the 
only  exceptions  which  a  minute  examination 
suggested  to  my  view.  The  substance  of  the 
tidira  being  so  nrthe  same,  so  for  might  be, 
so  for  therefore  ought  to  be,  the  words  :  eadem 
natura,  eadem  nomenclatura,  is  a  rule  that  in 
legislative  composition  ought  never  to  be  de- 
parted from :  fodlity,  brevity,  precision,  and 
certainty,  are  equally  and  jointly  served  by  it. 
But  thej^romsioiu  which  the  reader  has 
seen,  were  determined  by  the  reaeone  which 
he  has  also  seen.  To-be  satisfied  that,  under 
the  exceptions  just  mentioned,  the  provisions 
referred  in  the  first  histance  to  the  judicial 
office,  are  applicable,  with  a  degree  of  ad- 
vantage more  or  less  considerable,  to  the  two 
other  offices,  a  reader,  should  any  one  think 
it  worth  his  while,  has  but  to  go  over  the 
observations  contained  under  the  preceding 
title  twice  more,  considering  them  succes- 
sively in  those  two  further  points  <^  view. 
Where  the  particular  reason  foiled,  the  gene* 
ral  advantage  of  uniformity  was  always  found 
sufficient  to  turn  the  scale  on  that  side,  no 
particular  reason  being  discoverable  in  the 
opposite  scale. 

§  2.  Reasome/or  keeping  the  three  Line* 
separate. 

Various  reasons  plead  against  mixing  the 
Ibies,  so  as  to  suffer  a  man  to  seek  promotion 
in  a  line  different  from  that  he  has  once  em- 
barked in.  As  for  any  advantages  that  would 
result  firom  such  an  intermixture,  I  can  find 
none. 

I.  General  reasons  applicable  to  all  the 
lines: — 

1.  Each  clasa  makea  the  better  cheek  vpom 
the  two  others.  From  diversity  of  occupa- 
tion may  naturally  be  expected  a  certain  di- 
versity of  character :  for  in  what  time  of  Ufo 
is  not  character  apt  to  receive  a  tincture  from 
occupation?  Interests  different,  and  ways  of 
thinking  different  in  some  respects.  Each 
line  will  thence  be  a  sort  of  spy  upon  the 
two  others,  ready  to  give  information  to  the 
public  of  anything  it  sees  amiss.  Prejudice, 
should  anything  of  that  sort  find  admittance, 
will  in  the  different  lines  be  apt  to  take  a 
different  direction,  and  one  brandi  may  serve 
as  a  corrective  to  another.  Bodies  of  men  -~. 
men  in  general,  and  lawyers  more  especially, 
are  sure  to  find  out  or  to  create  a  corporate 
interest:  and  they  can  scarcely  have  one 
which  is  not  hostile  in  some  way  or  other  to 
the  interest  of  the  public  at  large.  Division 
may  serve  to  render  this  prdessiooial  interest 
in  some  measure  the  less  formidable. 

As  to  the  National  Assembly,  nothing  can 
be  more  manifest  than  the  apprehension  it 
discovers,  of  a  sort  of  confederacy  among  men 
of  law.  Why  not  avail  itself  then  of  so  simple 
and  innocent  an  antidote? 
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The  committee,  in  their  second  draught, 
though  they  have  struck  off  two  out  of  the 
five  judges  of  their  district-court,  adhere  to 
the  other  three.  The  notion  of  their  serving 
as  checks  upon  one  another  must  surely  have 
been  at  least  one  reason,  if  not  the  only  one, 
for  this  adherence.  But  how  much  better 
checks  will  a  pursuer-general  on  the  one  part, 
and  a  defender-general  on  the  other,  make  to 
a  judge,  than  so  many  fellow-judges  ?  Let 
one  and  the  same  man  always  preside  and 
take  the  lead,  out  of  your  three  judges  you 
get  one  efficient  character,  and  two  sleepers. 
Give  them  the  lead  by  turns,  you  give  indeed 
to  all  of  them  the  use  of  their  Acuities;  but 
still  they  are  three  colleagues,  sitting  toge- 
ther, living  together,  and  moulded  by  habit 
into  a  similarity  of  conduct,  opinion,  and 
affections.  Each  finds  the  convenience  of 
winking,  as  fiur  as  he  can  Math  safety,  at 
whatever  he  may  find  amiss  in  the  conduct 
of  his  brethren :  they  are  compelled,  on  pain 
of  the  irksome  task  of  sitting  for  ever  in  un- 
pleasant company,  to  form  a  common  cause ; 
and  that  cause  may  be  a  very  different  one 
from  the  cause  of  the  people. 

2.  No  one  of  the  three  occupations  is  alto- 
gether so  good  an  afprenticeship  for  either  of 
the  two  others,  as  it  is  for  itself:  nor  does  it 
afford  so  competent  a  state  of  probation,  nor 
so  fiur  a  titU  to  promotion :  especially  in  judi- 
cature, where  the  superiority  of  confidence, 
built  on  superiority  of  experience,  is  the  chief 
basis  of  the  authority  of  a  court  of  appeal  over 
a  subordinate  immediate  court.  See  Chap.  IV. 
§  7;  Chap.  V.   Observations,  §  5. 

3.  From  the  division  of  labour,  something 
may  be  derived,  even  in  this  line  of  industry, 
towards  the  increase  of  skill :  especially  with 
respect  to  the  exercise  of  that  right  of  repre* 
sentation  already  mentioned,*  which  would 
form  so  useful  an  appendage  to  every  office 
that  has  anything  to  do  with  the  execution  of 
the  law.  The  pursuer-general,  by  applying 
his  whole  faculties  to  the  enforcement  of  the 
law  in  both  branches,  and  in  the  penal  to  the 
keeping  every  door  of  escape  shut  against  the 
guilty,  will  be  the  more  acute  in  the  disco- 
very of  any  imperfections  t)xe  law  may  remain 
chargeable  with  in  this  point  of  view,  and 
more  skilful  in  the  conception  of  the  proper 
remedies :  while  the  opposite  cause  will  give 
the  class  of  defender-generals  a  peculiar  in- 
sight into  those  particulars  in  which  the  law, 
in  her  anxiety  to  overtake  guilt,  may  have 
overlooked  some  provision  that  might  and 
ought  to  have  been  made  for  the  security  of 
innocenee.t 


*  See  Chap.  I.  Observations  6  and  a 
f  This  idea  will  hatdly  appear  altogether  vi- 
sionaiy  to  the  Enslish  reader,  who  thinks  of  the 
superiority  of  skill  so  generally  understood  to  be 
the  consequence  of  a  lawyer^s  attachinff  himself 
exclusively  to  a  particuur  branch  of  business : 


II.  Particular  reason  for  not  admittiiig  the 
migration  fi^om  either  of  the  two  other  lines 
into  the  judicial :  — 

4.  The  function  of  the  advocate,  even  of 
the  official  sort  of  advocate  here  in  qaestion, 
is  a  source  of  connexion :  it  requires  unsolema 
and  extra-judicial  intercourse.  But  «£scoa- 
nexion  is  one  of  the  great  attributes  of  a 
judge. 

III.  Particular  reason  for  not  admitring 
migration  fi'om  the  judicial  into  either  of  the 
two  other  lines :  — 

5.  It  would  be  a  discouragement  to  men 
from  entering  on  either  of  ^e  two  inferior 
lines,  ii^  fi'om  a  lower  rank  in  the  judicial,  a 
man  were  admitted  to  step  into  a  high  rank 
in  either  of  those  other  lines.  It  would  di- 
minish the  prospect  of  reward  to  those  who 
in  their  youth  had  borne  the  heat  and  bar- 
den  of  the  day.  This  supposes  the  reciprocsl 
chance  cut  off  by  the  reciprocal  exduaion  of 
the  two  other  orders  of  magistrates  from  the 
judicial  line. 

IV.  Particular  reasons  for  not  admitting 
migration  firom  the  line  of  defiender-geneials 
to  that  of  pursuer-generals: — 

6.  The  view  of  promotion  might  have  an 
tmfavourable  ij{fluence  on  the  probity  of  a  pur- 
suer-general, were  he  liable  to  have  a  defen- 
der-general for  his  competitor.  The  functum 
of  a  prosecuting  advocate  exposes  a  man  to 
many  causes  of  unpopularity:  that  of  a  de- 
fending advocate,  to  scarce  any.  Against  such 
a  competitor,  a  pursuer-general,  if  strict  and 
inflexible  in  the  discharge  of  his  duty,  would 
lie  under  a  considerable  disadvantage.  The 
consideration  of  such  disadvantage  migfat 
operate  on  him  as  a  temptation  to  relax  upon 
occasion  from  the  observance  of  his  duty. 

7.  The  same  cause  might  occasion  a  diji* 
eulty  in  finding  proper  perwM  willing  to  take 
upon  them  the  lowest  rank  in  this  line.  It 
might  be  deserted  for  the  other  more  pro- 
mising one. 

6.  It  might  possibly  be  thought  expeAent, 
in  the  view  of  sharpening  the  diligence  of  a 
pursuer-general,  to  allow  him  a  fixed  propor- 
tion of  nny  fines  he  bas  been  instrumental  in 
recovering.  This  expedient,  were  it  adopted, 
could  at  the  same  time  hardly  fail  of  mdding 
in  some  degree  to  the  measure  of  vmpopmlantf 
naturally  adhering  to  the  office ;  and  thence 
to  the  disadvantage  whoever  filled  it  woold 
lie  under  in  a  competition  with  a  defender- 
generaL  The  clause  of  vigilanee,  inserted 
into  the  pursuer-general's  oath,  with  a  par- 
ticular view  to  this  effect,  may  reasonably  be 
expected  to  afford  him  some  protection.^  Bat 
that  the  plea  of  compulsion,  which  it  afiRvds, 
should  pass  with  every  man,  seems  rather  too 


whence  the  different  denominationa  of  lemdmg 
countelf  special  pkaders^  equHy  dr««v(*<flM«, 
and  conveyancers. 
t  See  Chap.  V.  §  11. 


Digitized  by 


Google 


Tit.  VI,J 


OF  VOLUNTARY  PROSECUTORS. 


380 


much  to  expect  froAi  a  misceUaneous  multi- 
tude. 

I  observed  at  the  outset,  I  could  see  no 
particular  advantage  to  be  got  by  mixing  the 
lines.  A  man,  it  is  true,  may  conceive  a  dis- 
like to  the  one  he  has  first  betaken  himself 
to,  and  &ncy  one  of  the  others  would  suit 
him  better.  But  such  a  discovery,  if  made 
at  all,  will  be  made  at  an  early  period,  in  the 
station  of  a  depute :  and  in  that  stage,  the 
door  from  line  to  line  remains  still  open. 

§  3.  Different  methods  offiUmg  the  F^tnetum 
of  Prosecutor —  Open — Close — and  Mixed, 
The  use  and  function  of  a  judge  is  to  give 
execution  to  the  laws.  The  use  and  function 
of  a  pursuer  is  to  require  at  the  hands  of  the 
judge  the  fulfilment  of  such  his  duty,  and  to 
investigate,  arrange,  exhibit,  and  display  to 
the  best  advantage,  the  proofs  by  which  the 
justice  of  such  requisition  is  to  be  made  ap- 
pear. 

These  two  functions  are  equally  necessary 
to  their  common  end.  Without  a  judge,  no 
laws  could  be  executed :  as  little  could  they 
without  a  prosecutor. 

But  a  requisition  of  this  nature  would  be 
but  a  vain  thing  without  evidence  to  support 
it :  and  before  a  man  can  see  any  ground  for 
making  such  a  requisition,  he  must  have  some 
gcnerd  ground  for  expecting  at  least  that 
evidence  suflScient  to  support  such  a  requisi- 
tion may  be  obtained.  Three  distinguishable 
operations  may  accordingly  be  looked  upon  in 
general  as  alike  necessary  to  the  giving  exe- 
cution to  the  laws :  information,  prosecution^ 
and  giving  evidence,* 

Prosecution,  or,  to  speak  more  generally, 
action,  or  legal  pursuit,  is  the  only  one  of  the 
three  with  which  we  have  any  direct  concern 
at  present:  at  the  same  time  that,  among 
objects  so  intimately  connected,  it  will  be 
impossible  to  bestow  on  this  a  full  conside- 
ration, without  touching  in  some  measure 
upon  the  other  two. 

Three  methods  of  providing  for  the  dis- 
charge of  this  function  ofier  themselves  to 
view : — I.  Leaving  it  open  to  be  performed 
by  persons  at  large,  according  as  they  happen 
to  present  themselves:!  2.  Providing  some 
one  fixed  person,  or  set  of  persons,  by  whom, 
and  by  whom  alone,  it  shall  be  discharged  in 
idl  cases :]:  and,  3.  Coupling  the  particular  ob- 
ligation with  the  general  allowance. 

*  It  is  possible  indeed  for  the  judge,  if  infor- 
mation has  been  given  him,  to  join  to  his  own 
function  that  of  prosecutor :  or  even  without  either 
information  or  evidence,  in  the  rare  instance  of 
an  offence  committed  in  his  presence.  Hence  in 
some  countries  the  mode  of  proceeding  styled  ex 
officio:  and  in  England  die  power  given  in  some 
instances  to  justices  of  peace,  for  example,  of 
convicting  on  view.  But  the  three  functions  are 
not  in  themselves  the  less  distinct. 

i>  This  comes  nearest  to  the  English  mode. 

i  This  comes  nearest  to  the  French  mode. 


Of  the  two  first  of  these  courses,  neither, 
it  will  be  seen,  is  of  itself  sufficient :  the  third, 
therefore,  which  is  a  compound  of  the  two,  ia 
the  only  eligible  one.  The  open^  is  the  most 
obvious,  and  the  most  simple.  The  nature 
of  things  seems  in  every  case  to  pcnnt  out  the 
informer  as  the  fittest  prosecutor.  Of  the 
above-mentioned  necessary  preliminaries  to 
judicial  decision,  information  comes  first  in 
order.  Without  some  ground  for  prosecuting, 
who  would  be,  or  who  ought  to  be,  disposed 
to  prosecute?  No  informer  then,  no  prose^ 
cutor.ll  But  having  an  informer,  why  look 
out  for  anybody  else  to  prosecute?  For  What 
should  a  man  inform,  unless  it  be  that  prose- 
cution may  take  place  ?  And  if  it  be  bis  wish 
the  task  should  be  undertaken,  who  so  fit  as 
himself  to  undertake  it — he,  upon  the  truth 
of  whose  information  the  propriety  and  suc- 
cess of  the  prosecution  must  depend  ?  But 
the  function  of  the  informer  cannot  possibly 
be  an  appropriated  one?  It  is  opportunity 
only  that  makes  the  witness:  it  is  oppor- 
tunity only  that  makes  the  informer :  and  as 
it  makes  a  different  witness,  so  does  it  a  dif- 
ferent informer,  for  each  individual  offence. 
Information  out  of  the  question,  choice  may 
indeed  make  prosecutors :  and  one  prosecutor 
may  serve  for  all  prosecutions,  as  one  judge 
may  not  only  for  dl  prosecutions,  but  for  all 
causes.  But  as  opportunity  alone  can  make 
informers,  and  the  informer  is  the  most  na- 
tural prosecutor,  the  most  natural  course  is, 
that  prosecutor  as  well  as  informer  should  be 
made  by  opportunity  rather  than  by  choice. 

§  4.  Insufficiency  of  the  Open  Mode. 

The  open  plan,  then,  is  the  most  natural 
one :  but  is  it,  in  all  cases,  a  sufficient  one  ? 
Here  much  depends  on  the  nature  of  the 
offence,  or  other  incident,  that  calls  for  the 
execution  of  the  law. 

Is  it  the  case  of  a  daim  (whether  on  the 
score  of  delinquency  or  any  other)  of  a  pure- 
Jy  private  nature  ?  No  other  prosecutor  or 
plaintiff  than  the  party  particularly  interested 
to  make  such  daim,  need  in  general  be  looked 
out  fbr.§  If  he  thinks  it  worth  his  while 
to  make  it,  he  will  do  so :  if  not,  the  reason 
for  wishing  to  see  it  made  has  no  place :  it 
is  still  less  worth  the  while  of  anybody  else. 
Here,  then,  bating  the  acddental  case  of  spe- 
cial inability,  the  open  plan  is  quite  sufficient. 
Private  interest,  the  cause  which  creates  the 
demand  for  this  spedes  of  service,  may  be 
trusted  to  for  supplying  it. 

Far  otherwise  is  the  case  with  offences  of 
a  purely  public  nature.^     Here  nobody  has 

il  Public  rumour  eaually  supposes  an  infor- 
mer, though  not  an  intormer  in  form. 

§  This  supposes  all  special  inability  or  in.suf- 
fiaency  out  of  the  <^est]on,  whatever  may  bo  the 
cause :  poverty,  for  mstance,  age,  sex,  or  inteUcc- 
tual  infirmity. 

^  Examples:  1.  Smuggling,  and  other  offen^ 
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uiy  interest  in  prosecuting:  no  man  has  sus- 
tained any  special  injury;  no  man  can  daim 
any  particular  satis&ction.  Why  should  any 
man  take  upon  him  this  troublesome  and 
invidious  office  ?  The  burden  would  be  his 
alone :  in  the  benefit  all  mankind  would  share 
with  him.  For  the  execution  of  this  great 
branch  of  the  laws,  the  open  plan,  accom- 
panied with  bare  allowance,  would  be  as  no- 
thing. But  laws  of  this  description  there  are 
many,  without  the  obserrance  and  ezecudoD 
of  which,  no  society  could  subsist.  Grant 
that  here  and  there  a  Curtius  shall  be  found, 
who,  for  the  pure  love  of  the  public,  shall 
throw  his  fortune  as  well  as  repose  into  the 
gulph  of  litigation;  it  is  not  for  the  law  at 
least  to  expectt  a  people  composed  exclusively 
of  heroes,  whose  virtue  woidd  render  law  un- 
necessary. 

An  expedient  here  presents  itself:  Natural 
interest — natural  Inducement — fiiiling,  sub- 
stitute factitious.  Such  accordingly  is  the 
policy  observed,  more  or  less,  in  ihe  laws 
of  every  nation. 

1.  Two  properties  inherent  in  the  very 
essence  of  remuneratory  inducement,  join  in 
rendering  this  plan  defective,  li  is  expentive, 
and  its  efficacy  is  necessarily  uncertain :  and 
this  uncertainty  again  adds  to  the  expense. 
In  here  and  there  an  instance,  it  may  find  you 
a  prosecutor :  in  others,  it  may  not.  But  a 
prosecutor  you  must  have  in  every  case: 
where  you  can  get  no  prosecutor,  as  well 
might  you  have  no  laws.  What  follows? 
Lwt>  in  this  or  that  case,  what  you  offer 
should  prove  not  enough,  you  must  offer  what 
in  nine  cases  out  of  ten  will  be  more  than 
enough. 

2.  If  at  this  excessive  price  you  purchased 
proportionable  certainty,  it  would  be  some- 
thing: on  the  contrary,  uncertainty  goes  hand 
in  hand  with  profusion.  Reward  nmy  be  in- 
creased to  excess,  and  still  nothing  at  all  like 
certainty.  Multitudes  would  inform,  of  whom 
not  one  would  prosecute.  Information  is  the 
work  of  a  minute :  prosecution  may  be  the 
work  of  days,  or  months,  or  years.  A  man 
nmy  be  induced  to  inform,  by  a  tenth  part  of 
that  which  would  still  be  insufficient  to  pre- 
vail upon  him  to  prosecute. 

3.  The  apprehension  of  general  odium,  or 
particular  eitm^,  is  another  consideration 
capable  of  driving  multitudes  firom  the  ser- 
vice, and  reducing  the  efficacy  of  reward  to 
nothing.  Secresy  may  remove  this  stum- 
bling-block out  of  the  vray  of  the  informer : 
but  for  a  prosecutor -—areid  prosecutor,  there 
can  be  no  secresy.* 


oes  agafant  the  public  wealth:  2.  PeiQuiy.  and 
other  offences  aninst  justice,  committed  ui  the 
view  of  fovounng  the  escape  of  a  delinquent 
ham  punishment,  satisftiction  to  an  individual 
iqiureo  out  of  the  question. 
*  Id  the  English  law,  in  some  instances  (actions 


4.  Ability f  too,  may  be  wmiimg  in  a  tfaos- 

sand  instances,  iwiiere  indinalion  miglit  be 
gained.  Various  descriptions  of  people  mmj 
inform,  who  would  be  either  abaolntelj  m- 
capable  of  prosecuting,  or  at  lent  esnioeatly 
unfit  for  it:  such aa females,  infimta,  penons 
infirm,  persons  of  a  weak  mind,  persoam  si^ 
ject  to  indispoisable  avocationa. 

5.  The  efficacy  of  reward,  even  when,  if 
unopposed,  it  might  be  adequate  to  its  object, 
is  liaUe  to  be  combated  by  couiitcr««pplicB> 
tions  of  the  same  nature.  What  «an  obk 
guinea  do,  where  the  delinqaent  ia  able,  and 
finds  it  worth  his  while,  to  offer  two?  or 
where  there  are  others,  who,  under  the  in- 
fluence of  private  or  party  interest  or  affec- 
tion, find  adequate  inducements  to  club  their 
purses  for  the  same  purpose  ?  Laws  saay  be 
made  against  such  compositions  and  such  as- 
sociations :  but  the  influence  of  audi  laws  is 
necessarily  precarious. 

6.  The  hired  or  other  voluntary  prosecutor, 
standing  alone,  and  vrithout  an  inspector  or 
substitute,  has,  in  effect,  the  power  of  par- 
doning. And'  what  must  be  the  weakness  of 
that  law,  which  in  every  instance  lies  thus 
at  the  mercy  of  an  individual,  whom  ^ance, 
not  choice,  has  listed  in  the  service !  For  a 
time,  it  is  true,  every  law  must  unavoidably 
thus  lie  at  the  mercy  of  the  infonner — true, 
if  there  is  but  one  person  in  a  condition  to 
render  the  law  that  service :  but  this  is  only 
for  a  time.  Information,  it  has  already  beea 
observed,  is  but  the  operation  of  a  ninnte : 
that  minute  over,  the  informer's  power  of 
pardoning  is  at  an  end :  but  the  proaecntor's 
lasts  as  long  as  the  prosecution. 

7.  Out  of  what  fund,  too,  shall  the  reward 
be  drawn?  The  more  common  course  is,  to 
provide  no  other  than  the  effects  c^  the  de- 
linquent, that  is,  such  of  them  as  are  to  be 
recovered  at  the  hazard  and  expense  of  liti- 
gation, and  spite  of  all  his  endeavours  to  with- 
draw them.  Here,  then,  if  the  reward  feifa, 
the  service  fails ;  and  at  any  rate,  aa  sigaiast 
the  whole  body  of  the  poor,  the  law  is  doomed 
to  impotence :  but  the  poor  form  the  bulk  of 
the  community.  The  more  power  you  waat 
from  this  state-engine,  the  more  you  are  kd 
to  strain  it :  but  tiie  more  you  strain  it  ia 
this  wav,  the  more  apt  it  is  to  feil  you.  The 
more  mischievous  the  offence,  the  greater  the 
reward :  but  the  greater  the  reward,  the  less 
the  probability  that  there  willbe  found  enoi^ 
to  pay  it. 

All  these  observations  hold  good,  though 
some  of  them  in  an  inferior  degree,  with  re- 


les  given  in  pan  to  dte 
istutthepersanr 


called  ^ai  torn  fbr  i 
pTOsecutor,)itoften  f 
under  the  name  of  }.„ 

formtTy  chooses  to  be,  i 

IS,  unknown.  But  in  this  case  the !«..  i*.*..^.. 
is  the  attorney.  The  dient,  who  is  to  iceehe  the 
reward,  if  recovered,  is  only  the  attorney^  infer, 
mer,  and  the  attomey^s  security  for  die  oost^ 
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gard  to  Boch  oflbnees  of  a  prioate  nature  «■, 
in  consideration  of  the  public  mischief  they 
are  conceived  to  draw  in  their  train,  have 
been  generally  raiaed  to  th§  ramk  of  pmbUe 
ones.*  As  the  ftctitious  interest  may  fiul, 
in  regard  to  offences  purely  puhtic,  to  may 
both  natural  and  Petitions,  if  any  be  giren, 
in  regard  to  offences  of  this  mixed  nature.  It 
is  at  least  as  apt  to  do  so :  the  natural  in* 
tcf  est  is,  in  some  of  those  instances,  of  the 
lucratiTe  kuid :  the  &etitious  interest  given, 
has  always  been  solely  of  that  kind :  md  in 
offences  of  the  class  now  on  the  carpet,  this 
inducement  is  peculiarly  apt  to  fidLf  Theft, 
robbery,  fraud,  and  so  forth,  are  peculiarly 
the  oflences  of  those  who  have  nothing;  and 
from  nothing  no  damages  can  be  recovered.) 
The  lucrative  prindf^e  of  action  being  out 
of  the  question,  there  remains  only  the  vin- 
dictive. But  where  prudence  and  compassion 
join  there  force,  how  frequently  must  they 
prove  too  strong  for  vengeance ! 

Imperfect  then  indeed  must  that  system 
of  law  be,  which  depends  upon  chance,  or  the 
action  of  so  imperfect  an  engine  as  reward, 
and  that,  too,  feebly  and  irregularly  applied, 
for  so  necessary  an  assistance.  Delinquency, 
which,  whenever  the  law  sleeps,  is  but  the 
more  vigilant  and  alert,  takes  note  of  all  the 
conjunctures  when  the  situation  of  things 
refuses  a  vcduntary  prosecutor :  where  no  na« 
tural  interest  prompts ;  where  no  fectitious 
interest  has  been  provided;  where  the  par- 
ties oonoemed  in  interest  are  minors,  females, 
absent,  helpless,  or  insane,  and  the  strongest 
suggestions  of  interest  are  rendered  fruitless 
by  inability.  Such,  as  will  be  seen  more  par- 
ticularly a  little  &rther  on,  is  the  system,  or 
rather  the  no-system,  of  the  law  of  England. 

Justice,  too,  not  less  than  policy,  forbids 
the  throwing  the  whole  of  the  burthen,  with- 
out a  compensation,  upon  a  single  individual : 
much  more  upon  an  individual  whose  very 
distinction  from  others  is  the  burden  of  suf- 
fering he  has  borne  already.  In  the  benefit 
of  the  prosecution,  which  is  the  maintaining 
the  laws  in  efficacy  and  vigour,  aU  are  sharers; 
so  ought  they  therefore  in  the  burthen.   At 


*  Examples :  1.  Theft:  2.  Deftaudment :  3.  Rob- 
b^:  4.  Mutilation,  or  other  atrocious  coipaial 
ii\jury:  &  Homicide. 

-f>  Satisfaction  in  damsffes  (including  restitu- 
tion) out  of  the  delinquenrs  substance,  answers 
to  what  may  be  reckoned  to  this  purpose  the  no- 
tural  interest:  anything  beyond  or  beside  that 
may  be  deemed  Jakitiotu, 

$  A  reward  may  indeed  be  given  in  these  cases 
at  the  expense  of  the  nublic  But  such  an  induce- 
ment would  be  mncn  too  expensive  to  be  given 
in  all  instances  of  this  class.  It  never  has  been 
ffiven  by  any  genersl  kw  in  the  case  of  common 
weft,  for  example :  though  in  England  it  is  siven 
in  that  maniter  in  the  case  of  highway  robbery. 
As  to  occasional  rewards  not  given  by  any  gene- 
lal  law,  they  are  out  of  the  question  nere. 


the  charge  of  all,  he  ought  to  be  eased  of  the 
expense ;  nor  ought  he,  without  indemnifica- 
tion, to  be  called  upon  to  take  the  trouble.  || 

§  5.  ItumffieieHqf  of  the  Clou  Method. 

A  fixed  establishment  of  a  set  of  official 
prosecutors  is  therefore  a  necessary  appendage 
to  every  judicial  establishment  In  this  of- 
fice too,  as  well  as  In  the  judicial,  the  same 
considerations  of  responsibility,  intellectual 
fitness,  legitimate  dependence,  promptitude, 
frugality,  and  so  forth,  require  that  at  each 
tribunal  there  should  be  but  one  officer  of 
this  kind,  though  with  the  same  power  of 
appointing  deputies,  as  well  permanent  as 
occasional :  and  as  the  demand  for  his  service 
Extends,  as  we  have  seen,  to  all  penal  cases, 
so  of  course  ought  his  duty.  Even  in  causes 
purely  civil,  though  it  would  be  equally  dan- 
gerous and  useless  to  put  him  forcibly  in  the 
place  of  the  natural  pursuer,  or  as  his  chosen 
assistant  ;§  yet  as  for  as  can  be  done  by  a  hint 
thrown  out,  should  occasion  appear  to  call  for 
it,  in  the  way  of  arguinent,  much  good  may 
incidentally  result  to  justice,  and  there  can 
result  no  harm,  from  such  an  interference. 

I  mean,  where  the  suitor  either  requires 
no  assistance,  or  has  been  able  as  well  as  de- 
sirous to  procure  from  other  resources  such 
assistance  as  may  suffice.  But  where  poverty, 
and  the  various  incapacities  attending  that 
condition,  join  in  leaving  him  without  re- 
source, where  can  the  individual  find  a  fitter 
protector  than  this  servant  of  the  public,  and 
what  need  can  there  be  to  look  out  for  any 
other?    See  the  Chapter  on  Pauper  Causes. 


||  The  strict  truth  is.  that  in  this  respect  there 
is  but  little  difibrenoe  iMtween  the  most  private 
of  private  offences,  and  those  which  have  been 
ranked  with  public  ones^  In  the  former  esse,  no 
less  than  in  the  latter,  whatever  benefit  is  reaped 
from  the  labour  of  prosecution  by  the  individual 
immediately  injured,  is  shared  m  at  least  equal 
proportion  by  every  otha  member  of  the  commu- 
nity: the  only  difference  is,  that  what  has  been 
restored  after  privation  to  uie  one,  is  preserved 
without  privation  to  the  other.  The  oanger  of 
peculation  by  collusive  suits,  is  the  only  reason 
why,  in  cases  termed  dvil,  as  well  as  in  those 
termed  peiud  or  criminal,  an  indemni^  for  this 
trouble  cannot  be  allowed.  Where  the  defendant 
is  exposed  to  no  punishment,  a  beggarly  plaintift' 
might  get  a  baggarly  defendant  to  jom  with  him 
in  ear-ring  on  a  sham  suit,  that  the  plaintiff' 
might  eet  payment  at  the  expense  of  the  public 
for  nil  Uibour  and  his  time.  Against  such  collu- 
sion, the  punishment  that  awaits  the  defendant 
In  a  penal  cause,  affords  what  in  genersl  will  be 
a  sufficient  preventive:  and  without  such  collu- 
sion, a  plaintiff  in  such  a  cause  could  not  in  any 
such  view  institute  a  groundless  action,  without 
exposing  himself  to  punishment  for  calumny,  in- 
stead ofpayment  for  nis  trouble.  See  the  Chapter 
on  Law-Taxes. 

§  Yet  such  is  the  course  pursued  in  the  Prus- 
sian system.  See  the  Chapter  on  Recondliation- 
offices,  and  that  on  Advocates,  &c 
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An  officifi]  prosecutor  ought  therefore  to 
be  provided.  Does  it  follow  thai  all  volun- 
tary ones  should  be  excluded?  By  no  means. 
That  any  such  exclusion  is  not  necessary,  is 
evident :  equally  fieu'  is  it  from  being  of  any 
use.  It  is  inexpedient  on  a  variety  of  ac- 
counts :  — 

1.  It  takes  away  from  the  certainty  of 
punishment,  and  thence  from  the  efficacy  of 
the  laws.  Upon  the  concurrence  of  all  those 
whose  co-operation  is  necessary  to  the  execu- 
tion of  any  given  law,  the  execution  of  it  in 
any  particular  instance,  and  thence  in  general 
the  certainty  of  such  execution,  must  depend. 
That  certainty  can  never  be  entire:  but  the 
fewer  chances  are  excluded,  the  less  it  will 
want  of  being  so.  If  the  law  is  not  a  good 
one,  why  suffer  it  ?  If  it  is  a  good  law,  why 
do  anything  to  lessen  its  effect? 

2.  It  establishes  an  arbitrary  dispensing 
power.  An  exclusive  power  of  reclaiming  the 
execution  of  the  laws,  lays  them,  as  &  as 
it  extends,  at  the  feet  of  the  person  thus 
endowed.  It  gives  him  the  equivalent  to  a 
negative  in  legislation:  it  gives  him  more;  it 
gives  him,  in  each  individual  instance  of  their 
execution,  the  sole  initiative.  It  gives  him 
consequently,  not  only  the  power  of  par^ 
doning,  but  a  power  much  greater  than  the 
power  of  pardoning.  It  gives  him  a  power 
greater  than  the  power  so  called,  as  exercised 
by  the  King  of  England.  That  monarch's 
power  of  pardoning  extends  not  to  the  saving 
a  man  from  prosecution :  even  when  it  pre- 
cedes conviction  (a  sort  of  pardon  very  rarely 
granted,)  it  must  be  pleaded;  and  the  plea 
cannot  be  preferred  till  the  prosecution  has 
been  begun,  and  the  grounds  of  it  made  pub- 
lic. The  difference  is  no  slight  matter.  In 
the  one  case,  a  delinquent  can  be  saved  from 
so  much  only  of  the  punishment  as  goes  by 
the  name  of  punishment ;  to  the  portion  of 
infiuny  naturally  adherent  to  the  offence  it 
leaves  him  still  exposed :  in  the  other  case,  he 
may  be  saved  not  only  from  the  punishment, . 
but  from  the  infamy.  A  direct  pardon,  while 
it  takes  away  the  nominal  punishment,  aggra- 
vates instead  of  mitigating  the  infamy.  It  is 
a  sort  of  certificate  of  guilt :  for  who  would 
be  pardoned  if  he  could  be  acquitted  ?  By 
attracting  the  public  attention,  it  renders  the 
infiuny  proportionably  extensive,  and  gives  it 
redoubled  force.  A  direct  power  of  pardoning, 
exposed  as  it  thus  is  by  the  nature  of  things 
to  public  inspection,  has  not  anything  like 
the  capacity  for  harbouring  abuse.  A  pardon 
therefore  so  called  is  not  likely  to  be  issued 
in  such  a  stage,  without  such  grounds  as  will 
bear  inquiry ;  lest  the  infamy  of  the  offence 
should  recoil  from  the  hand  that  receives  the 
pardon  to  the  hand  that  gives  it.  The  indi- 
rect  faculty  of  pardoning  here  in  question,  by 
being  so  inconsiderable  in  show,  is  but  the 
greater  in  effect.    Its  power  of  mischief  has 


no  bounds.  At  first  glance  yon  might  i 
it  confined  to  corrupt  or  ill-judged  lenity:  iu 
fact,  it  is  not  a  whit  less  adapted  to  the  pur- 
pose of  oppression:  for  whoever  can  lieeue 
oppression  can  oppress. 

In  comparison  of  a  despotism  like  this, 
what  b  the  power  of  a  judge  ?  Small  in- 
deed: even  of  an  independent  and  iirespos- 
sible  judge.  An  arbitrary  judge  may  aave 
delinquents  from  punishment  so  caUed:  but 
be  he  ever  so  arbitrary,  he  cannot  flcreen  them 
altogether  from  natural  infiuny.  He  may  atop 
proof:  but  he  cannot  prevent  accusation. 
Something  he  must  have  heard,  and  some> 
thing  others  must  have  heard  with  him,  ere 
he  can  say,  /  wiU  hear  no  more.  Under  sacii 
circumstances,  an  acquittal  is  a  eertifieate  of 
guilt. 

3.  It  enables  a  man,  under  &TOiir  of  that 
dispensing  power,  to  establish  a  secret  des- 
potism— the  more  connivances^  the  mofc 
delinquents:  and  in  every  known  delioqiienK 
he  beholds  a  slave.  Interest  is  thus  pat  in 
direct  opposition  to  duty :  neglect  of  duty 
has  arbitrary  power  for  its  reward;  and  the 
greater  the  neglect,  the  greater  the  reward. 
The  multitude  of  tiiese  slaves  baa  scarce  any 
other  limits  than  what  a  man's  own  i 
tion  may  think  fit  to  set  to  it> 
seconded  if  necessary  by  rumour,  gives  to 
understand  that  such  and  such  laws  may  be 
Isolated  with  impunity :  though  it  sboold  be 
rashness  alone  that  could  be  the  first  to  profit 
by  the  intelligence,  yet  reflection  and  ealai- 
lation  noay  follow  by  degrees.  What  a  variety 
of  transgressions  are  there,  which,  if  no  one 
were  to  be  punished  for  them,  almost  every 
one  would  give  into  without  scruple  I  But 
any  one  iudi  transgression  thus  become  am- 
versal,  is  enough  to  bring  the  whole  body  of 
citizens  within  the  pale  of  this 
and  depopulate  the  empire  of  the  las 


*  Take,  for  instance,  the  case  of  libda  under 
the  English  law :  an  ofwnce  of  which  there  »  as 
definition  by  law.  against  which  in  fact  there  is 
no  law,  but  of  which  the  definitkm,  as  far  as  it 
is  to  be  collected  from  judicial  pmctioe^  is  list 
publishing  anythinff  concerning  a  nian,  whedier 
m  a  private  or  public  character,  whidi  a  maa 
would  not  like  to  nave  published  concerning  Imn. 
If  ever  newspaper  was  a  libel,  so  is  pofaaps  every 
newspaper  that  was  ever  published,  not  to  men- 
tion books  of  politics,  bionapfay,  history,  and  n 
forth.  By  the  same  law  were  are  as  many  fibd- 
lers  as  there  are  writers,  readers^  and  repeaicnof 
newspapers.  Were  this  pretenaed  law  to  be  bst 
half  executed,  what  would  be  the  consequence? 
The  people  remaining  out  of  jail  wouki  not  be 
enough  to  guard  those  that  were  in.  SuvpoK, 
then,  a  man  vested  for  life  with  the  exavmre 
power  of  prosecuting  for  libels  at  the  pubfic  ex- 
pense : — the  king  has  neither  the  power  nor  the 
wealth  that  this  man  might  have  if  he  thought 
fit  to  stoop  for  it.  Suppose  the  executioD  of  the 
laws  against  religion,  as  they  stand  at  present, 

given  to  him  upon  the  same  terma.    The  num. 
er  of  catholics,  piesbyterians,  and  other  noo* 


Digitized  by 


Google 


Tit.  VI.] 


OP  VOLUNTARY  PROSECUTORS. 


The  monster  I  have  been  painting  is  no 
chimera.  A  decree  of  the  Nafunud  Avemblj^ 
I  mudh  fear,  will  be  found  to  have  given  him 
existence.  By  Art.  8  of  the  decree  of  July 
5.  1790,  the  officers  by  whom  the  function 
of  prosecution  is  to  be  carried  on,  are  to  be 
*■  named  by  the  king,  and  named  for  life." 
By  Art.  9,  they  are  not  to  be  removed  but 
Ibr  **  forfeiture  judicially  pronounced."  Com- 
pare this  part  of  the  establishment  with  that 
which  relates  to  judges.  How  is  it  with  re- 
gard to  nomination  f  The  choice  of  these  ma- 
gistrates has  been  given,  not  to  the  king  and 
the  people  jointly,  as  proposed  by  the  com- 
mittee, but,  as  proposed  at  the  commence- 
ment of  this  work,  to  the  people  solely.  So 
&r  is  well :  but  the  choice  of  the  public  pro- 
secutor, an  office,  the  power  of  which,  as  fiir 
as  it  extends,  has  been  shown  to  be  in  effect 
so  much  greater  than  that  of  a  judge,  is  given 
—  to  whom?  To  the  people?  No.  To  the 
people  and  the  king  together  ?  Not  so  neither ; 
but  to  the  king  idone :  a  power,  of  which, 
under  the  venal  plan  of  the  ancient  despotism, 
the  crown  neyer  possessed  the  smallest  share. 
How  is  it  with  regard  to  dependence  f  The 
judges  are,  in  virtue  of  the  principle  of  sex- 
ennial election,  dependent  in  some  sort,  de- 
pendent, and  tiiat  to  a  greater  degree  than 
any  English  member  of  parliament,  upon  the 
good  opinion  of  the  people.  These  more 
powerful  magistrates  are  under  no  sort  of  re- 
gular dependence  upon  either  king  or  people. 

Was  it  the  notion  of  the  committee,  in 
fixing  these  magistrates  in  their  places  for  life, 
to  take  them  out  of  the  dependence  of  the 
king,  and  obviate  any  danger  apprehended 
from  the  royal  nomination?  On  the  contrary, 
it  is  the  very  way  to  increase,  or  rather  create 
that  very  danger.  In  the  first  place,  thev  are 
more  exposed  to  the  undue  influence  of  the 

believers  in  the  infallibility  of  the  church  of  Eng- 
land, would  give  the  exact  number  of  his  slaves. 
In  liondon,  the  extorting  money  by  threats  of 
accusation,  true  or  false,  m  a  case  where  suspi- 
cion without  proof  is  ruin,  is  a  trade  but  too  well 
known.  The  wretches  who  carry  it  on,  do  so  at 
the  peril  of  exemplary  punishment  The  magis- 
trate invested  with  the  powers  here  in  question 
might  carry  on  the  same  sort  of  trade  to  any 
amount,  in  full  security,  and  without  being  con- 
fined, as  those  wretches  are,  to  the  choice  of  the 
offence.  People  about  him  might  sell  his  con- 
nivances with  or  without  his  knowledge;  as  the 
servants  of  an  ambassador  smuggle  in  their  mas- 
ter's name.  From  this  great  ofiicer,  connivance 
would  be  a  complete  protection :  whereas,  in  deal- 
inff  with  those  malefactors,  a  license  from  one  set 
affbrds  no  security  agamst  another.  There  have 
been  times,  and  those  not  very  remote,  when  a 
dandestine  tax  upon  marriages  deemed  inces- 
tuous afibrded  a  r^ular  revenue  to  the  retainers 
of  the  courts  calledEcelesiasticBL  Safety  as  well 
as  success  was  secured  to  this  species  of  extortion, 
by  what  may  be  reckoned  a  very  loose  kind  of  mo- 
nopoly,  in  comparison  of  the  strict  and  perfect  one 
vow  betoietis. 


crown  in  this  way,  than  if  they  were  even 
removable  at  the  pleasure  of  the  crown :  in 
the  next  place,  were  they  altogether  out  of 
reach  of  that  influence,  it  would  be  never  the 
better  for  the  people. 

I  say  they  are  more  exposed  to  the  undne 
influence  of  the  crown,  than  if  they  were  re- 
movable at  the  pleasure  of  the  crown.   At  a 
first  glance,  this  is  a  paradox :  at  a  second, 
nothing  can  be  more  true.    Had  they  been  in 
this  way  dependent  upon  the  king,  they  would 
have  been  in  some  sort  dependent  upon  the 
people.    How  so  ?   In  virtue  of  the  depend- 
ence the  king  is  under  with  regard  to  the 
National  Assembly,  the  chosen  dependents 
of  the  people.     If  A  is  dependent  upon  B, 
and  B  upon  C,  A  too  is  dependent  upon  C. 
Confined  to  regular  and  open  dependence,  to 
that  sort  of  dependence  which  results  from 
the  power  of  removal,  there  is  not  an  axiom 
in  mathematics  more  indisputable.  But  where 
the  dependence,  in  one  of  the  links,  is  of  that 
irregular  kind  which  is  constituted  by  exposure 
to  secret  influence,  the  chain  is  broken,  the 
consequence  does  not  follow.  How  then  stands 
the  matter  with  regard  to  these  magistrates  ? 
They  are  exposed  to  fiill  under  the  dependence 
of  the  king,  but  in  such  a  way  as  does  not 
bring  them  at  all  under  the  dependence  of 
the  people.    Had  they  been  removable  by  the 
king,  they  might  have  been  removed  upon 
occasion.  In  compliance  with  the  wishes  of  the 
people.    Now,  they  cannot  be  removed  by  the 
king  on  that  ground,  any  more  than  on  any 
other.   But  in  this  apparent  impotence  of  the 
crown  lies  its  real  strength.     By  not  being- 
liable  to  be  removed  by  the  king,  they  are  not 
the  less  liable  to  be  gained  by  Mm :  and  when 
once  gained  by  him,  they  are  gained  to  some 
purpose :  for  there  is  nothing  in  the  world 
that  can  take  them  out  of  his  hands.    Fear 
of  being  removed  is  only  one  means  of  being 
gained :  but  if  a  man  is  gained,  what  matters* 
it  whether  by  his  hopes  or  by  his  fears  ?  llie 
natural  course  of  things  is,  that  the  whole 
body  of  these  magistrates  should  be  at  the 
king's  devotion.     If  their  own  promotion  in ' 
their  own  line  depends  upon  him,  the  means 
are  clear  at  once:  but  be  this  as  it  may,  they 
will  have  children  or  other  connexions,  whom 
he  can  not  only  place,  or  refuse  to  place,  but 
displace.     Had  they  been  removable  by  the 
king,  they  would  not  have  been  worth  gain- 
ing by  him :  for  when  he  had  gained  a  man, 
he  might  have  been  obliged  to  turn  him  out, 
in  compliance  with  the  wishes  of  the  people. 
Being  irremovable  by  him  or  anybody  else, 
they  are  worth  gaining,  and  he  could  not  wish 
for  a  fiurer  chance  for  it.    He  has  their  whole 
lives  to  gain  them  in,  and  they  have  their 
whole  lives  to  serve  him  in.     Had  he  pos- 
sessed the  power  of  removing  them,  he  could  • 
scarcely  have  exercised  it  but  in  subserviency 
to  the  wishes  of  the  people.  He  could  scarcely 
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hftTe  yentored  to  exercise  it  without  some 
known  reason  capable  of  being  avowed.  Were 
a  magiBtrate  of  this  kind  to  have  been  dis- 
placed, the  people  could  have  said,  and  na- 
turally would  have  said,  **  Why  do  you  do 
80?**  But  could  anybody  say,  **  Why  have 
you  forborne  to  give  a  place  to  a  brother  of 
his,  or  to  a  son  ?'*  The  efficacy  of  a  power 
as  an  instrument  of  bad  government,  is  in 
exact  proportion  to  the  irresponsibility  of  its 
exercise :  hence  it  is,  that  in  many  cases  pa- 
tronage has  in  this  respect  so  much  the  adp 
vantage  over  a  power  ol  removaL 

But  were  these  magistrates  as  clearly  out 
of  the  reach  of  royal  influence  as  they  are 
palpably  exposed  to  it,  would  their  indepen- 
dence be  ever  the  better  for  the  people?  By 
no  means.  See  on  this  head  what  has  been 
said  of  judges  [Oi,  V.  §  1.]  Independence 
without  power,  is  pure  liberty :  independence 
ooupled  with  power,  is  but  another  word  for 
despotism.  Dependence  so  it  be  legitimate, 
not  independence,  b,  as  we  have  there  seen, 
the  proper  condition,  and  the  only  proper  con- 
dition, of  an  agent  of  the  people.  The  thing 
really  mischievous  is  arbitnury  power :  whether 
the  hand  it  is  lodged  in  be  called  a  king's  or 
a  minister's,  or  an  attorney-general's,  is  of 
mighty  little  consequence.  The  thing  really 
ndschievous  is  arbitrary  power:  and  this,  it 
18  but  too  true,  these  magistrates  are  in  pos- 
session of:  whether  they  abuse  it  in  pursuit 
of  views  of  their  own,  or  in  pursuit  of  the 
views  of  a  minister,  is  of  little  consequence. 
They  may  abuse  it  in  both  ways;  but  the 
greater  temptation  of  the  two  is  that  of  which 
the  cause  lies  in  themselves.  It  is  only  by 
accident  that  a  minister  will  have  a  point  to 
gain,  especially  a  point  worth  gaining  at  the 
expense  of  so  much  management.  But  of  his 
own,  a  man  in  their  situation,  if  he  has  pas- 
sions, will  have  points  to  gain  of  all  sorts, 
and  without  end. 

Far  be  it  from  me  on  this  single  error  to 
ground  any  sinister  prophecies.  It  is  not  this 
error,  nor  a  thousand  such  as  this,  that  could 
make  at  this  time  of  day  a  bad  government 
in  France.  Where  correction  is  so  easy,  the 
most  palpable  opportunities  of  abuse  can 
never  be  productive  of  any  serious  mischief. 
Liberty  is  in  legislation  what  charity  is  in 
religion.  When  a  constitution  is  sound  at 
heart,  a  thousand  little  disorders  may  find 
their  way  into  it  without  producing  any  very 
malignant  symptoms.  But  though  the  con- 
stitution of  a  country  were  like  the  stomach 
of  a  Mithridates,  vrtiolesome  diet  would  still 
daim  the  preference.* 


*  The  great  check  upon  this  power  is  the  right 
reserved  to  individuals  of  daimlng  satisfaduon 
t&t  the  private  ii^uty.  So  far  as  this  extends, 
secret  oonnivaoce  on  thepart  of  Ae  public  pro* 
secator  is  impossible;  This  aooordini^y  is  the 
circumstance  wMcb,  under  the  old  system,  pre* 


4.  An  inferior  inconvenience,  tho^gbbj  no 
means  an  inconsiderable  one,  resultiiig  fron 
this  monopoly,  is  the  excluding  in  all  cases 
firom  the  charge  of  prosecuting,  infiamers, 
who  in  some  cases  are  the  best  proaeentors, 
and  witnesses,  who  in  all  cases  are  tlie  bert 
infonners. 

(1.)  In  many  cases  it  is  natural  that  a  vo- 
lunteer, such  as  the  informer,  should  make  a 
better  prosecutor  than  any  one  who  is  math 
by  office.  Under  what  idea  is  one  and  the 
same  person  appointed  in  all  cases  for  this 
duty?  That  in  all  cases  the  same  man  wDI 
bo  the  fittest  for  it?  No:bat  thatin  no  case 
it  may  be  without  somebody  to  undertake  it. 
In  the  way  of  Zealand  activity,  when  abifity 
is  not  wanting,  nor  connivanoe  to  be  appre- 
hended, much  more  may  be  expected  from 
volunteers  than  firom  a  veteran,  in  whose 
bosom  the  habit  of  action  so  naturally  begets 
the  habit  of  indiflerence.  Hope  of  sncoess  is 
the  principle  that  animates  the  one :  fear  of 
censure,  the  consideration  that  compels  the 
other.  Indifference  is  the  exclusive  attribute 
of  the  judge:  zeal,  not  indifference,  is  the 
virtue  of  the  prosecutor :  against  defect  of 
zeal,  if  found  in  this  station,  there  vronld  he 
no  remedy :  against  excess,  the  remedy  is  ob- 
vious and  adequate,  the  oontrouKng  power  of 
the  judge.  The  difference  will  be  the  more 
obvious,  and  the  advantage,  not  to  say  neces- 
sity, of  preferring  the  volunteer,  the  more 
unquestionable,  where  a  factitious  reward 
dependent  upon  success  is  the  only  means  of 
obtaining  informers  that  can  be  depended  up- 
on:  as  in  cases  of  offence  of  a  purely  pubUc 
nature.  How  much  would  the  value  of  the 
reward  be  diminished,  if  the  attainment  of  it 
were  made  unavoidably  to  depend  upon  the 
efforts,  not  of  him  who  is  to  enjoy  it,  hot  of 
another  who  has  nothing  to  do  with  it,  and 
in  whom  he  has  perhaps  no  confidence  I 

(2.)  A  witness  is  the  best  informer;  and 
thence,  as  such,  the  best  prosecutor,  if,  in 
the  capacity  of  witness,  informer,  < 


vented  the  dispensing  power  from  being  | 
to  such  a  degree  as  to  excite  any  gcMral  and 
notorious  dissatisfaction.  But  this  check  xeadbes 
no  farther  than  to  offences  affecting  particular  in- 
dividuals :  it  extends  not  to  such  as  are  of  a  purdy 
public  nature.  Here,  then,  wasthe  sphere  widiin 
which  the  arbitrary  dispensing  power  found  room 
to  display  itself.  An  offence  oetter  alluded  to 
than  named,  and  which,  though  it  appears  to  be 
much  more  conmion  in  rranoe  than  m  Eng^land. 
is  frequenUy  punished  in  the  latter  oountry^  and 
for  many  years  back  scarce  ever,  If  at  all,  in  the 
forme^  seems  to  affiird  an  instance  of  the  exer- 
tion of^such  a  power.  As  to  die  propriety  of  sock 
a  connivance,  isoutof  the  quesoon  here  x  hot  die 
fact  of  such  connivance  will  serve  as  one  instance, 
amongst  many  others  which  doubtless  might  be 
found,  to  prove  that  the  notion  of  the  actual  ex- 
erdse  of  such  a  dispenshiff  power,  and  that  «» 
such  a  degree  as  to  dcspou  a  law  of  almoal  the 
whole  of  its  efficacy,  ii  far  from  a  chimwiCBl  ea^ 
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ctttor,  a  man  could  always  be  as  sure  of  every 
other  man  as  of  himself,  there  would  be  no 
room  f^  choice.  As  it  happens,  this  is  not 
the  esse. 

Separate,  then,  the  informer  from  the  wit- 
ness, what  is  the  consequence  ?  In  the  first 
place,  you  drive  men  in  both  capacities  from 
the  service  of  the  law.  I>elin<iuency  gets  a 
double  chance  of  impunity,  and  the  laws  a 
double  chance  for  impotence.  They  will  go 
unexecuted  at  one  time,  because  a  witness 
sees  nobody  that  will  prosecute ;  at  another 
time,  because  he  who  would  have  prosecuted 
has  got  neither  evidence  nor  information. 
EtndeHC9,  properly  so  called,  is  evidence  to 
ground  conviction :  vrformation  is  evidence  to 
ground  proaeaUion,  In  one  case,  as  in  the 
other,  where  is  the  sense  of  rejecting  the  best 
evidence,  and  receiving  worse  in  preference  ? 
Whose  account  deserves  to  have  moat  weight  ? 
•^  that  of  a  man  who  knows  how  the  afibir 
passed  because  he  saw  it,  or  that  of  a  man 
who  knows  nothing  about  the  matter  but 
from  what  he  has  heard  somebody  else  say, 
or  from  some  inconclusive  fragment  of  cir- 
cumstantisl  evidence  ?  Upon  the  strength  of 
evidence  that  is  to  come  from  me,  you  venture 
on  a  prosecution.  What  follows?  That 
your  fortune  and  your  character  are  so  for  at 
my  mercy«-at  the  mercy  of  one  of  whom  per« 
hi4)8  you  have  no  knowledge.  This  sort  of 
foith,  great  as  it  is,  must  in  many  cases  be  re- 
posed, or  prosecution  could  not  take  place: 
but  to  what  purpose  create  such  a  necessity 
out  of  nothing  ?  How  difierent  the  case  where 
yov,  the  witness,  are  received  to  inform ;  and 
having  informed,  to  prosecute !  You  know 
what  it  is  you  know :  on  yourulf  you  can  de- 
pend: of  yourself  you.  may  be  sure. 

'  5.  Driving  men  from  the  service  of  the  law 
is  not  the  only  inconvenience  resulting  from 
this  exclusion.  It  puts  the  law  itself  into 
the  power  of  individuals.  Ordain  that  a  pro- 
secutor or  an  informer  shall  not  be  admitted 
as  a  deposing  witness,  what  follows?  That, 
to  the  num  whom  opportunity  has  made  either 
the  sole  observing  witness,  or  a  necessary  wit- 
ness, you  have  given  the  power  of  pardoning. 
He  lodges  the  information,  or  he  commences 
the  prosecution :  and  when  the  time  comes 
for  giving  evidence,  his  evidence,  however 
conclusive,  is  not  to  be  heard,  and  acquittal 
is  the  consequence. 

When  the  fonctions  of  prosecutor  and  wit- 
ness are  separate,  and  the  prosecutor  finds 
himself  under  the  necessity  of  pinning  his 
foith  upon  the  conduct  and  character  of  an- 
other person  in  the  quality  of  witness,  inac- 
curacy or  subsequent  felsehood  is  not  the 
only  danger  he  stands  exposed  to.  Treachery 
has  a  game  in  its  power,  which,  under  the 
improvident  regimen  of  some  systems  of  law, 
is  probably  but  too  often  played,  by  those 
wiMse  habitual  study  it  is  to  elude  the  laws,- 


against  thoae  whose  habitual  business  it  is 
to  give  them  their  execution.  Falsehood  is 
thrown  out  as  a  lure,  for  an  informer  and 
prosecutor  to  catch  hold  of:  when  evidence 
comes  to  be  given,  the  folsehood  is  dropped, 
and  truth  substituted  in  its  stead.  Such  is 
the  situation  of  every  man  who,  upon  the 
strength  of  evidence  not  his  own,  ventures 
to  step  forth  and  give  his  service  to  the  public 
in  this  perilous  and  invidious  line  I  respon- 
sible, at  the  peril  of  fortune  and  character, 
for  the  levity  or  treachery  of  another,  perhaps 
unknown  to  him,  and  never  of  his  choice. 
The  guilty  traitor  assumes  the  accent  and 
the  port  of  injured  innocence :  the  reproach 
of  calumny  foUs  upon  the  deluded  minister  of 
truth  and  justice.  Then  comes  the  licensed  ac« 
cessary  after  the  fact,  and  sharpens  the  wound 
with  tike  venom  of  his  tongue : — **  See  1  this 
is  your  own  witness  I  Out  of  his  own  mouth 
you  stand  condemned  I" 

Under  the  English  law  of  evidence,  for  ex- 
ample, what  species  of  treachery  can  be  more 
certain  of  its  elSTect,  or  more  secure  from  pu* 
nishment?  For  the  truth  told  at  the  trial, 
there  can  be  none,  for  it  was  the  truth :  for 
the  falsehood  before  the  trial,  there  can  be 
none,  for  it  was  extrajudicial,  and  not  upon 
oath.  Against  such  vUe  artifice  nothing  that 
can  be  done  by  the  law  on  this  head  can,  it 
is  true,  afibrd  any  perfectly  effectual  remedy : 
but  we  see  the  danger  to  which  the  indivi- 
dual and  the  cause  of  justice  stand  exposed 
under  a  separation  of  the  two  functions,  and 
one  reason,  amongst  others,  why  the  endea- 
vour of  the  law  should  be,  not  to  discourage 
the  congunction,  but  to  fovour  it. 

The  incongruity  is  more  particularly  striking 
in  that  numerous  dass  of  cases  where  a  foc- 
titious  reward  is  the  law's  sole  reliance.  When 
you  advertise  thus  for  assistance,  what  is  it 
you  really  advertise  for?  what  is  it  you  are 
really  in  want  of?  A  prosecutor  ?  No  such 
thing.  A  prosecutor  you  might  get  anywhere : 
a  prosecutor,  as  such,  you  have  no  more  need 
to  advertise  for  than  a  judge.  An  informer? 
Perhaps  so.  But  when  you  have  got  one, 
what  are  you  the  better  for  him,  if  his  tn- 
fomuUion  neither  is  itself  evidence,  nor  leads 
you  to  evidence  f  The  one  thing  needful,  the 
thing  you  really  want,  the  thing  you  really 
mean  to  get  by  thus  advertising,  is  evidence. 
The  sort  of  person  you  are  really  in  want  6f, 
the  sort  of  person  you  really  advertise  for, 
is  not  so  much  a  prosecutor  or  an  informer, 
as  a  witness.  Get  evidence,  you  get  every- 
thing :  miss  of  this,  you  had  better  have  got 
notlung.  Get  a  witness,  in  this  way,  you  get 
an  informer  into  the  bargain :  for,  in  letting 
you  know  that  it  has  foUen  in  his  way  to  be 
a  witness,  a  man  informs.  Get  an  informer 
who  neither  was  himself  a  witness  (I  mean, 
an  observing  witness,)  nor  can  give  you  any 
information  that  will  answer  the  purpose  <» 
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evidence,  or  lead  to  evidence,  yeu  had  better 
not  have  had  him.*  An  informer,  who  can- 
not himself  give  you  anything  that  can  be 
accepted  as  evidence,  may  still  have  his  use. 
True.  Buton  what  condition?  On  condition 
of  his  enabling  you,  by  means  of  his  informa- 
tion, to  get  it  from  some  other  quarter.  But 
is  his  information  the  worse  for  being  capable 
of  being  itself  used  as  evidence?  On  the  con- 
trary, no  other  information  can  be  so  satisfac- 
tory or  so  good.  When,  in  the  first  instance, 
you  can  hear  how  a  thing  passed,  from  a  man 
who  saw  how  it  passed,  to  what  purpose  turn 
him  back,  for  the  sake  of  hearing  of  it  from 
somebody  else,  who  knows  noUiing  about 
the  matter  but  from  him?  Is  your  informer 
the  worse  informer,  because,  having  been  an 
observing  witness,  he  is  capable,  and  in  that 
character,  of  becoming  a  deposing  one?  On 
the  contrary,  he  is  by  so  much  a  better  one 
than  any  other. 

"  Oh,  but  bought  evidence  is  bad  evidence." 
Is  it  so  ?  Then  why  attempt  to  buy  it  ?  If 
evidence  is  to  be  had  for  nothing,  why  bid 
money  for  it  ?  By  thus  bidding  for  it,  instead 
of  getting  good  evidence,  you  deprive  your- 
self of  it :  the  good  you  might  have  had,  you 
yourself  turn  into  bad.  If  it  is  not  to  be  had 
without  buying,  he  then,  whoever  he  is,  that 
supplies  you  with  it — your  informer  or  your 
prosecutor  must  have  bought  it,  or  you  will 
never  get  it.  But  if  it  must  be  bought  after 
all,  why  not  by  you  as  well  as  by  him  ?  why 
not  directly  as  well  as  drcuitously  ?  Why 
pay  two  men  for  the  service  of  one  ?  And 
what  is  information  itself,  but  evidence  ?  It 
may  be  circumstantial  evidence  only,  and  not 


*  The  word  witnett  is  used  indiscriminately 
with  reference  to  two  very  distinct  and  disdn. 
goishable  situations:  that  of  a  man  who  actuidly 
saw,  heard,  or  in  one  word  observed  so  and  so ; 
and  that  of  a  man  who  avers,  deposes,  tuirratesy 
in  a  iudicial  way,  that  on  such  or  such  an  occa- 
sion he  made  observation  as  above.  In  the  first 
case  he  may  be  styled  an  observifig  at  percipient 
witness;  in  the  other,  a  narrating  at  deposing 
tsUneu.  The  thing  to  be  widied  is,  that  every 
one  who  has  been  an  observing  witness,  with  re- 
gard to  the  matter  in  question,  should,  as  far  as 
Uiere  is  need  of  his  testimony,  become  a  nar^ 
rating  witness:  and  that  at  any  rate  every  man, 
without  exception,  who  becomes  a  narrating  wit- 
ness, should  have  been  an  observing  one  so  far 
as  he  narrates.  In  as  far  as  he  fails  of  being  so, 
he  becomes  nfaUe  witness:  and,  if  what  there  u 
false  in  his  narration  is  accompanied  with  the 
consciousness  of  its  being  so,  and  has  been  given 
upon  oath,  a  oerjured  one.  The  assistance,  then, 
wnich  is  really  wanted,  the  assistance  which  die 
law  by  this  means  endeavours  to  obtain,  is  that 
whidi  he  who  has  been  an  observing  witness 
lends,  by  becoming  a  narrating  one. 

The  expressions  testis  ocutatus,  an  eye-witness, 
an  ear'witness,  and  all  others  which  refer  ex- 
dnsively  to  a  single  one  of  the  five  senses,  are 
so  many  partial  and  impartial  expressions  of  this 


direct :  it  may  be  heeruty  evidence  oiily»  and 
not  immediate :  but  evidence  it  is,  bs  ^  as 
it  goes,  at  any  rate.  If  bought  evidence  is  bad 
evidence,  so  then  is  bought  informatum  bad 
information. 

This  underhand  practice,  this  oonfusum  snd 
double  dealing,  this  contrivance  for  getting 
one  thing  by  asking  for  another,  to  what  cause 
is  it  to  be  ascribed  ?    In  England  at  least, 
and  not  improbably  in  more  countries  besides 
England,  to  a  want  of  concert  between  the 
statute  and  common  law.  The  former  havii^ 
public  good,  often  for  its  real,  and  always  fio^ 
its  professed  end,  pursues  that  end  by  such 
means  as  the  nature  of  things  and  men  sup- 
plies, collecting  improvement  by  slow  but 
advancing  degrees  from  the  stores  of  reasoa 
and  experience.     The  other,  never  haviiy 
had  public  good  so  much  as  for  its  professed 
end,  pursues  in  primitive  blindness  wfaatever 
blind  track  it  stumbled  upon  at  first.    *'  Bfen 
are  of  two  sorts,  the  good  and  tke  bad :  the 
bad  are  governed  by  interest ;  they  act  from 
motives :  the  good  are  governed  by  nothii^ 
at  all ;  they  act  without  motives :  in  them, 
action  is  produced  in  the  way  of  eqnivocsi 
generation ;  it  is  an  effect  without  a  cause. 
Witnesses  ought  of  course  to  be  of  the  good 
class :  therefore,  if  a  man  acta  or  speaks  un- 
der the  influence  of  interest,  he  is  not  fit  fiw 
a  witness;  he  ought  not  to  be  beard.    Of 
interest  there  is  one  kind;  and  tbere  is  but 
one — that  which  is  created  by  money.    Love 
of  fimae  has  been  pronounced  the  universal 
passion.  The  man  who  said  so,  wrote  a  book, 
in  which  he  thought  he  had  proved  it.    He 
was  a  poet;  he  knew  nothmg  about  the  mat- 
ter.  We  lawyers  know  better  things.   There 
is  no  such  passion  as  the  love  of  fiune.    One 
passion  there  is  in  human  nature — the  love 
of  money.    It  is  not  only  the  universal  pas- 
sion, but  the  only  one.    What  is  the  con- 
sequence?    That  money,  and  money  alone, 
governs  every  man :  and  a  particle  oIT  it,  less 
than,  the  smallest  that  ever  came  out  of  a 
mint,  is  quite  sufficient  for  the  purpose.  T^e 
any  man  you  will ;  hold  up  before  his  eyes  a 
farthing,  or  the  five-hundredth  part  of  a  frr- 
thing,  it  makes  no  difference :  you  draw  him 
out  of  the  good  class  into  the  wicked  dass 
at  once.    Look  the  world  over:  you  will  not 
find  that  man  whom  the  glimpse  of  a  gain  to 
that  amount  would  not  convert  into  a  per- 
jurer :  although  honour,  love,  friendship,  na- 
tural affection,  even  gain  under  another  skspe, 
and  that  to  an  amount  ever  so  much  greater, 
were  all  striving  in  conjunction  to  draw  him 
to  the  other  side.    As  it  is  impossible,  there- 
fore, that  a  man  who  could  get  a  fiuthing  by 
perjuring  himself  should  not  peijure  MnaA 
were  he  to  speak,  to  what  purpose  should 
he  be  heard  ?   Therefore  no  man  who  can  be 
said  to  have  an  interest  ou^t  to  be  admitted 
in  character  of  a  witness,  in  any  case.    Ac- 
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cordingly,  in  a  thoimad  eases,  he  may  be 
admitted  notwithstanding ;  and  that,  be  the 
value  of  the  interest  ever  so  considerable." 
Such  is  the  philosophy,  and  sucJi  the  consist- 
ency of  the  conmion  law. 

To  the  authors  of  the  statute  law  it  has 
happened  to  reason  differently:  according  to 
them,  the  good  and  the  bad  are,  it  should 
seem,  alike  obsequious  to  the  dictates  of  in- 
terest, real  or  imagined;  though  some  are 
more  so  to  one  modification  of  it,  others  to 
another :  nor  does  it  follow  absolutely,  that 
because  a  man  will  tell  truth  for  a  certain 
sum,  he  will  tell  lies  and  perjure  himself  at 
the  same  price.  But  how  long  will  superior 
authority  suffer  itself  to  be  set  at  nought  by 
subordinate?  How  long  will  discernment 
see  its  purposes  frustrated  by  perversity  and 
ignorance  ? 

§6.  Gf  Sleeping  Laws. 

An  official  monopoly  of  the  right  of  prose- 
cution is  naturally  connected  with  the  policy 
of  sleeping  laws.  It  is  a  fit  instrument  of 
such  policy,  and  at  first  sight  one  would  sup- 
pose an  indispensable  one.  It  is  easy  enough 
to  conceive  how  laws  should  sleep,  when 
there  is  but  one  man  in  the  world  that  csa 
call  them  into  life.  How  this  should  ever 
happen,  when  it  is  in  the  power  of  any  one 
of  the  community  whatever  to  awaken  them 
at  pleasure,  is  not  so  obvious.  Sure  it  is,  that 
for  such  a  lethargy  there  can  be  no  place,  but 
for  some  radical  principle  of  wealoiess  per- 
vading and  debilitating  the  whole  system.  If 
the  burthen  of  discouragement  that  presses 
upon  the  &culty  of  calling  the  laws  into  ac- 
tion is  so  enormous  as  to  amount  in  general, 
in  quiet  times,  to  a  prohibition,  laws  may  re- 
main thus  torpid,  though  that  faculty  exists 
in  appearance  everywhere.  But  such  is  not 
the  natural  state  of  things :  and  a  man  must 
have  some  acquaintance  with  the  English  sys- 
tem of  procedure,  to  be  able  readily  to  con- 
ceive it.  Setting  out  of  the  question  a  state 
of  things  so  singular,  a  country  where  the 
temple  of  penal  justice  is  thrown  wide  open 
is  not  a  natural  receptacle  for  sleeping  laws. 
Those  who  look  upon  such  fiimiture  as  either 
useful  or  ornamental,  should  suffer  but  one 
door  to  that  temple,  and  lodge  the  key  of  it 
in  a  single  hand. 

Of  the  condition  of  him  whose  curse,  I  had 
almost  said  whose  crime,  it  is  to  live  under 
such  laws,  what  is  to  be  said?  It  is  neither 
more  nor  less  than  slavery.  Such  it  is  in  the 
very  strictest  language,  and  according  to  the 
ezactest  definition.  Law,  the  only  power 
that  gives  security  to  others,  is  the  very  thing 
that  takes  it  away  from  him.  His  destiny  is 
to  live  his  life  long  with  a  halter  about  his 
neck;  and  his  safety  depends  upon  his  never 
meeting  with  that  man  whom  wantonness  or 
malice  can  have  induced  to  pidl  at  it.    Be- 


tween the  tyranny  of  sleeping  laws,  and  the 
tyranny  of  lawless  monarchy,  there  is  this 
difference :  the  latter  is  the  tjrranny  of  one, 
the  other  is  the  tyranny  of  millions.  In  the 
one  case,  the  slave  hu  but  one  master;  in 
the  other,  he  has  as  many  masters  as  there 
are  individuals  in  the  party  by  whom  the 
tyranny  has  been  set  up. 

Tyranny  and  anarchy  are  never  fiu*  asunder. 
Dearly  indeed  must  the  laws  pay  for  the  mis- 
chief of  which  they  are  thus  made  the  instru- 
ments. The  weakness  they  are  thus  struck 
with  does  not  confine  itself  to  the  peccant 
spot ;  it  spreads  over  their  whole  frame.  The 
tainted  parts  throw  suspicion  upon  those  that  ' 
are  yet  sound.  Who  can  say  which  of  them 
the  disease  has  gained,  whidi  of  them  it  has 
spared  ?  You  open  the  statute-book,  and  look 
into  a  clause :  does  it  belong  to  the  sound 
part,  or  to  the  rotten  ?  How  can  you  say  ? 
by  what  token  are  you  to  know  ?  A  man  is 
not  safe  in  trusting  to  his  own  eyes.  You 
may  have  the  whole  statute-book  by  heart, 
and  all  the  while  not  know  what  ground  you 
stand  upon  under  the  law.  It  pretends  to 
fix  your  destiny :  and  after  all,  if  you  want 
to  know  your  destiny,  you  must  learn  it,  not 
from  the  law,  but  horn  the  temper  of  the 
times.  The  temper  of  the  times,  did  I  say  ? 
You  must  know  the  temper  of  every  indivi- 
dual in  the  nation;  you  must  know,  not  only 
what  it  is  at  the  present  instant,  but  what  it 
will  be  at  every  future  one :  all  this  you  must 
know,  before  you  can  lay  your  hand  upon 
your  bosom,  and  say  to  yourself,  /  am  safe. 
What,  all  this  while,  is  the  character  and 
condition  of  the  law?  Sometimes  a  bugbear, 
at  other  times  a  snare:  her  threats  inspire 
no  efficient  terror ;  her  promises,  no  confi- 
dence. The  canker-worm  of  uncertainty, 
naturally  the  peculiar  growth  and  plague  of 
the  unwritten  law,  insinuates  itself  thus  into 
the  body,  and  preys  upon  the  vitals  of  the 
written. 

All  this  mischief  shows  as  nothing  in  the 
eyes  of  the  tyrant  by  whom  this  policy  ia 
upheld  and  pursued,  and  whose  blind  and 
mBlignant  passions  it  has  for  its  cause.  His 
appetites  receive  that  gratification  which  the 
times  allow  of:  and  in  comparison  with  that, 
what  are  laws,  or  those  for  whose  sake  laws 
were  made?  His  enemies,  that  is,  those 
whom  it  is  his  delight  to  treat  as  such,  those 
whose  enemy  he  has  thought  fit  to  make  him- 
self, are  his  footstool :  their  insecurity  is  his 
comfort;  their  sufferings  are  his  enjoyments ; 
their  abasement  is  his  triumph. 

Whence  comes  this  pernicious  and  unfeel- 
ing policy  ?  It  is  tyranny's  last  shift,  among 
a  people  who  begin  to  open  their  eyes  in  the 
csim  which  has  succeeded  the  storms  of  dvil 
war.  It  is  her  last  stronghold,  retained  by 
a  sort  of  capitulation  made  with  good  govern- 
ment and  good  sense.     Common  humanity 
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would  not  endure  such  laws,  were  they  to 
give  signs  of  life :  negligence,  and  the  fear  of 
change,  suffer  them  to  exist  so  long  as  they 
promise  not  to  exist  to  any  purpose.  Sensi- 
ble images  govern  the  bulk  of  men.  What 
the  eye  does  not  see,  the  heart  does  not  rue. 
Fellow-citizens  dragged  in  crowds,  for  con- 
science sake,  to  prison,  or  to  the  gallows, 
though  seen  but  for  the  moment,  might  move 
compassion.  Silent  anxiety  and  inward  hu- 
miliation do  not  meet  the  eye,  and  draw  little 
attention,  though  they  fill  up  the  measure  of 
a  whole  life. 

Of  this  base  and  malignant  policy  an  ex- 
ample would  scarcely  be  to  be  found,  were 
it  not  for  religious  hatred,  of  all  hatred  the 
bitterest  and  the  blindest.  Debarred  by  the 
infidelity  of  the  age  from  that  most  exquisite 
of  repasts,  the  blood  of  heretics,  it  subsists 
as  it  can  upon  the  idea  of  secret  sufferings — 
sad  remnant  of  the  luxury  of  better  times.* 

It  is  possible,  that,  in  tiie  invention  of  this 
policy,  timidity  niay  have  had  some  share ; 
for  between  tyranny  and  timidity  there  is  a 
near  alliance.  Is  it  probable  ?  Hardly :  the 
less  so,  as  tyranny,  rather  than  let  go  its  hold, 
such  is  its  baseness,  will  put  on  i^e  mask  of 
cowardice.  It  b  possible,  shall  we  say,  that 
in  England  forty  should  be  in  dread  of  one : 
but  can  it  be  called  probable,  when  in  Ire- 
land forty  suffer  nothing  from  fourscore  ? 

When  they  who  stand  up  in  the  defence  of 
tyrannical  laws  on  pretence  of  their  being  in 
a  dormant  state,  vouchsafe  to  say  they  wish 
not  to  see  them  in  any  other,  is  it  possible 
they  should  speak  true  ?  I  will  not  say :  the 
bounds  of  possibility  are  wide.  Is  it  proba- 
ble? That  is  a  question  easier  answered. 
To  prevent  a  law  fi^m  being  executed,  which 
is  the  most  natural  course  to  take  ?  to  keep 
it  alive,  or  to  repeal  it  ?  Were  a  man's  wishes 
to  see  it  executed  ever  so  indisputable,  what 


*  Seventy  thousand  catholic  dissenters,  added 
to  two  hundred  thousand  presbyteriant  and  other 
pfotestant  dissenters,  are  to  join  in  first  subduing 
and  then  oppressing,  eight  millions  of  church  <u 
England  men.  So  irrational  are  the  principles 
of  these  heretics,  that  their  prevalence  is  the 
greatest  cahunity  that  can  befall  the  nation.  So 
rational  are  they  at  the  same  time,  as  well  as  so 
concordant  among  themselves,  ttiat  they  want 
nothing  but  fair  play  and  the  liberty  or  being 
heard  upon  equal  terms,  to  gain  the  nugority  ctf 
churchmen,  and  make  them  either  catholics,  or 
Presbyterians,  or  independents,  or  quakers,  or  all 
at  once.  To  inwent  a  catastrophe  thus  horrible 
and  thus  imminent,  the  whole  body  of  these  he- 
retics are  to  be  kept  In  a  state  of  slavery,  collec- 
tively and  individually,  with  regard  to  the  whole 
body  of  the  orthodox.  The  former  are  to  be, 
with  regard  to  the  Utter,  precisely  what  the  He- 
lotes  were  with  regard  to  the  Laoedcmonianai 
Every  man  of  the  one  class  is  to  have  it  in  his 
power  at  pleasure  to  devote  to  ruin  every  man  of 
the  other,  whenever  he  happens  to  be  in  a  mood 
for  it  Upon  such  terms,  and  upon  such  terms 
^y,  the  church  is  safe. 


stronger  proof  oould  he  givo  of  hia  useerity 
than  by  taking  this  very  course*  in  taking 
which  he  desires  to  be  considered  as  wishing 
the  law  not  to  be  executed  ?  Wlien  wordi 
and  actions  give  one  another  the  lie,  is  it  pes- 
siUe  to  believe  both?  If  not,  whidi  have 
the  best  title  to  be  believed?  The  task  they 
give  to  faitii  sod  charity  is  rather  a  severe 
one.  They  speak  up  for  laws  against  diievn 
and  smugglers:  they  speak  up  for  the  same 
laws,  or  worse,  against  the  wonhiniefs  of 
God  according  to  oonsdenee:  in  the  fint 
instance,  you  are  to  believe  they  mean  to  do 
what  they  do;  in  the  other,  you  are  to  be- 
lieve they  mean  the  contrary.  Their  words 
and  actions  are  at  variance,  and  they  deebic 
it:  they  profess  insincerity,  and  insiflt  vptm 
being,  shall  we  say,  or  upon  not  being  be- 
lieved. They  give  the  same  vote  that  ws 
given  by  the  authors  of  these  laws;  they  act 
over  again  the  part  that  was  acted  by  the 
first  persecutors:  but  what  was  peraeciitioB 
in  those  their  predecessors,  is  in  these  mcs, 
it  seems,  moderation  and  benevolence.  TUi 
is  rather  too  much.  To  think  to  unite  the 
profit  of  oppression  with  the  praise  d  mode 
ration,  is  drawing  rather  too  deep  upon  the 
credulity  of  mankind. 

For  thoae  who  insist  there  ia  no  hariMup 
in  a  state  of  insecurity,  there  ia  one  vray  oSf 
proving  themselves  smcerex  let  them  ^Mage 
places  with  those  they  doom  to  it.  One  wuh 
may  be  indulged  without  a  breadi  of  charity : 
may  they,  and  they  only,  be  aubject  to  pro- 
scription, in  whose  eyes  it  is  no  giievanee! 

§  7.  Means  of  engaging  Ii^onuen  and 
Proeecutan, 

Power  without  will  will  never  peodnee 
action.  Information  and  prosecntioa,  like 
every  other  sort  of  action,  must  have  their 
inducement:  and  that  induoeoieni  most  be 
adequate.  If  this  necessary  oooditiflsi  cjdstt 
without  the  help  of  law,  it  ia  well:  if  not* 
the  deficiency  must  be  made  up  by  law,  or 
the  law  will  find  herself  without  handsL  Bat 
inducement  does  not  omnmence,  till  Aeea- 
ragementt  of  all  sorts  have  been  either  snr* 
mounted  or  removed.  What  if  the  law  her- 
self be  found  adding  to  the  load? 

The  discouragements  in  question  apply 
more  particularly,  some  of  them,  to  the  func- 
tion of  infonmr,  others  to  that  aiproeeenim'. 
The  nature  of  tiie  obstacle  will  point  out,  ia 
both  cases,  the  nature  of  the  reaourca. 

First,  as  to  informing.  Two  natwal  oIk 
stades,  independently  of  all  factitaona  one^ 
tend  to  dissuade  a  man  from  taking  npon  hna 
this  function ;  enmitg  and  o^nrai  .>  I.  The  par- 
ticular enmity  of  the  individual  inforned 
against,  and  his  particular  ronnexions ;  2.  The 
odium,  or  sentiment  of  aversion,  whidi  maa- 
kind  in  general  are  but  too  apt  to  i 
towards  the  individual  who  takes 
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to  render  to  the  cauee  of  justice  thii 
sary  service.  These  dissuuires  nuiy  both  be 
termed  natural  ones.  They  exist  without, 
and  even  in  spite  of,  anything  done  on  the 
part  of  the  law:  but  even  here  it  is  in  the 
power  of  the  law  to  add  to  the  burthen: 
nor  is  even  this  inconsistency  without  ex- 
ample.* 

The  case  is  still  worse,  if  a  man  cannot 
inform  without  being  compelled  to  prosecute. 
Nature  is  not  in  fiuilt  here.  Obligation  is 
the  pure  work  of  law.  But  of  tlus  presently. 

As  to  remedies :  against  enmity ^  there  is 
but  one,  which  is  secrety.  But  this,  as  fiur  as 
it  can  be  applied,  is  an  effectual  one.  Secresy 
indeed,  if  in  all  cases  equally  and  absolutely 
impenetrable,  would  be  a  doak  to  calumny. 
What  then  is  to  be  done?  While  no  indica- 
tions of  that  injury  appear,  keep  the  veil  in- 
violate: where  any  such  indications  betray 
themselves,  remove  it. 

Under  such  conditions,  where  can  be  the 
harm  of  secresy?  The  moment  it  can  be 
productive  of  any,  there  is  an  end  to  it.  The 
moment  it  can  be  of  any  use  to  anybody  that 
the  informer  should  be  visible,  he  is  brought 
to  light. 

So  long  as  the  information  is  not  charge- 
able with  calumny,  to  what  purpose  should 
the  author  of  it  be  known?  If  it  be  true, 
instead  of  harm  it  has  done  good:  if  fidse, 
then  indeed  there  has  been  htf  m  done ;  but 
unless  it  be  not  only  £ilse  but  groundless, 
even  here  there  is  no  injury. 

To  judge  whether  a  charge,  being  false,  is 
also  groundless,  is  it  necessary  to  know,  in 
the  first  instance,  who  gave  the  information? 
By  no  means :  before  you  have  any  concern 
with  the  informer,  you  must  look  in  the  first 
place  to  the  evidence.  Witnesses,  as  such, 
are  known  at  any  rate:  if  in  that  diaracter 
a  man  calunmiates,  in  that  character  you  may 
punish  him :  a  veil  which  covered  him  in  no 
other  character  than  that  of  informer  is  not 
worth  removing,  for  it  has  proved  no  screen 
to  him.  If  witnesses  are  altogether  wanting, 
then  indeed,  but  then  only,  is  it  material  to 
look  for  the  informer. 

Dragging  a  man  thus  to  light  who  wishes 
to  be  concealed,  can  be  of  no  use  but  for  one 
or  other  of  two  purposes :  to  subject  him  to 
jmnishment  under  the  name  of  punishment ; 
or  to  subject  him  to  the  burden  of  making 
satisfiietaon,  which  with  respect  to  him  is  the 
same  thing.  If  for  either  purpose  discovery 
be  deemed  necessary,  discovery  will  be  made; 
if  not  for  either,  what  use  in  making  it  ?  But 
the  mischief  of  making  it  is  what  we  have 
already  seen. 

Great  outcries  have  been  made  in  different 
countries  against  secret  accusations,  and  not 

■  *  I  forget  what  English  statutes  I  have  ob- 
served, adopting,  as  it  were,  and  fomenting  the 
vulgar  prgadioc. 
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without  great  reason.  Why?  Partly  because 
the  veil  was  made  so  thick  as  to  serve  as  a 
doak  to  calumny ;  partly  because  the  laws 
thus  executed  were  the  work  and  the  instru- 
ments of  despotism.  Were  the  calumny  ever 
so  conspicuous,  a  single  person  had  it  in  hia 
power  to  screen  it :  it  might  oftentimes  be 
his  interest  so  to  do,  and  in  doing  so  he  was 
irresponsible.  Where  the  law  itself  is  odious, 
everv  thing  and  every  person  occupied  in  its 
service,  sluires  the  odium.  How  many  pure 
and  excellent  artides  in  the  apparatus  of  the 
law  have  lost  their  character  in  this  way  I 
and  how  .many  bad  and  unserviceable  ones 
have,  by  their  very  unservloeableness,  become 
popular  1  See  the  Chapter  on  Juries.  Few 
popular  sentiments  that  have  not  their  root 
in  reason :  still  fewer  that  have  not  spread 
beyond  the  reason  out  of  which  they  grew. 

By  whom  has  the  clamour  against  secresy 
been  raised  ?  Sometimes,  perhaps,  by  men 
who,  without  being  deUnquents,  feared  the 
being  treated  as  sudi  by  this  means ;  but  by 
delinquents  always,  and  of  course.  Had  it, 
however,  been  confined  to  delinquents,  it 
would  not  dn  that  account  have  been  always 
undeserving  of  censure.  Under  a  tyranny, 
honest  men  are  delinquents :  and  to  do  what 
can  be  done  towards  weakening  the  power 
of  the  laws,  is  the  interest  of  honest  men. 
If  indeed  the  veil  of  secresy  is  tied  down 
with  such  tightness  as  to  serve  as  a  doak  to 
calumny,  whatever  outcry  has  been  raised 
against  it,  has  been  just  in  every  point  of 
view:  in  that  case  all  men,  delinquents  or 
not,  are  interested  in  its  being  removed* 

When  a  defendant,  not  content  with  saving 
himself,  sets  up  an  allegation  of  calumny, 
and  requires  tluit  the  author  of  it  may  be 
made  known,  in  order  to  be  made  responsible 
for  the  wrong,  to  whom  ought  it  to  be  given 
to  dedde  upon  this  claim?  Not  to  the  pur- 
suer-general, but  to  the  judge.  Why  so? 
Because  this,  of  all  others,  is  a  question  not 
to  be  dedded  but  in  public,  and  upon  argu- 
ment:  but  to  dedde  upon  a  question  in  pub^ 
lic,  and  upon  argument,  is  to  judgt.  To  vest 
the  decision  in  the  pursuer-general  without 
argument,  would  be  to  invest  him  with  an 
arbitrary  power,  which,  like  every  other  ar- 
bitrary power,  a  man  will,  at  one  time  or 
other,  find  it  }oia  interest  to  abuse.  He  would 
possess  a  power  not  only  of  licensing,  but  of 
perpetrating  calumny,  and  that  without  con- 
troul.  Familiarized  with  this  enormity  in 
proportion  to  his  continuance  in  office,  the 
impression  it  made  on  him  would  grow  gra* 
dually  fointer  and  fointer ;  he  would  grow 
weary  of  prosecuting  it ;  he  would  come  to 
regard  it  without  emotion,  and  to  pass  it  by 
witibM>ut  notice.  What  if,  in  addition  to  this 
negative  constant  interest,  he  happens  in  any 
case  to  have  a  positive  advantage  to  gain  by 
throwing  a  cover  over  the  wrong  ? 
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The  modification  thus  given  to  the  law  of 
eecresy  will  not,  in  deterring  filse  informa- 
tion, drive  away  true.  A  man  who  believes 
what  he  says  to  be  true,  will  hardly  expeet 
to  see  it  appear  not  only  falae,  but  so  pal- 
pably &l8e  as  to  be  deemed  groundless  and 
calunmious. 

The  same  remedy  applies  equally  to  the 

But  here,  however,  it  is  not  the  only  one. 
This  discouragement  has  its  root  in  vulgar 
error:  a  weed  which  legislation,  would  die 
but  stoop  to  take  reason  for  her  instrument, 
need  scarcely  fear  the  not  being  able  to  era- 
dicate. **  Is  the  law  a  mischievous  or  an  use- 
less one  ? — Its  existence  is  a  nuisance.  Is  it 
an  useful  one  ?  To  be  so,  it  must  be  exe- 
cuted: and  how  is  it  to  be  executed  with- 
out an  informer  ?  Without  this  coadjutor,  a 
judge  is  but  an  empty  name.  Each  in  his 
sphere,  they  co-operate  towards  the  same 
end.  Shall  Uie  judge  then  be  held  in  honour, 
and  the  informer,  without  whom  he  is  no- 
thing, be  vilified  and  contemned  ?"  Such  is 
the  language  of  plain  truth:  and  why  should 
the  law  grudge  to  use  it  ?  Can  anything  be 
more  satisfactory  or  unanswerable?  What 
error,  what  prejudice,  could  stand  against  the 
highest  authority,  supported  by  the  hi^est 
reason  ?  From  what  source  could  instruction 
fidl  with  greater  weight  than  from  the  mouth 
of  law? 

The  experiment  of  employing  reason  in 
government  is,  it  is  true,  almost  an  untried 
one.  Hitherto  man  has  scarcely  been  con- 
sidered by  law  as  an  animal  susceptible  of 
intelligence.  Her  language  has  been  simply 
that  of  viU  forcing  will,  not  of  understtauing 
instructing  understanding.  The  preambles  of 
the  English  statutes  are  rather  the  discourse 
of  the  draughtsDum  to  the  legislator,  than 
that  of  the  legisUtor  to  the  people.  And, 
to  whomsoever  addressed,  what  is  the  stuff 
they  are  made  of? — ."  Whereas  doubts  have 
arisen  "  —  **  Whereas  inconveniences  have  en- 
sued." — As  coarse  and  as  flimsy  almost  as 
that  of  oaths  of  office  [see  Chap.  V.  §  1].«] 
In  France,  where  to  act  in  the  strictest  con- 
cert with  public  opinion  is  the  boast  of  go- 
vernment—  in  France,  at  least,  where  legis- 
lation, having  neither  disdained  nor  feared  to 
grapple  with  one  of  the  most  violent  and  in- 
veterate of  prejudices,!  has  so  lately  won  the 


*  Among  the  nreambles  to  the  French  edicts, 
there  are  some  which  contain  a  little  more  infor- 
mation ;  witness  that  of  the  exceUent  Tuigot, 
an  edict  for  the  liberty  of  the  com  trade,  l^en 
that,  however,  would  not  have  been  the  worse, 
had  the  reasoning  been  a  little  more  pointed, 
and  less  diffuse. 

•f  That  which  extended  to  the  kindred  of  a 
malefactor  the  infamy  attached  to  certain  crimes, 
or  father  to  certain  punishments,  and  made  in- 
capacitation with  regard  to  offices  the  conse- 
quence.  The  cue  lire  alludisd  to  is  that  of  a 


completest  victory,  the  task  of  instroetion 
will  not  be  thought  foreign  to  her  office. 

Lastly,  as  to  the  function  of  voliiBtari 
prosecutor.  Take  it  separate  from  that  of 
informer,  it  stands  clogged  with  two  discoa- 
ragements,  trouble  and  expense. 

Of  the  trouble,  aoertain  measure  is  inherent 
and  unavoidable.  The  business  of  legialatioa 
under  this  head  is  to  find  out  the  tmimimum, 
and  to  reduce  the  actual  measure  to  this  mi- 
nimum.  Of  this,  sufficient  has  been  said  in  a 
former  chapter.  ( 

Of  the  expense,  the  prosecutor  may  be  dis- 
burdened altogether:  and  since  he  may,  be 
ought  to  be.  Equity  in  this  concurs  with 
policy.  Where  all  men  reap  the  benefit,  vkr 
should  one  man  alone  bear  the  burden?  See 
the  Chapter  on  Law- Taxes.  If  you  will  run 
ease  him  of  it,  the  least  thing  you  can  do  is 
to  forbear  to  add  to  it.  But,  if  this  be  yoor 
object,  you  must  steer  a  course  in  every  point 
the  opposite  of  that  pursued  by  the  Ei^gliah 
system.  You  must  neither  fabricate  ezpeme 
openly,  nor,  what  is  much  worse,  make  trouble 
in  order  to  make  expense.  You  must  neither 
plunder  him  for  the  public  by  taxes,  nor  for 
individuals  by  fees.  You  must  neither  commit 
these  abuses,  nor,  what  is  as  bad,  connive  at 
them. 

The  reproach  of  inconsistency  is  not  the 
only  one  you  incur  by  stripping  a  mnn  that 
with  one  hand,  while  you  pretend  to  reward 
him  with  the  other.  It  is  not  one,  nor  two, 
nor  ten  shillings,  given  in  the  way  of  reward, 
that  makes  up  for  the  discouragement  of  ooe 
shilling  taken  in  the  way  of  tax.  The  tax  is 
certain,  and  must  be  paid  in  the  first  instance: 
the  reward  is  remote ;  it  is  uncertain  in  its 
very  nature,  and  in  the  current  systeiBS  ren- 
dered ten  times  more  so  by  the  oontrivnnees 
for  substituting  chance  or  fraud  to  justiee, 
and  violating  in  solemn  mood  and  fiirm  the 
assurances  of  the  law.  What  if  the  shiQmg 
you  thus  begin  with  demanding  of  him  is  more 
than  he  has  to  give  ?  Of  the  tarenty  thoa- 
sand  pound  prize,  what  is  the  worth  to  Ub 
who  has  not  money  for  a  ticket? — But  in  tins 
state  of  inability  are  the  bulk  of  men. 

When  so  much  of  the  expense  aa  baa  heea 
the  work  of  law  has  been  removed  by  law, 
and,  by  the  removal  of  this  frctitioiia  port  of 
the  burden  of  expense,  the  whole  BMia  re- 
duced to  that  part  of  it  wbkh  may  be  tetiMd 
natural,  a  fivtiier  problem  in  this  bmcb  of 
economy  is  the  reduction  of  this  nalmal  pact 
to  so  much  of  it  as  is  unavoidubU: 


man  of  the  name  of  Agasse,  > 
for  forgerjr;  whose  innocent  i 
this  veiy  view  promoted  immediately  to  honoBr- 
able  offices,  by  the  dtisens  of  Paris,  under  the 
eye,  and  with  the  approbation  of  the  Nstiooal 
Assembly.  See  the  public  prints  of  the  month 
of  1790. 

X  In  the  Chapter  on  Appeals^  Cb.  IV.  §  X 
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i^g  wbich,  Bee  a  preceding  chapter  (Ch.  IV. 
Of  Appeals,  §  3.) 

These  reductions  being  effected,  then,  and 
not  till  then,  is  the  time  for  indemnificatwiu 
Ajonihilate  what  can  be  annihilated ;  remove 
from  the  shoulders  of  the  individual  to  those 
of  the  public,  that  part  of  the  burden  which 
must  be  borne  by  somebody. 

Indemnification,  it  may  be  observed,  is  not 
complete  unless  it  extends  to  loss  of  time : 
but  this  part  of  it  is  not  necessary,  and  would 
in  a  certain  point  of  view  be  dangerous.  This 
occupation  being  less  irksome  than  most 
others,  people  of  all  classes  would  be  glad  to 
engage  in  it ;  and  the  advantage  they  would 
find  of  employing  their  time  this  way  rather 
than  in  their  natural  and  more  laborious 
calling,  would  be  a  source  of  inordinate  ex- 
pense, and  a  sort  of  premium  for  litigation 
and  delay.  To  encourage  individuals  in  taking 
the  business  out  of  the  hands  of  a  public  of- 
ficer who  has  been  bred  to  it,  can  hardly  be 
of  use.  The  great,  if  not  sole  use  of  the  open 
system,  is  its  capacity  of  affording  a  spur  and 
«  check  to  the  power  of  that  ofhcer  upon  ex- 
traordinary occasions.  The  working  classes, 
who  compose  the  great  bulk  of  the  commu- 
nity, would  in  genera],  by  reason  of  their  ig- 
norance, be  manifestly  unfit  for  such  a  charge : 
nor  is  it  natural  that  a  man  of  that  description 
should  wish  to  take  the  business  out  of  the 
hands  of  a  person  so  murb  better  qualified  to 
perform  it,  unless  with  some  improper  view. 
But  if  a  man  whose  education  has  fitted  him 
for  the  task,  and  whose  purse  can  afford  to 
make  the  public  a  present  of  his  time,  should 
be  willing  to  take  the  burden  upon  himself 
without  any  additional  expense  to  the  com- 
munity, why  hinder  him  ? 

From  the  notion  of  indemnification  comes 
the  custom  of  giving  what  is  called  costs. 
This,  if  when  obtained  it  were  equal  to  the 
expense,  which  in  general  it  is  not,  nor  in- 
deed without  great  danger  of  abuse  can  well 
be  made,  would  still  he  very  far  from  ade- 
quate. Remoteness  and  uncertainty  concur 
in  diminishing  its  apparent,  and  under  the 
English  system  perhaps  still  more  its  real, 
Talue.  It  is  given — when?  After  the  pro- 
secution is  gone  through.  And  then  on  what 
conditions  ?  Provided  the  event  has  been  suc- 
cessful:— provided  the  substance  of  the  de- 
fendant is  sufficient  to  defray  it: — provided 
the  expenses  of  defence  have  not  absorbed  that 
substance : — and  provided  his  endeavours  to 
withdraw  it  out  of  the  reach  of  seizure  have 
not  been  attended  with  effect.  What  if  he  be 
known  to  have  nothing  ?  The  value  of  this 
indemnification  is  then  in  the  same  case:  but 
in  this  case  are  the  bulk  of  men.* 

*  As  to  the  English  law,  in  some  instances  it 

ffives  costs,  in  others  not:  but  the  costs^  when  it 

does  give  tnem,  are  tajfcd  costs :  and  wide  is  the 

difference  between  uxed  costs  and  real.   To  ob- 

VoL.  IV. 


An  encouragement  that  applies  to  both 
functions  at  once,  is  of  the  negative  cast ;  the 
avoiding  to  clog  the  former  of  them  with  the 
obligation  of  adding  to  it  the  latter.  To  com- 
pel the  informer  to  take  upon  him  the  task 
of  prosecution,  is  in  other  words  to  reject 
information  in  all  cases  where  information  is 
to  be  had  from  those  only  whom  it  does  not 
suit  to  prosecute. 

This  forced  conjunction  counteracts,  in  a 
variety  of  other  shapes,  the  ends  of  justice : 
it  renders  the  execution  of  the  law  in  some 
instances  less  certain  than  it  would  be,  in 
others  more  severe  than  it  need  be,  and  in 
both  cases  to  the  public  more  expensive. 
Leave  it  optional,  paying  the  informer  only 
as  informer,  and  easing  him  of  the  expense 

viate  the  deficiency,  in  some  instances  it  gives 
double,  in  others  as  far  as  treble  costs:  but 
judges,  setting  themselves  above  law^have  turned 
this  providence  into  waste  paper.  Divines  have 
one  sort  of  arithmetic:  lawyers  have  another.  In 
the  ecclesiastical,  three  teU  but  for  one:  in  the 
legaL  they  rise  to  one  and  a  half. 

what,  again,  are  the  cases  in  which  costs  are 
mostly  given  ?  Cases  of  offences  prosecuted  by 
out  tarn  and  other  penal  actions,  in  which  the 
King  is  not  named  as  plaintiff:  to  which  head 
belong  a  large  denomination  of  offences  of  a 
purely  public  nature:  mostly  of  comparatively 
small  importance.  Woat  ate  those  in  which  costs 
are  never  given?'  Cases  termed  in  law-jsrgon 
felonies :  consisting  principally  of  thefts,  robbe- 
ries, mufders,  and  other  private  offences,  which, 
hj  reason  of  the  magnitude  of  the  mischief,  are 
raised  to  the  rank  of  public  ones.  This  for  a 
sample :  for  the  single  sul^ect  of  costs,  and  tl  at 
treated  hut  partially,  has  furnished  out  a  volume. 
Whence  this  difference  ?  Because  in  cases  of  the 
former  stamp,  there  being  no  private  interest  to 
form  a  naturad  inducement,  if  the  factitious  dis- 
ooutacement  were  not  thus  far  removed,  there 
wouldbe  no  hope  of  finding  prosecutors:  in  the 
other,  the  injury  coming  home  to  individuals, 
the  law  trusts  to  their  paying  thus  dear  for  ven- 
geance.  Under  the  reason  found  by  Blackstone 
tor  denying  to  the  injured  individual  every  branch 
of  satisfaction  except  this  melancholy  and  barren 
one,  indemnilication  may  doubtiess  be  included 
with  as  much  propriety  as  any  other.  Satisfaction 
in  these  cases  ought  not  to  be  looked  for  by  the 
iinured,  **  the  satisfaction  to  the  community** 
(that  is,  the  satisfaction  of  seeing  a  man  hanged 
or  transported)  "  being  so  very  great**  [Comm. 
IV.  1.]  When  a  man  has  money  due  to  him, 
is  it  then  really  the  same  thing  to  him  whether 
he  himself  gets  it,  or  the  exchecjuer?  Try  the 
invention  upon  the  authors:  assign  over  in  like 
manner  to  tiie  exchequer  the  fee  of  the  advocate, 
and  the  salary  of  the  judge.  Another  objection 
is  yet  behind.  In  cases  of  delinquency,  the  king 
is  prosecutor:  and  to  receive  money  is  <* beneath 
the  dignity**  of  this  first  magistrate,  when  he  has 
done  any  thing  to  deserve  it  But  in  these  same 
cases  the  individual  injured  is  prosecutor :  there- 
fore he  is  the  king  ;  it  is  therefore  '*  beneath  his 
dignity**  to  receive  money  on  this  score.  lb.  II. 
24.  

•  Unless  in  particuUr  cases,  by  a  particular 
statute  (25  Geo.  II.  c.  36;  18  Geo.  III.  c.  19,)  in 
the  way  of  discretionary  charity  to  suppliants. 
Cc 
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and  charge  of  prosecution,  the  purposes  of 
justice  are  in  a  variety  of  ways  proportion- 
ably  served :  — 

1.  Admit  a  witness,  or  any  other  person, 
to  give  information  without  being  obliged  to 
prosecute,  the  reward  you  offer  him  may  be 
much  less  than  if  that  burdensome  and  ha- 
zardous obligation  were  imposed  upon  him. 
Hence  a  saving  to  somebody :  to  the  public, 
if  the  reward  is  furnished  by  the  public  purse 
at  laige :  to  the  public,  or  to  the  delinquent, 
as  shall  be  thought  proper,  if  the  substance 
of  the  delinquent  is  the  only  source  from 
which  it  is  drawn.  So  much  as  to  what  con- 
cerns/hrya&ty. 

2.  But  the  less  the  reward  given  for  evi- 
dence, the  less  is  the  temptation  to  perjury  it 
creates. 

3.  The  less  strong  also  of  course  is  the  sks- 
pichn  of  perjury  which  it  excites ;  the  less 
strong  tiie  objection  it  affords  to  the  credit  of 
the  witness  thus  engaged.  Rectitude  of  deci- 
sion is  thus  promoted,  the  danger  of  errone- 
ous decision  lessened,  in  a  double  way:  &lse 
witnesses  are  less  liable  to  arise,  good  wit- 
nesses less  liable  to  fail  of  obtaining  the  cre- 
dit which  is  their  due. 

On  the  other  hand,  if  you  fcMrce  your  wit- 
ness to  turn  prosecutor,  and  make  Ms  reward 
depend  not  only  upon  the  success  of  the  pro- 
secution, but  upon  the  solvency  of  the  par- 
ties prosecuted,  you  drive  from  the  service, 
not  only  here  and  there  a  witness,  and  here 
and  there  a  prosecutor,  but,  where  that  sol- 
vency is  dubious,  all  witnesses  and  all  prose- 
cutors whatever.  You  give,  in  short,  impunity 
to  poor  delinquents,  that  is,  to  the  great  bulk 
of  delinquents. 

The  public  could  afford  to  prosecute  in  all 
instances.  It  would  be  its  own  insurer.  Its 
gains  in  one  instance  would  compensate  its 
expenses  in  another.  This  might  be  the  case, 
even  under  all  that  enormity  of  unnecessary 
expense  which  characterizes  the  English  sys- 
tem :  mncfa  more,  were  that  enormity  reduced 
by  the  expedients  pointed  out  in  a  preceding 
chiq>ter  (Qi.  IV.)  to  the  standard  laid  down 
by  nature.  Individual  adventurers  cannot 
thus  insure  themselves :  they  must  pick  out 
with  care  the  profitable  adventures;  the  un- 
promising ones  they  most  let  alone.  But  it 
18  not  executing  the  law  in  here  and  there  an 
instance,  that  will  answer  the  purpose  of  the 
law.  Upon  whom  ought  its  denunciations  to 
be  carried  into  effect?  Upon  this  or  that  de- 
linquent? No :  but  upon  every  one.  Upon 
the  wealthy  alone ;  that  is,  upon  the  few? 
No :  but  upon  the  poor  rather;  that  is,  upon 
the  many. 

4.  On  the  other  hand,  receive  information 
from  anybody  that  will  give  it,  without  at- 
tempting to  saddle  him,  in  return  for  this 
service,  with  the  burden  of  prosecution,  you 
will  get  an  informer  without  difficulty,  in  the 
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case  of  many  a  poor  delinquent,  in  whose  ia- 
stance  you  could  have  got  no  prosecutor. 

5.  Tou  may  choose  in  eadi  instance,  whe- 
ther, for  the  sake  of  lenity,  you  will  reduce 
the  measure  of  punishment  from  its  present 
pitch,  or,  for  the  sake  of  public  eeonoony, 
keep  it  as  it  stands.  Give  up  the  idea  of 
looking  to  the  delinquent's  substance  as  the 
sole  fund  for  reward,  you  may  choose  wfaether 
the  present  forfeiture  shall,  for  the  sske  of 
the  delinquent,  be  reduced,  or,  for  the  benefit 
of  the  public,  be  kept  entire.  As  It  is,  the 
property  of  delinquents  seems  to  he  looked 
upon  as  so  much  refuse,  which  may  be  dis> 
posed  of  without  thought,  and  dSssapated 
without  extravagance.  The  supposition  is  not 
altogether  so  just  as  it  is  an  easy  one.  Tes 
pounds  is  stall  ten  pounds,  in  whatever  hssds 
it  may  be  to  be  found.  So  says  eeonony: 
nor  will  compassion  regard  it  as  a  matter  ef 
indifference.  The  delinquent,  though  a  de> 
linquent,  is  not  the  less  a  member  of  the  codi- 
munity :  his  suffering  is  just  as  much  the  suf- 
fering of  the  community  as  that  of  any  other 
more  irreproachable  individual.  Even  were 
his  happiness  worth  nothing  in  the  accoonl 
of  happiness,  his  money  would  not  be  wor^ 
the  less  in  the  account  of  monejr.  If  it  be 
not  worth  saving  for  his  sake,  tot  the  mke 
of  the  public  it  will  not  be  less  worth  takii^ 
or  keeping  than  that  of  a  better  man. 

In  this,  as  in  so  many  other  instances,  «« 
may  see  the  simple  law  of  liberty  effiscting 
that,  to  which  coercion,  with  all  its  exube- 
rance of  modification,  is  unequaL  Depart 
from  that  hiw  on  either  dde,  compel  iafor- 
mers  to  become  prosecutors,  or  forUd  then^ 
in  either  case  you  do  mischief,  and  counteract 
your  own  purpose. 

The  law  cf  England  signalizes  itself  in 
both  Uiese  ways.  In  one  class  of  instances  it 
compels  those  who  inform  to  prosecute  :*  is 
another,  by  refusing  to  hear  the  testimony  of 


*  In  the  list  of  private  offimces  raised  to  ^ 
rank  of  public  ones  (see  above  §4,  note  \  a.  39L  ) 
such  as,  by  the  punishment  annexed  to  mesa,  it 
has  comprised  under  the  name  of/Uomcs/  theft, 
defiraudment,  robbery,^  homicide*  for  exanipk. 
Penal  justice  is  by  this  means  a  kind  of  trap  is 
which  honest  men  are  caught,  in  their  pvosiut  of 
malefactors.  The  ii\jurer  is  ruined  hy  die  sen- 
tence,  the  party  iiOuied  by  the  expense  of  par- 
'  '  ^  it.  Were  pmdenee  and  knowledge  m 
over  passion  and  ignonuBce,  the  hiw  wouU 

these  cases,  as  in  so  many  othen,  be  a  deal 
letter.  What  scanty  measure  of  tmaucj  is  poi- 
sessed  by  the  main  bodyof  the  laws,  depends  is 
no  small  degree  on  the  ignorance  in  which  the 
people  are  kept  with  respect  to  the  abuses  of  aB 
sorts  which  compose  the  system  of  prooadme. 

If  the  offence  happens  not  to  have  becB'iaisdl 
to  the  rank  of  fekmy,  thouah  in  its  nabueaai 


nuschief  not  in  the  sinaUestB^gree  diicnaitfroni 
those  that  are  (as  is  the  case  with  varioaa  asm 
of  thefb  and  fhrads,)  the  obligation  to  ] 
does  not  extend  to  it. 
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him  who  prosecutes,  it  drives  from  its  service 
the  hest  species  of  informer,  and  with  him 
the  voluntary  prosecutor,  though  upon  the 
chance  of  finding  audi  a  servant,  no  oflUdal 
one  beingin  these  instances  provided,  depends 
the  whole  force  and  efficacy  of  the  law.* 

Whence  all  this  discouragement,  when  en- 
couragement was  so  much  wanted  ?  Not  so 
much  from  any  erroneous  views,  as  from  mere 
oversight  and  negligence.  It  has  been  the 
natural,  and  in  a  manner  necessary,  effect  of 
the  omitting  to  establish  a  public  prosecutor: 
a  function,  under  every  other  system  perhaps 
but  the  English,  provided  for  with  an  atten- 
tion little  less  regular  than  that  bestowed 
upon  the  office  of  judge.  No  such  provision 
having  been  made,  individuals  must  be  tre- 
pann^  into  the  service  of  justice,  or  justice, 
instead  of  being  so  often  left  undone,  would 
scarce  ever  be  done.  In  this  service,  as  in 
others,  if  you  have  no  regular  force  on  foot, 
you  must  put  up  with  volunteers  or  pressed 
men,  and  get  them  as  you  can.  What  in  the 
military  service  is  regarded  as  abuse,  is  the 
regular  and  sole  practice  in  this  branch  of  the 
legal.  You  lie  in  wait  for  a  man  till  his  peace 
has  received  a  wound  from  injury;  you  catch 
him  intoxicated  with  passion,  and  in  that 
state  you  inlist  him  into  a  service,  of  which, 
in  addition  to  the  burden,  he  is  to  bear  all 
the  expense,  whether  he  has  funds  for  it,  or 
whether  he  has  none.  You  single  out  the 
distressed :  and,  as  if  unmerited  suffering  had 
not  been  sufficiently  severe,  you  load  them 
and  squeeze  them,  not  only  for  the  benefit 
of  the  public  at  large,  but  to  help  to  pamper 
a  swarm  of  titled  idlers,  who,  without  so 
much  as  the  pretence  of  stirring  a  finger,  are 
gorged  with  wealth,  which  in  France  would  be 
deemed  excessive  if  given  in  recompense  for 
the  greatest  service.f  [See  once  more  the 
Chapter  on  Law-Taxes.  J  Abuse  is  thus  in- 
terwoven with  abuse :  and  each  gives  shade 
and  protection  to  the  other.  Out  of  extor- 
tion and  peculation  grow  inaccessible  justice 
and  paralytic  laws. 

^  Discouragements,  as  well  natural  as  &cti- 
tbus,  once  cleared  away,  the  more  perfectly 
they  are  cleared  away,  the  less  need  there 
will  be  of  the  expense  of  positive  and  Ued- 
tious  encouragements.  For  obtaining  prose- 
cutors, no  such  expense  will  be  necessary : 
the  official  prosecutor,  standing  bound  to 
charge  himself  with  every  prosecution  that 
shall  have  been  put  into  his  hands,  answers 
every  purpose.    And  when  mere  informatum 


•  See  above,  §  6. 

f  See  the  Court  Calendar  for  a  variety  of  use- 
less places  scattered  over  almost  every  branch  ot 
the  Judicial  esublishmeot  Which  are  the  most 
perfectly  so,  may  be  seen  by  the  names  of  lords, 
or  the  relatives  or  dependants  or  associates  or 
lords — sure  indications  of  enormous  pay  in  re- 
turn for  perfect  idleness. 


is  all  that  is  wanted — information  exempted 
by  nature  from  trouble  and  expense,  and  by 
pli^ted  secresy  fit>m  odium  and  fear  of  en- 
mity—  a  very  small  portion  of  factitious 
encouragement,  a  very  moderate  reward,  may 
in  general  suffice. 

Discouragements,  however,  being  removed, 
the  path  of  encouragement  is  smooth  and 
easy.  As  &r  as  odium  is  concerned,  the  for- 
mer can  scarcely  have  been  cleared  away,  but 
the  latter  must  in  eorae  degree  have  taken  its 
place.  The  fimction  of  a  minister  of  the  law 
can  scarcely  be  regarded  with  an  eye  of  pure 
indifference.  If  not  despised,  it  wHl  be  re- 
spected :  despised  perhaps  during  the  reign  of 
prejudice,  respected  as  soon  as  reason  mounts 
the  throne. 

For  applying  to  this  purpose  the  principle 
of  honour,  several  expediento  may  be  em- 
ployed :  — 

1.  Stating  the  title  to  respect  and  grati- 
tude, possessed  by  these  not  less  than  other 
ministers  of  justice,  and,  in  some  such  numner 
as  above  exemplified,  recognizing  it  in  the 
words  of  the  law  itself. 

2.  Requiring  ibe  Judge  to  employ  his  autho- 
rity to  tiie  same  effect  in  a  more  particular 
manner  in  each  individual  instance,  giving 
thanks  in  the  name  of  the  public  to  the  indi- 
vidual from  whom  it  has  been  receiving  a 
service  of  this  nature. 

3.  In  cases  where  the  service  appeared  con- 
siderable, and  in  the  course  of  it  any  parti- 
cular share  of  merit  had  been  displayed,  a 
ticket  might  be  given,  entitling  the  person 
thus  rewarded  to  a  distinguished  and  particu- 
larly commodious  seat  in  the  court  in  which 
the  service  had  been  performed,  t  Here  we 
\a.v^frugaiUy  combined  with  exemplari^^  two 
properties  not  less  to  be  wished  for  m  the 
discipline  of  reward  than  in  that  of  punish- 
ment.! 

4.  To  this  might,  m  some  cases,  be  substi- 
tuted or  added  a  medal  or  medallion,  rising 
in  value  in  proportion  to  the  importance  of 
the  service. 

5.  Pecuniary  reward  might  also  be  substi- 
tuted or  added,  according  to  circumstances ; 

:^  As  few  or  none  would  be  for  making  use  for 
any  constancy  of  such  a  seat,  the  number  of  rach 
tickets  might  be  considerable,  and  even  indefi- 
nite: the  holders  of  them  having  the  advantage 
of  all  odiers  for  the  seats  in  question,  and  among 
themselves  taking  rank  and  preference  accotd- 
ine  to  priontyof  dates.  The  highest  reward  of 
this  kind  would  be  a  seat  in  the  assembly  of  the 
legislature. 

Restrictions  of  this  nature,  though  not  relative 
precisely  to  the.  same  pkue,  nor  conferred  on  the 
same  account,  were  known  among  the  Athenians 
under  the  name  ofwf^ifm;  in  French,  pretence, 
I  know  no  word  that  exactly  answers  to  it  in 
English.  Precedence ^Te{en  not  to  sittittg^  but 
to  procession, 

J  I  See  Incrod.  to  the  Principles  of  Morals 
Legislation,  VoL  I. 
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in  such  manner  as  to  suit  the  situation  of 
people  of  different  conditions  in  life.  To  him 
whom  indigence  has  sunk  below  the  sphere  of 
honour,  money  might  be  given  alone:  to  one 
not  so  high  as  to  be  above  monev,  yet  too 
high  to  hazard  honour  in  pursuit  of  it,  money 
and  honour  might  be  given  in  conjunction  : 
while  a  man,  to  whose  dignity  it  would  seem 
a  debasement  to  stoop  for  money  on  such 
terms,  might  waive  altogether  the  vulgar  in- 
ducement, and  receive  the  honorary  recom- 
pense in  ail  its  purity.  Thus  diversified,  the 
encouragement  would,  in  one  or  other  of  its 
branches,  be  upon  a  level  with  every  station, 
and  match  with  every  taste. 

To  the  rendering  the  service  of  the  laws 
in  this  instance  an  honourable  service,  one 
condition  is  indeed  necessary,  which  is,  that 
the  laws  themselves  be  not  such  as  it  would 
be  dishonourable  to  make.  The  expedient 
therefore  will  not  serve  where  the  law  itself 
is  but  the  tool  of  despotism.  It  is  only  on  a 
free  soil  that  it  can  manifest  its  full  virtue. 
If  consists  not  with  the  blind  and  dastardly 
policy  of  sleeping  laws.  It  is  incompatible 
%vith  that  almost  equally  shameful  negligence 
which  suffers  the  body  of  the  laws  to  remain 
clogged  and  enfeebled  with  a  heap  of  obsolete 
and  confessedly  useless  matter,  which,  so  fiir 
from  wishuig  to  see  brought  into  activity,  no 
man  would  wish,  nor,  but  for  sluggishness  and 
panic  terrors,  endure,  to  see  exist.  Honour  can 
scarcely  be  expected  to  lend  its  sanction  to 
the  support  of  establishments  in  which  abuse 
is  neither  avoided  in  practice,  nor  so  much 
as  disclaimed  in  principle.  What  if,  instead 
of  being  disclaimed,  it  be  openly  professed? 
Honour  will  with  difficulty  be  brought  to  lend 
its  sanction  to  revenue,  where  the  treasure 
collected  in  enormous  heaps  from  the  labour 
of  all,  is  styled  the  property  of  one,  and 
converted  in  such  large  proportion  into  the 
wages  of  corruption,  or  pampered  idleness,  or 
unnecessary  service.  In  France,  where  law 
is,  in  the  language  of  pbun  truth,  and  not  in 
the  jargon  of  fiction,  the  expression  of  the 
general  will,  and  where  profusion,  if  it  exist, 
will  be  the  work  of  honest  oversight,  not  of 
knavish  system,  honour  may  be  given  with  as 
little  scruple  to  the  occasional  as  to  the  con- 
stant ministers  of  justice. 

Where  the  service  of  the  laws,  instead  of 
attracting  odium,  is  attended  with  honour,  se- 
cresy,  the  other  remedy  against  odium,  will 
be  the  less  necessary.  It  will  then  only  be 
recurred  to,  when  private  enmity  happens  to 
be  an  object  of  serious  apprehension:  and 
that  will  be  the  case  only  here  and  there  by 
accident. 

Factitious  encouragement  is  not  only  not 
always  necessary  to  the  execution  of  the  laws, 
but,  unless  applied  with  due  atfention  to 
human  feelings,  it  may  counteract  the  design 
instead  of  forwarding  it.    Such  is  the  case. 


where  bare  indemnification  from  expeue,  or 
even  an  allowance  short  of  such  indemnifi- 
cation, is  given  under  the  name  of  remarJ: 
sudi  again  is  the  case«  where  peemdaty  re- 
ward is  given  alone,  without  any  mixture  of 
honorary,  and  without  the  capacity  of  beii^ 
exchanged  for  honorary. 

It  is  the  nature  of  money,  when  given  in 
the  character  of  a  reward,  and  in  a  propordoa 
not  suited  to  the  pecuniary  circumstances  a£ 
him  to  whom  it  is  offered,  to  oontract  »  dis- 
honourable tinge :  nor  is  anything  more  oook 
mon  than  to  see  the  repulsive  quality  of  the 
alloy  an  overmatch  for  the  attractive  qfiiality 
ofthe  pecuniary  advantage.  In  this  wny,  while 
you  are  applying  encouragement  in  name,  yv» 
may  be  applying  not  only  no  encouragement, 
but  actual  discouragement,  in  effect.  This  is 
universally  the  case,  where  the  costs  of  jvoec^ 
cution  are  thrown  upon  the  informer,  while 
the  chance  of  the  reward  is  not  worth  the 
certainty  of  the  expense.  While  seeming  to 
invite,  you  actually  drive  a^vay,  men  of  every 
description.  Those  who  profiesa  to  disdaia 
money  cannot  serve  you,  because  money  if 
offered  them,  and  nothing  else :  those  who 
would  be  glad  of  money  will  not  serve  you. 
because  the  money  you  offer  them  is  worth 
nothing.  Are  examples  vranted?  The  Boglish 
statute-book  is  fiiU  of  them. 

As  to  what  concerns  witnesses  as  such,  con- 
sidered apart  from  the  contingency  of  thdr  ap- 
pearing in  the  character  of  informer  or  that 
of  prosecutor,  the  means  to  be  taken  fa- 
procuring  them,  and  the  question  whether  en 
any  and  what  grounds  any  person  ought  to  be 
excluded  or  excused  from  serving  the  law  in 
this  capacity :  these  are  inquiries  which  be- 
long, not  to  the  present  subject,  hot  to  that  I 
of  procedure.  | 

§  8.  Differences  between  the  English  Attor- 
ney'General,  the  French  Attorney-  Gemerel, 
and  the  proposed  Purtuer-  GeneraL 
To  judge  from  names,  the  business  of  pio- 
secuting  should  stand  on  the  same  fijotiBg  is 
England  as  it  did  in  France.   In  France  dmr 
is  an  office  which  gives  to  the  poasessor  the 
title  of  Attorney-General;  so  is  there  ia 
England:  but  in  point  of  extent,  nothii^  cia 
be  more  different  than  their  functions.    All 
that  the  English  attorney-general  does,  n 
done  by  the  French  officer  of  the  same  name  - 
but  the  latter  did  an  infinity  of  business  witk 
which  it  is  not  the  custom  for  the  fonner  ever 
to  interfere.  In  a  word,  in  France  the  atter- 
ney-general  was  the  sole  prosecutor.     Add, 
to  the  cases  where  in  England  the  attorwi- 
general  appears  as  protenUor^  those  in  which 
private  persons  act  under  that  name,  tmk 
those  in  which  the  prosecutor  ia  eommoal} 
spoken  of  under  the  appellation  of  imforwm'. 
you  have  a  tol^hd)le  idea  of  the  funcboa  ci 
the  attorney-general  in  France.     Numbers 
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must  bear  loine  proportion  to  duty.  In  Eng- 
land, the  attorney-general  has  one  assistant, 
the  solidtor-general;  and  for  any  real  ne- 
cessity there  is  for  his  service,  even  that  one 
might  be  spared.  In  France,  the  attorney- 
general  was  Legion,  The  head  magistrate 
of  that  name  had  either  a  deputy  (substitut) 
or  a  namesake,  in  every  court  of  criminal 
jurisdiction.  In  that  country,  judges  them- 
eelves  were  scarce  looked  upon  as  more  ne- 
cessary than  public  prosecutors. 

In  France,  this  officer  was  the  servant  of 
the  public,  and  the  standing  instrument  of 
penal  justice :  if  he  served  the  king,  it  was 
by  accident,  as  he  might  serve  any  other  in- 
dividual. In  England,  he  is  the  servant  of 
the  king :  he  is  the  instrument  of  the  king's 
passions :  or,  to  speak  with  propriety  (for 
the  king  has  no  passions,)  of  the  passions  of 
the  minister.  In  this  capacity,  that  the  pub- 
lic may  derive  a  benefit  from  his  service  is 
not  to  be  debied :  but  so  may  it  from  that  of 
the  law>agent  of  any  other  individual.  The 
principal  object  is  the  service  of  the  king: 
I  mean  always,  of  1  he  minister.  The  service, 
if  any  be  done  to  the  public,  comes  in  colla- 
terally and  by  accident.  In  treason,  and  all 
other  offences  in  which  the  king  is  the  party 
more  inunediately  injured,  there  would  in- 
deed be  no  want  of  his  activity :  but  treason 
happily  is  not  the  offence  of  every  day.  In 
offences  against  the  revenue  you  see  now  and 
then  some  marks  of  his  existence,  because 
the  whole  revenue  of  the  public  is  called, 
what  so  enormous  a  share  of  it  really  is,  the 
revenue  of  the  king.  But  here  the  activity 
of  this  officer  is  necessarily  circumscribed  by 
the  practice  of  voluntary  prosecutors  under 
the  name  of  informers,  and  the  natural  inca- 
pacity he  is  under  of  transacting  any  business 
which  has  not  the  metropolis  for  its  scene. 

But  the  most  conspicuous,  and  not  the  least 
active,  of  his  functions,  is  pure  unmixed 
mischief:  punishing  where  prevention  is  as 
impracticable  as  it  is  undesirable :  sacrificing 
to  the  passions  of  individuals  one  pretended 
delinquent  out  of  ten  thousand,  without  se- 
lection and  without  rule :  destroying^  as  far 
as  it  can  be  destroyed,  by  efforts  as  impotent 
to  every  public  purpose  as  they  are  distressful 
to  individuals,  the  liberty  of  tfie  press:  con- 
tributing what  depends  upon  him  towards 
smothering  the  public  voice,  and  setting  the 
trustees  of  the  people  above  the  controul  and 
censure  of  their  principals :  and  punishing 
men  for  disobedience  to  laws  which  have  no 
existence.  Here  he  is  by  engagement  the 
servant  of  the  king,  and  too  often  by  loan  the 
servant  of  those  who  ought  to  be  the  ser- 
vants  of  the  people.  Can  he  too  be  on  this 
account  styled  the  servant  of  the  people? 
Tes ;  if  the  executioner  can  be  called  the 
servant  of  the  victim  on  whom  he  performs 
his  office. 


At  to  the  laws  on  which  depend  liberty,, 
property,  personal  safety,  life,  honour — in 
short,  Almost  the  whole  body  of  the  laws  to 
which  the  welfiue  of  the  community  is  at- 
tached, his  office  might  as  well  have  no  ex- 
istence, for  any  benefit  this  most  important 
class  of  the  laws  is  in  use  to  reap  from  it. 

How  should  they  ?  Of  himself,  he  has  no 
power :  he  has  no  funds  at  his  disposal.  He 
is  not  in  hct  a  minister  of  justice,  any  more 
than  any  private  attorney  is  a  minister  of 
justice.  The  treasury-board  are  his  clients : 
the  treasury-board  are  his  masters.  Except 
his  uniting  in  some  sort  the  unnaturally- 
separated  i^nctions  of  the  advocate  and  the 
attorney,  he  is  nothing  more  than  an  advo- 
cate whom  the  managers  of  the  king's  money 
have  engaged  to  employ  in  causes  of  a  certain 
description  during  pleasure.  At  his  own  ex- 
pense  he  may  indeed  prosecute  any  body  and 
for  anything,  just  as  any  other  advocate  or 
attorney,  just  as  any  other  man,  might  do : 
but  why  should  he,  any  more  than  any  other 
man?  In  instituting  prosecutions  he  bas 
no  greater  share  of  authority,  no  right  more 
extensive,  than  every  other  man :  not  only 
he,  but  his  clients,  the  managers  of  the  king's 
money,  have  no  more.  What  distinguishes 
them  in  this  particular  from  any  private  man 
is,  not  their  having  more  authority,  but  their 
having  the  disposal  of  more  money.  The 
king  may  employ  an  attorney,  just  as  any- 
body else  may.  What  distinguishes  this  at- 
torney of  his  from  other  men*s  attorne3rs,  is, 
that  his  client  has  more  money  to  employ  in 
law  than  anybody  else. 

What  this  great  officer  possesses  of  pecu- 
liar and  real  power  is  all  sheer  abuse ;  which, 
however,  like  so  many  other  abuses,  may  by 
accident  have  its  good  effects,  by  operating  as 
a  corrective  to  some  greater  abuse :  I  mean, 
the  power  of  issuing  noli  proseqfui*s;  the 
power  of  stopping  prosecutions  when  insti- 
tuted by  individuals.  If,  in  the  countless 
multitude  of  the  lavrs,  there  be  any  which  are 
not  fit  to  be  executed,  that  is,  which  ought 
not  to  exist  (and  multitudes  of  such  there 
doubtless  are  J  this  power  may  in  so  far  be 
capable  of  being  put  to  a  good  use.  If,  among 
the  laws  fit  in  general  to  be  executed,  there 
be  any  which  in  certain  particular  cases  it 
were  better  not  to  execute,  so  far  likewise 
the  power  is  capable  of  being  put  to  a  good 
use.  But  what,  in  cases  like  these,  is  the 
proper  course  ?  Keeping  on  foot  this  power  ? 
No :  but  making  the  requisite  alteration  in 
the  body  of  the  laws.  Abolish  those  of  the 
first-mentioned  description :  to  those  of  the 
latter,  add  the  requisite  exceptive  clauses. 
In  the  laws  lies  the  disease :  in  the  laws  lies 
the  proper  and  only  effectual  remedy.  As  to 
him,  what  can  be  expected  from  him,  ^inth 
his  precarious  palliative  ?  To  which  of  all 
these  distempered  parts  will  he  apply  it  ?  To 
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this  one,  to  that  one,  or  to  neither  ?  Who 
will  say  ?  It  depends  upon  the  attoniey-ge- 
neral  of  the  moment,  and  upon  the  momen- 
tary humour  of  the  attorney-general :  upon 
the  humour  of  a  mercenary,  whom  no  im- 
possibility excludes  from  understanding  the 
true  interest  of  the  public  in  its  various 
branches,  but  whose  interest  and  occupations 
have  not  been  of  sudi  a  nature  as  to  present 
him  any  peculiar  occasion,  or  any  peculiar  in- 
ducement, to  understand  it.  Why  do  I  say 
the  attorney-general?  It  depends  jointly 
upon  the  humour  and  supposed  interest  of 
this  officer,  and  his  superior  the  minister ; 
whose  caprices  and  whose  passions  club  toge- 
iher  in  the  dark,  in  unknown  and  inscrutable 
proportions,  to  compose  this  work  of  despo- 
tism. While  a  ditpenginff  power,  so  calling 
itself,  is  regarded  with  so  much  horror,  is  it 
so  sure  that  the  same  thing,  under  this  other 
name,  will  never  be  made  use  of  to  any  other 
purpose  than  agood  one?  Is  it  so  sure  that, 
in  the  filling  of  this  office,  no  minister  will 
ever  pitdi  upon  a  lawyer  who  is  not  wiser 
than  the  laws,  or  whose  probity  b  not  equal 
to  his  wisdom?  And  were  this  enormous 
power  as  incapable,  as  it  is  susceptible,  of 
being  abused,  what  to  the  public  would  be 
its  value?* 


*  Here,  as  dsewhere ,  let  us  blame  establish- 
ments,  whichalone,and  not  individuals,  arc  justly 
Uameable:  for  individuals  are  what  the  laws 
have  made  them.  Rare  and  thanklfss  jiudce ! 
for  the  objects  of  jealousy  and  enmity  are  indivi- 
duals; establishments,  in  spite  of  all  their  fkults, 
often  by  reason  of  their  very  faults,  the  objects 
of  fbodlness  and  admiiation :— and  that  in  pio- 
portkm  to  their  antiquity;  that  is,  to  the  inex- 
perience and  iffnoranoe  of  their  authots.  The 
attotncnr-genersl,  were  his  lore  of  the  public  ever 
so  passionate,  could  scarcely  be  more  the  servant 
of  the  public  than  he  is.  Paid,  not  by  sslaxy, 
but  by  fees,  he  cannot  stir  a  step  beyonn  the  or- 
dinary track  of  office,  without  sntQe^ing  himself 
to  imptttatiODS,  which  could  not  be  pronounced 
unreasonable.  In  an  officer  thus  circumstanced, 
increase  of  duty  would  be  increase  of  peculation. 
Prosecute,  he  cannot,  of  himself,  hi  any  case, 
but  at  the  expense  of  his  fortune:  promote  an 


§  9.  Defender-General -^Neoestity  of  the 
Office. 

Is  the  office  of  defender-general  a  needteas 
one?  is  it  much  leas  indiapensable  than  thai 
of  pursuer-general?  can  it  be  right  that  ther* 
should  be  idways  somebody  for  the  praaecu- 
tion  of  delinquency,  and  that  there  aboold 
never  be  anybody  for  the  defence  of  f 


In  England,  as  in  France,  the  plan  of  policy 
on  this  head  remains  still  in  the  same  state 
in  which  it  was  first  traced  out  by  the  injoa- 
tice  and  insensibility  of  primeval  bcrbariaau 
Prosecution  was  not  only  the  principal  ob- 
ject  of  government,  but  the  sole  one :  it  filled 
the  eye,  and  bounded  the  horizon,  of  despot- 
ism. That  object  provided  for,  the  defend- 
ant was  to  take  care  of  himself  as  he  ooold. 
It  was  the  interest  of  the  king  that  those  who 
were  guilty  should  be  punished:  the  miscfaief 
sustained  by  the  offence  was  his  in  some 
esses:  the  profit  to  be  made  out  of  the  pu- 
nishment might  be  made  his  in  all  casea.  It 
was  no  interest  of  the  king's,  that  those  who 
were  not  guilty  should  escape.  By  their  po- 
nishment  he  might  get  something:  by  their 
acquittal  he  could  get  nothing:  their  acquit- 
tal was  therefore  their  concern,  and  none  of 
his :  they  were  accordingly  left  to  provide  for 
it  as  they  could:  and  it  was  God'e  busineas, 
if  such  were  his  pleasure,  **  to  tend  them  a 
good  deUoeranee"  In  the  eye  of  coiuummi 
sense,  of  justice,  and  of  humanity,  there  are 
two  parties  to  every  cause :  but  depotiam  ac- 
knowledges but  one. 

In  the  pursuer-general  you  have  a  magta- 
trste  ready  to  be  charged  with  the  cause  of 
a  plaintiff  too  poor  and  too  friendless  to  find 
another  advocate.  But  may  not  a  poor  man 
have  a  claim  to  drfend  hunself  against,  as 
well  as  a  daim  to  mahef  And  under  a  penal 
prosecution,  u  the  poor  man,  of  all  others* 
to  have  none  to  help  him. 


order  to  himself  to  prosecute,  he  ( 
in  anv  novel  instance,  but  at  the  risk  of  his  re- 
putation. 
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EMANCIPATE    YOUR  COLONIES! 

ADDRESSED  TO  THE 

NATIONAL  CONVENTION  OF  FRANCE. 


Jeremy  Bentham  io  the  National  Convention  of  France. 


Tour  predecessors  made  me  a  French  Citi- 
zen: hear  me  speak  like  one.  War  thidcens 
round  you :  I  will  show  you  a  vast  resource : 
—  Emancipate  your  Colonies.  Tou  start : 
Hear  and  you  will  be  reconciled.  I  say  again, 
Emancipate  your  Colonies,,  Justice,  consis- 
tency, policy,  economy,  honpur,^  ^nerosity, 
all  demand  it  of  you :  all  this  you  sEall  see. 
Conquer,  you  are  still  but  running  the  race 
of  vulgar  ambition :  emancipate,  you  strike 
out  a  new  path  to  glory.  Conquer,  it  is  by 
your  armies:  emancipate,  the  conquest  is 
your  own,  and  made  over  yourselves.  To 
ipve  freedom  at  the  (^ap^ngg  nf  fttl^prfl,  ia  buf 
conquest  in  disguise;  to  rise  superior  to  con? 
querors^ the .sacrifi'qejnust  be  jour  own,  — 
Reasons  you  will  not  find  wanting,  if  you 
will  hear  them :  some  more  pressing  than  you 
might  wish.  What  is  least  pleasant  among 
them  may  pay  you  best  for  hearing  it.  Were 
it  ever  so  unpleasant,  better  hear  it  while  it 
is  yet  time,  than  when  it  is  too  late,  and. 
from  one  friend,  than  from  a  host  of  enemies. 
If  you  are  kings,  you  will  hear  nothing  but 
flattery ;  if  you  are  republicans,  you  will  bear 
rugged  truths. 

I  begin  with^iu(i££:  it  stands  foremost  in 
your  thoughts.  And  are  you  yet  to  learn, 
that  on  this  ground  the  question  is  already 
judged?  —  that  you  at  least  have  judged  it, 
and  given  judgment  against  yourselves?  — 
You  ^}\t\T  fyronpy :  you  abhor  it  in  the  lump 
not  less  than  in  detail:  you  abhor  the  sub^ 
jection  of  one  nation  to  another:  you  call  it 
slavery.  You  gave  sentence  in  the  case  of 
Britain  against  her  colonies :  have  you  so  soon 
forgot  that  sentence? — have  you  so  soon 
forgot  the  school  in  which  you  served  your 
apprenticeship  to  freedom? 

You  choose  your  own  government:  why 
are  not  other  people  to  choose  theirs  ?  Do 
you  seriously  mean  to  govern  the  world,  and 
do  you  call  that  liberty  9  What  is, become  of 
the  rights  of  men?  Are  you  the  only  men 
who  have  rights  ?  Alas  I  my  fellow  citizens, 
have  you  two  measures  ? 

**  Oh  I  but  they  are  but  a  part  of  the 
empire,  and  a  part  must  be  governed  by  the 


whole."  —  Part  of  the  empire,  say  yoo  ?  Yea> 
in  point  of  fiict,  they  certainly  are,  or  at  least 
were.  Yes:  so  was  New- York  a  part  of  the 
British  empire,  while  the  British  army  gar- 
risoned  it :  so  were  Longwy  and  Verdan  parti 
of  the  Pi-ussian  or  the  Austrian  empire  t'other 
day.  That  you  have,  or  at  least  had  posaesnM 
of  t^em,  is  out  of  dispute?  the  question  v^ 
whether  you  now  on^\  to  have  St? 

Yes,  you  have,  or  had  it ;  buLwhence  came 
it  to  you?  Whence^  but  frcm^the  haad^ 
desjgptism.  T Hint  how  you  have  dealt  by 
ihem.  One  common  Bastile  inclosed  tkem 
and  you.  You  knock  down  the  jailcv,  3rou 
let  yourselves  out,  you  keep  them  in,  and  put 
yourselves  into  his  place.  Yoo  destroy  the 
criminal,  and  you  reap  the  profit,  I  mean  al- 
ways what  seems  to  you  profit,  of  the  Grime. 

i   **  Oh,  but  *j^ry  ^"  "^^  dfP"!^*^  *^ 

those  deji^uties  will  govern  us,  as  much  as  we 
govern  them."  Illusion  1  What  is  that  but 
doublii^g the mJBchief  instPiid nf  lessqimgit ? 


To  give  yourselves  a  pretence  foit  govermng 
a  million  or  two  of  strangers,  you  admit  h|^ 
a  dozen..  To  govern  a  million  or  two  of* 
people  you  don't,  care  about,  you  admit  half 
a  dozen  people  who  don't  care  about  you. 
To  govern  a  set  of  people  whose  busJoess 
T""  ll^n^  TinthiTig  ithmifc  ymi  Pttwimn^r  yrn^- 
selves  with  half  a  dozen  Jty era  who  know 
nolting  about  yours.  Is  this  firatemitjr  ?  —  is 
this  Uberty  aiid  equidity  ?  Open  domaiatioy 
would  be  a  lessgnfivance.  Were  I  an  Ameii- 
can,  1  had  rather  not  be  represented  at  all, 
than  represented  thus.  If  tyranny  must  oome, 
let  it  come  without  a  mask.  **  Oh,  but  in- 
formation "  True,  it  must  be  had  ;  hot  to 
give  information,  must  a  man  possess  a  vote? 
Frenchmen,  how  would  you  like  a  parlia- 
ment of  ours  to  govern  you,  you  sending  six 
members  to  it?  London  is  not  a  third  part 
so  fiir  from  Paris  as  London  from  the  Ork- 
neys, or  Paris  from  Perpignan.  Yoa  start —  ^ 
think  then,  \^at  mav  be  the  feelingsrf  the 
colonists.  Are^they Frenchmen? — theyjwfill 

men  ?  -—jOlsa-BtefiJa  ^OUC  Jdightio.  ^pvcm 

them?' 
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^  Is  es[iiality  what  you  want?  I  will  tell  you 
bow  tomake  it.  As  often  as  France  sends 
comniisBaries  with  fleets  and  armies  to  govern 
the  colonies,  let  the  colonies  send  commis- 
saries with  equal  fleets  and  armies  to  govern 
l^rance. 

What  are  a  thousand  such  pleas  to  the 
purpose  ?  Let  us  leave  imagination,  and  con- 
sult feelings.  Is  it  for  their  advantage  to  be 
governed  by  you  rather  than  by  themselves? 
Is  it  for  your  advantage  to  govern  them  nu> 
ther  than  leave  them  to  themselves. 
Is  it  then  for  their  advantage  to  begovemed 
,  -byAJSeople  who  never  know,  nor  ever  can 
know,  either  their  inclinationsjor  their  wants  ? 

^What  is  it  you  ever  caii  Ibnow  about  them  ? 
The  wishes  they  entertain  ?  the  wants  they 
labour  under?  No  such  thing;  but  the  wishes 
theyentertained,  t&e  wants lEeylaliifUred.'uti- 
dier,  two 'months  ago :  wishes  that  may  have 
changed,  ahdlor  {he  best  reasons^ \vants  that 

^may  havg  T)een  relieved,  or  become  unreliev- 

^  able.  Dotbeyftfiply.tpjouforJu8tice?  Truth 

.is  unattainabhi.&x  waot.Qf  evidence :  Tou  get 
not  a  tenth  part,  perhaps,  of  the  witnesses  you 
ought  to  have,  and  those  perhaps  only  on  one 

I  side.  Do  they  ask  succours  of  you?  Tou 
put  yourselves  to  immense  expense:  Tou  fit 
out  an  armament,  and  when  it  arrives,  it  finds 
nothing  to  be  done ;  the  party  to  whom  you 
send  it  are  either  conquerors  or  conquered.  — 
l>o  they  want  Bubaiatevi^?  Before  jour  supply 
reaches  them,,  they  are  starved.  No  negli- 
j  gence  could  put  them  in  a  situation  so  help- 

\  less  as  that  in  which,  so  long  as  they  continue 
dependent  on  you,  the  nature  of  things  has 
fixed  them,  in  spite  of  all  your  solicitude. 

Solicitude,  did  I  say  ?  How  can  they  ex- 
pect any  such  thing?  What  care  you,  or  what 
can  you  care,  about  them?  what  do  you  know 
about  them  ?  What  picture  can  you  so  much 
as  form  to  yourselves  of  the  country?  what 
conception  can  you  frame  to  yourselves  of 
manners  and  modes  of  life  so  different  from 
-^  ]  your  own?  When  will  you  ever  see  them  ? 

I  when  will  they  ever  see  you?  If  they  suffer, 
win  their  cries  ever  wound  your  ears?  will 
their  wretchedness  ever  meet  your  eyes? 
What  time  have  you  to  think  about  them  ? 

~  Pressed  by  so  many  important  objects  that 
are  at  your  door,  how  uninteresting  wiU  be 
the  tale  that  comes  from  St.  Domingo  or 

^Martinique? 

What  is  it  you  want  to  govern  them  for? 

:  What,  but  to  monopolize  and  cramp  Aeir^ 

t  trade?  What  is  it  they  can  want  yo^  to  f[o- 
vern  them  fpy?  Defpncfi?  .ThfiiTfiDlO^' 
^  5£rw  frQmjpu- 

Uo  they  like  to  be  governed  by  you?  Ask 
them,  and  you  will  know.  Tet  why  ask  them, 
as  if  you  did  not  know  ?  They  may  be  better 
pleased  to  be  governed  by  you  than  by  any- 
body else ;  but  is  it  possiole  they  should  not 
be  still  better  pleased  to  be  governed  by 


themselves?  A  minority  among  them  might 
choose  rather  to  be  governed  by  you  than  by 
their  antagonists,  the  majority:  but  isjtfor 
you  to  protect  minorities?  A  majority,  which 
did  not  feet  itseii  so  strong  as  it  could  wish, 
might  wish  to  borrow  a  little  strength  of  you : 
— but  for  the  loan  of  a  moment,  would  you 
exact  a  perpetual  annuity  of  servitude  ? 

"  Qh^^  but  they  are  aristocrata,"   Are  they  } 
so?    Then  I  am  sure  you  We  no  right  to^ 
govern  them;  th^nTaih  sure  it  is  not  theirT^ 
interestio  Jc  jzayirncd  by  you":"  then  laiia 
"sure  it  is  not  your  interest  to  govern  them. 
Are  they  aristocrats?  they' hate  you.    Are 
they  aristocrats?  you  hate  them.    For  what 
would  you  wish  to  govern  a  people  who  hate  ' 
you  ?  Will  they  hate  you  the  less  for  govern- 
ing them  ?  Are  a  people  the  happier  for  being 
governed  by  those  they  hate  ?  If  so,  send  for 
the  duke  of  Brunswick,  and  seat  him  on  your 
throne.    For  what  csn  you  wish  to  govern  a^ 
people  wHom'jouliate ?  Is  It  for  the  pleasure^ 
'^inaluhg  ihem  miserable?  Is  not  this  copy- 
ing the  FrederidLs  and  the  Frandses  ?— da  not 
this  being  aristocrats,  and  aristocrats  with  a 
vengeance^ 

But  why  deal  in  suppositions  and  put  cases  ? 
Two  colonies,  Martinico  and  Guadalupe,  have, 
jjready  pronouncej  the  separation.  Has  that 
satisfied  you?  I  am  afrtud  rather  it  has  irri- 
tated you.  They  have  shaken  off  the  yoke ; 
and  you  have  decreed  an  armament  to  fi»ten 
it  on  again.  Tou  are  playing  over  again  our 
old  game.  D?T''CratB  IP  Fiiirffipf,  yg"  ayo  ^ 
apptpcratsin  America^  What  is  this  to  enBT* 
in  ?  ifyou  will'noTbe  good  citizens  and  good 
Frenchmen,  be  good  neighbours  and  good 
allies.  When  you  have  conquered  Martinico 
and  Guadalupe,  conquer  the  United  States, 
and  give  them  back  to  Britain. 

"  Oh,  but  the  Capets  will  get  hold  of 
them."  So  much  the  better.  Why  not  let  the 
Capets  go  to  America  ?  Europe  would  then 
be  rid  of  them.  Are  they  bad  neighbours? 
rejoice  that  they  are  at  a  distance.  Why 
should  not  the  Capets  even  reign,  since  there 
are  those  that  choose  to  be  governed  by  them  ? 
why  should  not  even  the  Capets  reign,  while 
it  is  in  another  hemisphere?  Sudi  aristo*]  / 
cratgjMjon  do  not  kill,  you  yourselves  talk 
of  transporting.  What  do  you  mean  to  make 
oflhem  when  transported?  Slaves?  If  you 
must  have  slaves,  keep  them  rather  at  home., 
where  they  will  be  more  out-numbered  by^ 
fi'eeman,  and  kept  in  better  order.  If  you 
mean  they  should  be  transported  without 
being  enslaved,  why  not  let  them  transport 
themselves  ? 

Does  your  delicacy  forbid  your  communi- 
cating with  the  degraded  despots?  Tou  need' 
not  communicate  with  them :  your  commu- 
nication is  with  the  people.    Tou  take  the  ^ 
people  as  you  find  them :  you  give  them  to  \ 
themselves :  and  if  afterwards  they  choose  to  { 


J  <\  Xt^A    '^"^ 
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give  themielvet  to  anybody  else,  it  is  their 
doing :  you  neither  need,  nor  ought  to  have 
,  any  concern  in  it. 

'*  Oh,  but  the  good  citizens  I  what  will 
become  of  the  goMl  citizens?"  What  wiU 
become  of  them?   Their  fitte  depends  upon 

yourselves,    nivo  y^^  ynnr  dj^nTlBJjpn,  ynii  maiy 

save  .them  :_6ghL&rjit^^Q3JL  desttfiy  them. 
Secure,  iif  you  can  do  it  without  force,  a  fiur 
emission  of  the  wishes  of  all  the  citizens :  if 
what  you  call  the  good  citizens  are  the  nut- 
jority,  they  will  govern;  if  a  minority,  they 
neither  will  nor  ought  to  govern :  but  you 
may  give  them  safety  if  you  please.  This  you 
may  do  for  them  at  any  rate,  whether  those 
in  whose  hands  you  find  them  submit  to  col- 
lect the  sense  of  the  majority  or  refuse  it. 
Condudenot,  tiiat,iLxon-oeaflfLt&. n^nti^ 
tyranny,  ^du  have  no  jipwejLtQ  insure  jus^i^ 
Think  hot,  that  those  who  resist  oppression 
must  be  deaf  to  kindness.  Set  the  example 
of  justice:  you  who,  if  you  prelerfea'Jefr-" 
truction,  might  use  fyne,  set  the  example  of 
justice :  the  most  perverse  will  be  ashamed 
not  to  follow  it.  How  different  are  the  same 
words  from  a  tyrant  and  from  a  benefru:tor  I 
Abhorrence  and  suspicion  pmson  them  in  the 
one  case :  lo?e  and  confidence  sweeten  them 
in  the  other. 

Would  you  see  your  justice  shine  with  un- 
rivalled lustre?  QJl  in  commissMiet. jrom^ 
■oioe  other  nation,  and  add  them  to  your  owq.^ 
Do  tlds ;  do  it  ^TyoKir  own  accord:  it  will 
be  certain  you  can  mean  nothing  but  justice. 
The  cool  and  unbiassed  sentimenta  fif  these 
strangers  wHI  b^  a  guide  to  the  iudg/ofint^ 
and  a  check  JipoD  the  affections,  of  your  own 
^^l^tQk.  1*key  will  be  pledges  and  evidence, 
to  you  and  to  the  world,  of  the  probity  of 
their  colleagues.  Think  not  that  1  mean  to 
propose  to  you  to  croudi  to  the  insolence  of 
armed  mediation,  or  to  adopt  the  abomina- 
tions of  the  guaranteeing  system :  think  not 
that  I  am  for  acting  over  again  the  tragedies 
of  Poland,  Holland,  or  Geneva.  The  bwnoeas 
to  be  tej^tledjs^-not  constitution  but  adminia» 
tration:  not  perpetualJaw  but  temporary  ar- 
rangement.  The  mediators  come  only  beauise 
you  bid  £hem,  and  they  come  unarmed. 

Thus  you  mt^  save  the  good  citizens :  for 
you  may  save  everybody.  Keep  to  the  plan 
of  domination,  you  save  nobody.  The  first 
victims  are  the  very  persons  you  are  so  soli- 
citous to  save :  so  at  least  it  is  in  two  great 
islands:  for  there  they  are  already  over- 
powered.  Then  comes  your  armament^  wfth 
^uble  destruction  at  its  heels :  if  it  is  re- 
pulsed, you  are  disappointed  and  disgraced; 
if  it  comiuers,  then  come  beheadings  and  con- 
fiscations. Such  are  the  two  plain.  Which, 
then,  do  you  choose  ?  Universal  safety,  or 
reciprocal  destruction  ? — abhorrence,  or  ad- 
miration?— the  curses  of  your  friends,  or 
the  benedictions  of  vour  enemies  ? 


But  suppose  the  colonists  unanimous^  and 
unanimous  in  your  fovour,  ought  yon  even 
then  to  keep  them  ?  By  no  means :  they  are 
a  million  or  two :  you  are  five  or  six-aod- 
twenty  millions.  Think  not,  that  because  1 
mentioned  them  first,  it  is  for  their  sake  in  tiie 
first  place  that  I  wish  to  see  them  free.  No: 
Histiie  wiiaAjiiof  yftu  do  yourselvea  by  nanm- 
taJniny  this  unnatural  donunation  ;  it  la  tfc 
misehief  to  the  six-'and^wenij  'mmions  tiyt 
occupieiB  a  inuc^liigber  place  m  my  thoS^EG. 

What  if  colonies,  as  they  are  called,  ~are 
worth  nothing  to  you?  What  if  they  are 
worth  less  than  nothing  ?  If  you  prefer  in- 
justice  (pardon  me  the  supposition,)  are  yoo 
so  fond  of  it  as  to  commit  it  to  your  own  loaa? 

What,  then,  should  they  be  worth  to  you, 
but  hy  jriiilHing  a  surplus  of  revenue,  beyond 
what  is  necessary  for  their  own  mamtenanee 
and  defence  ?  Do  T""iyfWl  yffUi  K^t  uiy  sudi 
surplus  from  them  ?  if  you  do^  you  pIundeT 
ihem,  and  violate  your  own  prinqpies>  Eit 
you  heiOier'do,  nor  ever  bave  done^  nor  in- 
tend to  do,  nor  ever  can  do,  any  sudi  thii^. 

The  expense  of  the  neace  estahlishroent 
you  may  know :  and  I  much  question  iHictbg 
any  revenue  vou  can  draw  &om  them  can  so 
much  as  equal  that  expense.  But  the  expenae 
of  defence  in  time  of  waryou  do  not  Imow, 
nor  ever  can  know.  ^  is  no  less  niu~att 
expense  of  a  navy  capable  of  overawing  tbat 
of  Britain. 

"  Oh,  but  thft  p^9J\iyf  «^f  ynr  "^^**tf CT  ^« 
worth  so  many  millions  a-year :  it  has  been, 
and  when  quiet  is  restored  will  be  again:  all 
this,  if  we  were  to  give  up  our  colonies,  we 
should  lose.*'  Uluaion !  The  fflfflP*?  ,rf  IgPf 
colonies j^our  income?  Just  as  much  as  tSai 
of  Britain  Is  your  income.     Have  coToigrfft, 


Impossible. 

dred  millions  they  spend  or  lay  up  a  hundred 
millions,  pray  how  much  is  there  left  for  yon  ? 
Can  you  take  a  penny  of  that  income  more 
t-han  they  choose  to  give  you  ?  or  would  yon, 
if  you  could  ?  We  have  no  such  pretcnaaoo, 
unless  it  be  over  conquered  colonies,  in  oar 
land  of  what  you  call  imperfect  liberty. 

"  Oh,  but  of  this  income  of  theirs,  a  great 
part  centres  here  :_it  comes  to  buy  our  goods; 
it  constitutes  a  great  pari  ot  our  trade— Tsili 
this  at  least  we  shoidd  lose."    Another  iDa. 
sion !   Must  you  govern  a  people  in  wder  to^ 
sell  your  ^oods  to  them?  Is  i&ere  Ihat  people^ 
upon  earth  who  do  not  buy  gooda  of  yoo  ?  , 
Yon  Bell  goods  to  Britain,  don't  you?     And  « 
do  you  govern  Britain?    When  a  ooloniat 
sends  you  sugar,  doe8.heriTe_it  yon  fof  »»■ 
thing?     Does  not  he  make  you  give  iam 
value  for  it  ?    Give  value  for  it  then,  and  yoa 
will  have  it  still.     When  he  is  his  own  mas- 
ter, will  the  sugar  he  cannot  use  be  less  a 
burthen  to  him  than  it  is  now?     WiS  he  be 
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less  in  wmt  of  whatever  it  is  be  sow  buys 
mih  sugar  ?  Wbat  you  now  sell  to  bim,  sup- 
£06ei9u.vere  toJldLiUitJlkOlojGMQger, 
would  you  be  the  poorer  ?  Is  there  nobody 
else  that  would  buy  it?  Ib  it  worth  nothing  ? 
What  is  it  to  you  to  whom  you  sell  your 
Igoods?  When  do  you  know  beforehand  whe- 
'.ther  it  is  John  or  Thomas  that  will  buy,  or 
that  will  consume  your  goods  ?  Andif  you  did, 
mrhat  would  you  be  the  better?  Are  yon  then 
really  afraid  of  not  finding  any  thuig  to  pro- 
duce that  shall  find  purdiasers?  Is  it  that 
ivfaat  you  can  find  to  sell  is  worth  nothing, 
and  what  you  want  to  buy  worth  everything? 
If  sudi  be  your  danger,  what  is  your  colo- 
nist's? What  you_want  of  him  is  luxury: 
what  he  wants  of^ou  iyejastencef  JSuppose 
he  getslKearifcIe,  wfialever  it  be,  com  or 
«ny  thing ;  suppose  he  gets  it  for  the  moment 
from  some  other  shop  instead  of  yours.  Is 
there  a  grain  the  more  oom  in  the  world  to 
sell  in  consequence  of  this  diange  of  his,  or 
a  sbgle  mouth  the  less  that  wants  com,  and 
baa  money  or  money's  worth  to  give  for  it  ? 
buying  at  that  other  shop,  does  not  he 
'  r  yi»t  ynnp  <^^  SO  mucfl  corn,  wnicn  gTO' 
giigtomer.  who  woma  otnerinseTiave: 
fcot  it  at  that  shop,  must  now*BirecUy  or  m- 

directly  get  of jrou?        ^    ,..  .    ., 

,  Iwilltell  you  a  great  and  important,  though 
ioo  much  neglected  truth — Tkadb  is  the 
CHILD  ii£-Xl4PiTAL :  In  proportion^'io^he 
quantity  of  capital  a  country  has  at  its  dis- 
posal, will,  in  evei7  country,  be  the  quanti^ 
of  its  trade.  While  you  lui^e  no  more  capi- 
tal employed  in  trade  than  you  have,  all  tiie 
power  on  earth  cannot  give  you  more  trade: 
while  you  have  the  capital  you  have,  all  the 
power  upon  earth  cannot  prevent  your  having 
the  trade  you  have.  It  may  take  one  shape 
or  another  shape ;  it  may  give  you  more  fo- 
reign goods  to  consume,  or  more  home  goods; 
it  may  give  yon  more  of  one  sort  of  goods,  or 
more  of  another ;  but  the  quantity  and  value 
i.of  the  goods  of  all  sorts  it  gives  you  will 
•  always  be  the  same,  without  any  d^renoe 
.  wbidi  it  is  possible  to  ascertain,  or  worth 
while  to  think  about  I  am  a  merchant ;  I 
have  a  capital  of  £10,000  in  trade.  Suppose 
the  whole  Spanish  West  Indies  laid  open  to 
me ;  could  I  carry  on  more  trade  with  my 
£10,000  than  I  do  now?  Suppose  the  French 
West  Indies  shut  against  me;  would  my 
£10,000  be  worth  nothing?  If  every  fo- 
reign market  were  shut  up  against  me  with- 
out exception,  even  then  would  my  £10,000 
'  be  worth  nothing  ?  ^  %]*f\T'^  ^ere  no  sugar 
to  be  bought,  there  is  at  any  rate  land  to^ 
be  impirioved.  11  a  hunOred  pounds  wortfc 
pi  sugar  be  more  valuable  than  a  hundred 
pounds  worth  of  com,  butcher's  meat,  wine, 
or  oil,  still  com,  butcher's  meat,  wine,  and 
oil,  are  not  absolutely  without  their  value. 
If,  article  after  article  ,you  were  driven  out  of  I 


every  article  of  your  foreign  trade,  the  worst 
that  ooiild  happen  to  you  wonld  be  the  being 
reduced  to  lay  out  so  much  more  than  other- 
wise you  would  have  laid  out  in  the  improve- 
ment of  your  land.  The  supposition  is  ima- 
ginary and  impoMible  ^  but  if  it  were  true,  ia 
there  any  thing  in  it  so  horrible  ? 

Yes;  It  is  mumftYy  of  camtaL  noi  exunt  of 


i  tnumtUii  of  catriial,  not  exUntoJ^  i 
t  deternnnes  the  quantity  of  tradeT  [  \ 


ll 


iMrikC».  that  deternnnes  the  quantity  of 

Open  a  new  markei,  you  do  not,  unTess  by 
accident,  increase  the  sum  of  trade.  Shut  up 
an  cHA  market,  you  do  not,  unless  by  accident, 
or  for  the  moment,  diminish  the  sum  of  trade. 
In  what  casCy  then,  i»  the  sum  of  trade  in- 
creasedbvanewinykejEir  IfmeriieoF  clear 
proAt  upon  t^e  capital  employed  in  the  new 
trade  is  greater  than  it  would  have  been  in' 
any  old  one,  and  not  otherwise.  But  the 
existence  of  this  ^Stca  profit  is  always  taken 
for  granted,  never  proved.  It  may  indeed  be 
true  by  accident :  but  another  thing  is  taken 
for  granted  which  is  never  trae ;  it  is,  that 
the  whole  of  the  profit  made  upon  the  capital 
which,  instead  of  being  employed  in  some  old 
trade,  is  employed  in  tins  new  one,  is  so  mudi 
addition  to  the  sum  of  national  profit  that 
would  otherwise  have  been  made :  what  is 
only  transferred  is  yyndd^rpd  a^  t^^edpA  Tf 
after  nilang  12  per  cent,  upon  al»pital  of 
£10,000  in  an  old  trade,  a  man  made  but 
10  per  cent,  upon  the  same  capital  in  a  new 
trade,  who  does  not  see,  that  instead  ci  gain-  r 
ing  £1200  a-year,  he,  and  through  him  the 
nation  he  beloi^^  to,  loses  £200  by  the 
change :  and  so  it  is,  if  instead  of  one  such 
merdbant,  there  were  a  hundred.  Instead  of 
this  £200  a-year  loss,  yomcomUeedeeommeree . 
and  boards  of  trade  set  down  to  the  national 
account  £1000  a-year  gain :  espedally  if  it 
be  to  a  very  distant  and  little  known  part  of 
the  world,  such  as  a  southern  whale-fishery,  ^ 
revolted  Spanish  colony,  or  a  Nootka  Sound ; 
and  it  is  wdl  if  they  do  not  set  down  the  whole 
capital  of  £10,000  as  gain  into  the  bargain. 
"  Oh,  but  we  give  ourselves  a  monopoly 
of  their  produce,  and  so  we  get  it  cheaper./ 
than  we  should  otherwise!  and  so  wcTmSEe ." 
tV'^m  pay  "P  for  gftypming-  theiii.'^  Not'you» 
indeed ;  not  a  penny :  ihs.iU^PBfit  if  ioiqui- 
tons-  and  theprofit  an  illusion. 

The  attempt,' TsayV'is  iniquitous :  it  is  an 
aristocratieal  abomination :  it  is  a  cluster  of 
aristocratical  abominations :  Jt  js  jniguitous 
towards  themx  but  much  more  as  among 
yourselves. 

Abomination  the  1st.  Liberty,  property, 
and  equality  violated  on  the  part  of  a  large 
dass  of  citizens  rthe  colonists)  by  preventing 
them  from  carrpng  their  goods  to  the  mar- 
kets which  it  is  supposed  would  be  most  ad- 
vantageous to  them,  and  thence  keeping  from 
them  so  mudi  as  it  is  supposed  they  would 
otherwise  acquire. 
Abomination  2d.     One  part  of  a  nation 
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(the  people  of  Prance}  taxed  to  ruse  money 
to  muhCain'by  ibrce  the  restraints  so  uhposed 
upon  anoUier  part  of  the  nation  (the  colo- 
nists.) 

Abomination  dd.  The  poor,  who  afier  all 
I  are  unable  to  buy  sugar  —  the  poor  in  France, 
i  taxed  in  order  to  pay  the  rich  for  eating  it. 
Necessaries  abridged  for  the  support  of  luxury. 
The  burthen  falls  upon  the  ridi  and  poor  in 
common:  the  benefit  is  shared  exdusiyely  by 
the  rich. 

The  injustice  is  not  such  in  appearance 
only:  as  it  would  be,  if  what  is  thus  taken 
or  meant  to  be  taken  from  the  colonists  went 
to  make  revenue:  it  would  then  be  only  a 
mode  of  taxation.  In  France  (it  might  then 
be  said)  people  are  taxed  one  way,  in  the 
colonies  another:  the  only  question  would 
then  be  about  the  eligibility  of  the  mode. 
But  revenue  is  here  out  of  the  case :  nothing 

gtMM  *^  iha  narirtn   in   <^nnypnn|   everytHIng 

goes  to  individuals :  if  it  is  a  tax,  it  Is  a  tax 
the  produce ' oFwhich  is  squandered  away 
before  collection ;  it  is  a  tax  the  produce  of 
which,  instead  of  being  gathered  into  the 
treasury,  is  given  away  to  sugar-eaters. 

But  even  as  to  sugar-eaters,  the  profit,  I 
say,  is  an  illusion.  For  does  the  monopoly 
X9^,M^S  J9VrsslX5!L  .S8?inst  the  growers  ot 
.  aujptf  .«a.  miicli  M^JufiiL  the  j>nce  of  sugar 
lower  thAn  i^;  \yniild  be  p^herwise?  Not  a 
sixpence.   T^iyoi.  ♦Ko^i  f\^^^  p|^^^»  ipi^^^wii^ 

ooBuncdity-,is  .teltL  by„the  AY-mH^iit^oi 
profit.pn  to^  m  S^eaX,  no  moujopoly  can. 
reduces  the,  pxice.aCt|ufi.(;9nimodity  any  moce 
than  of  .aDy..othex»  for  any  Ifsngth  of.tiin&: 

~  you  may  keep^Qur  suj^ects  fi'om  selling  their 
sugars  elsewhere,  but  you  cannot  force  them 
to  raise  it  fpr  you  at  a  loss.^  Lower  Ihan^iUs 
natund  price,  no  monopoTy'can  ever  keep  it: 
dowii  to  this  price,  natural  competition  can- 
not fidl  to  reduce  it,  sooner  or  later,  without 
monopoly.  Customers  reinaining  as  they  were^^^ 
without  increase  of  the  numbec  of  tracer's 
there  can  be  no  reduction  of  price.  Monopoly, 
that  is,  exclusion  of  customers,  lias  certainly 
no  tendency  to  produce  increase  of  the  num- 
ber of  traders :  it  may  pinch  the  profits  of 
those  whom  it  first  fidls  upon,  but  that  is  not 
the  way  to  invite  others.  Monopoly,  accord- 
ingly, as  fiu-  as  it  does  anything,  produces 

^  mischief  without  remedy.  High  prices,  on  the 

;  other  hand — the  mischief  against  which  mo- 
>  nopoly  is  employed  as  a  remedy — high  prices, 
[produced  by  competition  among  customers, 
cannot  in  any  degree  produce  inconvenience, 
without  laying  a  proportionate  foundation  for 

r^the  cure.  From  high  profits  in  trade  comes 
influx  of  traders,  from  Iimux  of  traders  compel 
tition  among  traders,  from  competition  among 
traders  reduction  of  prices,.  tilLthkxate  of  pro- 
fit in  the  trade  in  question  is  brought  down  to 

^  t^e  same  level  as  m  others. 

Were  it  possible  for  monopoly  to  keep 


prices  lower  than  they  would  be 
would  it  be  possible  fw  anybody  to  tdl  bow 
much  lower,  and  how  many  sixpencea  a-ycar 
were  saved  to  sugar-eaters  by  so  many  mil' 
lions  imposed  upon  the  people?  No,  i 
for  since,  where  the  monopoly  subsists  i 
the  producers,  there  is  nothing  but  the  i 
poly  to  prevent  accession  o^  and  competidaB 
among  the  producers,  competition  runs  along 
with  the  monopoly,  and  to  prove  that  any  part 
of  the  effect  is  produced  by  the  monopoly  and 
not  by  the  competition,  is  impossible. 

"  Oh,  but  we  have  not  done  vrith  them 
yet.    We  give  ourselves  another  monopoly : 
we  give  ourselves  the  monopoly  of  ih/or  cus- 1 
tom,  and  «»  "^**  "rVft  thtlB  frllY  fr'Pq  dcsfg  ■ 
of  us  than  tbgy  would  otherwise,  beades  buy-! 
ing  things  of  us  which  otherwise  they  wotud 
buy  of  other  people;  and  so  we  niake  tbeni 
pay  ufl  for  y^Y^PJ^ffJ^g"-*'    Mere  Ulosloni 
In  the  articles  which  you  can  make  better"*" 
and  cheaper  than  foreigners  can,  which  you  ) 
can  furnish  them  with  upon  better  terms  tbso 
foreigners  can,  not  a  penny  do  you  get  in  eoo-  ' 
sequence  of  the  monopoly,  more  than  yon 
would  without  it  Tou  prevent  their  bv^ng 
their  goods  of  any  body  but  your  own  people : 
true ;  but  what  does  this  signify  ?    Ton  do 
not  force  them  to  buy  of  any  one  or  more 
of  your  own  people  to  the  exclusion  of  the 
rest    Your  own  people,  then,  have  .still  the  i 
fiiculty  of  underselling  one  another  without 
stint,  and  they  have  the  same  indaoement  to 
exercise  that  &culty  under  the  monopoly,  as  , 
Uiey  would  have  without  it.     It  is  still  the  i 
^mpai^iriftn  ^ij^^  «»tathe  priga.    In  this  < 


as  in  the  other,  the  monopofy  is  a  chip  is 
porridge.  It  is  still  the  proportion  of  the 
profit  of  these  branches  of  trade  to  the  ave> 
rage  rate  of  profit  in  trade  that  regulates  this 
competition:  it  is  still  the  quantity  of  the 
capital  which  there  is  to  be  employed  in  trade 
that  regulates  the  average  rate  of  profit  in 
trade. 

In  the^instance  of  such  artidfia  |i8j[oa<ani 
not  make  better  or  cheapgr_than  foreiyien 
can.  In  the  instance  of  articles  which  yba  ran 
not  furnish  them  with  on  better  terms  thaa 
foreigners  can,  it  is  still  the  same  illusion, 
though  perhaps  not  quite  so  transparent.  Not 
a  penny  does  the  nation  get  (I  mean  the  total 
number  of  individuals  concerned  in  productive 
industry  of  all  kinds)  not  a  penny  does  tiie 
nation  get  by  this  preference  ot  Dim  articltj 
to  gooQ^Qfi^,  more  than  it  would  dCEerwise. 
In  France,  any  more  than  anywhere  else, 
people  do  not  get  more  by  the  goods  they  pro- 
duce than  if  Uiere  were  no  such  monojpoly: 
for  if  the  rate  of  profit  in  the  articles  thus  4- 
voured  were  higher  one  moment,  oorapetitioa^ 
would  pull  it  down  the  next.  All  that  results  i 
firom  the  monopoly  you  thus  give  yourselves  I 
of  the  custom  of  your  colonies  is,  that  goods  I 
of  all  sorts  are  somewhat  worse  for  the  money  I 
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j   all  oyer  the  world  than  they  would  be  other- 
^  \   "wise.    People  in  France  are  engaged  to  pr6> 
4  f!uce»  for  the  consumption  of  the  French  co- 
lonies, goods  in  which  they  succeed  not  so 
?ivell  as  England  for  example,  instead  of  pro- 
ducing for  their  own  consumptl^MH,  W  tlHlt  of 

.  some  otSer^nation,  goods  In  whicinBey  suc^ 
eee3  TTetter  tliaii "EngTancTr  TeopTe"  iii'  En^- 

Tan^r  dn^e 'ofKi'  hand,  being  so  for  kept 
from  producing  the  goods  they  cnold  have  suc- 
ceeded best  in,  are  in  so  for  turned  aside  to 
the  production  of  goods  in  which  they  do  not 
succeed  so  well :  and  thus  it  is  all  the  world 
over.  The  happiness  of  mankind  is  not  much 
impaired,  perhaps,  by  the  difference  between 
-wearing  goods  of  one  pattern,  and  goods  of 
another :  but,  though  much  is  not  lost  per- 
haps to  anybody  by  the  arrangement,  what  is 
certain  is,  that  notiiin^jg^ned  by  it  to  any- 
body, and  particularly  to  France. 

Will  you  beUeve  experience?  Turn  to  the 
United  States/  Before  the  separation,  Britain 
had  the  monopoly  of  their  trade :  upon  the 
separation,  of  course  she  lost  it.  How  much 
'  less  is  their  trade  with  Britain  now  than  then  ? 
On  the  contrary,  it  is  much  greater. 

w      All  this  while,  is  not  the  monopoly  against 

^  the  colonists  clogged  with  a  counter-mQnO' 
yfyf    To  make  amends  to  the  ^colonists  tor 
tb^r  being  excluded  from  other  markets,  are 
I  not  the  people  in  France  forbidden  to  take 
colony  produce  from  other  colonies,  though 
they  could  get  it  ever  so  much  cheaper  ?    If 
i  so,  would  not  the  benefit  to  France,  if  there' 
^were  any,  from  the  supposed  gainful  mono- 
poly, be  outweighed  by  the  burthen  of  that' 
/  whid)  is  acknowledged  to  be  burthensome  ? 

iYes — the  benefit  is  imaginary,  and  it  is 
clogged  with  a  burthen  whiS  is  real. 
Monopoly,  therefore,  and  counter-monopoly 
taken  together,  sugar  must  come  the  dearer 
to  sugar-eaters,  instead  of  cheaper:  to  a  cer- 
tain degree  for  a  constancy;  and  much  more 
occasionally,  when  the  deamess  occasioned 
by  a  foilure  of  crops  in  the  French  colonies, 
is  by  the  counter -monopoly  against  France 
prevented  from  being  relieved  by  imports  firom 
other  colonies,  where  crops  have  been  more 
fovourable. 

If  monopoly  foyoured  cheapnets,  which  it 

does  noOt  woul JTsvourlt  to  tfce  neglect  of 

another  i^^f^sTeadrniess  of  price,  which  Id 

of  more  importance.'   Tt^ii  ndta  man's  not 

having  sugar  to  eat  that  distresses  him :  Crce- 

sus,  Aptdus,  Heliogabalus,  had  no  sugar  to 

eat:  what  distresses  a  man  is  his  not  being 

,  able  to  get  what  he  has  been  used  to,  or  not 

so  much  of  it  as  he  has  been  used  to.     The 

nionopoly  against  the  French  colonies,  were  it 

to  contribute  ever  so  much  to  the  cheapness 

of  the  price,  could  contribute  nothing  to  the 

steadiness  of  it:  on  the  contrary,  in  conse- 

/    quence  of  the  counter-monopoly  it  is  dogged 

\   with,  its  tendency  is  to  perpetuate  the  oppo- 


site inconveni^ce,  variation.  Any  monopoly 
which  France  gives  herself  against  her  colo- 
nies will  not  prevent  any  of  those  acddenta 
in  consequence  of  which  sugar  is  produced 
in  less  abundance  in  those  colonies  than  at 
others:  and  when  it  is  searce  there,  the  mo-  . 
nopoly  against  France  will  prevent  France 
firom  getting  firom  other  places  where  it  is  to  1 


be  had  cheaper. 


How  mueh  dearer  is  sugar  in  countries/ 
which  have  no  colonies  than  in  those  which' 
have  ?  Liet  those  inquire  who  think  it  worth 
the  while.  They  will  then  see  the  utmost 
which  in  any  supposition  it  would  be  possible 
for  the  body  of  sugar-eaters  in  France  to 
lose.  Not  that  this  loss  could  amount  to  any- 
thing like  the  above  difference:  for,  in  as  for 
as  those  countries  get  their  sugar  firom  mono* 
poilized  colonies,  which  must  be  through  the 
medium  of  some  monopolizing  country,  they 
get  it  loaded  with  the  occasional  dearth  pro- 
duced thus  by  the  effects  of  the  counter-mo^ 
nopoly  above  mentioned,  and  loaded  more  or 
leas  with  constant  import  taxes,  besides  the 
expense  of  circuitous  freight  and  multiplied 
merchant's  profit. 

May  not  monopoly,  then,/orc«  down  prices  ? 
Most  certainly.  Will  it  not,  then,  keep  them  i 
down?  By  no  means.  If  I  have  goods  I  can  * 
make  no  use  of,  and  there  is  but  one  man  in 
the  world  that  I  can  sell  them  to,  sooner  than 
not  sell  them,  though  they  cost  me  a  hundred 
pounds  to  make,  I  will  sell  them  for  sixpence. 
Thus  monopoly  vrill  beat  down  prices.  But 
shall  I  go  on  making  them  and  selling  them 
at  that  rate  ?  Not  if  I  am  in  my  senses.  Thus 
monopoly  will  not  keep  down  prices.  Hence 
then  comes  all  the  error  in  fovour  of  mono- 
polies— from  not  attending  to  the  difference-, 
between  forcing  down  prices  and  keeping' 
them  down. 

When  an  artide  is  dear,  it  is  by  no  means 
a  matter  of  indifierence  whether  it  is  made 
so  by  freedom  or  by  force.  Dearth  which  is 
natural,  is  a  misfortune:  dearth  which  is 
created,  is  a  grievance.  Suffering  takes  quite 
a  different  colour,  when  the  sense  of  oppres- 
sion is  mixed  with  it.  Even  if  the  effect  of 
a  monopoly  is  nothing,  its  ineffidency  as  a 
remedy  does  not  take  away  its  malignity  as 
a  grievance. 

What  then  do  you  get  by  the  monopolizing 
system,  take  it  altogether  ?  You  get  the  credit 
of  this  grievance;  you  get  occasionaLdearQi ; 
you  get  the  loss  you  are  at  by  the  armaments 
you  keep  up  against  smuggling;  you  get  the 
expense  of  prosecution,'  and  the  waste  and 
misery  attendant  upon  fine  and  confiscation. 

"  Oh,  but  the  duties  upon  the  colony  trade 
produce  reispue  to  us."  I  dare  say  they  do : 
and  what  then?  Must  you  govema  country 
in  order  to  tax  jtour  trade  with  it?  Is  there 
that  country  that  does  not  produce  revenue 
to  you?    You  tax  your  trade  with  Britain, 
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don't  you?  and  do  you  govern^ Britain?  You 
tax  British  goods  as  high  as  smuggling  will 
permit:  could  you  tax  them  lugheruthey 
came  from  the  colonies  ? — would  you  if  you 
jj  could? — would  you  tax  your  own  subjects 
higher  than  you  would  strangers  ? 

I  will  show  you  how  you  may  get  revenue 
out  of  them :  1  will  show  you  the  way,  and 
the  only  way  in  which,  if  you  choose  iniquity, 
you  inay  make  it  profitable.  Tax  none  of 
their  produce,  tax  none  of  your  imports  from 
them ;  of  all  such  taxes,  every  penny  is  paid 
by  yourselves.  Tax  your  exports  to  them : 
tax  all  your  .exports  to  lEem :  tax  them  as 
lugh  as  smuggling  will  admit :  of  all  such 
taxes,  every  penny  is  paid  by  them. 

I  will  show  you  how  much  more  you  could 
get  in  this  way  from  them  than  from  foreign- 
ers. You  could  not,  it  must  be  confessed,  get, 
unless  by  aeddeat,  more  per  cent  on  what 
thev  took  from  you,  than  on  what  foreigners 
took  from  you:  for  smuggling,  which  Umits 
the  rate  per  cent,  yon  could  tiius  levy  upon 
fiireignert,  limits  m  like  maimer  the  rate 
per  cent,  you  («uld  levy  upon  your  vassals. 
Remote  countries  like  the  colonies  might 
indeed  afford  less  fiidHty  for  smuggling  out 
of  France  than  contiguous  countries,  and  so, 
the  expense  of  smuggling  being  the  greater, 
the  tax  would  admit  of  bang  set  higher  with- 
out having  the  productiveness  of  it  destroyed 
by  smuggling :  but  whatever  latitude  b  thus 
given,  is  given,  you  see,  not  by  alienship  but 
by  distance. 

You  could  not,  I  say,  get  more  per  cent, 
in  this  way  from  your  vassals,  as  such,  than 
if  they  were  foreigners;  but  what  you  could 
get  from  them,  is  that  same  rate  of  profit, 
with  greater  certainty  as  to  the  extent  of  it. 
ForeigpcPi  *"%^'^  li?'^  yffUF  ivy%*^t  f*"-  any 
tima^  and  wnuld  quitjt.'if,  after  the  taxlhus 
Ifidfid.sppn  th^m^  thejr.  could. not  get  the 
ipywia  ft^i>y  T^nji^  .upon  as  good  terms  from 
you  as  elsewhere^.,  Your  own  vassals  could^ 
'  imt'quif  your  markeJ^fiXce]pLt]nJEfi£'fts  smiig-^ 
gling  would  enable  them>  for  by  the  supposi- 
tion they  hav6  no  oCfier.'  Upon  foragners  the, 
tax  is  an  experiment,  and  what  you  risk  by^ 
the  experiment  is,  the  temporary  distress 
to  individuals  proportioned  to  the  decrease, 
whatever  it  be,  of  that  branch  of  trade :  for 
as  to  the  abeobUe  sum  of  trade,  or,  to  speak 
more  distinctly,  of  national  wealth,  it  suffers 
nothing,  as  you  have  seen,  beyond  the  amount 
of  the  relative  and  momentary  decrease :  so 
that  the  whole  produce  of  this  tax  is  so  much 
clear  gain  to  the  revenue,  for  which  nothing  is 
paid,  or  so  much  as  risked,  beyond  the  above- 
mentioned  momentary  j»nd  contingent  dis- 
tress to  individual  traders.  Upon  your  own 
f  vassals  there  is  nothing  for  experiment  to  as- 
certain :  you  have  them  in  a  jail,  and  you 
set  what  price  you  please  on  their  existence ; 
only  you  must  keep  the  door  well  locked. 


and  if  the  jail  be  a  large  one,  this  may  be  no 
sudi  easy  matter.  In  Guadalupe,  Martinko, 
and  St  Domingo,  what  could  the  ezpenae 
amount  to — the  prisoners  all  refractory,  an! 
making  holes  and  beating  down  doon  and 
walls,  at  every  opportunity,  with  people  on 
the  outside  to  help  them?  Let  tkoee  aalca- 
late  who  may  think  it  worth  thehr  vHiale. 

In  all  this  there  are  no  figures — why? 
because  TiAf>iwgr  timry  np<wt  iSgnrfta.  Figures 
might  show  what  the  incomes  of  your  colo- 
nists amount  to ;  and  what  the  incomes  of 
your  colonists  amount  to  is  noU&inip  to  yon, 
for  they  are  their  incomes,  and  not  y«Nirs. 
Figures  might  show  the  amcrant  of  your  im- 
ports  horn  your  colonies ;  and  it  nnnkes  no- 
thing to  the  question;  for  they  do  not  mtSi  it 
you  without  being  paid^DrJt,  and  tliey  vronld 
not  be  the  less  ghul  to  be  paid  for  it  for  being 
free.  Figures  might  show  the  produce  of 
your  taxes  on  those  imports ;  and  it  makes 
nothing  to  the  question,  for  you  might  get  it 
equally  whether  the  producers  of  thoae  ar- 
ticles were  dependent  or  independent,  and  it 
is  your  own  people  at  home  that  pay  it.  Fi- 
gures might  show,  what  you  sold  in  the  way 
of  exports  to  your  colonists  in  thia  and  that 
shape :  and  it  makes  nothing  to  the  questioo ; 
for  consumption,  not  sale,  is  the  final  use  of 
production,  and  if  you  did  not  sell  it  in  that 
shape,  you  would  sell  it  or  consume  it  in  an- 
other. Figures  might  show  you  the  amount 
of  the  taixes  you  levy  on  those  exports  :  and 
nothing  turns  upon  that  amount ;  for  if  the 
price  of  the  article  will  bear  the  amount  of 
the  tax  without  the  help  of  sudi  a  monopoly 
as  subjection  only  can  insure,  you  may  get 
it  from  them  when  independent  as  well  as 
from  other  foreigners,  and  if  it  will  not,  nei- 
ther will  they  bear  to  see  it  raised  so  hig^  nor 
will  you  bear  to  raise  it  so  high,  na  to  pay 
the  expense  of  a  marine  capable  of  bloddqg 
up  all  their  ports,  and  defonding  so  nmny  vast 
and  distant  countries  against  the  rival  powers, 
with  the  inhabitants  on  their  side. 

"  ^hi  frfiti  *^>?f y  •^'^  jK.,greaA  port  of  our 
JISCS!SC  Say  tBihui^'ikajabok  ^fomr  weak- 
aeu.  In  your  own  natural  body,  you  are  im- 


pregnable ;  in  those  unnatural  < 

you  are  vulnerable.  Are  you  attacked  at  home  ? 

not  a  man  can  you  ever  get  from  them ;  not 

a  sixpence.     Arrjhgy  >ttafkfid  ?  thry  draw 

upra^youjfof^fleets^iOdjra^^ 

If  yoiTwere  resolved  to  keep  them,  eouU 
you?  It  may  be  worth  your  consideration.  Is 
it  not  matter  of  some  doubt,  even  now  when 
you  have  them  to  defend  only  against  them- 
selves :  can  there  be  a  moment's  doubt,  whea 
the  power  of  Britain  is  thrown  into  the  scale? 
Five  men  of  war,  T  think,  or  some  sadi  iut- 
ter,  you  have  ordered  out  io  defend  them 
against  one  another.  Ask  your  minister  of 
the  marine,  can  he  spare  fifty  more  to  defend 
them  against  their  protectors?  Fifteen  tboit- 
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ftfind  tre  bound  for  Bfaiimico  to  fight  aristo- 
crats :  ask  your  war-minister  whether  Ctts> 
tine  can  spare  30,000  more  of  his  best  aien 
to  fi^t  Britons. 

Donot  feed  yourselves  with  illusions.  You 
cannot  be  everywhere :  you  cannot  do  every 
thing.  Your  resources,  great  as  they  are, 
have  still  their  limits.  The  land  is  yours. 
But  do  you  think  it  possible  for  you  to  keep 
it  so,  and  the  jea  likewise  ? — the  land  against 
every  body,  and  at  the  same  time  the  sea 
against  Britain?  Look  back  a  little.    Could 


ispain,  Holland,  and  America  together,  save 
you  firom  the  10th  of  April?  How  will  it  be 
now?  Amedca  is  neutral.  Spain  and  Holland 
are  against  you.  Send  as  many  ships  as  you 
can.  Engjyjjid  ftlnne  can  send  aouDie  the  num- 


Lj^prsulficient,  freble. 
Oh,  but  times  are  changed.  I  dare  be- 
lieve it.  What  superior  bravery  can  do  will 
be  done.  But  how  little  does  that  amount 
to  on  such  an  element?  Can  bravery  keep  a 
ship  from  smking?  With  skill  anything  like 
equal,  can  any  possible  difference  in  point  of 
bravery  make  up  for  the  difference  between 
two  and  one  ? 

Consider  a  little :  a  ship  is  not  a  town,  that 
you  can  bombard  it  with  orators,  and  decrees 
for  the  encouragement  of  desertion,  and  de- 
clarations of  the  rights  of  men ;  a  ship  is  not 
a  town,  out  of  which  the  lukewarm  can  slip 
away,  or  into  which  a  few  friends  can  give 
you  admittance.  You  are  brave:  but  neither 
are  English  seamen  remarkably  deficient  in 
pobt  of  bravery.  If  you  have  your  Mghts. 
they  have  their  prejudices  r  thgy  may  midit 
ngt  BO  pasy  as  ynn  may,  thinkjp  comprehend 
the  doctrine  of  forced  liberty :  they  may  pre- 
fer a  maZe  cdnsGFuiion  whidi  gives  tranquil- 
lity, to  an  unmade  one  under  whidi  security 
is  yet  to  come :  they  may  question  the  right 
of  tbe  thousands  who  address  you,  to  answer 
for  the  millions  who  are  bid  to  abhor  you : 
they  may  prefer  the  Oeorge  whote  they  know, 
to  a  F)rogt  whom  they  never  heard  of. 

'     Hear  a  paradox — it  is  a  true  one.  Give  up 

'  your  colonies,  they  are  youn :  keep  them, 
they  are  oun.    This  is  what  I  most  tremble 

\at:  excuse  me  —  I  am  an  EngUshman  —  it 

[touches  me  the  most  nearly. 

**  Oh,  but  the  people  of  Bourdeaux." — 
Well — what  of  the  people  of  IJourdeaux? 
Are  the  passions  of  one  town  to  set  at  nought 
tiie  interest  of  the  whole  nation?  Are  jus- 
tice, prosperity,  possibility,  to  be  fought  with 
for  their  sake?  Think  more  honourably  of 
their  patriotism.  Address  them,  enlighten 
them,  persuade  Uiem :  and  if  you  find  a  dif- 
ficult in  bridling  that  speck  on  your  own 
continent,  think  whether  you  will  find  it 
easier  to  master  so  many  vast  and  distant 
islands,  with  Britain  on  tiieir  side. 

To  yield  to  justice  is  what  must  happen 
to  the  mightiest  and  proudest  nations.    Dis- 


grace or  honour  follows,  according  to  the 
mode.  Britain  yielded  to  America :  Britain 
yielded  to  Ireland.  On  which  occasion  was 
her  dignity  best  preserved  ? 

Sitting  where  you  do,  call  it  not  eowrage 
to  drive  on  in  the  track  of  war  and  violence. 

There  is  nodiing  in  such  courage  that  is 
not  compatible  widi  the  basest  cowardice. 
The  paaeions  you  gratify  are  your  own  pas- 
sions :  but  the  blood  you  shed  is  the  blood  ot 
your  foUow-dtizens. 

Who  can  say  what  it  costs  you  at  present 
to  guard  colonies  ?  ^Who  caiTW  what  you 
inTght  save  by  parting  wiih  fhemj — T  should 
l>e  afraid  to  say  Ft  — ^tumosi'the  whole  of  your  , 
marine  ?  What  do  you  keep  a  marine  for  but  j 
to  guard  colonies?  Whom  have  vou  to  fear  ' 
but  the  English?  and  why,  but  for  your  co- 
lonies ?  To  defend  your  trade,  say  you  ?  Do 
us  justice,  we  are  not  pirates.  We  should 
not  meddle  with  your  merchantmen,  if  you 
had  not  a  single  frigate :  we  should  not  in- 
vade your  coasts,  if  you  had  not  a  single  fort. 
We  have  ambition  and  injustice  enough,  but 
it  does  not  show  itself  in  that  shape.  Do  we 
hurt  the  trade  of  Denmark,  Sweden,  Naples, 
any  ci  the  inferior  powers?  Never:  except 
they  carry  your  trade  for  you,  when  you  are 
at  war  with  us  for  colonies.  — What  do  I  say  ? 
If  we  ourselves  have  a  marine,  it  is  not  for 
trade,  it  is  for  colonies:  it  is  because  some  of 
us  long  to  take  your  colonies,  all  of  us  fear 
your  taldng  oun. 

Is  consistency  worth  preserving?  Is  your  ^ 
boasted  conquest-abjuring  decree — that  do- 
cree  which  might  indeed  be  boasted  of  if  it 
were  kept — is  that  most  beneficial  of  all  laws 
to  be  anything  better  than  waste  paper?  The 
letter,  1  fear,  has  been  long  broken :  the  spirit 
of  it  may  be  yet  restored,  and  restored  with 
added  lustre.  Set  freejrour  colonies,  then 
everything  is  as  it  should  be.  **  We  incor- 
porated Savoy  and  Avignon,"  you  may  say,  \ 
"  because  it  was  their  wish  to  join  us :  we 
part  with  our  distant  brethren,  because  like  ' 
us  they  choose  to  be  governed  by  themselves.  \ 
Mutual  convenience  sanctioned  our  oompli-  • 
anr«  with  the  wishes  of  our  foreign  neigh- 
bours: mutual  inconvenience,  the  result  of 
unnatural  conjunction— mutual  inconveni- 
ence, as  soon  as  it  was  underatood,  made  us 
follow,  and  even  anticipate  the  wi^es  of  our 
^stant  fellow-citizens.  Reduction  of  the  ex- 
penses ci  defence  was  the  inducement  to  our 
union  with  those  whom  we  either  bordered 
on  or  inclosed :  the  same  advantage,  but  in 
a  much  superior  degree,  rewards  us  for  the 
respect  we  show  to  the  wishes  and  interests 
of  Uie  inhabitants  of  another  hemisphere.  To 
neutral  powers  we  give  much  cause  for  satis- 
faction, none  for  j^ousy.  Our  acquisitions 
are  two  small  provinces :  our  sacrificed  are, 
besides  continental  settlements  in  every  quar- 
ter of  the  globe,  a  multitude  of  islands,  the 


Digitized  by 


Google 


416 


EMANCIPATE  YOUR  COLONIES! 


least  of  them  capable  of  holding  both  our  ac- 
quiations."  Were  such  your  language,  every- 
thing would  be  explained,  everything  set  to 
rights.  While  you  take  what  suits  you,  keep- 
ing what  does  not  suit  you,  you  aspire  openly 
to  universal  domination :  with  iratermty  in 
your  lips,  you  declare  war  against  mankind. 
.  Shake  off  your  splendid  incumbrances,  the 
/  sins  of  your  youth  are  atoned  for,  and  your 
\  character  for  truth,^  probity,  moderation,  and 
'  philanthropy  built  on  everlasting  ground. 

In  the  event  of  a  rupture  with  Spain,  you 
have  designs,  I  think,  in  favour  of  her  colo- 
nies. With  what  view  ?  To  keep  them  ? 
Say  so  boldly,  and  acknowledge  yourselves 
worth V  successors  of  Louis  XIV.  To  give 
them  independence  ?  Why  not  give  it  then 
where  it  is  already  in  your  power  to  give  it  ? 
Will  you  put  your  constituents  to  an  immense 
expense  for  the  chance  of  giving  liberty,  and 
refuse  it  when  you  can  give  it  for  a  certainty 
and  for  nothing.  Compare  the  pictures — 
liberty  without  bloodshed  on  the  one  hand ; 
bloodshed,  with  only  a  chance  for  liberty,  on 
>  the  other.  Which  b  the  best  present?  Which 
of  the  two  is  most  congenial  to  your  taste  ? 
Is  it  the  bloody  one  ?  Go  then  to  those  co- 
lonists— go  with  liberty  on  your  lips,  and 
with  fetters  in  your  hands — go  and  hear  them 
make  this  answer :  '*  Frenchmen,  we  believe 
you  intend  liberty  for  us  strangers,  when  we 
have  seen  you  give  it  to  your  own  brethren  I" 
You  who  hold  us  so  cheap,  who  look  down 
with  such  contemptuous  pity  on  our  corrup- 
tion, on  our  prejudices,  on  our  imperfect  li- 
berty— how  long  will  you  take  our  example 
to  govern  you,  and  of  all  parts  of  it  those 
whidi  are  least  defensible  ?  Is  it  a  secret  to 
you  any  more  than  to  ourselves,  that  they 
cost  us  much,  that  they  yield  us  nothing — 
that  our  government  makes  us  pay  them  for 
suffering  it  to  govern  them — and  that  all  the 
use  or  purpose  of  this  compact  is  to  make 
places,  and  wars  that  breed  more  places? 

You  who  look  down  with  so  much  disdain 
on  our  corruption,  on  our  prejudices,  on  our 
imperfect  liberty,  how  long  will  you  submit 
to  copy  a  system,  in  which  corruption  and 
prejudice  are  in  league  to  destroy  liberty  ?— < 
a  compact  between  government  and  its  colo- 
nies, of  which  the  mother  country  is  the 
sacrifice  and  the  dupe? 

You  have  seen  hitherto  only  what  is  es- 
sential—  collateral  advantages  crowd  in  in 
numbers.  Saving  of  the  time  of  public  men, 
simplification  of  government,  preservation  of 
internal  harmony,  propagation  of  liberty  and 
good  government  over  the  earth. 
'  You  are  chosen  by  the  people :  you  mean 
to  be  so ;  you  are  chosen  by  the  most  nume- 
rous part,  who  must  be  the  least  learned,  of 
the  people.  This  quality,  with  all  its  advan- 
tages and  disadvantages,  you  the  children  of 
the  people,  must  expect  more  or  less 'to  par- 


take of.  Inform  yourselves  as  you  can,  laboor 
as  you  will,  reduce  your  businesa  as  much  a» 
you  will,  you  need  not  Hear  the  finding  it  too 
light  for  you.  W  bat  a  mountain  of  w^giuneDU 
and  calculations  must  you  have  to  struggle 
under,  if  ^ou  persevere  in  the  system  o£  co- 
lony-holding, with  its  monopolies  and  counter- 
monopolies  1  Wliat  a  cover  for  tyramiy  and 
peculation  I  Give  your  commissaries  insuf- 
ficient power,  they  are  laughed  at :  give  then 
suflScient,  your  servants  become  daqgerous  to 
their  masters.  All  this  plague  you  get  rid  o( 
by  the  simple  expedient  of  letting  go  those 
whom  you  have  no  right  to  m^ldle  with. 
Cleared  of  all  this  rubbish  of  mischievous  and 
fidse  science,  your  laws  will  be  fiee  to  put 
on  their  best  ornament :  then,  and  not  till 
then,  you  may  see  them  simple  as  they  ought 
to  be----slmple  as  those  who.  sent  you,  sinqik 
as  yourselves.  Yes,  citizens,  your  Ume,  all 
the  time  you  either  have  or  can  make,  is  the 
property  of  those  who  know  you  and  wboni 
you  know :  you  have  none  to  bestow  upon 
those  distant  strangers. 

Great  differences  of  opinion,  and  those  at- 
tended with  no  little  warmth,  between  the 
tolerators  and  proscribers  of  negro  slavery; — 


anii  Hiffii»iiUii>a  mtt  t^f  ^yor* «  it  IS  a  Diiddle 
term  in  which  all  parties  may  agree.  Keep 
the  sugar  islands,  it  is  impossible  fior  you 

to  do  riffhtt-,fet|yotly»niyr9yi,  yy  h*'* 
no  suyu-.  and  the  reason  for  keentnff  theae 
keep  tlie'n<m>es>  you 


trample  upon  the  declaration  of  r{fmta;,l_aBd 
"'•tTn"^^^^^^*'*  ^t  irF^'ri**  '  "i^cruples  must 
have  a  term :  hox.«ugaUSJayiS^  UJ 
need  not  trouble  YVtffflfi^'^W 


W  Y^ll  '^9  nngirprjj.  i^t»  i^»|g  it.         .  . .  .^^ 

thfiJiauiOy.exMaple,  you  act  generously 


and  wisely :  reform  the  world  by  force,  you 
might  as  well  reform  the  moon,  and  the  de- 
sign is  fit  only  for  lunatics. 

The  good  you  do  will  not  be  confined  to 
yourselves.  It  will  extend  to  us :  I  do  not 
mean  to  our  ministry,  who  afiront  you,  but 
to  the  nation,  which  you  most  widi  to  find 
your  friend.  No,  there  is  no  end  to  the  good 
you  may  do  to  the  world :  there  is  no  end  to 
the  power  that  you  may  exercise  over  it.  By* 
emancipating  your  own  colonies,  you  may  ' 
emancipate  ours:  by  setting  the  example,  you 
may  open  our  eyes  and  force  us  to  fi>llow  xt. 
By  reducing  your  own  marine  you  may  ns 
duce  our  marine:  by  redudng  our  marine, 
you  may  reduce  our  taxes :  by  reducing  oar 
taxes,  you  may  reduce  our  places:  by  re- 
dudng our  places,  you  may  reduce  our  cor- 
ruptive influence. 

By  emancipating  our  colonies,  you  may 
thus  purify  our  parliament :  you  may  purify 
our  constitution  —  you  must  not  de^roy  it. 
Excuse  us,  we  are  a  slow  people,  and  a  little 
obstinate :  we  are  used  to  it,  and  it  answen 
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I  o«r  purpofle.  You  shall  not  destroy  it :  but 
I  if  parifyini;  it  in  thst  slow  way  will  satisfy 
I  you,  we  ean*t  help  your  purifying  it. 

A  word  is  enough  for  your  East  India  pos- 
sessions. Affections  apart,  which  are  as  yet 
unknown,  whatever  applies  to  the  Westjn-. 
^s,  applies  to  the  Eaij^  with_doubEl5ree. 
^'^^TBinti^  pr^ftnt  no  difficulty;  t^epopig 
htion  there  is  FrencKT "they  are  npe  for  self- 
government.  JThere  'rernains'tkie  ^ntinenf: 
yflujpipwjiow  tilings  'are  cEangeTthere  f^ 
jthe  power  of  Tippoo  is  no  more.  WoUrd, 
the  tree  of  liber^jTbw'j[Eere[Tf  j^l^fedf 
Would  the  declaration  orrfgKfs  tfaiislate  into 
Sanscrit?  ^oM  Bramin,  Chetree^  Bice, 
Sooder,  hnSBaUachore  meet  on eaual  ground? 
If  not,  you  may  iSnd  some  difficiuty  in  giving 
them  to  themselves.  You  may  find  yourselves 
reduced  by  mere  necessity  to  what  we  should 
call  here  a  practical  plag.  If  it  igdetermined 
they  must  have  masters.  joulviTI^hen  loot 
out  lor  the  least  bad'wies'  t^ar'could"ta& 
^em:  and  after'airpiat  we  lave'  heard,  '1 
I  question  wlietheii^ou,wouTa  find  any  leas  bad 
than  our  English  comnanv.  If  these  merchants* 
would  give  you  anythinjg  fgr  fbe  bargain^  it^ 
would  be  so  mucEcIeftrgain  toynn:  and  not" 
impossible  but  they  might.  ¥ou  know  better 


&BO  to  tluokoroDtaimng  for  the  quiet  pos. 

(session  of  these  provinces  anything  like  what 

j  would  be  spent  at  the  first  word  for  the  chance 

lof  taking  them  by  force :  the  pleasure  of  ra. 

I  pine,  bloodshed,  and  devastation  is  not  to  be 

set  at  so  low  a  price :  but  8omethinjg[  sureljr 

<  they  would  give  you.'    ThougT'lo"  you  the 

country  is  a  Durtlien,  it  does  not  follow  that 

,  to  ihem  it  miglit  not  be  a  benefit.    Though 

\  even  the  whole  of  their  vast  possessions  were 

,  a  burthen  to  them,  the  burthen,  instead  of 

'  being  increased,  might  be  diminished  by  the 

^  addition :  the  expense  of  defence  might  be 

['  reduced:  Pondidierry  might  be  to  them  what 

I  Savoy  is  to  you. 

But  enough  of  suppositions  and  conjec- 

^  tures.    How  you  part  with  the  poor  people 

V   who  are  now  your  slaves,  is  after  all  a  sub- 

/  ordinate  consideration :  the  essential  thing  ii 

to  get  rid  of  them ;  You  ought  to  do  so  if 

nobody  would  take  them  without  being  paid 

1    for  it.    Whatever  be  their  rights,  theyhave 

no  such  right  as  that oLfiarclng jou^togoyero 

•  them  to  your  ovfn  pr^^judice 

"  0h',  but  you  are  a  hireling:  You  are  a 

tool  of  your  king,  and  of  his  East  India  com- 

pany:  they  have  employed  you  to  tell  us  a 

fine  story,  and  persuade  us  to  strip  ourselves 

of  our  colonies,  not  being  able  to  rob  us  of 

them  themselves.'*— O  yes,  I  am  all  that: 

1  have  not  bread  to  eat,  and  no  sooner  is  your 

decree  come  out,  than  I  get  £50,000  fi-om 

the  company,  and  a  peerage  from  the  king. — 

)  I  am  a  hireling .-  —  but  will  you  then  betray 

\  the  interest  of  your  constituents,  because  a 

'  man  has  been  hired  to  show  it  you  ?     // 1 

^         Vol.  IV. 


waM  beofuu  to  England: — but  are  there 
no  such  things  as  common  interests,  and  are 
you  never  to  serve  yourselves  but  upon  con* 
diiion  of  not  serving  others  at  the  sametime? 
Is  your  love  for  your  brethren  so  mi'yih  yfflJF*'' 


Is  your  love  for  your  brethren  so  mi'yi^  yflftf*'' 
ISarL^our  hatred  ^  your  neighbours?  It 
would  be  of  use  to  England :  1-.  but  are  Eng^ 
KinQ  ofEngtai 


it: — but  by  knowing  a  man's  interest,  his 
true  and  lasting  interest,  are  you  always  cer- 
tain of  his  wishes  ?  Is  consummate  wisdom 
among  the  attributes  of  his  ministers  ?  Have 
they  no  passions  to  blind,  have  they  no  pre- 
judices to  mislead  them  ?  Are  you  so  unable 
to  comprehend  your  own  interest,  that  it  is 
only  from  the  opinion  of  others  that  you  can 
learn  it,  and  those  your  enemies  ?  The  hing 
of  England  is  your  enemy  s  —  but  because 
he  is  so,  will  you  put  yourselves  under  his 
command?  Shall  it  be  in  the  power  of  an 
enemy  to  make  you  do  as  he  pleases,  only  by 
employing  somebody  to  propose  the  contrary  ? 
See  what  a  man  exposes  himself  to  by  lis- 
tening to  such  impertinences !  /  am  hired  :  ' 
but  are  not  advocates  hired,  as  often  as  a 
question  comes  before  a  court  of  justice?  and 
is  justice  on  either  side,  because  men  are  paid 
on  both  sides?  Legislators,  suffer  me  to 
give  you  a  warning — this  is  not  the  only  oc- 
casion on  which  it  may  have  its  use.  Those, 
if  any  such  there  be,  who  call  attention  off 
firom  the  arguments  that  are  offered  to  the 
motives  of  him  who  offers  them,  show  how 
humble  their  conception  is,  either  of  the  good- 
ness of  their  cause,  of  the  strength  of  their 
own  powers,  or  of  the  solidity  of  your  judg- 
ment, not  to  say  of  all  three.  If  they  prac- 
tise upon  you  by  suggestions  so  wide  firom 
reason,  it  is  because  tibey  either  fear  or  hope 
to  find  you  incapable  of  oeing  governed  by  it. 
A  word  of  recapitulation,  and  I  have  done. 
You  will,  I  say,  give  up  your  colonies— 
because  you  have  no  right  to  govern  them, 
because  they  had  rather  not  be  governed  by 
you,  because  it  is  against  their  interest  to  be 
governed  hy  you,  because  you  get  nothing 
by  governing  them,  because  you  cannot  keep 
them,  because  the  expense  of  trying  to  keep 
them  would  be  ruinous,  because  your  consti- 
tution would  suSer  by  your  keeping  them, 
because  your  principles  forbid  your  keeping 
them,  and  because  you  would  do  good  to  all 
the  world  by  parting  with  them.  In  all  this 
is  there  a  syUable  not  true?  But  though 
three-fourths  of  it  were  fidse,  the  conclusion 
would  be  still  the  same.  Biae^thany  anpgrior 
^prejudice  andj^agsipn :  ihe  object  is  worth 
Jthe  labour.  Suffer  not  even  your  virtues  to 
prejudice  you  against  each  other:  keep  honour 
within  its  bounds ;  nor  spurn  the  decrees  of 
justice  because  confirmed  by  prudence. 
To  conclude.  If  hatred  is  your  ruling 
Dd 
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passion,  and  the  gratification  of  H  your  first 
object,  yott  will  still  grasp  your  colonies.  If 
the  happiness  %f  mankind  is  your  object,  and 
the  declaration  of  rights  your  guide,  you  will 
set  them  firee.  —  The  soonenthe  better ;  it 
'  costs  you  but  a  vrord :  and  by  that  word  you 
cover  yourselves  with  the  purest  glory. 


Postscript,  24«^  Junk  1829. 

An  argument,  that  had  not  as  yet  pre- 
sented itself  to  the  view  of  the  author  when 
penning  the  accompanying  tract,  is  furnished 
/  by  the  consideration  of  the  quanti^Lof  the 
>  matter  of  g^od^  operating  to  the  e£kct  of 
l^corrifpfton,  in  the  shape  tS  patronage. 

As  a  citizen  of  Great  Bntain  and  Ireland, 
he  is  thereby  confirmed  in  the  same  opinions, 
and  accordingly  in  the  same  wishes.  But,  as 
'  a  citizen  of  the  Britis^J«mpire,  including  the 
sixty  millions  already  under  its  government 
in  British  India,  and  the  forty  millions  likely 
to  be  under  its  government  in  the  vicinity  ci 
British  India,  not  to  speak  of  the  one  hundred 
and  fifty  millions,  as  some  say,  or  three  hun- 
dred mUlions,  as  the  Russians  say,  of  the  con- 
tiguous Ehnpire  of  China,  — his  opinions  and 
consequent  wishes  are  the  reverse.  So  like- 
wise, regard  being  had  to  the  colonization  of 
Australia ;  especially  if  the  account  given  of 


the  intended  settlement  on  the  Swib.IUw 
in  the  Quarterly  Review  for  April  1829,  aad 
fi'om  it  in  the  Morning  Chronicle  of  20th 
April  1829,  be  correct — In  regard  to  Ana- 
tralia,  it  is  in  his  eyes  prepoBOenyatiy  pro- 
bable that,  long  before  than  centofy  is  at  an 
end,  the  settlements  in  that  vast  and  dutaat 
country  will,  all  of  them,  have  emancipBAed 
themselves,  changing  the  govemmesit  trom 
a  dependency  on  the  English  monarcby,  ialo 
a  representative^democracy. 

Dilemma,  applying  to  a  distant  dependency, 
this.  Admit  no  appeal  (judicial  appeal,)  yoa 
thereby,  unless  your  government  is  pordy 
military,  establidi  independence:  adnut  ap- 
peal, you  thereby  subject  the  iwaC  m— y  o^* 
those  who  can  not  aflRnd  the  eiqpense  of  the 
appeal,  to  slavery  under  the  vdativielj  few 
who  con. 


In  most  of  the  copies  whidi,  from  time  to 
time,  were  distributed  in  the  way  of  gift,  in- 
serted in  MS.  at  the  bottom  of  the  first  pngt, 
in  the  fimn  of  a  note  to  die  title,  was  the 
memorandum  following :  — 

"  Anno  1793,  written  just  before  the  de- 
parture oi  M.  Talleyrand,  on  the  occasion 
of  the  rupture  between  France  and  England 
Copy  given  to  Talleyrand's  secretary,  Gallois, 
who  talked  of  translating  it.*' 
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JEREMY  BENTHAM 


TO  HIS 


FELLOW-CITIZENS  OF  FRANCE, 


OS 


HOUSES  OF  PEERS 


AND 


SENATES. 


Jeremy  B&Ukam  to  General  Lcfayetie. 

Mt  etie  dbab  Latatbttb  1  —  Tour  oomnuuids  are  laws:  lut^ectmatter  this  question 
— «  In  France,  shall  we,  yx  shall  we  noi»  hare  a  Chamber  ^f  Peers?'*  On  this  (juestion  you 
desire  my  thoughts :  here  they  are  at  your  serVice.  For  these  thoughts,  you  are  not  respon- 
sible:  nor  for  any  part  of  them.  What  yours  are,  I  ha^e  never  known:  nor,  antecedently 
to  your  roeeipt  of  this  paper,  would  I  know  them  if  I  could  help  it.  My  wish  has  all  along 
been  —  that  mine  on  this  subject  should  be  free  from  all  bias;  and  that  they  should  stand 
or  fidl  by  their  own  strength.  Proud  and  gratified  of  course  shall  I  be,  in  proportion  as  my 
notions  of  what  is  best  are  found  to  coincide  with  yours. 

With  yours  ?.^  Tea :  and,  I  will  add,  with  those  of  our  beloved  King. 

As  to  any  points,  on  which,  in  either  instance,  I  fiul  to  experience  this  good  fortune,  set 
any  of  the  honest  and  talented  men  whose  qualifications  have  come  within  your  observation 
— set  them  to  apidy  correction  to  any  such  errors  as  it  may  have  happened  to  me  to  fiUl 
Into.  In  this  way,  at  any  rate,  I  may  have  the  satis&ction  of  being  of  use  to  our  dear 
country:  and  it  matters  not  in  what  proportion  it  may  be  in  the  one  way,  and  in  what 
proportion  in  the  other.  Whosoever,  if  any  one,  writes  accordingly, — desire  him  to 
write  altogether  at  his  ease,  speaking  of  my  thoughts,  in  the  terms,  whatsoever  tliey  are, 
in  which  his  own  as  to  mine  happen  to  present  themselves. 


Quien^B  Square  Place,  Westrnmater,  London, 
\Uk  October  1830. 
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JEREMY  BENTHAM 

TO  UI8 

FELLOW-CITIZENS   OF  FRANCE, 

ON 

HOUSES  OF  PEERS  AND  SENATES. 


§  I.  Introduction. 
Fellow-Citizens, 

1.  "  Your  predecessors  made  me  a  French 
citizen :  hear  me  speak  like  one."  So  said  I 
for  the  first  time  anno  1792.  Hear  me  now 
speak  thus  for  this  second  time. 

2.  Two  great  questions  are  now  on  the 
carpet — 

I.  A  House  of  Peers  is  in  existence;  — 
shall  it  be  discarded  ?    I  say  —  Yes. 

u.  A  Senate  is  proposed  to  be  instituted ; 
—  shall  it  be  instituted  ?    I  say  —  No. 

3.  If  deception  be  not  a  man's  object,  he 
cannot  make  known  too  early  the  end  he  is 
endeavouring  to  lead  his  readers  to.  With 
me  this  is  a  general  rule:  on  the  present 
occasion,  such  (you  see)  is  my  practice. 

4.  On  matters  of  government  more  parti- 
cularly, no  proposition  do  I,  on  any  occasion, 
make  without  reasons — at  least,  what  to  me 
appear  such  —  for  its  support.  On  every  oc- 
casion, these  reasons  have  the  greatest-happi- 
ness  principle  for  their  ground  and  source. 

For  any  accession  that  I  ever  look  for  to 
any  such  proposition,  on  those  reasons  is,  on 
every  occasion,  my  sole  reliance.  As  to  any 
influence  with  which  any  opinion,  declared 
by  me  to  be  mine,  might  be  supposed  to  act 
on  other  minds,  —  merely  because  it  is  de- 
dared  by  me  to  be  mine,  or  merely  because 
it  is  thought  to  be  mine, — it  is  in  my  own 
account  set  down  as  exactly  equal  to  0 :  lower 
than  this  it  cannot  be  set  by  anybody. 

5.  I  have  by  me  a  receipt  for  exhausting 
any  subject  a  man  takes  in  hand.*  A  good 
receipt  is  one  thing:  following  it  well  is 
another.  I  have  done  my  best  towards  both 
things.    You  will  judge. 

6.  In  the  condsest  manner  possible in 

the  fewest  words  possible — I  hereby  submit 
to  your  view  the  reasons  by  which,  in  rela- 
tion to  these  subjects,  these  my  opinions  have 
been  determined. 

7.  No  rhetoric  here ;  no  appeal  to  passion ; 
no  recourse  to  imagination ;  no  exerdse  given 
to  the  art  of  deception  in  any  of  its  branches. 

a  **  Strike,  but  hear,'*  said  the  Athenian 
general  to  hb  Spartan  ally,  on  the  occasion 
of  a  difference  of  opinion.  "  Be  angry  and 
sin  not,"  says  a  CSiristian  apostle.    Be  as 

*  In  a  work  styled  ChrestomMhg. 


angry  as  you  please;  and  in  so  doing,  ain  as 
much  as  you  please,  sav  I  to  all  such  of  you, 
my  dear  and  admired  lellow-citizens,  whoos 
I  have  not  the  good  fortune  to  be  about  to 
see  agreeing  with  me.  Give  vent  to  jour 
anger;  I  defy  you  to  produce  any  in  me. 
Give  vent  to  your  anger ;  but  give  the  pub- 
lic and  me  the  benefit  of  your  reasons, 

9.  On  this  same  side,  others  there  wiH 
probably  be,  who  will  present  themselves  to 
you  witii  arrows  taken  firom  that  aroMRiry — 
with  ornaments  taken  from  that  wardrobe. 
To  these  papers,  should  such  be  their  plea- 
sure, they  may  refer  you,  for  better  security 
and  further  reliance. 

§  IL  Topics  on  the  carpet  as  to  a  Second 
Chamber. 

1.  A  Chamber  of  Peers,  a  Senate,  or  na- 
ther  the  one  nor  Uie  other,  but  a  Chamber  of 
Deputies  without  either :  so  fitf  as  m  j  infor- 
mation and  observation  are  correct,  this  is  the 
description  commonly  given  of  three  states 
of  things,  between  which  and  whidi  alone 
the  option  is  on  this  occasion  considered  as 
being  to  be  made. 

2.  But  in  my  view  of  the  matter,  this  de- 
scription wants  more  or  less  of  being  siifli- 
dently  particular.  Subject-mattert,  wfaidh, 
on  this  occasion,  require  to  be  taken  into  con- 
aideration,  or  will  of  themselves  oome  into 
consideration,  are  these  which  follow : — 

L  Powers  requifflte  to  be  given  to  the  body 
in  question. 

n.  Persons  by  whom  the  members  of  the 
body  in  question  shall,  in  the  several  cases, 
be  located. 

m.  Conditions  of  eligibility,  requisite  oa 
the  part  of  the  persons  located :  conditioos  of 
eligibility,  as  you  say  in  Frendi;  qwtJ^Stm^ 
tions,  as  we  say  in  English:  the  French, 
clearer  and  more  expressive;  the  Engliah, 
more  condse. 

3.  Ndther  the  one  nor  the  other,  say  I,  as 
above :  quite  suiBdent  the  diamber  of  de> 
puties,  located  by  the  people ;  that  is  to  say, 
by  a  part  more  or  less  eondderable  of  the 
whole  number  of  the  members  oi  the  great 
community  in  question :  but,  as  to  whni  port, 
that  belongs  not  to  the  present  questioiL 
Quite  suffident  the  one  ruUnff,  or  with  a  king, 
co^ruUng,  body :  needless^  useless,  worse  thaa 


Digitized  by 


Google 


Sbct.  IL] 


ON  HOUSES  OF  PEERS  AND  SENATES. 


421 


useless — that  is  to  say,  purely  maleficent,— 
such,  if  I  mistake  not,  will  be  seen  to  be 
every  body  that  can  be  attached  to  a  chamber 
of  deputies,  in  sudi  sort  as  to  be  capable  of 
applying  a  veto,  or  so  much  as  a  cause  of  re- 
tardation—  a  bar,  or  a  draff — to  any  of  its 
proceedings:  such,  whatsoever  be  the  pollers 
attributed  to  it,  whatsoever  the  peraon»  by 
whom  the  situation  composed  of  those  powers 
is  conferred. 

4.  —  I.  The  poteen  proposable  it  seems  ne- 
cessary that  I  should  present  to  your  view. 
— II.  The  description  of  the  locators  propo- 
sable it  seems  likewise  necessary  that  I  should 
present  to  your  view in.  As  to  qualifi- 
cations, on  the  present  occasion  to  say  any- 
thing on  this  topic  would  not  be  consistent 
with  the  opinion  just  expressed,  with  the 
accompanying  reasons  for  its  support. 

5.  Powers  that  present  themselves  to  me 
as  proposable,  are  the  following :  — 

I.  A  share  in  the  legielative  authority  in 
the  supreme  grade.  For,  this  has  place  every- 
where :  in  every  instance  in  whi(i  legislative 
power  in  the  supreme  grade  is  exercised  by 
a  representative  body — ^whether  acting  alone, 
or  in  conjunction  with  a  monarch, — it  consti-' 
tutes  the  basis  of  every  power  given  to  any 
other  body  added  to  it. 

n.  A  portion  of  judicial  authority.  For  in 
France,  to  the  portion  of  supreme  legislative 
authority  in  question  this  appendage  stands 
attached  at  present.  And,  this  is  attached  to 
the  portion  of  legislative  authority  in  Eng- 
land, in  the  case  oi  the  second  ehamber  called 
the  Himte  of  Lords :  and,  in  the  Anglo- 
American  Union,  in  the  case  of  most  of  its 
compound  States  separately  taken,  as  well 
as  in  that  of  the  aggregate  body  composed  of 
deputies  sent  from  all  of  them,  styled  the 
Congress :  Senate  is  the  denomination  given 
to  it  in  this  latter  case.* 

in.  A  portion  of  administrative  authority 
in  the  supreme  grade.  For,  this  is  attached 
to  the  portion  of  legislative  authority  in  the 
Anglo-American  States,  in  the  case  of  that 
same  senate. 

6.  Sole  locators  that  seem  proposable,  and 
between  whom  the  option  will  have  to  be 
made,  these  two:  — 

*  In  speaking  of  Uie  chamber  of  peers,  as  like- 
wise of  its  proposed  substitute—a  senate, — I  use 
the  appellation  of  the  second  chamber,  becrase 
such  appears  to  me  to  be  the  piacdee.  But,  what- 
soever It  may  be  in  respect  of  any  other  order, 
it  has  not  been  so,  in  every  instance,  in  ropect 
of  the  time  of  its  institution.  In  the  case  of^the 
Anelo-American  Congress,  mention  is  made  of 
the  House  of  Repiesenutives  before  any  mention 
is  made  of  the  Senate. 

The  relative  time  of  the  institution  being,  with 
reference  to  the  present  question,  matter  rather 
of  curiosity  than  importance,  if.  in  the  course  of 
this  address,  anythmg  is  said  m  support  of  the 
above  observation,  the  place  it  occupies  will  be 
that  of  an  appendix. 


I.  The  monarch,  of  course : — he  being  the 
sort  of  functionary  by  whom  this  power  is  pos- 
sessed and  exercised  at  present — in  France, 
in  England,  in  a  word,  in  every  monarchy, 
in  and  under  which  there  is  a  second  chamber, 
with  its  population,  in  addition  to  that  which 
is  composed  of  the  deputies  of  the  people, 

n,  A  body,  on  the  members  of  which  this 
power  is  conferred.  Example — original  and 
most  illustrious — in  the  case  of  the  senate 
in  the  above-mentioned  congress,  the  aggre- 
gate composed  of  the  '*  legislatures"  of  the 
several  states. 

7.  So  much  depending  on  the  situation  ci 
the  locating  functionary  or  functionaries,  this 
topic  could  not,  on  the  present  occasion,  be 
passed  by. 

§  IIL  Objections  to  any,  even  the  best  ap- 
pointed. Second  Chamber. 

1.  Now  for  the  reasons,  by  which  my  re- 
jection of  a  second  chamber  has  been  deter- 
mined. 

1.  The  case  to  which  I  apply  them,  in  the 
first  instance,  is — that  which  is  most  &vour- 
able  to  a  second  diamber: — that  is  to  say, 
the  supposition — that  the  choice  made — as 
well  in  respect  of  the  powers  conferred,  as  of 
the  sort  of  person  or  persons  by  whom  they 
are  conferred— is  that  which  stands  least  ex- 
posed to  objection. 

u.  And,  for  argument  sake,  let  the  power 
conferred  be  —  a  share  in  the  legisUtive  au- 
thority alone,  unaccompanied  with  a  share  in 
either  of  the  two  other  authorities. 

m.  And,  let  the  locators  be — either  those 
who  are  so  in  the  case  of  the  senate  of  the 
Anglo-American  congress  as  above;  or  those 
who  are  so  in  the  case  of  the  first  chamber  of 
that  same  congress— the  chamber,  the  mem- 
bers of  which  are  styled  the  representatives 
of  the  people. 

2.  If  I  do  not  deceive  myself, .  it  will  be 
seen — that,  whatsoever  be  the  strength  of  the 
objection  in  the  case  which  I  begin  with,  as 
being  the  most  favourable  case,  it  is  not  less 
in  any  other  proposable  case ;  and  that,  more- 
over, as  between  simplicity  and  complexity 
of  powers,  whatsoever  be  the  strength  of  the 
objection,  in  the  most  simple  case,  it  will  be 
seen  to  become  greater  and  greater,  as  the 
case  becomes  more  and  more  complicated. 

3. — I.  Objection  the  first.  —  On  the  advo- 
cates of  this  appendage  lies  what  is  called  the 
onusprobandi — the  burthen  of  proof.  On 
them,  if  there  be  any  net  benefit  produced  by 
it, — on  them  lies  the  obligation  of  bringing 
it  to  view.  Of  no  such  benefit  has  exhibition 
been  ever  made :  of  benefit  in  some  shape 
or  other,  assumed  has  the  existence  been  by 
everybody ;  oroved  by  nobody. 

4.  Anteceoentiy  to  all  developement  in  de- 
tail, one  plain  reason  against  it  presents  itself 
to  a  first  glance.    Of  a  chamber  of  deputies^ 
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in  the  character  of  tifint  diaoiber~.tiiat  is  to 
say,  first  in  the  order  of  importance — of  a  le- 
gislafciYe  body — prineipallyy  where  not  exclu- 
sively acting  as  sttdi — the  utility,  nay,  the 
indispensable  necessity,  is  recognised  on  all 
sides :  the  existence  of  this  necessity  there- 
fore may  be  —  it  mtM<  be — taken  fiw  a  pos^ 
tulate.  But,  that  from  the  force  and  efficiency 
of  this  body,  the  existence  of  any  other  body 
— before  which  must  be  carried,  ere  the  force 
of  law  be  given  to  it,  every  proposed  law — 
should  not  make  deduction  more  or  leas  con- 
siderable, is  not  possible:  the  time  during 
which  the  measure  continues  in  the  ucond 
chamber  before  it  is  otherwise  disposed  ci,  ia 
so  much  delay;  and,  even  supposing  adoption 
and  consummation  to  be  the  ultimate  result, 
in  80  much  that  an  ultimate  negative  is  not 
applied  to  it,  —  still  delay,  so  long  as  it  lasts, 
is  a  temporary  negative :  and,  if  the  measure 
has  any  net  benefit  for  its  result,  the  value 
of  the  loss  by  the  delay  is  in  the  exact  pro- 
portion of  the  length  of  it. 

As  to  any  counter&presumptiona,  these  will 
be  considered  presentlv. 

5 n.  Objection  tie  ucond,  —  Needleee-  \ 

ness.  Yes:  needless  —  utterly  needless  — 
may  be  seen  to  be  this  institution.  No  be- 
nefit in  any  determinate  shape  having  ever 
been  held  up  to  view  as  resulting  firom  it,  — 
if  then,  to  satisfy  the  reader  of  the  needleas- 
ness  of  it, — and  thence,  as  bdow,  of  the 
pemidousness  of  it, — anything  iurUier  can 
be  done,  — it  must  be  by  looking  out  for  such 
auppotahle  benefit  as  the  nature  of  the  case 
may  be  capable  of  suggesting. 

6.  Supposable  need  the  first.  Need  of  the 
degree  of  consideration,  which,  without  this 
additional  body,  a  measure  cannot  receive. 
Supposable  reason  in  support  of  the  institu- 
tion:  as  the  length  of  the  tiMu  during  which 
the  measure  continues  in  the  second  Camber, 
is  the  quantity  of  additional  eoneideration 
wfaidi  it  is  capable  of  receiving.  Anmoer — 
No  need  of  a  second  chamber  follows.  For, 
to  the  first  belongs  the  power  of  giving  to 
the  measure  whatsoever  length  of  considera- 
tion is,  in  the  opinion  of  that  same  first  cham- 
ber, best  adapted  to  it:  and  the  corres|>oodent 
quantity  of  deliberation  and  tune  being  be- 
stowed upon  it,  any  further  quantity  must, 
according  to  that  same  opinion,  be  useless, 
and  thence,  as  will  be  seen,  pernicious. 

7.  Supposable  need  the  second.  On  the 
part  <MFthe  members  of  the  legisbture,  need 
of  a  degree  of  appropriate  aptitude  not  other- 
wise likely  to  have  place.  Bat,  will  it  be  said 
that  to  the  second  chamber  belongs  more  ap- 
propriate aptitoda— namely ,  in  all  its  branches 
taken  tcffether — than  to  the  Jiretf  Gonsis- 
tently  with  the  above  postulate^  this  cannot 
be  said :  if  to  this  same  second  chamber  more 
such  appropriate  aptitude  bdoogs  than  to  the 
first,  not  second  oug^t  it  to  be,  but>irs«,  or 


rather — what  upon  the  fiwe  of  the  f 
appears  already  to  be  the  only  n 
state  of  things — tha  on^  chamber. 

8. — ui.  Objection  the  third,  —  UnAvosd- 
able  pemidousness:  namely,  in  reapcci  of 
delay:  and,  in  the  first  place,  what  a^  be 
styled  the  invobintarjf  delay.  The  first  c^an- 
ber  giving  to  the  measure  whatsoever  deky 
is  attended  with  net  benefit,  or  any  prt^, 
whatsoever  delay  is  given  to  it  by  the  S€Oomd 
chamber  is  so  mudi  net  detriment — so  mndi 
net  loss  in  the  account  of  profit  mnd  Lms, 
And,  as  has  been  seen  above,  a  quantity  ■aore 
or  less  considerable  of  this  detriment  it  is 
not  in  the  power  of  the  second  rhnmber  to 
forbear  proidudng:  to  the  minimum  of  this 
quantity,  addition  it  is  capable  of  -— fc^^^g  to 
an  amount  altogether  unhmitedg  fzom  ity  it  is 
not  capable  of  making  subtraetitm  to  any  so 
much  as  the  smallest  amount. 

A  quantity  of  time,  more  or  less  consider- 
able, is  thus  omsumed  and  waated  in  the 
seocmd  chamber,  oo  the  occasion  of  enck  oaea- 
sure :  — at  any  rate,  the  time  employed  in  one 
proceeding,  —  and,  if  there  be  prooeedinss 
more  than  one,  then,  in  addition  i4>  the  sum 
of  those  same  proeeedinga,  the  sum  of  the 
several  intervals  between  one  prooeedipg  and 
another. 

9.  _iv.  OhjeotUm  the  fourth. — PcfnidoiK. 
ness  in  respect  of  voluntary  delay : — in  i«> 
speet  of  whatsoever  delay  is  capable  of  bet^g 
vobtntarify,  or  say  purpose^  produced,  in 
addition  to  that  which,  as  above,  haa  place 
involuntarify,  as  in  the  case  oi  the  BMMioos 
of  the  heart  and  arteries -»  motions  prodoeed 
without  any  exerdse  given  to  the  ftculty  of 
ihewili.  To  Uie  amount  of  this  delay,  thence 
to  the  amount  of  evil  producible  by  it»  Umit 
assignable  there  is  none. 

10 —  V.  Ol^ecHon  the  fifth. — Fnistntion, 
or  say  utter  exclusion,  put  upon  the  benefit 
of  the  several  in  thenuelves  practicable  be- 
neficial measures,  separately  considered.  In- 
stances in  whidi  this  evil  will  have  pbme  are 
all  those  in  which,  but  lor  the  delay,  inva- 
luntary  and  voluntary  together,  that  haa  plaee, 
a  measure  to  an  amoont  more  or  leas  bene- 
ficial would  have  been  adopted  and  canied 
into  effect ;  but  which,  bemg  known  to  be 
incapable  oif  producing  such  its  effect,  if  not 
adopted  till  after  the  expiration  of  the  time 
in  question, — is,  by  that  consideration,  pre- 
vented  from  being  brought  fiDrward. 

11.  Note  here^Uiat  the  appellativea^Mil 
and  evil  being,  as  above,  mutnaDy  inter tians- 
lateable,  not  only  may  positive^  good  be,  by 
this  means, /irevea^  firom  coming  into « 
enoe,  but  positive  evil,  to  any  amount, 
to  come  into  existence.* 


*  For  example,  of  the  several  caUwdtUs  aod 
casualtie*  to  which  human  nature  atandsenwsed^ 
see  a  Hat  in  ConsiUutUmal  Code,  Ch.  XI.  Mimiu 
tcrt  sevcrallyj  §  9,  Preventive  Servict  Jfialtf^* 
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12 YL  OijeetioH  the  sixth. — Pernicioiii- 

•  ness  by  aU-comprehauive  delay  —  by  delay 
and  preyentkni  of  all  beneficial  meaBures  in 
the  tamp,  by  menu  of  the  aggregate  amount 
of  the  delays,  involontaryand  voluntary,  thus 
produced  by  the  existence  of  a  second  cham- 
ber, as  above. 

13.  The  present  Is  a  time  at  which — the 
present  is  an  oceoston  on  which— this  evil 
IM'esents,  with  particular  force,  a  claim  to  no- 
tice. The  work  whidi  at  present,  my  fellow- 
citizens,  yon  Ittve  in  hand  is  a  work  of  regene- 
ration. What  you  hate  to  make  is,  in  a  word,' 
an  aH-comprehenaive  code.  With  such  a  work 
as  yet  to  create,  think  how  much  greater  the 
evil  of  d^tt^  cannot  but  be,  when  compared 
with  what  it  would  be  if  that  same  code  were 
already  in  existence.  Not  that  everything  in 
the  existing  code  will  require  to  be  changed: 
only  that,  with  a  view  to  any  eventual  demand 
for  change,  everjrthing  requires  to  be  looked  at. 

14.  In  the  first  chamber— in  the  cham- 
hex  of  deputies.-^e  protraction  to  which  the 
immense  future  contingent  mass  will  una- 
voidably be  subjected,  will  receive  no  snudl 
accession  from  the  recent  arrangement,  by 
which  the  mouth  oi  every  member  of  this 
same  chamber  has  been  opened,  to  the  purpose 
*of  bis  giving  origination  to  proposed  laws. 
•The  nurade  which  the  Lord  wrought  upon 
the  stud  of  Balaam  (I  mean  than  no  dUsre- 
spect)  your  new  king  has  wrought  upon  your 
deputies. 

\&.  The  tribune — that  ridicule-provoking 
machine,  by  which  a  palsy  has  been  struck 
upon  the  tongues  of  the  most  eloquent  people 
upon  earth -^  will  ere  long  be  consigned  to 
the  btmber-room:  and,  from  the  removal  <^ 
this  cause  of  impediment  to  spMcA,  the  inde- 
finite mass  of  inevitable  decay  in  acHon  will 
receive  ulterior  increase. 

16.  As  time  progresses,  so  will  the  quantity 
of  appropriate  inttmction — the  quantity  of 
thought,  right  and  wrong  together,  bestowed 
upon  the  field  of  law,  and  of  expression,  in 
that  place  as  in  other  places,  given  to  that 
thought — the  number  of  speaking  members, 


Of  any  one  of  these  sorts  of  calamities,  take 
for  an  example  this  or  that  individual  instance: 
if  it  has  happened  for  watd  of  a  law.  bv  which 
it  would  have  been  preventedj  and  woicn  would 
have  passed  within  the  time  but  for  the  delay 
piodaced  by  the  second  chamber— but  whldh, 
by  the  delay  that  had  place  in  the  second  cham- 
ber, was  prevented  mm  being  passed  within 
that  time :  here  Is  a  calamity  of  which  the  ex- 
istence of  the  second  chamber  is  the  cause. 

So^  on  the  other  hand,  in  the  case  of  the  want 
of  a  tunely  repeat  of  a  law  by  which  the  cahimity 
in  question  was  produced  or  aggravated.' 

*  This  may  be  seen  to  be  among  the  evils  re- 
suiting  from  a  too  extended  continuous  territory; 
and,  m  a  sdll  greater  d^ee,  from  ditiant  dcm 


and  the  fluency  of  each — in  a  word,  the  quan- 
tity of  time  occupied  by  each. 

17.  Turn  to  the  Anglo-  American  States. 
Ask,  of  such  of  their  politically-instructed  and 
intelligent  dtixens  as  shall  come  within  your 
reach — ask,  if  firom  this  cause  the  length  of 
discussion  is  not  receiving  continual  increase  ? 

18.  No  secret  to  the  enemies  of  your  feli- 
city—  no  secret  will  be  the  effect  of  the  all- 
comprehenaive  delay  necessiteted  by  a  second 
chamber.  On  this  account,  as  weU  as  on  so 
many  others  which  remain  to  be  here  pre- 
sented to  your  view,  the  incumbrance  will 
have  them  for  partisans  and  advocates  ^ad- 
vocates strenuous  in  proportion  to  the  retar- 
dative  weight  of  it. 

19.  Under  our  "  matehlees  coHMtituti4m"  (so 
the  phantom  has  christened  itself^)  this  power 
of  defeating  all  salutary  measures  in  the  lump, 
— and  thie  by  means  raised  above  the  sphere 
of  observation — is  an  engine  of  matchless 
efficiency — an  engine,  of  the  capability  of 
which  no  part  is  ever  lost  — an  engine  whidi 
at  all  times  is  made  the  moat  of. 

20.  Accordingly,  as,  to  the  rulingfiBWy  abuse 
in  every  shape  is  prqfit-^  having  been  created 
and  preserved  by  them  for  that  purpose, — 
that  which,  in  regard  to  removal  of  every 
pert  of  that  same  abuse— in  other  words,  in 
regard  to  reform  in  every  shape, — they  insist 
upon  is — that  it  shall  be  gradmaL  A  man  of 
this  stamp  is  as  fond  of  reform  as  you  or  any 
body,  only  it  must  be  gradtuU.  A  proviso  so 
reaMmable— how  can  you  refose  to  join  with 
him  in  it  ?  Ought  it  not — this  and  every 
reform — ought  it  not  to  be  temperate  9  Well 
then — to  be  teinperate,  it  must  be  gradual,  — 
to  be  well  done,  it  must  be  gradually  done. 
Pellow-dtizensI  as  often  as  you  meet  with  a 
man  holding  to  you  this  language,  say  to 
him  —  "  Sir,  we  have  our  dictionary :  what 
you  are  sayiog  we  perfectiy  understand :  done 
gradually  means  left  undone — left  undone  for 
ever,  if  posttble ;  if  not,  every  pert  of  it  Uns 
aa  long  a  time  as  possible." 

21.  Such  is  the  desire,  such  the  endeavour, 
such  the  language,  such  the  policy,  such  the 
morality — itf  the  aristocratical  party,  self- 
styled  and  distinguished  among  us  bv  the 
appellation  of  fAeTF%«.  The  Tories  dmg  to 
abuse,  and  abhor  reform,  and  declare  as  mudi : 
the  Whigs  cliog  to  abuse,  and  abhor  reform, 
and  profess  to  love  it  You  have  now  seen 
the  doven  foot  by  friiicfa  an  antireformiet^  in 
the  mask  iA  a  rrformiat,  is  self-betrayed. 

22.  The  Tories,  whom  they  bdiold  in- 
trenched in  Harpy  Castle  rBlackstone's  ve- 
nerable old  castle,)  they  beaege,  for  the  hope 
of  substituting  in  it  themselves  to  their  at 
present  more  fortunate  rivals.  While  carry- 
ing on  such  their  operations  —  perplexing  is 
their  position,  ridiculous  enough  their  dis- 
tress. No  otherwise  can  they  ever  act,  but 
with  ammunition  borrowed— say  rather  sto- 
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len — from  the  radhait^  the  friends  of  the 
people :  nor  without  doing  more  or  less  da- 
mage to  the  oliject  of  their  concupiscence — 
this  same  stronghold  and  treasury,  which  the 
friends  of  the  people  are  all  the  while  attack- 
ing for  the  purpose  of  blowing  it  up. 

23.  Fellow-citizens,  we  have  our  Whigs — 
you,  of  course,  yours. 

24.  As  to  the  amount  of  the  evil  in  this 
case,  to  form  any  tolerable  conception  of  it 
may,  to  a  first  glance,  appear  absolutely  im- 
practicable. Further  consideration  may  pre- 
sent a  prospect  somewhat  less  disheartening. 
Let  any  person  make  out  for  himself,  in  lus 
own  mmd,  a  list  of  all  the  evUs  which,  in  his 
view,  the  community  is  suffering,  for  want 
of  such  remedies  as  it  may  be  in  the  power  of 
legisUtion  to  supply.  These  evils  he  may,  on 
no  unreasonable  ground,  consider  as  the  fruits 
of  any  system — of  any  set  of  arrangements  -^ 
by  whidk  delay  to  any  amount  is  established, 
independently  of  any  demand  produced  for  it 
by  the  individual  case  in  question :  and  for 
these  evils  he  may  consider  the  public  as 
beholden  to  whatsoever  persons  have  contri- 
buted either  to  the  institution  of  the  system 
in  question,  or  to  the  support  of  it ;  especially 
after  the  evils  resulting  frt>m  it  have,  as  here, 
been  spread  open  before  the  public  eye. 

25.  That,  but  for  this  system  of  deUy, 
they  would,  aU  of  them,  within  his  lifetime, 
be  removed^  — this  is  more  than  he  can  na- 
turally regard  himself  as  assured  of:  but  — 
that  by  tbis  system,  if  proceeded  in,  the  re- 
moval of  them  will,  as  to  the  greater  part  of 
them,  be  rendered  impossible,  so  long  as  it  is 
persevered  in, — this  is  what  he  may  stand 
perfectly  assured  of. 

26.  By  what  causes  have  sudi  establish- 
ment and  support  been  produced  in  the  minds 
of  these  same  persons  ?  by  obtuseness  9  or  by 
ill -directed  acutenessf  Answer — naturally 
enough,  by  a  mixture  of  both. 

27.  Of  o&tiiMiiest,  an  exemplification  seems 
to  be  afforded  by  the  so -long- established 
Swedish  legislation.  Bodies,  acting — in  ap- 
pearance, in  conjunction  with, — in  effect, 
in  subjection  to,  the  monarch :  four — nobles, 
dergy,  burghers,  peasants.  These  ckisses  be- 
ing regarded — each  by  itself,  and  each  by 
the  rest  and  by  the  king— aa  having  an  in- 
terest to  itself,  different  from  that  of  every 
other, — separation  followed  of  course :  — by 
each  of  these,  the  exemption  from  the  obser- 
vation of  all  persons,  liable  to  possess,  on  any 
occasion,  an  opposite  and  rival  interest,  would 
naturally  enough  be  regarded  as  an  advant»> 
geotts  as  well  as  agreeable  circumstance :  and 
the  monarch  would  see  his  advantage  in  play- 
ing them  off  one  agamst  the  other. 

28.  Mark  now  the  benefit  which  the  authors 
reap — (and  is  it  possible  they  should  not  look 
to  reap  f) — from  this  policy.  No  less  than, 
so  fitf  as  regards  themselves,  and  the  public 


evils  from  whidi  they  reap  the  private  1 

fit, — the  perpetuation  cf  that 

and  of  those  same  evils,  for  the  sake  of  it. 

29.  Inconvenience. there  would  be,  and  lo 
an  indefinite  amount,  in  so  impkiinnat  aa 
operation,  as  that  of  standing  up  and  aigB- 
ing,  in  defence  of  all  these  several  arrange- 
meats — each  of  them,  with  its  eWla  aeen  in 
its  transparent  womb, — so  numeram^  all  the 
time,  the  cases,  in  which,  the  ligbt  of  day 
having  been  cast  upon  them,  silence,  aoa- 
sense,  or  glaring  absurdity,  would  be  tlie  only 
option  at  the  choice  of  a  would-be  supporter 
of  them. 

30.  Thus  it  is,  that  that  whidi  eloqaeiHe 
would  in  vain  strive  to  do  in  retail,  delay,  ia 
the  hands  of  cunning,  does,  and  with  coa- 
plete  effect,  by  wholesale,  for  and  durix^  a 
time,  which  ras  English  lawyers  aay  of  ^ 
mory^  for  aught  *'  runneth  not  to  the  caB> 
trary,*'  is  almse  in  all  its  forma,  and  thence 
in  all  its  unduly  profitable  forms, 
and  profited  by :  —  remedy,  in  aU  ita  i 
excluded. 

31.  Thus,  under  matchless  emutiimtigm,  in 
the  minds  of  rulers  whatsoever  acuteneaa  has 
place,  it  is  to  work  of  this  sort  that  it  applies 
itself.  Yes :  not  merely  to  indolenoe  and  in- 
capacity, but  to  craft  likewise,  may  be  seca 
to  be  with  truth  imputable  the  so-conspicuous 
nothingness  of  parliaments.  So  to  order  mat- 
ters, tibat,  for  the  bringing  forward  propoo- 
tions  in  relation  to  any  subject,  by  aMmbeis 
of  either  house,  acting  otherwise  than  by  and 
under  the  direction  of  those  of  the  long's  ca- 
binet, the  quantity  of  time  diall  be  mini- 
mized, — such  is  the  problem,  on  the  aolation 
of  which,  what  little  intellectual  and  active 
aptitude  can  have  residence  in  such  a  phwe, 
is  at  all  times  occupied.  As  for  abases*  ia 
all  their  shapes, — fiir  giving  uicre«se  to  them, 
time  is  always  at  the  command  of  ministen: 
for  diminution  of  them — for  remedy  to  than 
—  time  for  so  much  as  the  attempt  ia  never 
at  the  command  of  any  one  else,  * 


*  Of  this  same  poUcv,  another  blanch  eoaaiBa 
in  bringing  forward  pJans  of  sham  refonn  aai 
commiasions  of  inquiry ;  the  plans  brought  iaio 
pBrliament  by  members;  the  inquiries  curicd 
on  by  individuals  employed  to  collect  fiKts.  Tim 
last  course  has  the  additiooal  advantage  of  pet. 
ting  into  the  pocket  of  a  minister,  by  means  of 
the  pay  given  to  his  inquiien,  money,  or  moaey^s 
worth,  in  the  shape  of  patronage. 

Of  sham  law-refotm.  a  mastenrieoe  haa  lately 
been  held  up  to  the  light,  in  Na  XXVI,  fiv 
October  1830,  of  the  W estminster  Review:-. 
reduction  in  delay,  vexation,  and  cxpenae,  m 
litisGontestadon,  the  professed  otoect ;  bomidkM 
increase  the  demonstrated  sue  eficct.  How  ts 
continue  for  and  during  the  life  of  the  1 
liver  of  the  individual  rulers  now  in  c 
how  to  continue  jastioe  fai  a  state  of  i 
lity  to  all  but  the  rich  and  powerful  few,. 
was,  in  th»  case,  the  problem  to  be  solved. 
Of  this  same  policy  another  branch  i 
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32.  One  way  of  makiiig  amends  tot  this 
disaster  might  be  to  set  up  and  open  an  J7w- 
tarical  School^  it  la  mode  de  VAUemagnt :  and 
instead  of  sending  the  Sehoolmatter  abroiid, 
send  for  a  schoolmaster  fima  abroad.  Mon- 
aieur  rHerminier  in  Fnmoe, — or  Der  Heer 
Savigny,  in  Germany,  —  could  furnish  ad- 
mirable masters.  It  is  not  every  man  that 
knows,  that  by  this  same  school  a  history  of 
iaw  is  spoken  of, — and  with  no  small  assu- 
rance, —  as  a  most  adnmtageous  substitute 
to  law  itself:  for  any  country  whatsoever,  the 
history  of  the  law  of  that  same  country,  with 
or  without  the  history  of  the  law  of  this  or 
that  other  country  or  countries,  new  or  old ; 
and  that,  by  these  philosophers,  it  is  men- 
tioned with  perfect  sincerity,  and  no  small 
earnestness,  that  by  an  historical  work  of 
this  sort,  direction  sufficient  may  be  given  to 
the  political  conduct  of  men  in  that  same 
country. 

33.  Upon  the  same  principle,  to  what  in- 
calculable amount  might  not  improvement 
be  made  in  other  departments?  To  the  army 
and  the  navy  of  a  country,  substitute,  for 
example,  a  history  of  the  wars  waged  by  that 
same  country,  from  the  earliest,  or  other  more 
appropriate,  period  in  the  general  history  of 
that  same  or  some  other  country,  down  to 
the  present  time,  or  some  earlier  time? 

34.  So  in  private  and  domestic  life.  To 
an  order  on  Uie  cook  for  dinner,  substitute  a 
fiur  copy  of  the  housekeeper's  book,  as  kept 
for  and  during  the  appropriate  series  of  years, 
whatsoever  it  may  be. 

35. — vn.  Objection  the  seventh. — Pemi- 


to  view  by  the  word  conMolidation.  How  to  con- 
tinue the  political  rule  of  action,  in  a  state— 
partly  of  unoognoscibility,  and  partly  of  non-ex- 
istence, — such  was.  in  this  case,  the  problem  to 
be  solved :  and,  in  tne  wonl  cotuolidaiion  may  be 
seen  the  solution  given  to  it.  Ominous  to  your 
ears,  my  fellow-countiymen,  will  be  tbesound  of 
the  word  eofMo/ldo^lofi.  Witness  the /l^«  coimo- 
UtH:  with  you  it  is  the  name  of  national  bank, 
mptcy :  with  us  it  is  the  name  of  a  product  of 
mmiMerial  cunning.* 

■  Have  yon  a  receptacle,  the  odour  of  which 
is  troublesome  ?  Employ  a  set  of  men  —  nighi- 
fnen  is  with  us  the  official  name  of  them, em- 
ploy them— .not  to  empty  it,  but  to  look  into  it, 
ana  report,  more  psrticularly,  how  it  smeUs.  8o 
doing,  you  will  follow  the  precedent  set  by  our 
law-reformen;  by  our  ex-Chancellor  Lord  El- 
don,  and  our  present  self-constituted  justice  mi- 
nister, the  half-namesake  of  our  once  so  fiunous 
Sir  Robert  Walpole,  and  his  rival  in  the  art  and 
science  of  political  corruption. 

In  this  wicked  world,  alas!  nothing  is  certain 
but  death !  Liable  to  be  frustrated  are  the  best- 
concerted  plans !  In  one  of  his  commissions  of 
inquiry,  the  hero  of  the  Honourable  Secretary's 
office  seems  destined  to  sustain  a  most  unex- 
pectable  defeat  To  sav  which,  is  needless :  it 
will  show  itself;  already  it  has  in  part  shown 
itself. 


dousness,  resulting  from  preiralence  given  to 
minorities  over  mqorities.  In  comparison  d 
this,  the  evils  above  mentioned,  immense  as 
is  the  mass  of  them,  are  still  but  evils  of 
detail.  Behold  in  this  a  still  more  strictly 
all-eomprehensive  evil:  not  actual  suffering 
indeed,  but  an  unquestionable  cause  of  it  in 
every  one  of  its  shapes.  Read  and  consider 
whether  this  is  not  true. 

36.  For  the  performance  of  the  operations 
in  question,  a  set  of  men  have  been  selected. 
And  who  are  they? — that  is  to  say,  for  the 
purpose  in  question,  what  are  they?  By  the 
very  supposition,  they  are  the  most  apt  of  all 
that  could  have  been  selected:  all  (k  them, 
for  any  difference  that  can  be  assumed  and 
applied  to  the  esse  in  question,  equally  apt. 
Well,  then :  —  In  relation  to  whatsoever  may 
happen  to  be  the  question — in  this,  as  in  any 
other  set  of  men,  disagreement  is  liable  to 
have  pboe.  Wanted,  then,  a  te$t  of  recti- 
tude ;  and,  at  the  same  time,  a  measure  of  the 
degree  of  probability  as  to  its  having  place. 
One  test,  and  at  the  same  time  measure,  does 
the  nature  of  things  admit  of:  —  this,  and  no 
other : — namely,  the  ratio  of  the  number  on 
one  side  to  the  number  on  the  other  side :  that 
division,  the  component  individuals  of  whidi 
are  in  the  greatest  number,  being  composed 
of  those  who  are  on  the  right  side ;  the  other 
division,  of  those  who  are  on  the  wrong  side. 

37.  Here,  tiien,  we  have  an  undisputed  and 
indisputable  test  and  measure  of  irectitude. 
Apply  it  now  to  the  purpose  of  ascertaining 
the  consequences  of  having  a  second  chamber. 
What  are  they?  Answer — On  every  question, 
which  comes  in  the  first  place  before  the  first 
chamber,  and  then  before  the  second  cham- 
ber, — to  the  right  decision  of  the  first  cham- 
ber may  be  substituted  a  wrong  one.  I  do 
not  say,  that,  to  that  same  all-comprehensive 
extent,  this  is  probable;  but  whi^  I  do  say 
is — that  this  'n  possible, 

38.  Measwre  (I  say)  as  well  as  test.  And 
now  as  to  the  production  of  evil  by  the  ad- 
dition of  this  lumber,  see  an  exemplification 
of  the  degree  of  probability  capable  of  beuig 
shown  by  the  application  of  this  measure.  In 
the  first  chamber,  number  of  members,  sup- 
pose 500 :  in  the  second  chamber,  5.  In  the 
first  chamber, — for  the  measure  in  question, 
all  500 ;  against  it,  0 :  in  the  second  cham- 
ber, — for  it,  2 ;  against  it,  3.  Put  now  the 
numbers  in  both  chambera  together,  you  have 
^for  it,  502 ;  against  it,  3.  What  is  the  con- 
sequence ?  The  three  prevail  over  the  502 : 
the  beneficial  measure,  whatsoever  its  impor- 
tance, whatsoever  the  evil  flowing  from  the 
rejection  of  it — is  rejected. 

39.  Note — that,  under  matchless  constitu- 
tion, this  same  number  3  is  actually  sufficient 
to  give  existence  t4>  the  noxious  effect,  even 
though  in  the  first  chamber  the  whole  num- 
ber-^658 —-were  unanimous  in  favour  of  it. 
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In  the  seeond  chamber — namely,  the  Htmu 
€fLordMy — the  number  necessary,  but  suffi- 
cient, to  g;iv«  exercise  to  the  power  of  the 
whole  b  4 ;  majority,  8. 

40 vnr.  Objeetum  the  eighth, — Pemi- 

dottsness  through  rival  contention.  Continue 
or  institute  a  second  diamber, — mutual  re- 
lations in  respect  of  extent  of  power  (cosipe- 
tenee  it  is  called)  must  somehow  or  other  be 
settled :  eompetenoe  of  jurMieiion  they  call 
it,  where  the  two  authorities  in  question  be- 
long to  ihejutUeiary  establishment.  But,  in 
the  present  state  of  jurisprudence,  the  chances 
ilgainst  a  dear  adjustment — sudi  as  shall  shut 
the  door  against  doubts  and  disputes — are  by 
no  means  inconsiderable.  Whence,  for  so  long 
as  these  same  authorities  are  clashing,  and 
waging  against  one  another  a  war  of  words, 
all  us^ttl  business  being  at  a  stand, — the  war 
has  them  for  the  combatants,  but  you — the 
members  of  the  whole  community  » for  the 
sufferers. 

41  .....IX.  ObjeeHon  the  iimfA— Pemidous. 
ness  through  complication.  In  legislation, 
whatever  is  needless  is  pemidous.  Altoge- 
ther upon  its  bdng  hnown  depends  all  the 
usefulness  of  the  law-.- of  the  whole  and  of 
each  part  of  it :  the  production  of  every  good 
effect  it  is  capable  of  produdng ;  the  exdu- 
sion  of  every  evil  it  is  capable  of  exduding. 
Abundant  —  unavoidably  abundant  —  mudi 
more  than  could  be  wished — is  the  quantity 
of  legislative  matter  that  will  be  found  un- 
avoidably and  indispensably  requisite  for  the 
purpose:  not  inconsiderable  (as above)  the 
quantity  of  doubts  and  disputes,  to  which  it 
will  be  liable,  and  likely,  to  give  birth.  By 
every  syllable  added,  increase  will  be  given  to 
the  abundance  of  this  same  matter,  increase 
to  the  difficulty  of  keeping  it  in  mind,  and, 
on  each  occasion,  in  the  instance  of  every  per- 
son concerned,  to  the  probability  of  its  not 
bdng  in  his  mind ;  also,  in  regard  to  what- 
ever portion  of  it  happens  to  be  in  his  mind, 
to  the  probability  that  the  import  of  it  will 
be  a  subject-matter  of  doubts  and  disputes : 
thence,  at  the  charge  of  the  aggregate  num- 
ber of  the  members  of  the  community,  to  the 
probability  oi  the  commission  of  acts  of  m». 
leficenoe  prdtibited  by  the  law  imder  the  name 
of  o^^aees — of  correspondent  wrongg  inflicted 
ana  sustdned  —  of  instances,  in  whidi  the 
hen^  intended  by  the  institution  of  the  cor- 
respondent righu  foils  of  bdng  enjoyed. 

Not  the  less  real  are  these  evils,  from  bdng 
to  so  lamentable  an  extent  unheeded. 

4:). — ^x.  Obfeetion  the  temth Inoperative- 
ness as  to  good.  Here  agdn  applies  the  oatu 
probandi.  If  any  one  knows  of  any  positive 
good  in  partieular,  that  can  be  done  by  and 
•0tM  a  second  chamber,  and  cannot  be  done 
withomi  it,  or  that  is  more  Uhehf  to  be  done 
hf  and  with  a  second  diamber  than  without  a 
second  chamber — let  him  dedare  it. 


Ill 


43.  In  rdatien  to  podtive  ea*^— tlie  ef. 
fects  and  tendency  of  any  such  i 
chinery,  when  applied  to  the  ; 
of  laws,  have,  by  the  foregoing  < 
been  brought  to  view:  tta  nn  rtliinrnifsi  tc 
dl  benefidd  purposes,  its  pemidoiMDesB,  iti 
fruitfolness  in  podtive  evil — in  so  anny  &> 
tinguishable  ways: — so,  in  like  nwnnw,  is 
relation  to  podtive  good^  its  utter  inoprrs- 
tiveness  will,  by  the  application  of  theae  sasae 
observations,  be  rendered  not  less  mnnifrsr 

44.  In  and  by  this  phrase — securitT  ^gdps^ 
predpitation  —  a  sort  of  eppanmt  positxTv 
good — a  Momtaa/  one  it  may  be  ealied — i» 
held  up  to  view  as  produced  by  tlie  instifia. 
tion  of  a  second  chamber:  Nomimalt  Yes. 
that  is  to  say,  in  contradisdnetion  to  remi.* 

Inconsistent  is  the  notion  of  nay  sadi  m- 
curity  with  the  origind  suppositioii  and  as- 
sumption of  the  superior  aptitude,  in  all  iti 
branches  taken  together,  in  the  instance  d 
the  population  of  the  &^  diamber,  as  com- 
pared with  tiiat  of  the  second :  in  the  first 
chamber,  de&lcation  from  the  quantity  cf 
time  requisite  for  condderation  and 
sion,  men  cannot,  on  any  individual  oc 
make  in  any  other  than  the  vohmtan  mai 
as  above  explained:  whereas,  wttnoot  aaj 
exerdse  of  the  will,  and  to  an  amount  more 
or  less  condderable  even  against  tlie  wiU,  or, 
as  the  phrase  is,  in  contrariety  to  the  with  of 
a  second  duunber,  is  addition  made,  in  eadk 
instance,  to  the  quantity  of  delay,  whidi,  woe 
there  but  one  diamber,  would  be  neeeasary. 

45.  In  a  chamber  actmg  aingly, — no  such 
predpitation,  any  more  than  any  odier  ot. 
currence  or  state  of  things,  bad  or  good,  csn 
have  place — agmut  the  wjll  of  the  greater 
number  of  its  members.  Small  is  d  ways  the 
number  which,  on  any  occadon,  soflices  for 
making  delay  to  which  no  determinate  limit 
is  capd>le  of  bdng  assigned:  and  this — not 
only  on  suffident,  but  even  on  insuffidenc 
ground ;  and  when  the  dday  produced  is  use. 
less,  as  well  as  when  it  is  beneficial  and  need, 
fill. 

46.  True  it  is,  that  by  means  of  wom-atteni' 
once  on  the  part  of  a  certdn  number  of  the 
members,  decision  may  be  made  to  hare  place 
in  contrariety  to  the  will  and  wish  of  the 
greater  part  <n  the  whole  number  of  the  meoi. 


*  Negative,  the  good,  if  any  there  i  ,  „ 
be  Cenned,  with  rafter  more  propriety  than  pom^ 
live;  for,  by  precipUation  is  meant  tlie  nsa* 
existence  of  the  quandty  of  time  neesaaazy  to 
be  employed  in  oonddeiation  and  dlscwwain, 
on  pain  of  misdedsion:  and,  in  ooneeqiMna 
of  such  non.deUy,  — production  and  mliiiiwiisi 
given,  to  such  positive  evils,  as  would  have  stood 
exduded  by  an  dlowanceof  tisM  snffideot  Isr 


those  purposes.  This,  however,  is  but  a  quss- 
tion  of  words:  nor  would  mcntiQa  have  hen 
made  of  it,  but  for  the  hope  of  substitatw  light 
to  any  obscurity  whidi  might  have  nlaoe  la  the 
conception  entertahied  in  idatido  to  it. 
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jbcrs.  But,  in  this  case,  the  Iwilt  lies  in  the 
I  von-existence — not  of  a  aecond  ehmmberf  but 
j  of  the  arrangements  neeesaary  to  secure  con- 
stancy of  attendance.* 

§  IV.  JhOch  JUa$onM  w  support  of  a  Second 
Chamber  exammed, 

1 .  I  had  gone  thus  fiir,  when  a  most  in- 
structiYe  and  satisfibctory  document  came 
within  my  observation.  It  is  a  report ;\  pre- 
sented to  the  king  of  the  Netherlands  by  a 
commission  charged  with  the  revision  of  the 
instrument  now  in  force  in  that  kingdom, 
under  the  denomination  of"  TheJwuiament<U 
law" 

2.  In  this  document,  with  the  satisfaction 
thus  expressed,  I  see  taken  in  hand  the  ques- 
tion between  one  and  two  chambers.  *<  Re- 
presentaHvee  of  the  nation  "  is  the  appellation 
by  which  it  characterises  the  aggregate  body 
of  those  functionaries,  of  whom,  with  the 
addition  of  the  king,  the  sovereign  authority 
is  composed. 

3.  For  support  to  the  lystem  of  two  cham- 
bers, reasons  the  report  furnishes,  in  number, 
at  any  rate,  altogether  respectable.  Let  us 
take  a  look  at  them.  The  first,  then,  to  be 
looked  for  is — the  end  in  view.  For,  this  will 
serve  as  a  key  to  all  the  reasons — in  a  word, 
to  everything  that  comes  af^r  it.  What, 
then,  is  this  same  end  in  view  ?  Answer — 
It  is  *'  Tesprit  de  la  monarehie ;  Tesprit  de  la 
monarchie  le  prescrit,  I'inter^t  de  la  nation 
I'cxige."  %  The  power  of  locating  the  mem- 
bers of  the  second  chamber  is  the  subject- 
matter  of  which  this  is  said :  and,  if  conformity 
to  this  same  esprit  is  the  proper  end  in  view 
in  that  one  case,  it  roust  be  because  so  it  is 
in  every  case. 

4.  Now,  then,  what  is  this  same  esprit  f 
Let  us  take  a  sniff  at  it.  A  sort  of  bubble  it 
may  be  seen  to  be : — and  inodorous — empty  of 
scent  and  sense  it  would  also  be,  were  it  not 
for  the  interSt  de  la  nation^  which  comes  im- 
mediately after  it,  and  that  which,  by  this 
means,  is  rendered  manifest  is — ^that  the  state 
of  things,  the  establishment  of  which  was,  on 
this  occasion,  the  object  of  endeavour,  was — 
not,  in  the  first  place,  and  beyond  all  things, 
the  interest  of  the  nation — or,  in  other  words, 
the  greatest  happiness  of  the  whole  number 
of  the  members  of  the  community — but  a 
something  or  other,  a  sort  of  matter  the- 
value  of  which  consisted  in  something  which 
it  had  to  do  with  the  monarch. 


*  In  my  proposed  Constitutional  Code^  pro. 
vision  Is  maae  against  all  evil  fVom  this  source. 
See  Ch.  VL  Legislature^  §  18,  Attendance^ 
§  20,  Attendance  and  Remmneratiomj  §  82,  Selfi- 
suppletive  Function, 

f  This  report  commenoes  in  pace  157  of  the 
"  CoUtiction  des  Constitutions,**  &€•  torn.  iil. 
Paris  1823. 

X  Page  160,  line  10. 


5.  Vesieahur  as  maybeaeen  to  be  the  di*. 
racter  of  this  same  and  tn  mew,  the  sigowi, 
as  indicated  by  the  reasoms  by  wUch  it  has 
been  preceded,  will  not  (it  is  believed)  be 
found  to  mismatch  it.  i^Msoiu  I  sfyle  them 
without  hesitation  i  the  purpose  for  which 
they  are  exhibited  being  madfestly  that  for 
whieh,  on  the  oceaaion  of  a  proposed  kw, 
reasons  are  made  to  aeoorapany  it:  namely, 
the  obtaining  for  it  a  sentiment  of  approba- 
tion  at  the  hands  of  readers.  But  mm  they 
successively  enter  upon  the  stage,  not  rea* 
sons,  -^  not,  as  grammariana  say,  sentenees,  -^ 
as  logiciaaasay,  proposiiions,  ^hat  aUusiona 
to  reasons,  the  several  loctttiona  will  be  seen 
to  be : — allusioBs,  nothing  more. 

6.  As  to  the  order  in  which  I  proceed  to 
lay  them  before  you,  my  fellow-citisens,  it  is 
that  which  the  Warned  draughtsman  has  given 
to  them :  it  is  not  for  me,  it  is  not  fora  com* 
mentator,  under  any  such  notion  as  that  of 
improvement,  to  substitute  a  different  one. 
Thus,  then,  they  may  follow : — 

7. — I.  Bubble  or  vesicle  the  first,  '*  Le 
grand  accroissemeni  que  I'Hat  a  regu:'*  the 
great  increase  which  the  state  has  reeeived. 
/acTMse  indeed  1  and  you,  my  folio  w*citisena, 
you  are  now  seeing — and  the  state  tiius  in* 
creased  (not  forgetting  the  kmg  of  it)  is  now 
feeling„^9ome  of  the  consequences  of  this  in- 
crease. But  now  mind  the  spirit  of  oppres- 
sion which  lurks  under  the  word  increase: 
the  least  populous  community,  HoUand,  the 
principal  one :  the  moat  populoua  one,  Bel- 
gium, no  better  than  an  aceessarg  one— forced 
into  subjection  under  it. 

8 n.  Bubble  or  vesicle  the  second,  «  Le 

rang  qu*il  prend  parmi  les  nations  de  VEa^ 
rope :"  the  rank  which  it  takes  among  the 
nations  of  Europe.  In  comparison  of  the  roiiA 
of  the  nation,  what  signifies  the  happioeBS  of 
the  individuals  of  which  it  is  composed?  Just 
nothing:  for,  amongst  all  their  reasons—, 
thirteen,  or  thereabouts,  in  number  .^no- 
where is  any  mention  vouchsafed  to  be  made 
of  it.  Rank  of  the  nation  f  Say  rather,  rank 
of  the  hing:  that  being  the  rank  preserved 
to  the  functionary,  the  rank  of  whose  fsHther 
stood  expressed  by  the  inferior  denomination 
of  stadtholder:  of  his  fother  whose  successor 
he  was  in  tiie  Dutch  provinces ;  the  rank  of 
king  being  preserved  or  restored  (which  you 
please)  to  the  son,  upon  the  expulsion  of 
Louis  Bonaparte,  and  fructified  by  the  in- 
crease of  power  given  to  it  by  the  addition 
of  the  Belgic  provinces. 

9 in.  Bubble  or  vesicle  the  third.   "  La 

diversite  des  Siemens  dont  il  est  /ormS  :'*  the 
diversity  of  the  elements  of  which  this  same 
state  had  been  formed.  Oh  yesl  diversitg 
but  too  great :  reason  sufficient  to  have  pre- 
vented the  formation.  Fellow<»citicens  1  the 
consequences  are  before  your  eyes. 

10. -^w.Bubbleorvesicle  the famih,  **Des 
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inifrStt  phu  conq>KquSi :"  interests  more  com- 
plioated.  Oh  yes  1  forming  against  the  junc- 
tion, a  reason,  the  strength  of  which  is  as  the 
degree  of  the  complication.  To  the  junction 
of  the  two  state$  it  is  that  this  reason  hears 
relation.  As  to  the  question  hetween  the 
ehamberi — hetween  chambers  one  and  two 
— what  has  this  same  complication  to  do  with 
it  ?    Find  out  who  can. 

1 1 .  — V.  Bubble  or  venele  the  fifth :  aUunan 
made  to  experience.  **  Nous  ont  imposS  ie 
dihoir  de  ne  pas  dedaigner  Us  lefons  de  Vex^ 
phience :"  they  (to  wit,  the  above-mentioned 
four  bubbles)  have  imposed  upon  us  the  duty 
of  not  disdaining  the  lessons  of  experience. 
The  reason  here  alluded  to  is  that  which, 
furUier  on,  I  shall  have  occasion  to  spread 
out  before  you  in  some  length  and  bremlth, 
under  the  appellation  of  amthority'begotten 
pr^dice, 

13. — VI.  Bubble  or  vesicle  the  sixth:  pre- 
veafioii  of  precipitation,  **  Pour  empicher  la 
prSdpitation  des  deliberations  :**  to  prevent 
the  precipitation  of  the  deliberations  them- 
selves :  this  is  what  is  said.  To  prevent  the 
predpitation  of  the  result  of  the  deliberations : 
this  is  what  cannot  but  have  been  meant.  By 
addition  of  the  deliberations  of  one  assembly 
to  those  of  another,  how  can  prevention,  or 
so  much  as  diminution,  be  applied  to  the  de- 
liberations of  the  first  ?  Of  any  such  addition, 
decrease  in  the  quantity  of  time  employed  in 
deliberation — decrease  (as  before  observed) 
rather  than  increase — presents  itself  as  the 
natural  consequence.  Why  ?  because  in  the 
eyes  of  opponents  in  a  first  chamber,  the 
greater  the  opposition  expected  in  another, 
tile  less  urgent  will  be  the  need  of  opposition 
in  that  same  first  chamber. 

13.  And  as  to  the  deliberation  thus  added, 
— ^which  is  the  chamber  in  which,  if  at  all,  it 
has  place?  Answer — That  in  which  it  is 
least  assured  of  having  place :  the  other  being 
the  principal  seat  of  the  legislative  business, 
— the  only  one  in  which  the  more  important 
part  of  the  business  can  originate :  the  only 
one  in  which  any  regular  attention  to  the 
business  stands  assured :  not  to  speak  of  its 
being  the  only  one  in  which  an  unbroken 
unity  of  interest  and  affection  with  the  com- 
munity at  large  has  place :  the  only  one  in 
which  any  efficient  sense  of  responsibility  to 
public  opinion — to  the  opinion  of  the  com- 
munity at  large — has  place. 

14 vu.  Bubble  or  vesicle  the  seventh: 

a  dike  against  the  passions.  "  Pour  opposer, 
mms  les  temps  difficilest  une  digue  aux  pas- 
noms  :'*  to  oppose,  in  difficult  times,  a  dike 
to  the  passions.  Here  again  behold  the  Dutch- 
man. A  Dutch  image,  not  a  Flemish  one,  is 
this  of  the  dike.  A  dike  indeed?  Say — as 
well  or  rather — an  additional  impulse, — an 
impeUing  gale.  If  the  passions  meant  are  the 
angrg  fmmom  (and  such  they  can  never  Ml 


to  be,)  what  will  naturally  be  the  effect  of 
any  such  dike  ?  When  the  deputies  of  tk 
people,  by  labour  to  an  unlimited  anoait, 
have  prepared  what  they  think  will  be  for  tk 
benefit  of  thrir  constituents, — wlist  is  es^ 
enough  to  conceive  and  understand  ia — hcv 
the  thought  that  there  is  another  body  of  ms 
wMch  has  an  interest  different  firoDi  tbeirs,  aad 
mostly  opposite,  by  which  this  child  of  thor 
labours  and  affections  is  continually  in  dso- 
ger  of  being  thrown  out  of  doors — how  tkt 
thought  (I  say)  should  stir  up  a  gale  of  the 
same  angry  passions : — how  it  shouJd  prodaa 
a  cabn,  or  moderate  any  such  gale,  seeaas  sot 
quite  so  easy  to  conceive. 

15.  As  to  the  effect  of  those  same  WBpj 
passions,  when  it  consists  in  the  propositiga 
of  a  law  not  agreeable  to  the  second  cliamber 
— here  indeed  the  dike  comes  into  nistfiHT. 
and  into  use :  it  does  keep  the  propoacd  hm 
— if  not  from  coming  in,  at  any  rate  from  staj- 
ing  in,  and  becoming  an  actual  law.  Some- 
what of  a  misconception  seems  here  to  faaT< 
crept  in :  a  storm,  or  the  cause  of  one,  takes 
for  a  dike. 

16. — vm.  Bubble  or  veside  the  eighth  :  bar- 
rier to  the  throne.  "  Pour  entourer  ie  triae 
d'une  barriire  contre  laquelle  se  briMoraiemt  Us 
fiictions :"  to  surround  the  throne  with  a  bar- 
rier against  which  Actions  will  break  them- 
selves  to  pieces :  — in  plain  language,  to  de- 
prive of  tiieir  wished-for  effect  the  opinions 
and  wills  of  those,  whose  opinions  and  wishes 
are,  as  near  as  they  can  have  been  made,  to 
the  being  the  opinions  and  wills  of  the  whole 
population  of  the  nation,  or  at  any  rate  of  the 
most  enlightened  part  of  it.  By  /aetioms  b 
meant,  as  fiur  as  anything  to  the  pnrpoae  is 
meant,  parties  entertaining  designs  and  usti^ 
endeavours  of  a  nature  detrimental  to  the  a- 
terest,  or  say  the  happiness,  of  the  whole  com- 
munity, or  the  major  part  of  it.  This  beiag 
the  meaning,  that  which  is  presmmed  by  the 
reporter  is,  that  evil  to  the  community  if 
more  likely  to  be  prevented  by  men  who,'no( 
being  chosen  by  the  people,  have  an  interest 
opposite  to  that  of  the  community  at  large, 
than  by  men,  who,  being  chosen  by  the  people, 
have  not  any  interest  opposite  to  that  of  the 
community  at  large.  If  such  be  really  the 
truth,  something  a  littie  like  proof  of  it  migbt 
not  have  been  amiss.  But  presmmptioM  k 
shorter  than  proof,  and  saves  trouble. 

17.  —  IX.  BubbU  or  vesieU  the  aialA .-  se- 
curity against  usurpation.  **  Pottr  dimmer  a 
la  nation  une  parfaite  guarantie  contra  tomu 
usurpation  des  agent§  de  VautoritS:"  to  give 
the  nation  a  perfect  security  against  all  usur- 
pation by  the  agents  of  authority.  Usurps- 
tion?  of  what?  this  is  not  said.  At  the 
cost  of  whom  ?  this  is  not  said.  By  whom  ? 
this  is  not  said.  What  is  not  said  but  neces- 
sarily implied  is,  that  there  is  something  good, 
which  some  authority  or  other  is  indintrd  to 
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usurp,  and  which  a  second  chamber,  consti- 
tuted as  proposed,  is  not  at  all  inclined  to 
usurp ;  or  at  any  rate  is  not  so  much  inclined 
and  moreover  able  to  usurp,  as  is  a  first  cham- 
ber composed  of  the  deputies  of  the  people 
aptly  chosen,  as  above.  Thus  vesicular  is  the 
security  against  usurpation, 

18.  —  TL,  Bubble  or  vesicle  the  tenth:  eX' 
ample  of  powerful  monarchies,  "  A  I'exemple 
des  puissantes  monarchie$ :"  after  the  example 
of  powerful  monarchies. 

19.  —  XL  Bubble  or  vesicle  the  eleventh! 
example  o/flourishing  republics,  **AVexemple 
des  republiguesflorissantes :  after  the  example 
of  flourishing  republics.  Monarchies  men- 
tioned first  —  mentioned  before  republics,  of 
course.  Thus  commanded  Madame  Etiquette, 
And  see  now  what,  under  the  management 
of  our  learned  draughtsman,  comes  of  obe* 
dience  to  her  commands.  To  powerJuUess 
the  precedence  is  given  before^oKritAM^neM; 
flourishingness  meaning,  if  it  means  anything 
to  the  purpose,  happiness.  As  to  powerful- 
ness  — purposes  to  which,  in  the  case —  whe- 
ther of  an  individual  or  a  community — it  is 
applicable,  two :  preservation  of  himself  or 
itself  against  wrongs,  one:  inflicting  wrongs, 
another  and  somewhat  diflferent  one.  Now 
then,  mark  the  practical  consequence  of  the 
prevalence  thusgiventopov<r/if&ieM.*  applied 
to  the  first,  it  is  usefiil  and  desirable :  applied 
to  the  other  purpose,  it  is  mischievous  and 
undesirable.  Employed  thus  without  modi- 
fication or  explanation,  the  word  is  but  too 
apt  to  be  employed  in  the  endeavour  to  pro- 
mote that  one  of  the  two  purposes  whidi  is 
purely  mischievous. 

20.  — XII.  BulAle  or  vesicle  the  twe^ih: 
non- adoption  of  certain  foreign  institutions. 
*'  Pour  operer  cette  division  (en  deux  cham- 
bres)  nous  n^avonspas  adoptSs  des  institutions 
etrangires,  qui  pourraietU  ne  pas  bien  stomal- 
gamer  avec  nos  institutions  nationales : "  to  ef- 
fect this  division  into  two  chambers,  we  have 
not  adopted  foreign  institutions,  which  would 
be  liable  not  to  amalgamate  well  with  our 
national  institutions.  True :  not  adopted  by 
the  royal  receiver  of  the  Belgians  under  hu 
yoke,  were  the  institutions  of  any  nation  fo- 
reign to  both  the  nations  so  joined  together. 
But — what  has  been  so  much  worse — joined 
and  forced  together  were  these  two  nations, 
the  institutions  of  which  amalgamated  so  fiv 
from  well,  the  one  with  the  other. 

21.  —  xni.  Bubble  or  vesicle  the  thirteenth 
and  last :  something  done  with  the  principles 
of  the  division,  "  Nous  avons  puise  les  prvH" 
cipea  de  la  division,  dans  T  esprit  qui  V  a  fait 
adopter :  we  have  drawn  the  principles  of  the 
division  from  the  esprit  which  has  caused 
them  to  be  adopted.  As  for  esprit,  give  the 
meaning  of  the  word  who  can.  Were  I  obliged 
to  make  the  attempt,  the  word  I  should  ren- 
der  it  by  would  be — gas.    This  thirteenth 


makes  (you  may  perhaps  think)  no  bad  finish 
to  the  twelve  bubbles  or  vesides,  its  prede- 
cessors. 

22.  Fellow-citixens  I  here  you  have — not 
only  two  packets  of  mutually  opposite  rea- 
sons, but  two  somewhat  diflferent  manners  or 
modes  of  reasoning.    You  will  judge. 

23.  Tempting  is  the  invitation:  but  the 
above  is  everything  that  belongs  strictly  to 
the  present  question.  For  any  ulterior  exa- 
mination, no  duty  calls:  but  to  have  stopped 
short  at  any  part  of  this  reasoning  would  have 
been  a  deiual  of  justice. 

§  V.  Sole  proposabU  Locator  for  a  Second 
Chamber,  a  King,  Further  Objections 
hence. 

1.  Now  as  to /oca^ion.  In  the  present  case, 
sole  authority  jpropos«</  for  the  placing  of  men 
in  this  same  second  chamber  is — the  King. 
8o\e  proposed;  I  add  —  m  proposable:  and 
this  —  whatsoever  be  the  duration  of  the  au- 
thority of  a  member  of  this  same  chamber: 
whether  hereditary,  as  at  present;  or  for  life 
only,  as  in  the  case  of  one  of  the  Netherlands 
chambers ;  or  for  a  limited  term  of  years,  as  in 
the  case  of  the  Senate  of  the  AnglcM* American 
United  States  Congress. 

2.  Too  true  it  is — that,  in  the  case  of  that 
same  republican  second  chamber,  —  the  au- 
thority by  which  the  function  of  locating  its 
members  is  performed,  is— not  that  of  a  single 
person,  but  that  of  a  numerous  body.  But, 
in  that  case,  for  the  exercise  of  this  fimctioa 
otherwise  than  by  a  king,  there  exists  a  set 
of  hands  which  in  the  present  case  has  no 
place,  and  by  those  hands  exercise  is  given 
to  it  accordingly.  Those  hands  are  those  of 
a  body  composed  of  the  "  legislatures  *'  of  the 
several  states.* 


*  Gomes  upon  the  carpet,  on  this  occasion,  the 
topic  of  local  legUlatures.  Great  (it  has  been 
said)  is  the  need  of  them  in  France :  but  the 
demand  might  be  supplied  without  detriment  to 
the  authority  of  the  existing  legislature— name- 
ly, by  the  constitution  of  ««5Je/pi#fateivt,  having 
authority  in  respect  of  certain  local  suhiect- 
matters  alone:— and  that  subject  in  evervtbfaig 
to  the  existing  all-embracing  legislature.  Analo- 
ffoos  in  some  sort  to  these  sub-legiBlatuTes  were 
Necker's  Adminittrafions  Prooindales. 

For  the  formation  of  the  territories  oF  these  se- 
ven! snb4egislaturesn  the  existing  departments 
might  be  employed.  They  might  be  taken  as  they 
are,  or  laid  together  in  any  number. 

Advanta^  thus  obtained  are  the  following : — 

1.  Having  appropriately  instructed  public- 
opinion  tribunau  in  as  many  places  as  there  are 
sections  of  temtoiy,  having  each  its  own  leigisla- 
ture;  in  a  word,  so  many  smaller  metropdises, 
instead  of  no  more  than  the  one  large  one. 

2.  Having  in  each  sub-legislature  a  nursery 
for  the  supreme  legislature :  a  school  of  appro- 
priate aptitude,  in  all  its  branches,  for  the  bu- 
sincss  oif  legislation.  In  this  may  be  seen  the 
peculiar  advantsge  slluded  ta 

8.  Having,  forlocal  purposes^ a Icgishitars by 
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3.  In  a  king,  forget  not,  tiien,  that  vou  have 
a  functionary,  whose  interests  are,  to  an  im- 
mense  extent^  in  direct  opposition  to  that  of 
the  great  body  of  the  people— a  fanctionarv, 
who  to  that  iiUvett  by  which  every  man  n, 
<m  each  occasion,  urged  to  saerlfiee  to  his 
own  happiness  that  of  all  besides,  adds  the 
powmr  of  effecting,  to  as  immense  extent,  that 
sinister  sacrifice. 

Who  can  deny  the  existence  of  this  oppo- 
sition of  interest?  Let  us  see.  For,  behold 
a^^meamn  he  has: — but,  of  this  presently. 
Su3i  being  the  nature  of  man,  how  cm  I  help 
its  having  place  ?  And,  should  I  leave  it  un- 
mentioned,  when  your  happiness  is  in  so  great 

which  the  labour  and  expense  of  resortinir  to  a 
central  leoisUture  ftom  all  distances  would  in 
great  part  DC  saved. 

4.  Having,  for  the  management  of  those  parti, 
cular  branches  of  business  In  question,  managers, 
possessed  of  a  better  acquaintanoe  with  the  local 
ciicaniatanoea  by  which  a  demand  for  legisla- 
tion is  presented!,  than  can  be  possessed  by  men 
havinff  their  abodea  at  distances  more  or  less 
considerable. 

Those  advantages  might  be  established,  by 
fliving(to  eadi  department,  for  example)  a  sub- 
legislatuie  of  its  own:  or  if  by  this  means  the 
number  of  snb4egislatuies  would  be  too  great, 
SMiloiif,  wherever  they  presented  themselves  as 
desirable,  might  be  effected.  An  analogous  insti* 
tution  may  be  seen  in  Necker*s  AdminUtratUmt 
Frovincialet, 

To  the  dms  proposed  svstem  of  sub-legisla- 
tures, substitute  a^ero/ government— such, 
for  eonunple,  as  that  of  the  Anglo- American 
United  States,  such  would  be  the  disadvantages 
(so  it  will  be  seen  on  the  lint  mention  of  them) 
as  would  greatly  outweigh  the  above-mentionad 
advantages. 

First  comes  the  extinction  of  the  whole  of  the 
existing  ofBdal  establishment. 

1.  Intolerable  would  be  the  mass  of  suffer- 
ing on  the  part  of  mdividnals,  if  the  loss  of  die 
masses  of  emolument  attached  to  the  several 
situations  remained  uncompensated :  little  less 
grievous  the  suffoing  on  the  part  of  the  public 
at  lam,  if  compensation  were  made; 

2.  Tnia  evU  ivould  be  but  a  tempoianr  one. 
But  the  danger  of  ill  blood,  ending  fai  eivfl  war. 
firom  collision  of  inteRsta,  mm  oontrarisiy,  real 
or  inuMrined— would  be  a  perpetual  one:  and 

9L  While  the  operation  was  goinc  oo,  every- 
thing would  be  in  a  state  of  oonftinon:  all  tne 
rights  at  stake  in  a  state  of  uncertainty. 

4  This  additiOBal  and  indispensable  cirenm. 
stancia  bcfaw  bnoght  to  view,  behold  new  the 
addilienal  olgections  which  it  opposes  to  the  con- 
tinuanoe  of  a  second  chamber.  AlasI  what  a 
taak  is  this  which  I  have  set  mys^f  thesut^ject 
— tUspartof  it-..sonnplea8antaone!  to  my- 
self, such  it  reaUy  ia— whatsoever  it  may  be  to 
any  one  dae.  If  my  ot^ect  were  to  ;ilnMe--to 
piease  for  the  moment— if  it  were  thai^  and  no- 
thing more  valuable,  nothing  would  I  have  to 
do  with  a  subieet  so  hividioos,  so  §eahrouSf  aa 
you  would  call  it  But  my  object  is  to  be  tije/h/ 
—to  place  before  your  eyes  the  plain  truth,  on  a 
sttl^ect  universally  acknowledged  to  be  the  moat 
momentous.  Tms  being  my  object,  no  choice 
have  I  but  to  pvoesed. 


a  part  at  stake  upon  the  dear 
full  consideration  of  it? 

4.  In  a  dnunber  of  peers,  if  coutiiiued.  wa 
will  have  a  body  of  men,  whom  it  wiQ  be  ■ 
the  power  of  the  king  to  render  eootribatflrr 
to  that  same  sinister  sacrifice.  WwHrnadpamer 
united,  does  not  the  effect  follow  ? 

5.  By  the  same  means  by  whidi  he  wea^ 
have  it  in  his  power  to  render  the  AsbAc 
of  peers  contributory  to  this  aame  simstr 
sacrifice,  —  by  this  same  means,  btU  for  ok 
obstacle,  would  he  have  it  also  in  bis  povf  r  | 
to  render  your  deputies  corresfMxndentlf ,  aad  , 
with  like  effect,  contribntory  to  it.  Tke 
obstacle  is — the  disloeative  po  ww,  retaiwcrf  ia 
the  hands  of  the  constituents  of  those  ^b 
deputies.  This  poweri  it  is  not  proposui 
nor  win  it  be  proposed,  they  ahoold  posses, 
with  reference  to  the  members  of  the  hoes 
of  peers,  or  of  anyothersortof  seooM/dka- 
ber,  composed  of  members  plaeed  in  it  b? 
the  king. 

6.  Such  being  the  king's  imterest,  of  ths 
same  interest  will  he,  of  course,  on  even 
occasion,  obey  the  dictates:  eontiBntng  tbi* 
shiister  course  to  the  utmost  length,  that  ks 
imagination  and  his  judgment  join  in  preses:- 
ine  to  his  view  as  consistent  with  his  peeseai 
safety  and  convenience. 

7.  Well:  nowfor  afewpartienlarsaftbese 
same  courses.  Uke  any  other  man  in  Us 
place,  this  same  all-powerful  fbnctianary  w3L 
at  all  times,  have  among  his  endenvoars— to 
obtain,  and  so  for  as  is  consistent  with  ei^cf- 
ment  to  retain,  the  possession  of  aU  ima^ 
able  instruments  of  enjoyment  in  all  their 
shapes :  — money,  to  wit,  and  money's  worth, 
power  in  all  its  shapes — rilar  power  Iree  fron 
responsibility : — add  repototaon,  respect,  aad 
love : — of  the  two  latter  as  modi  aa  posabk, 
and  how  little  so  ever  merited :  — add,  morew 
over,  foctitioos  honour  and  dignity;  vcngf- 
ance  as  for  as  provoked  by  resistanee ;  esse 
as  for  as  consistettt  with  enjoyment ;  secnniv 
for  all  these  possesaions — most  entire :  sen- 
rity  at  whatever  expense  to  the  people  pro- 
duced, or  endeavoured  to  be  prodneed. 

6.  For  all  these  same  instraments  of  en- 
|oyment,  the  cupidity  of  man  in  all  aituatisas 
IS  such  as  all  men  foel  and  see.  But,  in  thr 
sitaation  of  king,  it  is  hi  a  partkidar  degree 
insatiable.  Consciousness  of  the  power  is  ooa- 
tinually  stimalating  and  sharpeninglhe  deshv. 

9.  He  who  wills  the  end,  willa  therebyaB 
necessary  means.  In  the  present  ease,  the 
means  are  those,  for  the  derignatlon  of  ^kk 
the  words  cornption  and  debuiom  may  be 
employed.  On  this  occasion,  corrnoiea— 
po&tieal  corruption  —  requires  complete  dii- 
section,  which  it  has  never  yet  had.  Hj 
children,  wait  a  moment:  tluB  ikemire  will 
open  presently. 

10.  •<  What  a  pictiire''^(I  hc«r  some oT 
you  saying)  —  **  What  a  picture,  old  aad 
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gloomy-minded  man  I  are  you  giving  us  of 
human  nature  I  as  if  there  were  no  such  qua- 
lity as  dkinterestedness  —  no  such  quality  as 
pfaolanthropy — no  such  quality  as  dispooition 
to  self-sacrifice — in  the  whole  species:  no 
such  individual  as  a  kUg  taking  a  pleasure  in 
his  duty — doing,  on  all  occanoos,  his  utmost 
to  promote  the  happiness  of  his  people  t 

**  Notions  such  as  these  I  and  with  proofr 
to  the  contrary-^proofe  so  brilliant  and  so  in- 
dubitable — iJl  the  while  before  your  eyes  t" 

1 1.  Now  lor  my  answer :  —  My  children, 
I  admit  all  this.  I  do  not  deny  it :  I  cannot 
deny  it :  I  wish  not  to  deny  it :  sorry  should 
I  be  if  it  were  in  my  power  to  deny  it.  Not 
the  less  do  I  maintain  the  hud — that,  of  the 
human  species,  as  of  every  other,  the  very 
existence  depends  upon  the  established,  and 
almost  uninterrupted  hatnt  of  self-preference. 

12.  But  I  will  not — for  I  need  not — trou- 
ble you  with  the  developement  of  this  truth. 
I  will  not — for  I  need  not — attempt  to  draw 
you  into  any  such  dark  recess  as  the  den  of 
what  is  called  among  you  metaphfrict,  in 
which  the  springs  of  human  action  are  looked 
into  and  hammered  at.  I  need  not.  And 
why  ?  Even  because  my  belief  in  this  truth 
prevents  me  not  from  believing  in  any  of  those 
things  which  you  suppose  me  to  deny. 

13.  Yes :  I  admit  the  existence  of  cftnn- 
tere$t€dne»8  in  the  sense  in  which  you  mean 
it.  I  admit  the  existence  €lS  philmUhrop^  — 
of  phiUmthropy  even  to  an  all-comprehensive 
extent.  How  could  I  do  otherwise  than  ad- 
mit it  ?  My  diildren  I  I  have  not  far  to  ]o6k 
for  it.  Witiiout  it,  how  could  so  many  papers 
that  have  preceded  this  letter,  have  come  mto 
existence  ?  I  admit  the  existence  of  a  dispo- 
sition tosetf-sacrifice :  How  could  I  do  other- 
wise ?  Could  I  deny  the  existence  of  the  work 
of  the  three  days  f 

14.  Yes,  I  adroit — not  only  the  possible 
existence — I  admit  the  actual  existence  of  a 
kmg  who  takes  a  pleasure  in  doing  his  duty, 
— of  a  king  who,  on  all  occasions,  does  his  ut- 
most to  promote  the  happiness  and  interests 
of  his  people. 

15.  Oh  how  charming  to  my  heart  is  the 
impossibility  of  an  inward  renisal  to  those 
admissions  t  But  my  children !  it  is  on  what 
has  been  seen  most  commonly  to  happen,  — 
and  thence  presents  itself  as  most  likely  to 
happen — it  is  upon  this  that  all  practice,  if 
it  las  any  pretension  to  the  praise  of  pru- 
dence, must  be  built. 

16.  All  men  are  not  frenchmen.  French- 
men have  not  been  at  all  times  what  they  are 
at  the  present  times.  Even  Frenchmen  can- 
not be  depended  upon  for  being,  under  all 
circumstances,  what  they  are  under  existing 
circumstances.  What  if  they  could  be?  All 
Frenchmen  are  not  men  of  Paris :  all  men  of 
Paris  ace  not  meii  of  the  three  day», 

17.  Then  as  to  kings.     All  French  kings 


have  not  been  Louts  PhiHppes.  No  other 
king  ever  was  what  Louis  Philippe  is.  No 
other  king  of  the  French  ever  wiU  be  what 
Louis  Philippe  is.  Louis  Philippe  himself 
will  not  continue  to  be  what  he  is,  if  a  cham- 
ber of  peers  is  suffered  to  continue,  or  any 
second  dnunber  is  constituted  in  the  room  of 
it.  No :  Louis  Philippe  himself  will  not  con- 
tinue to  be  what  he  is,  if  any  such  temptation 
to  change  is  suffered  to  have  place. 

18.  And  why  is  it  that,  even  if  he  eomldj 
no  other  king  could,  with  such  a  power  in 
his  hands,  be  depended  upon  for  not  abusing 
it?    Ify  children,  I  will  tell  you  why. 

In  the  situation  of  At'it^,  cupidity  tot  the 
above-mentioned  goodtMngs — cupidity  for 
all  sorts  of  good  tUngs — is  essentially  insa- 
tiable. Yes :  in  that  situation,  above  all  others, 
your  proverb  is  exemplified — VappetU  vient 
en  mangeant, 

19.  Come —  I  will  give  yon  an  example.  I 
will  not  speak  of  a  Ferdinand  the  Behued — 
I  will  not  speak  of  a  Don  Miguel.  You  have 
heard  of  a  Oeorge  the  Third —  I  will  speak 
to  you  of  this  same  George  the  Third. 

20.  Beet  of  hinge  was  the  title  bestowed 
upon  him : — oesf  of  hinge,  by  acclamation — by 


general  aodamation.  To  George  the  Third, 
beat  of  hinge  f  as  to  Voltaire,  prince  of  poets, 
during  his  Ufetime:  witness  Mount  Parnassus. 
Look,  then,  at  this  beet  of  hinge :  and  then 
let  esch  of  you  ask  himself — ^wbat  can  I  rea^* 
sonably  expect  at  the  hands  of  an  average 
king?  and  in  particular  of  an  average  king, 
with  a  chamber  cfpeere,  in  these  same  royal 
hands,  to  work  upon,  and  work  with,  and 
mould  to  all  his  royal  purposes  ? 

21.  Well  then:  now  for  a  specimen  of  him. 

I.  The  commencement  of  his  reign  was  dis- 
tinguished by  the  endeavours  of  many  years  to 
ruin  a  man  for  an  indecorous  word :  this  en-^ 
deavour  ended  in  making  the  man's  fortune. 

22 n.  His  income  was  somewhat  less 

than  that  of  your  Charles  the  Tenth :  it  did 
not  satisfy  him. 

23 in.  In  the  course  of  that  same  reign, 

nine  different  bankruptcies  did  he  commit. 
Nine  different  times  did  he  make  those  Lords 
and  Commons  of  his  pay  those  debts  which 
he  had  contracted  without  their  consent.  So 
at  least  it  was  said  in  that  same  House  of 
Commons,  and  no  contradiction  given  to  it. 

24 IV.  As  often  as  a  tax  was  imposed 

upon  all  other  incomes,  those  of  all  other 
functionaries  included,  he  caused  his  own  to 
be  exempted  from  it. 

25 V.  At  his  instigation,  a  king  of  Swe- 
den afllicted  Russia  with  a  war  as  completdy 
unprovoked  as  any  that  is  to  be  found  in  his- 
tory. To  feed  this  war,  he  laboured  to  plunge 
into  it  his  own  country :  —  he  failed ;  and  my 
btest  breath  will  be  cheered  with  the  thoughts 
of  having  been  the  author  of  that  fiulure. 

26.  — VI.  He  shared,  with  my  virtuous  but 
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mUIed  firiend,  Brissot,  the  autborahip  of  your 
revolutionary  war,  with  the  debt  under  which 
we  are  everywhere  still  groaning. 

27.  — VII.  When  war  was  made  by  Enghuad 
upon  Spain  (it  would  be  foreign  to  the  subject 
to  inquire  upon  what  grounds,)  he  caused  it 
to  be  begun  in  a  piratical  manner :  and  of  this 
manner  seventeen  millions  sterling,  placed  at 
his  private  disposal,  was  the  fruit :  the  fiuth 
of  Pftrliaroent, — his  own,  with  that  of  his 
Lords  and  Commons, — being  thus  broken,  to 
the  injury  of  the  men  at  the  price  of  whose 
blood  the  booty  had  been  earned :  the  work 
of  blood  and  plunder  being  begun  by  surprise 
— no  declaration  of  war  made,  if  at  all,  till 
this  booty  had  been  secured. 

28.  Once  more.  If —  with  peers,  and  no- 
minees of  peers,  for  instruments  of  his  good' 
uess —  8u<^  a  king  was  the  best  of  kings,  — 
what  think  you  of  an  average  one? 

29.  Such  was  he  with  his  house  of  peers. 
Not  but  that  for  him  to  be  what  he  was  with 
those  same  instruments  to  work  with — a  house 
of  commons,  such  as  those  he  had,  would  have 
been  sufficient : — a  house  of  commons,  nomi- 
nated by  peers,  or  by  men  longing  to  be  peers 
— a  house  of  commons  such  as  he  had,  and 
such  as  his  successors  and  their  subjects  are 
destined  to  have, — unless,  perad venture,  on 
some  beautiful  day,  London  should  pluck  up 
spirit  enough  to  take  a  leaf  out  of  the  book 
of  Paris. 

To  warrant  a  king  in  keeping  in  training, 
upon  appropriate  principles,  his  men-of-all- 
work,  an  appropriate  maxim  has  been  deemed 
necessary.  Accordingly,  of  the  number  of 
axioms  laid  down  and  acted  upon  is  this 
axiom:  Aptitude  is  as  opulence.  The  situa- 
tion being  given,  you  allot  to  it  a  mass  of 
emolument:  this  done,  you  take  any  man 
whatsoever,  and  place  hun  in  it:  no  condi- 
tions of  eligibility — or,  as  we  say,  no  qualifi- 
cations — of  any  sort  that  have  any  the  most 
distant  relation  to  the  business  of  the  office, 
do  you  require  him  to  possess.  The  emolu- 
ment received  by  him  does  everything  that 
u  wanted :  the  larger  the  mass  of  it,  the 
higher  will  be  his  degree  of  aptitude.  If  in 
that  derivable  quality  any  deficiency  happens 
thereupon  to  manifest  itself,  it  is  a  sign  that 
the  mass  was  not  large  enough.  You  accord- 
ingly add  more  to  it :  if  still  there  is  a  defi- 
ciency, real  or  supposed,  you  add  more  still : 
and  so  toties  quoties. 

By  cramming  them  with  money,  kings  are, 
according  to  this  maxim,  in  proportion  to  the 
quantity  oi  the  money,  made  fit  for  reigning. 
Fellow-dtizens  1  is  this  really  so  ?  Ccnosider 
and  answer  to  yourselves. 

By  cramming,  fowls  are  fitted  for  the  table : 
true.  By  cramming,  the  queen-bee  is  fitted 
lor  her  throne :  true.  By  that  same  process, 
when  then  will  kings  be  fitted  for  this  same 
acit?  —  when  by  that  same  process  sharks 


are  tamed,  and  rendered  fit  fix  tlie  i 
by  Arion  dolphins. 

To  the  process  of  cramming,  in  the  ease  d 
fowls,  naturesets  bounds.  So  does  abe in  t]» 
case  of  the  queen-bee.  But,  in  the  eaaecf » 
kmg  of  England,  or  any  of  his  crentares,  wWr 
are  the  limita  set  by  anything  or  anybody  ? 

Yet,  when  and  in  so  &r  as  they  ere  homat, 
this  is  the  thing  laid  down  by  an  £ngluh  states- 
man,  and  built  upon:  —  yes;  built  iipon  ia 
practice.  But,weakastheyare,cany<MirBsO]f 
believe  them  so  to  be  to  such  a  degree  as  this? 

Fellow-dtizens  1  here  is  no  exaggeratkm: 
it  is  the  simple  truth :  my  credit  is  at  stake 
upon  it.  We  have  a  minister,  who,  uufe 
the  Duke  of  Wellington,  governs  the  coo- 
try  ;  and,  under  nolx>dy,  governs  tiie  House 
of  Commons.  His  name  is  Sir  Robert  PecL 
I  took  him  t'other  day  in  hand.  I  labonrai 
hard  to  persuade  him — that  aHm^is  not  ap- 
titude:—  money,  and,  in  particuho-,  public 
money,  wrung  from  those  by  whose  lahou 
the  money's  worth  was  pix>duoed: — that 
money  is  not  honestjf;  that  money  ia  act 
knowledge  ;  that  money  is  not  juiigmetU  ;  that 
money  is  not  active  talent^  applied  to  bsa- 
ness  such  as  that  of  the  office.  No :  nil  tkat 
I  could  do,  I  could  not  bring  him  to  per- 
ceive, that  a  mien's  having  had  experieaee  is 
that  same  business  gave  a  better  chnncc  for 
his  being  fit  for  the  doing  of  it,  than  eoaU 
be  given  by  any  money  that  could  be  pvt  isle 
his  pocket.* 

Such  man^ement,  guided  by  sndi  iattBi- 
gence,  goes  with  us  by  the  name  of  govern- 
ment. The  so-governing  and  ao-gOT^eraed. 
you  may  perhaps  look  upon  as  not  ill  fitted 
to  each  other. 

Labour  in  vain  was  all  this  labour ;  and  m 
it  will  continue  to  be,  till  those,  by  whose  la- 
bour the  money  so  disposed  of  is  prodneed,  take 
up  the  matter,  and  say,  that  ikai  which  the 
labourer  is  content  to  take  for  his  hure,  thet, 
in  this  case,  as  in  every  other  caae,  tAsf,  be  it 
ever  so  little,  is  sufficient  for  him  to  receive. 

Yes :  labour  in  vain  haa  been  hitherto  all 
this  labour.  Lost  it  has  been  upon  the  oons- 
terfeit  representatives  of  the  people.  Sdll, 
among  them,  the  cry  is — Aptitude  u  «s  epm^ 
lence.  Lost  it  has  been  even  upon  their  is- 
called  constituents.  No  man  haye  I  prevailed 
upon,  as  yet,  to  join  with  me  in  prodaimi^ 
— Aptitude  is  not  as  opulence, 

§  VI.  Corruptioniets  unavoidabfy  ike  Mm- 
hers  of  any  Second  Chamber  —  Oi(fectiem 
thence  —  Corruption  dissected, 

1.  Fellow-  Citizens  I  I  must  now  apeak  te 
you  of  corruption  and  delusion.  Intimately 
connected  are  these  two  things  with  the  sub- 
ject-matter of  this  inquiry;  so  likewise  ^ss 
you  will  see)  with  one  another. 


•  See  the  miscellany,  indtoled  JpHimde 
mised^  BxpenH  wdndndaed^ 
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•  2.  By  the  words  corruptUm  and  dehtsitm 
(delusion  in  English,  in  French  iHunon,)  are 
designated,  in  both  languages,  not  only  the 
effect  produced,  but  the  cause  of  that  same 
effect :  ncl  only  the  effect  which  will  be  pro- 
duced upon  the  members  of  this  same  second 
chamber  in  case  of  its  existence,  but  the  cauee 
by  which  the  production  of  that  same  effect 
will  be  seen  to  be  unavoidable.  For,  such 
in  both  languages  is  the  poverty  of  language ; 
and  such,  in  and  by  both  of  them,  the  confu- 
sion spread  by  that  poverty  over  so  conside- 
rable a  portion  of  that  same  instrument  of 
thought  and  converse. 

3.  Corruption,  political  corruption,  is  a 
sort  of  thing  which  is  continually  in  every  pen 
and  every  mouth.  But,  in  the  course  of  my 
inquiries,  some  shapes  in  which  it  makes  its 
appearance  to  a  vast  extent,  have  presented 
themselves  to  my  view — some  shapes,  of 
which  it  has  not  happened  to  me  to  see  or 
hear  mention  made  anywhere  else. 

A  complete  dissection  of  this  same  cor- 
ruption is  accordingly  an  operation,  which 
presents  itself  to  me  as  being,  on  the  present 
occasion,  an  indispensable  one.  Be  the  shapes 
of  it  in  which  you  exclude  it  ever  so  nume- 
rous, as  good  might  you  leave  it  unexduded 
in  all,  as  leave  admittance  to  it  in  any  one. 

4.  It  is  not  an  agreeable  one.  To  myself, 
I  am  sure,  it  is  not :  to  you  I  cannot  expect 
it  to  be.  Of  this  I  thus  give  you  warning: 
whether  he  will  submit  to  the  drudgery,  will 
thus  depend  upon  each  man's  choice. 

Thus  explained,  — 

5.  By  corruption  you  will  understand — any 
act  or  state  of  things,  by  which,  by  means  of 
its  operation  on  his  teill,  a  functionary  is  in- 
duced to  act  in  a  course,  deviating  in  any 
manner  from  the  path  of  his  duty. 

6.  By  delusion,  effects  producible  by  cor- 
ruption are  produced  by  an  operation  applying 
to  the  understanding:  to  the  will^  no  other- 
wise than  through  the  medium  of  the  under- 
standing. 

7.  My  children !  you  see  already  the  prac- 
tical use  there  is  in  holding  up  to  view — the 
need  there  is  of  bringing  to  view — every- 
thing that  can  be  contributory  to  the  produc- 
tion of  this  maleficent  effect  —  every  occasion 
on  which  it  can  happen  to  it  to  be  productive. 
This  is  not  a  question  of  mere  words.  Good 
government  depends  upon — or  rather  is  the 
same  thing  with — ^the  undulating  progression 
of  each  functionary  in  the  path  of  his  duty. 
In  so  far,  then,  as  bis  means  of  happiness  de- 
pends upon  the  goodness  of  the  government, 
the  hsppiness  of  every  man  that  reads  this 
depends  upon  the  non-deviation  of  the  several 
functionaries  from  the  path  of  their  respective 
duties.  Of  the  exhibition  thus  made,  the  end 
in  view  is — the  engaging  Uiose  on  whom  it 
depends,  to  minimize  tiie  quantity  of  the  mat- 
ter capable  of  this  operation,  and  the  number 
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and  extent  of  the  occaeiotis  on  which  it  is 
capable  of  producing  this  effect. 

8.  On  this  occasion  have  patience  with  me, 
and  you  will  see  brought  to  view,  for  the 
purpose  of  their  being  guarded  against,  ways 
and  means,  in  and  by  which  the  effect  of 
corruption  is  produced  —  ways  and  means 
to  no  small  extent  outstretching  all  that  as 
yet  have  been  generally  in  view. 

Half  a  doxen  of  these  you  will  see— or 
tliereabouts — more  or  less :  as  they  are  pre- 
sented to  your  view,  indication  will  be  given 
of  their  supposed  novelty. 

9.  By  matter  of  corruption  understand  every- 
thing capable  of  having  corruption  for  its 
effect,  and  thereby  applicable  by  man  to  the 
purpose  of  producing  it :  matter  of  corruption^ 
say  for  shortness.  Say  also,  upon  occasions 
operating  as  an  uutrument  of  corruption. 

10.  The  matter  of  corruption  is  either  the 
matter  of  good  or  the  matter  of  emL  Yes, 
the  matter  of  evil:  for  with  this  effect  is  the 
matter  of  evil  capable  of  operating,  no  less 
than  is  the  matter  of  good ; — yes :  and  with 
even  still  greater  force  and  effldeocy :  capable 
of  operating,  and  to  a  vast  extent,  and  with 
a  deplorable  degree  of  sinister  effidency,  — 
actually  in  use  to  be  made  to  operate. 

11.  Of  the  several  modifications  of  the 
matter  of  good  you  have  had  already — if  not 
a  complete  list,  —  exemplifications  in  large 
number :  —  namely,  those  wbich,  in  speaking 
of  the  situation  of  the  functionary  called  a 
king,  were  exhibited  in  the  character  of  ob- 
jects of  his  cvptWtty,  or  say  concuptscence.  So 
many  modifications  of  the  matter  of  good,  so 
many  shapes  in  which,  in  the  character  of  an 
instrument  of  corruption,  the  matter  of  cor- 
ruption is  capable  of  operating. 

12.  Of  the  matter  of  evil,  all  the  several 
modifications  capable  of  contributing  to  the 
production  of  this  effect,  you  will  have  in 
view — in  proportion  as  you  have  in  view 
those  evils,  which  are  capable  of  be&lling  a 
man,  and  being  to  this  purpose  employed,  in 
such  manner  as  to  be  made  to  appear  to  him 
to  be  continually  about  to  befal  him,  without 
exposing  the  employer  to  suffer  for  so  doing 
at  the  bands  of  the  judicial  authority. 

13.  In  this  case,  the  matter  of  good  acts 
(you  will  see)  in  the  character  of  matter  of 
reward :  matter  of  evil,  in  the  character  of 
matter  of  punishment. 

14.  Behold  now  a  drcumstance  by  which 
proof  and  exemplification  is  afforded  of  the 
truth  —  the  important  truth — that,  in  the 
character  of  an  instrument  of  corruption,  the 
force  and  effidency  of  the  matter  of  evil  is 
greater  than  that  of  the  matter  of  good. 

15.  By  the  matter  of  good,  —  that  is  to 
say,  by  the  eventually  expected  receipt  or 
enjoyment  of  it,  —  how  great  soever  be  the 
value  of  it,  the  power  of  choice  is  not  to  com- 
mon conceptions  considered,  and  in  common 
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language  accordingly  spoken  of,  as  taken  away : 
whereas,  by  the  matter  of  evil,  —  when  the 
amount  of  it  rises  to  a  certain  height,  the 
power  of  choice  is  commonly  considered  and 
spoken  of  as  being  taken  away :  as  common- 
ly, as,  by  a  loaded  pistol  applied  to  a  man's 
breast,  accompanied  with  the  demand  of  his 
money,  the  power  of  choice  is  considered  as 
being  taken  away. 

16.  Note  here — that  the  same  portion  of 
matter  operates  in  the  way  of  matter  of  good 
or  matter  of  evil,  according  as  it  comes  to  the 
individual  in  question,  or  goes  from  him :  by 
coming  to  him,  it  operates  as  matter  of  ^ooc/; 
by  going  from  him,  it  operates  as  matter  of 
evu:  and,  hy  going  from  him,  it  operates  upon 
him  with  much  greater  force  than  by  coming 
to  him :  coming  to  him,  it  operates  no  other- 
wise than  in  the  way  of  reward;  going  from 
him,  it  operates  in  the  way  of  punishment, 

17.  Take  any  man  for  example,  —  and 
suppose  the  value  of  the  whole  amount  of  his 
property  to  be  £100 :  with  much  greater  effi- 
ciency, m  the  way  of  producing  compliance  at 
his  hands,  will  the  apparent  probability  of  his 
eventually  losing  this  same  £100,  than  will  the 
same  apparent  probability  of  his  gaining  £  100. 

18.  For  holding  up  to  view  an  evil  of  such 
immense  magnitude,  and  thence  presenting 
the  demand  for  remedy,  —  you  will  (I  flatter 
myself)  not  be  backward  in  recognizing  the 
demand  for  some  means  of  designation :  a  de- 
mand as  urgent  as  that  which  gave  existence 
to  the  denominative  corruption,  in  the  case 
where  the  matter  of  good  is  the  instrument 
by  which  the  maleficent  effect  is  produced. 
No  such  appellation  being  in  use,  it  seems  to 
me,  that  by  giving  the  requisite  extension  to 
the  existmg  appellation  corruption^  the  de- 
ficiency may,  in  a  more  convenient  manner 
than  by  any  other  word  or  locution,  be  sup- 
plied ;  compulsory f  or  say  compulsive,  or  else 
intimidatiue,  the  corruption  being,  in  this  case, 
styled;  remunerative*  in  the  other  case. 

19.  Now,  as  to  the  various  shapes  in  which 
the  matter  of  good,  operating  in  the  character 
of  an  instrument  of  corruption,  is  capable  of 
having  existence.    One  of  them  is  patronage, 

20.  Among  the  modifications  of  the  matter 
of  good  brought  to  view,  as  above,  you  may 
have  made  observation  of  the  various  situa- 
tions, of  which  the  official  establishment  of  a 
community  is  composed  or  composable. 

21.  The  happily  rare  case  excepted, — in 
which  the  incumbents  follow  one  another  in 
the  way  of  hereditary  succession, — ^in  the  case 
of  every  one  of  those  same  situations,  for  every 
person  or  set  of  persons  placed — located  say 
— there  cannot  but  be  a  person  or  set  of  per- 

*  [Remuueraiive.]^AUeeiive  would  in  this 
case  make  a  better  match  with  compulsive  than 
remunerative  does:  aUective  from  alHcio:  but 
unfortunately,  alkctive  is  scarcely  as  yet  in  the 
languages. 


sons,  by  whom  he  or  they  are  heated — mt 
a  locator  or  locators.  For  any  audi  loeaim, 
patron  is  the  term  in  common  oae :  jwifip—fu 
the  name  of  the  portion  of  the  matter  of  good, 
possessed  by  him,  in  such  his  capacity. 

22.  Here  then— of  any  audi  ntoatioB  Oe 
possession  cannot  have  its  value,  and  eoese- 
quent  efficiency  in  the  character  of  an  imtm- 
ment  of  corruption,  but  the  patremage  of  ^ 
must  have  a  correspondent  value. 

23.  In  the  case  in  which  an  rrflrwaatim] 
benefice  is  the  situation  in  questum,  tiM  pa- 
tronage is  denominated  an  adocmeam.  llis 
same  advowson  poesessep  a  niatketaUe  vdK; 
just  as  any  ordinary  estate  in  land  does :  tea 
years'  purdiase  perhaps,  more  or  Icaa.  TIb 
then,  or  thereabouts,  subject  to  eocrectaoa, 
may  be  stated  as  the  relative  Taliie  of  the 
patronage  of  any  such  office.  Thia,  and  ■» 
more,  may  be  stated  as  the  value  of  Ae  pa- 
tronage of  an  office  to  the  patron,  wkcn  the 
individual,  whom  he  locates  in  it,  is  any  per- 
son taken  at  large ;  many  more  years'  par- 
chase  may  it  be  worth,  if  the  locatee,  wkoB 
he  locates  in  it,  is  a  sonf  or  other  near  rela- 
tive, for  whom  to  this  same  amount  he  weaM 
make  provision  out  of  his  own  income,  were 
it  not  fi)r  the  extrinsic  sooroe. 

24.  Over  the  possession  of  a  profit-yiddiaf 
situation  in  the  official  establishment,  patrem- 
age  has  this  advantage — that,  iM^iereaa  to  the 
number  of  such  situations  whicfa,  even  vader 
a  corrupt  form  of  government,  one  and  the 
same  individual  may  have  the  poasesaion  cC 
there  is  some  limit, — to  the  number  of  thoae 
which  he  is  capable  of  having  the  patroaagc 
of,  there  is  not  any  limit. 

25.  In  England,  immediately  or  by  the  in- 
tervention of  middlemen,  with  exceptions  to 
a  comparatively  inconsiderable  amount,  the 
king  has  the  patronage  of  all  the  aevefal  si- 
tuations of  which  the  whole  of  the  ~  '  ~ 
establishment  is  composed. 

26.  Of  the  matter  of  corruption  in  t 
(need  it  be  said?)  is  composed,  the  motiTe,  % 
which  men  are  induced  to  do  their  ntmoat  fcr 


f  [^oii.]^Thns,inthat}iaitof  tfaejndidiiy 
departmenL  which  is  campoaed  of  the  judicaiaiv 
styled  the  Court  of  Chancery,  no  fewer  than  oiae 
lucrative  offices  are  in  the  possession  or  sore  o- 
pectancy  of  a  son  of  the  ex-Chancellor  die  Eui 
of  Eldon :  aggregate  income  £9.M0  a-ycar,  bor 
or  less:  about  one  half  forthis  kMig  time  m  pn- 
sesilon :  all  those  conferred  and  **'  ohtaincd  aai 
false  pretence** — obtamed  by  an  act  which,  hr 
a  statute  still  or  till  lately  in  force,  waa  oodbd- 
tuted,  in  the  case  in  which  it  haa  (or  tlie  ages 
a  person  other  than  a  member  of  the  ofidal  em- 
blishment.  acting  as  sudi,  [an  olftnee  whach] 
subjected  nim  to  the  punishaifnt  of  hcing  ias^ 
sonedf  whipt^  or  tnmsported  to  a  ^***Tiai  dfl|pm> 
dency,  there  to  be  kept  in  a  state  of  amiiait. 
Add,  or  to  be  put  in  the  pillory;  till  thia  mode 
of  punishment  was  a  short  time  ago  ahoBahed: 
false  pretence,  that  of  an  intention  to  do  the  te- 
siness  of  the  office. 
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the  apboldiiig  of  «  fonn,  systeiii,  and  pnetiee 
of  govemment,  on  which  the  appeUatUMi  of 
mu£Me99  emuHtutumt  in  the  endeavour  of 
eovering  its  deformity  by  a  veil  of  unmerited 
laudation,  is  with  snch  unblushing  perseve- 
ranee  bestowed ;  the  possessors  and  cravers 
of  the  matter  of  corruption  in  this  shape,  all 
the  while  bestowing  upon  themselves,  and  one 
another,  the  pndse  <^  disinterestedness,  and 
so  forth. 

37.  For  the  production  of  the  maleficent 
effect  styled  corruptUm^  not  aeeessary  is  it 
that  thm  should  really  be  any  person  in 
whose  mind  any  such  imUmiUm  has  place  as 
that  of  administering  the  matter  of  oomtp- 
tion,  for  the  purposes  in  question,  or  for  any 
other.  Why  not  necessary?  Anuoer — Be- 
cause any  person,  disposed  to  earn  the  wages 
of  corruption,  on  dght  of  any  other  person 
^>ccupyuijfr  *  situation  which  places  in  the 
hands  of  the  occupier  any  adequate  mass  of 
^e  matter  of  corruption,  together  with  the 
means  of  benefiting  himself  by  the  admini». 
tration  of  it,  will  presume  the  existence  of 
an  adequate  dUpotUum  so  to  administer  it, 
and  will  act  aceordingly. 

28.  From  this  state  of  things  results  the 
need— the  urgent  need — of  appeUatives,  ade- 
quate to  the  purpose  of  plsnting  and  keepmg 
in  one's  mind,  the  distinction  between  the 
two  spedes  of  eompiitiuaU — the  iMlmtUmal 
and  the  mmMUMtumal : — a  distinction  which 
(it  is  believed)  is  now,  for  the  first  time,  held 
up  to  view. 

29.  Moreover,  here  may  be  seen  the  place 
for  bringing  to  view  the  several  daagei  of  per- 
sons to  whom  the  appellation  of  corruptioniBts 
may,  with  equal  and  indbputable  propriety, 
be  applied  —  namely,  adwe  comiptionists, 
ihecarruptors;  passive  corruptionists,  styled, 
by  means  of  tiie  termination  thus  employed 
in  the  andent  law  French  language,  corrupt 
tees — in  modern  Frendi,  oorrosipiis. 

30.  This  distinction  borne  in  mind,  with 
indisputable  propriety  may  (it  will  be  seen)  be 
applied  the  appellations  of  corruptiomist  and 
corruptor  to  every  person  possessing  power 
of  patronage:  the  corruption  operating,  as 
such,  with  a  degree  of  efficiency  proportioned 
to  the  magnitude  of  such  his  power:  to  every 
such  patron,  and  in  particular  to  every  kiiuf, 

31.  What  I  to  Louis  Philippe?  Yes,  to 
Louis  Philippe,  and  with  as  indisputable  pro- 
priety as  to  George  the  Third,  of  bleased 
memory,  or  any  one  else. 

32.  My  chUdrenl  think  of  the  Mededn 
wiafyrS  lui:  he  is  well  known  to  you.  Well, 
then,  here  you  may  see  a  roi  compiewr — a 
rot  eotruptewr  malgrS  lui. 

33.  But  —  what  should  he  decline  giving 
his  concurrence  to  any  arrangement,  by  which, 
without  production  of  evil  to  a  preponderant 
amount,  in  some  deteraunate  form,  the  qtum- 
iityci  ihe  matter  of  eormption,  and  thence 


the  ^ffideneif  of  it,  would  be  diminished  ? 
The  supposition  is  an  unpleasant — an  invi- 
dious— one ;  the  answer,  needless. 

34.  For  production  of  this  same  maleficent 
effect,  styled  corruption^ — as  little  necessary 
is  it  that  the  matter  by  which  it  is  produced 
should,  in  any  determinate  shape,  be  present 
to  the  mind  on  which  the  effect  is  produced. 
Why  not  necessary  ?  Answer  —  Because,  to 
the  imaginative  fiiculty  of  a  mind  appropri- 
ately disposed,  it  will  naturally  present  itself 
in  the  most  attractive  shapes  and  colours  — 
the  shapes  being  those  of  the  most  valuable 
lucrative  situations,  or  other  benefits,  which 
the  patron  looked  to  has  it,  or  is  supposed  to 
have  it,  in  his  power  to  confer. 

36.  Hence  may  be  seen — that,  of  the  mat- 
ter  of  corruption,  when  in  an  indeterminate 
shape,  the  eflidency  is  naturally  not  only  not 
less,  but  much  greater,  than  when  confined  to 
any  determinate  shape. 

36.  And  now  ma^  it  be  seen  — why  snd  how 
it  is,  that  corruptionists  —  the  most  msJefi- 
cent  of  corruptionists,  active  and  passive  — 
how  it  is,  that  they  are  so  ready  to  mdce  law 
upon  lawagainst  bribery — leaving  corruption, 
in  its  compulsory  and  so  much  more  effident 
fonn,  unrepressed,  evil  in  so  efficient  a  manner 
and  degree  promoted.  Maldng  laws  against 
compulsion,  in  the  form  of  bribery,  they  com* 
bat  it  in  a  form  in  which,  it  being,  and  fi-e- 
quently  in  a  ruinous  degree,  costly  to  them- 
selves, they  are  not  unwilling  to  suppress  it : 
leaving  it  unrepressed  when  in  the  compul- 
sory form,  they  thus  give  establishment, to  it> 
in  a  form  in  which  it  not  only  is  so  much 
more  effident,  but  costs  them  nothing. 

37.  In  so  fiu>  as  they  are  reduced  to  have 
recourse  to  bribery,  the  law  is  against  them ; 
and,  in  this  case,  to  no  small  extent,  they 
are  under  the  necessity  of  laying  tiiemselves 
at  the  mercy  of  men  whose  morality  they  are 
thus  themselves  corrupting:  at  their  mercy, 
not  only  in  respect  of  the  fiilfilment  of  the 
illegal  bargain,  but  also  in  respect  of  forboir* 
ance  to  turn  a^nst  them,  and  join  in  pro- 
secuting them  tor  it.  On  the  other  hand,  in 
so  fiu*  as  the  form  they  give  to  the  operation 
is  the  compulsive  form, — they  have,  and  to  a 
great  extent,  the  law  —  not  simply  neuter, 
but  actually  on  their  side.  Thus  it  is,  for 
example,  to  the  whole  extent  of  the  relation 
of  hndiord  and  tenant :  the  landlord  turning 
out,  or,  by  the  hand  of  the  law,  in  various 
ways  tormenting  his  tenant,  in  the  event  of 
his  not  giving  his  vote  to  the  candidate,  how 
unfit  soever,  whom  it  pleases  the  landlord 
thus  to  force  upon  him.* 


•  1.  Wltoess  a  Duke  of  Newcattk;  who,  if 
report  says  true,*  turns  out  of  their  faabitotions 
or  other  poisessions,  no  fewer  than  seventy  beads 
of  fiunihes,  for  having  contributed  towards  the 

•Morning  ChrotdeUj  27th  September  1820. 
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38.  For  the  production  of  this  same  ma- 
leficent effect  styled  corruption,  as  little  ne- 
cessary is  it  that  the  individual,  to  whom 
application  of  the  matter  of  corruption  is 
made,  should  be  the  very  individual  at  whose 
hands  the  maleficent  conduct — the  breach  of 
public  trust — is  endeavoured  to  be  produced. 
It  may  be  any  other  individual,  with  whom 
the  breach  in  question  is  connected  by  any 
adequately  strong  tie — whether  of  self-re- 
garding^  or  of  social^  or  say  tgmpathetic,  in- 
terest. 

39.  Hence  it  may  be  seen  —  how  far  from 
being  sufficiently  grounded  is  the  notion,  ac- 
cording to  which,  by  being  secured  for  life  in 
the  possession  of  a  lucrative  office,  in  such  sort 
as  not  to  stand  exposed  to  any  danger  of  be- 
ing dislocated, — a  man  is  rendered  corruption- 
proof :  secured,  as  he  thus  is,  against  corrup- 
tion, in  so  fiir  as  effectible  by  application  made 
of  the  matter  of  evil  in  that  one  shape. 

40.  Corruption- proof? — Yes;. if,  to  that 
same  purpose,  he  does  not  stand  exposed  to 
the  being  corrupted  by  the  matter  of  evd  in 
any  other  shape. 

41.  Yes;  if,  to  the  purpose  in  question,  he 
does  not  stand  exposeo  to  the  being  corrupted 
by  the  matter  of  good  in  any  shape. 

42.  Yes ;  if  there  be  no  other  individual, 
with  whom  he  stands  connected  by  any  such 
tie  as  above  mentioned. 

43.  Here  accordingly  may  be  seen  the  im- 
posture so  often  endeavoured  to  be  practised, 
by  the  bo«8t  expressed  by  the  word  indepen- 
dence: the  condition  being  in  fitct  that  of 
irresponnbUitg :  that  is  to  say,  non-exposure 
to  suffering  in  this  or  that  shape,  or  in  any 
shape,  for  any  act  of  maleficence  committed 
by  the  individual  in  question,  in  the  situation 
in  question.* 


placing  in  the  assembly  of  the  repesentatives  of 
the  people,  persons  other  than  those  chosen  by 
himselr:  alleging,  in  justification,  his  right  by 
Inw  *'  to  do  as  he  pleases  with  his  own.** 

2.  Witness,  in  like  manner,  a  Marquis  of 
Exeter;  who,  if  like  report  says  true,*  ffives  in- 
formation to  tenants  of  nis,  wno  themselves  had 
even  voted  for  both  his  candidates,  that  **  unless 
they  discharge  their  tenants  who  did  not  so  vole, 
they  shall,  notwithstanding  their  own  votes,  be 
turned  oat  of  all  the  property  they  hold  under** 
the  fiunily  of  which  he  is  the  heaa :  to  widows^ 
moreover,  that  unless,  by  marriage  or  otherwise, 
they  procure  votes,  they  will  share  the  same  fate. 

«C  behold  here  a  chain  of  tyrannies:  not  con- 
tent with  being  himself  a  tyrant,  here  stands  a 
man,  fordng'others  (query,  in  what  numbers)  to 
be  partidpatorB  in  uke  guilt. 

*  Of  this  sort  is  the  independence  given  to 
English  judges;  who  are  thereby  renaered  so 
many,  as  it  were,  natural  enemies  to  justice,  and 
partners  in,  and  supporters  of,  thataristocraticsl 
tyranny,  which,  under  *'  matchless  comsti- 
TUTiov,*'  is  the  cause  of  all  the  political  evil 
under  which  Englishmen  are  suffenng. 

■  Morning  Chronicle,  8th  October  1830. 


44.  Imperfect  and  inadequate  would  be  the 
dissection  here  made  of  political  eormptioiu 
if  the  non-proximate  as  well  as  the  prozunate 
causes  of  the  disorder  were  not  brouglit  to 
view.  Of  the  non-proximate  there  may  be 
any  number  of  removes.  Non-proziiDate  of 
the  first  remove  may  be  seen  in  the  inetaiiee 
of  wars  and  distant  dependemdea.  Necessi- 
tated by  the  one  as  wdl  as  by  the  other  are 
lucrative  offices. 

45.  Wars  and  distant  dependeiiciea  bear  to 
each  other  both  relations, — that  of  cense  and 
that  of  effect.  Of  distant  dependencies,  the 
possession  on  the  one  part,  the  capidiiy  oe 
the  other  part,  beget  war :  war  haa  aoaaecimes 
on  the  one  part  distant  dependendea  tor  its 
fruit.t 

46.  Corruption  and  trasfe.  Between  the 
two  evils  thus  denominated,  relatimis  haw 
place,  which,  on  this  occasion,  it  may  be  of 
use  to  have  in  view. 

47.  Whatsoever  portion  of  the  matter  of 
good  is  received  or  looked  for  by  any  lune- 
tionary  of  government  as  such,  in  partienlar 
if  received  at  the  diarge  of  the  govermneat. 
is,  as  hath  been  seen,  capable  of  operstiiig  in 
the  way  of  corruption. 

48.  But  it  follows  not  that  it  ia  in  any  part 
of  its  employment  in  waste :  not  only  wfaait- 
soever  is  necessary  to  the  support  of  the  go- 
vernment, but  whatsoever  else  ia  capaUe  of 
being  employed  in  such  manner  as  to  be  pro- 
ductive of  a  balance  in  the  scale :  not  only 
is  not  employed  in  waste,  but  ought  to  be 
employed  in  the  manner  in  whidi,  by  the  sup- 
position, it  is  employed. 

49.  To  a  not  inconsiderable  extent,  cor- 
ruption may  have  place  without  waate.  For, 
if  by  marks  of  general  kindneas  on  the  part 
of  one  functionary — and  in  particular  a  func- 
tionary of  superior  order — without  money  or 
money's  worth  expended,  another  fimctiooarT 
be  inveigled  into  abroach  of  official  duty :  here 
is  corruption,  but  here  is  not  any  waste. 

50.  Natural  indeed,  but  (aa  hath  just  been 
seen)  narrow-sighted  and  erroneoua,  wooU 
be  any  such  maxim  as  —  Let  no  institutiQB, 
by  which  corruption  is  aqtabU  of  being  pro- 
duced, be  endured. 

51.  For,  in  the  first  place,  whatsoever  ex- 
penditure is  to  such  a  degree  necessary  that 
government  could  not  have  place  witibout  it — 
operates,  except  in  so  &r  as  effeetuaUy  cotxn- 
ter-operated,  in  the  way  of  corruption. 

52.  In  the  next  place,  at  the  command  of 
government,  a  means  there  is  by  which  the 


t  Bitter  is  the  fruit  to  the  inhabitants  of  the 
parent  territory,  whatsoever  it  may  be  to  the  in- 
habitanu  of  the  soil  into  which  popolation  b 
transpUmted.  But  when,  by  the  hand  of  cohb- 
dpation,  the  branch  by  which  a  layer  was  con- 
nected with  the  stock  is  cut,  the  layer  haring 
taken  root,  bitterness  ceases,  and  sooner  or  later 
all  that  remains  is  sweetness. 
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matter  of  comiptioD  may  be  divested  of.  its 
poisonous  qualities. 

53.  This  means  consists  of  the  power  of 
dislocation^  if  made  exercisable  on  all  public 
functionaries :  immediately,  or  by  the  inter- 
vention of  other  hands,  by  the  great  body  of 
the  people  in  quality  of  possessors  of  the  con- 
iUituiion  authority,  by  which  the  members  of 
the  legislature  are  deputed  and  located. 

54.  In  the  case  of  the  members  of  a  second 
chamlterf  as  such,  —  and  in  particular  in  the 
case  of  a  chamber  of  peers,  as  such,  —  every 
portion  of  the  matter  of  good  possessed  by 
them  as  such,  operates  in  the  way  of  waste, 
and  in  the  way  of  corruption,  both :  and  in 
the  way  of  corruption  immediately,  because 
not  capable  of  being  counteracted  by  that 
power  of  dislocation,  which,  with  reference  to 
all  other  functionaries,  is  capable,  as  above, 
of  being  possessed  and  exercised  by  a  first 
chamber. 

55.  Thus  much  as  to  counteractive  reme- 
dies. Now  as  to  preventive  remedies:  — 
against  corruption  —  whether  by  means  of 
evil,  or  by  means  of  good,  in  the  case  of  lo- 
cation by  election,  one  remedy  (need  it  be 
said  ?)  there  is,  and  but  one :  but  that  a  cer- 
tain one.  This  is,  seerety  of  suffrage :  which 
secresy  may  with  certainty  be  maintained  by 
the  mode  of  delivering  the  sufirage,  when  ef- 
fected in  the  way  of  ballot,  as  the  phrase  is : 
— may  be  maintained  —  and  accordingly  is  so 
maintained,, by  all  persons  who  are  really  de- 
sirous of  maintaining  it. 

56.  What,  then,  shall  we  say  of  him,  and  of 
the  guilt  of  him  who,  seeing  the  efficacy  of 
the  ballot,  in  the  prevention  of  this  corrup- 
tion —  of  this  oppression  —  of  this  tyranny — 
shall  use,  and  persist  in  using,  his  endeavours 
to  prevent  the  use  of  this  all-efficient  and 
sub-efficient  remedy  against  an  evil,  by  which 
any  form  of  government,  the  best  in  idl  other 
respects,  is  capable  of  being  transformed  into 
the  worst. 

57.  In  comparison  of  the  guilt  of  him  by 
whom  any  single  act  of  this  compulsive  cor- 
ruption is  produced,  —  the  guilt  of  him,  by 
whom  the  practice  of  it  throughout  the  whole 
field  of  election  is  advocated,  will  it  not  be 
as  the  number  of  men,  if  any,  who  by  means 
of  such  his  endeavour  shall  have  been  ren- 
dered compulsorily  corrupt,  will  be  to  num- 
ber one? 

§  VII.  Delusion — its  contribution  to  the  Male- 
ficence of  a  Second  Chamber. 

1.  Delusion  has  two  sorts  of  instruments: 
the  one  consists  of  that  portion  of  the  matter 
of  corruption,  which  is  composed  of  the  showy 
part  of  the  matter  of  good:  the  other  con- 
sists of  words. 

2.  Of  these  instruments  of  corruption  which 
are  composed  of  the  matter  of  good,  —  those 
which  are  instruments  of  dignity,  are  those, 


by  which,  in  a  conspicuous  manner,  indica- 
tion is  afforded — either  of  the  powers  of  the 
functionary  in  question,  or  of  the  matter  of 
wealth  attached  to  his  situation. 

3.  Of  those  attached  to  the  situation  of  mo- 
narch, examples  are  the  following:  —  i.  The 

Crown II.  The  Habiliments iiL  The 

Throne.  — IV.  The  Sceptre. —v.  The  Ar- 
morial Bearings. 

4.  Of  these  trappings,  to  make  out  a  cor- 
rect and  complete  list  would  be  a  work  of  no 
small  difficulty  and  very  small  use. 

5.  To  those  which  consist  of  words,  the 
same  observations  may  apply,  with  little 
variation:  they  must  be  picked  up — these 
words  —  wherever  they  are  to  be  found. 

6.  Dignity,  lustre,  splendour,  honour,  glory, 
and  ir^fluence:  these  present  themselves  in 
the  character  of  the  principal  ones. 

7.  Dignity  is  a  sort  of  ignus  fatuus,  that 
requires  lustre  and  splendour  for  the  support 
of  it.  Itself  it  is  a  necessary  support  to  the 
throne :  but  then,  this  same  self  requires  sup- 
ports ;  and  these  are  splendour  and  lustre,  or 
lustre  and  splendour:  one  or  both,  which  you 
please.  **  This  that  you  are  writing  (I  thmk 
I  hear  you,  my  children,  saying)  is  stark  non- 
sense." Tes:  so  it  is,  indeed:  but  nonsense 
cannot  be  appropriately  represented  without 
nonsense. 

8.  Think  how  many  hundreds — thousands 
— myriads  —  are  every  year,  in  England-^ 
not  to  speak  of  other  countries  —  consigned 
to  a  lingering  death :  all  of  them  by  taxes 
imposed,  and  means  of  sustenance  thereby 
snatched  away  —  all  for  the  support  of  the 
lustre  and  splendour  of  the  throne,  the  crown, 
and  its  dignity. 

9.  The  splendour  and  lustre  that  have  ^as- 
lights  for  their  efficient  cause  and  support, 
and  are  employed  in  keeping  accidents  and 
offences  excluded  from  streets —  these  are  of 
real  use:  but  with  those  the  metaphorical 
splendour  and  lustre,  which  give  support  to 
the  crown  and  dignity,  form  a  perfect  con- 
trast :  whatsoever  effect  they  pve  birth  to, 
when  viewed  in  the  point  of  view  in  which 
they  are  ordinarily  viewed,  is,  instead  of  being 
of  use,  purely  mischievous, 

10.  But  these  things,  do  they  not  give  sup- 
port to  government?  and  if  government  is  an 
evil,  is  it  not  a  necessary  one? —  Give  sup- 
port to  government!  Oh  yes:  that  they  do: 
and  there's  the  mischief  of  them.  What  we 
want  is — ^that  a  good  government  should  have 
support :  and  that  a  bad  government  should 
not  have  support  —  should  fall  to  pieces  for 
want  of  support.  But  what  these  things  do 
is — giving  support  to  all  governments  —  to 
the  worst  as  much  as  the  best. 

11.  Apply  this  to  the  present  case  —  to 
the  chamber  of  peers :  let  the  members  of  it 
conduct  themselves  in  it  ever  so  ill  —  op- 
pose all  measures  beneficial  to  us  all,  as  8tre« 
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the  word  with  a  certain  degree  of  i 

and  that,  while  yoa  are  pronouncing  it,  year 

dieeks  mast  exhibit  a  certain  degree  oftii- 

htmeMcaice,  and  your  eyes  a  eertaia  degree  «f 

^erceaetf. 

17.  A  juatificBtion  made  for  war  oat  of  ha- 
noor,  is  ckei^per  with  i»  (yoa  see)  than  witk 
yoa.  With  m,  fnv  letters  are  (yoa  aee) 
sufficient :  you  cannot  have  one  for  leas  thaa 
six :  witness  k,  o,  n,  e,  v,  r. 

18.  But,  to  peen  and  peerages^ 
^    '   \  these  word 
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nuously  and  perseveringly  as  the^  will,  — 
the  same  support  will  these  extrinsic  decora- 
tions afford  to  it. 

12.  Viewed  in  their  true  point  of  view — 
vnderstood  in  their  Uteralmxne — these  same 
words  hutre  and  spUndowr  may  be  not  al- 
together useless: — they  are  not  altogether 
uninstructive.  Of  hutre  and  mhndour  taken 
in  this  sense,  what  is  the  eroct?  to  dazzle 
the  eyes  of  beholders :  to  cause  them  to  see 
the  objects  in  question  confusedly  and  falsely : 
in  a  word,  to  put  these  same  beholders  into, 
and  keep  them  in,  a  state  of  delusion, 

13.  Ancient  history  tells  of  an  "  ancient 
sage  philosopher,"  who  took  it  into  his  head 
that  he  should,  somehow  or  other,  be  the 
better  off  for  being  stark  blind :  and  accord- 
ingly contrived  to  make  himself  so,  by  means 
of  Ihe  splendojtr  and  lustre  of  a  brass  basin. 
Of  this  philosopher  the  philosophy  will,  with- 
out much  difficulty,  be  prouounced  **  false 
philosophy ;"  and  surely  with  as  little  diffi- 
culty may  that  philosophy  be  pronouncedya/lstf, 
which  prescribes  the  consigning  human  crea- 
tures by  thousands  to  lingering  death  for  the 
support  of  the  lustre  and  splendour  and  dig- 
nity of  coronets,  not  to  speak  of  crowns. 

14.  So  much  for  dignity,  lustre,  and  splen- 
dour; or  lustre,  splendour,  and  dignity.  Now 
for  honour  and  glory. 

As,  on  their  part,  dignity,  lustre,  and  splen- 
dour, are,  in  our  proverbial  language,  **  birds 
of  a  feather,"  and  as  such,  "  flock  together," 
*— so  on  their  part  are  honour  and  glory. 
These  derive  from  their  relation  to  war  the 
chief  part  of  their  relative  use :  in  them  may 
be  seen  at  once  a  seed  and  a  firuit  of  it. 

15.  In  honour,  we  in  England  possess  four 
letters  which,  of  themselves,  wiU  at  any  time 
id9brd  a  sufficient  ground  and  justification  for 
war :  for  war,  with  anybody  or  everybody. 
Such,  at  any  rate,  was  the  aphorism — pro- 
nounced once  at  least  upon  a  time — ofltener 
for  aught  I  know — in  our  honourable  House, 
by  the  then  leader,  and  the  now  idol,  of  our 
Whigs.  Of  the  state  of  things  called  war 
— which,  being  interpreted,  is  homicide,  de- 
predation, and  destruction  —  human  suffering 
produced  in  all  manner  of  shapes  upon  the 
largest  scale — of  this  so  illustriously  ser- 
viceable state  of  things,  the  efficient  causes 
might,  all  but  one,  according  to  his  princi- 
ples, be  suffered  to  remain  without  effects : 
not  so,  any  the  slightest  wound  received  by 
honour. 

16.  Of  this  rhetoric,  what  is  the  correspon- 
dent logic  f  Answer  —  That  whenever,  and 
to  whatever  end  of  your  own,  and  against 
whatsoever  nation,  you  take  afimcytomake 
war, — if,  being  a  statesman,  you  condescend 
to  plead  a  judication  for  it,  you  stand  up, 
give  the  appropriate  sound  to  the  four  letters 
A,  o,  n,  and  r,  and  your  justification  is  made : 
always  understood,  that  you  must  pronounce 


way  is  it  (say  you)  that  1 
and ^loi;^ have  application?  I  answer — intUs 
way: — Gods  have  their  attributes  :  kim^  and 
peers  theirs.  Kngs  are  "  Gods  wiA  to" — 
their  representatives  and  images  apon  earth. 
Peers  are  creatures  of  the  crown  —  of  the 
crowns ofkings.  Of  <Aetr attributes Ileave it 
to  some  future  Blackstone  to  give  a  com^iele 
and  correct  list :  all  that,  at  thia  moment,  I 
know  about  them  is,  that  this  of  homour,  or 
say  honourahieness,  is  one  of  them. 

19.  With  us,  the  Chamber,  or,  as  we  say. 
House,  in  which  our  self-constituted  and  seif- 
styled  representatives  of  the  people  are  aeated, 
is  styled  Honourable:  the  House,  that  is  to 
say,  in  plain  language,  the  populatum  of  it 
taken  in  the  aggregate.  This  House  is  simply 
Honourable,  while  that  of  the  Lords  is  in  like 
manner  styled  Right  Honourable  and  Most 
Honourable :  —  one  or  both —  I  cant  at  this 
moment  teU  which. 

20.  Within  this  same  Bight  Honourable  or 
Most  Honourable  House,  are  degrees  of  ho- 
nour, rising  one  above  another,  in  a  aeale ; 
namely,  —  i.  Baron  and  Baronies;  tl  Vis- 
counts and  Viscounties ;  m.  Earls  and  Earl- 
doms: these  simply  ^^Noble;"*  iv.  Marquesses 
and  Marquisates ;  v.  Dukes  and  Dukedoms : 
these  •«  Most  Noble."    All  these  Peera. 

21 .  But,  added  to  these  is  a  purificatiTe  and 
omservati  ve  mixture  of  another  sort  of  Lords : 
—  Lords,  who  are  not  Peers,  bat  something 
better  and  still  more  respectable  than  Peers; 
namely, —  L  Bishops,  Right  Reverend:  n. 
Archbishops,  Most  Iteverend.  These,  to  &- 
tinguish  them  fitm  the  sort  of  Lords  who  are 
Peers,  are  styled  Lords  Spiritual:  to  wit,  in 
consideration  of  the  iptrit  they  are  fuQ  o£ 
Spirit  meant  originally  gas  :  a  kind  of  tiling, 
one  species  of  which  is  that  which  streeta  are 
lighted  with :  in  their  instance,  it  mevts  a 
sacred  sort.  Sacred  means  the  same  aa  kafy  .* 
so  now  you  understand  what  they  are.  In 
contradistinction  to  them,  the  Loids  wlio  are 
Peers,  and  have  for  their  eontradistiiiGtion 
attributive  the  word  TEMPoaAL,  eannot  Vat, 
in  conformity  to  the  established  aomcncia. 
ture,  be  acknowledged  to  be  profime :  aocnei 
and  hohf  are  synonymous  to  spiritual — pro- 
fane to  temporal :  sacred  and  profane  are  to 
each  other  as  black  and  white :  hofy  men  are. 
somehow  or  other,  if  you  will  believe  tfaenu 
"  ta  God;"  and,  being  so  in  God^  they  con- 
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trive,  somehow  or  other,  to  be  Fathers; 
which  is  more  than  your  BUhops  can  do  —  in 
a  carnal  sense  at  least — or  your  Archbishops 
either. 

22.  "  All  this,"  I  hear  you  saying,  *<  may 
be  very  true ;  but  what  has  it  to  do  with 
second  ckambera  f  **  My  children,  it  has  ihu 
to  do :  wherever  there  is  either  honour  or 
dignity,  there  must  be  a  support  to  it.  Every- 
body says  as  much ;  nobcHiy  denies  it.  And 
this  support  must  be  made  of  money.  And, 
for  the  extraction  of  the  material,  from  the 
pockets  of  those  by  whose  labour  that  which 
is  given  in  exchange  for  it  is  produced,  there 
must  be  a  pretence ;  and  the  pretence  is  made 
by  the  manufacture  of  qfftdal  situations:  to 
which  situations  is  attached  money  and  mo- 
ney's worth,  flowing  in  through  the  medium 
of  salaries,  fees,  and  perquisites ;  and  to  the 
situations  are  annexed  pensions  of  retreat. 

23.  So,  likewise,  pensions,  or  donations,  or 
both,  for  widows  and  children.  For,  as  each 
peer  has  his  dignity  to  support,  so  has  his  wi- 
dow hers :  so  have  his  children  theirs :  every 
one  of  these  same  children,  his  or  hers :  of  hu 
male  children,  the  eldest  has  more  dignity 
than  any  of  the  others  have :  the  others  have 
every  one  of  them  the  same.  And,  in  each 
case,  what  would  become  of  all  this  dignity, 
if  it  was  not  for  the  support  given  to  it  by  the 
money  ?  It  would,  of  course,  drop  down.  And 
were  it  to  drop  down,  what  would  become  of 

government? But  the  catastrophe  is 

too  terrible  to  bear  thinking  of. 

24.  True  it  is — that,  in  the  Anglo-Ameri- 
can United  States,  no  such  extravasated  re- 
muneration has  place.  Yet  there,  a  something 
called  government  is  to  be  seen,  if  you  look 
close  to  it.  And,  somehow  or  other,  it  stands 
upon  its  legs,  though  it  has  no  such  supports 
to  it.  But,  that  government,  being  a  demo- 
cratical  one,  is  not  (so  our  monarchists  are 
always  ready  to  assure  us)  worth  looking  at. 

25.  And  forget  not, — that  thu  jargon 
about  the  necessity  of  honour  and  dignity, 
and  lustre,  and  splendour,  for  the  support  of 
government, — and  of  money,  extracted  by 
depredation,  for  the  support  of  honour  and 
dignity,  and  lustre,  and  splendour,  —  is  no 
joke.  It  is  uttered  in  most  perfect  gravity 
and  seriousness,  with  exemplary  solenmity, 
in  messages  from  the  king,  and  in  speeches 
in  both  Houses.  Uttered  as  and  for,  a  com- 
petent government  justification,  oi  taxation  to 
any  amount.  And,  to  the  quantity  of  money 
for  which  there  may,  on  this  score,  be  an 
undeniable  demand,  no  litnit  is  ever  professed 
to  be  set :  to  the  quantity  provided  for  the 
defence  of  the  country,  always :  to  the  quan- 
tity provided  for  the  support  of  the  otherwise 
helpless  and  doomed  to  death,  always  is  a  de- 
terminate limit  applied :  for,  in  both  these 
cases,  is  reference  made  to  need  in  a  specific 
quantity,  to  which  application  of  the  supply 


is  to  be  made :  for  such  a  number  of  mouths, 
such  a  number  of  pounds  of  money — and  so 
forth:  to  the  quantity  provided  for  these 
supports,  always  a  limit  set:  to  the  quantity 
provided  for  the  support  of  dignity,  never :  — 
never  —  no  never  can  there  be  enough  of  it. 

26.  And  now,  my  children  1  now  (I  hope) 
you  are  satisfied :  satisfied,  I  mean,  with  me, 
your  metaphorical  father :  for,  if  you  are  sa* 
tisfied  with  the  state  of  things  thus  faithfully 
represented, — if  you  (I  say)  are  satisfied 
v/ith  it,  it  is  more  than  I  can  be  with  you. 
But  I  will  not  think  thus  meanly  of  you. 

27.  Nor  is  this  all.  The  dignity,  with  its 
et  cateras,  thus  placed  upon  its  support, — it 
is  in  the  situation  in  question,  with  relation 
to  the  services  attached  to  it  in  the  character 
of  duties,  received  as  a  substitute  for,  under 
the  name  of  a  surely  presumptive  ^cient 
cause  of,  appropriate  aptitude :  —  yes,  of  ap- 
propriate  apidtude,  in  idl  its  several  branches, 
moral,  intellectual,  and  active:  branches,  three 
or  four,  as  you  please  ;  appropriate  intellec- 
tual aptitude  requiring,  on  some  occasions, 
to  be  considered  as  combining  appropriate 
knowledge  and  appropriate  jtMJjfnen/. 

28.  How,  then,  stands  the  truth  of  the 
case  ?  Is  it  —  that,  the  more  there  is  of  this 
dianity,  with  its  et  cateras,  the  more  there  is 
of  this  same  perfect  aptitude  ?  Oh  no :  but, 
contrariwise,  the  less.  For,  as  to  appropriate 
moral  aptitude,  this  is  the  fruit  of  self-denial, 
itself  an  irksome  sort  of  operation :  as  to 
appropriate  intellectual  aptitude,  and  active 
aptitude : — these  are  the  fruits  of  hard  labour 
—  another  irksome  sort  of  operation :  and 
the  quantity  of  them  is  naturally  in  propor- 
tion to  the  quantity  of  need ;  and,  the  less 
the  need  a  man  has  of  any  irksome  sort  of 
operation,  the  less  does  he  employ  of  it. 

29.  Of  this  same  dignity,  the  use  is,  the 
procuring  for  the  possessor  of  it,  respect,  de- 
ference, compliance  with  such  demands  as  it 
pleases  him  to  make, — compliance  with  his 
wish  and  desire,  in  so  &r  as  it  is  known,  or 
can  be  guessed  at :  and,  of  all  these  good 
things,  by  means  of  which  are  produceable 
and  produced  all  other  sorts  of  good  things — 
the  more  a  man  can  have,  without  either 
of  the  above-mentioned  irksome  operations, 
without  vriiich  appropriate  aptitude  is  not  to 
be  had, — the  less  of  it  will  he  have  need  of; 
and  accordingly,  the  less  of  it  will  he  give 
himself. 

30.  Accordingly,  if  you  would  see  that  re- 
lative inaptitude  which  is  correspondent  and 
opposite  to  official  appropriate  aptitude,  —  if 
you  want  to  see  that  same  relative  inaptitude, 
— or  in  one  word,  depravity,  in  its  several 
gradations,  look  to  the  top  of  the  scale :  there 
you  may  see  kings.  Exactly  as  their  power 
and  dignity,  is  their  depravity :  so,  mathema- 
tically sp^iking,  less  and  less,  as  they  have 
less  and  less  of  those  same  attributes. 
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31 .  To  come  down  to  Peers.  So  it  will 
be  with  Peers.  True  it  is — your  Peers,  if 
you  continue  to  have  any,  will  not  be  so  bad 
as  ours;  for  they  will  not  have  so  much  — 
they  will  not  have  near  so  much — power, 
along  with  their  honour  and  dignity.  They 
wiU  not  have  the  nomination  of  the  self-con- 
stituted and  self-styled  representatives  of  the 
people :  they  will  not  be  in  the  habit  of  having 
distant  dependencies  obtained  and  retained, 
for  the  sake  of  official  situations  established 
in  them,  for  the  purpose,  and  with  the  effect, 
of  being  filled  by  peers,  or  elder  or  younger 
sons  of  peers,  for  the  profit  of  depredation, 
and  pleasure  of  oppression,  to  be  exercised  by 
those  same  living  receptacles  of  honour  and 
dignity.  The  consequences  of  any  such  bur- 
then would,  in  your  part  of  the  world,  be, 
for  some  time,  too  bad  for  endurance ;  and 
therefore  it  would  not,  till  after  a  considerable 
length  of  time,  be  endeavoured  to  be  fastened 
on  you.  But,  when  all  this  is  taken  off,  there 
is  surely  enough  leflb,  to  prevent  you  from 
consenting  to  be  loaded  with  any  such  incum- 
brance as  it  would  toad  you  with. 

32.  To  come  home  to  your  Chamber  of 
Peers.  —  Part  and  parcel  of  the  matter  of 
corruption  would  be,  every  atom  of  honour, 
every  atom  of  dignity, — ^meaning  always,  &o- 
titious  honour  and  factitious  dignity,  manu- 
fieu^tured  as  above, — every  spark  of  lustre, 
and  every  spark  of  splendour,  possessed  by 
the  chamber  of  peers,  or  by  any  member  of 
it,  as  such.  Let  it  be  adled  influence  —  in- 
fluence simply,  or  legitimate  influence — would 
it — nowj  at  any  rate,  —  be  the  less  clearly 
seen  to  be  the  corruption  that  it  is  ?  Would 
not  the  speaking  of  it,  as  necessary,  or  even 
contributory,  to  the  support  of  good  govern- 
ment, be,  by  all  lovers  of  good  government, 
regarded  as  an  endeavour  to  produce  illusion? 
—  maieficent  illusion  ?  These  questions  will 
assuredly  be  seen  to  furnish  their  own  answer. 

33.  Well  then :  could  the  present,  or  any 
other  chamber  of  peers,  have  place  among 
you,  without  fictitious  honour  and  dignity  ? 
could  it,  vnthout  fiictitious  honour  and  dig- 
nity, manufiKtured  out  of  the  sort  of  mate- 
rials just  mentioned  ?  By  any  man,  by  whom 
it  were  proposed  to  be  established,  would  it 
be  proposed,  or  wished  to  be  established  and 
preserved,  dear  of  aU  such  fectitious  appen- 
dages? 

And  here  you  have  the  last  of  these  strings 
of  questions,  which  furnish  their  own  an- 
swers. 

34.  Read,  in  this  view,  the  works  of  intel- 
ligent travellers  published  of  late  years :  writ- 
ten without  view  to  the  present  question. 
Read,  in  particular,  the  account  given  by 
Dobell  of  that  vast  sample  of  the  human  spe- 
cies— the  population  of  China.  Inquire  of 
all  intelligent  men,  who  have  had  occasion 
to  be  acquainted  with  the  different  orders  of 


men  in  Greece :  always  you  will  find  at  the 
top,  depravity;  at  the  bottom,  ezcselleoee: 
and  how  cheering  (is  it  not?)  the  tlumght, 
that  it  is  in  the  few  that  depravity  has  her 
seat ;  in  the  many — the  vast  naany — ezod- 
lence. 

35.  SomuchforHoNouft,  Dignity,  Glokt, 
and  their  et  catercu.  Now  for  ii^btemce.  /s- 
fluence  is  corruption  under  another  name. 

36.  Of  the  terms  {fyslogistic,  eMloffietic,  and 
neutral,  the  import  has  received  explanadm. 
and  the  use  iniUcation,  elsewhere.*  Ccmp' 
tion  is  dyslogistic,  it  gives  expression  to  a 
sentiment  of  disapprobation^  as  beiuig  attri- 
buted to  the  idea  of  the  operation^  or  the 
effect,  designated  by  it.  By  the  term  injhunce, 
expression  is  given  to  the  idea,  without  oaD- 
ing  up,  in  conjunction  with  it,  the  sentimeui: 
that  sentiment,  which,  in  so  far  as  unbibed 
by  the  hearer  or  reader,  would  (it  is  appre- 
bended)  dispose  him  to  endearour  to  nuke 
alterations  in  the  state  of  things  under  eos- 
sideration. 

37.  Now,  as  to  the  employment  given  in 
the  present  case,  to  the  word  in/iuemee,  ia 
preference  to,  and,  if  possible,  to  the  ezdo- 
sion  of,  the  word  corruption.  For  the  par- 
pose  of  giving  to  the  state  of  things,  and  to 
the  institutions,  on  the  continuance  of  whidi, 
his  happiness  is,  in  so  great  a  degree,  depen* 
dent,  or  is  supposed  by  him  so  to  be  — a  man 
will,  of  course,  on  all  occasions  that  seem 
&vourable,  be  doing  whatsoever  to  him  pre- 
sents itself  as  contributing  to  that  same  pur- 
pose. Amongst  other  expedients,  by  giving 
expression  to  that  sentiment  of  pleasure  and 
approbation,  with  which  the  idea  of  it  is  ac> 
companied  in  his  own  mind,  and  which  it  will 
be  a  gratification  to  him  to  communicate  to 
other  minds.  But  if,  in  speaking  of  the  states 
of  things  and  institutions  in  question,  for  the 
purpose  of  thus  praising  them,  the  word  made 
use  of  by  him  on  this  occasion  were  the  word 
corruption,  it  would  not  answer  —  it  would 
thwart  its  purpose.  The  proposition,  of  which 
it  makes  part,  would  be  a  self-contradictory 
one :  while  endeavouring  to  defend  the  insti- 
tutions in  question,  he  would  tiiua  be  paasii^ 
condemnation  on  them. 

38.  Take  for  an  example  this  aphorism  — 
**  The  influence  exercised  by  the  crown  is 
part  and  parcel  of  the  constitution  of  the 
country."  The  influence  of  the  crown,  with- 
out limitation  or  exception,  as  to  the  persons 
on  whom  exercised  — ^whether  Lords —  Com- 
mons—  or,  of  the  body  of  the  people  such 
individuals  as  are  electors  of  the  members  of 
the  House  of  Commons.  Over  and  o  ver  again, 
and  without  reserve,  has  this  been  heard,  aad 
without  contradiction  heard,  in  the  House  of 
Lords,  and  in  the  House  of  Commons  ;  wsd 


•  See  the  Table  of  the  Springs  ofAetsom^  and 
the  Book  qfFaUanes. 
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to  this  word,  influence^  with  w  fittle  reserve, 
'  has  been  prefixed  the  word  legitimate.  To 
the  word  influence,  sabstitute  now  the  word 
comeption^  The  legitimate  corruption, — 
and  say,  employed  by  the  crown —  In  either 
of  those  high  places,  has  any  such  proposition, 
with  this  obnoxious  word  thus  embodied  in 
it,  been  ever  heard?  Assuredly  not.  To  the 
tower  !  would  be  the  cry,  should  any  such  he* 
resy  ever  (which  it  is  morally  impossible  it 
should)  find  utterance. 

39.  Alas  I  I  have  been  forgetting  all  the 
while  a  sort  of  dignity,  whidi  (it  will  be  said) 
cannot  be  truly  styled  yacfift'oKs;  forasmuch 
as,  with  indisputable  truth,  it  may  be  styled 
natural  dignity.  This  sort  is  —  the  genealo^ 
ffieai  sort :  —  the  sort  composed  of  the  genus 
etproavoSy  et  qua  nonfedmue  ipri :  composed 
of  our  relation  to  persons  whom  we  did  not 
make  —  of  persons  who  made  us.  Well :  — 
now  that  I  have  remembered  it,  all  that  I 
need  say  of  it  is — that  whatever  has  been 
said  of  the  factitious,  such  may,  with  equal 
truth,  be  said  of  this  natural  sort :  and  that, 
natural  as  it  has  become,  let  it  have  ever  so 
long  been  so,  it  was,  in  the  origin  of  it,  fac' 
titious, 

§  VIII.  Consequences  of  Supreme  Judicial 
Authority  in  the  same  hands  with  the  Xe- 
gislative, 

1.  The  existence  of  a  second  chamber  still 
supposed,  shall  its  legislative  authority  re- 
ceive into  combination  vdth  it,  in  the  same 
hands,  any  judicial  authority? — judicial  au- 
thority in  any  shape ?  No,  say  I,  of  course: 
whatsoever  be  the  duration  of  the  authority, 
whether  lifeholding  and  hereditary,  or  simply 
lifeholding:  or,  as  in  the  case  of  the  Senate 
of  the  Anglo-American  Congress,  for  a  deter- 
minate length  of  years. 

2.  Well:  butthejudidary  authority,  which 
18  at  present  possessed  and  exercised  by  the 
House  of  Peers  —  if  not  lodged  in  a  second 
c:hamber  of  the  legislature,  what  (say  you) 
would  you  do  without  it?  and,  if  you  cannot 
do  without  it,  where  would  you  place  it  ? 

To  these  questions  answers  shall  not  be 
wanting.  But  first  must  come  a  brief  expla- 
nation, on  the  subject  of  the  judicial  autho- 
rity, taken  in  the  aggregate. 

3.  Of  a  judicial  authority,  what  is  the  use 
and  need  ?  Answer — To  give  execution  and 
effect  to  the  will,  real  or  imagined,  of  the 
legislature :  real,  in  the  case  of  really  existing 
law ;  imagined,  in  the  case  of  the  fiction  called 
unwritten  law, 

4.  And  (say  you)  in  the  case  of  real  law, 
why  cannot  the  possessor  or  possessors  of  the 
legislative  authority  give  ret^ctively  execu- 
tion and  effect  to  their  own  will  ?  Answer  — 
For  want  of  time :  the  addition  of  the  auan- 
tity  of  time  necessary  for  such  an  additional 
eventual  operation  not  being  compatible  wiUi 


the  nature  of  things :  except  in  here  and  there 
an  extraordinary  individuid  instance  of  a  sort 
of  case,  of  which  presently. 

5.  Suppose  no  such  subsidiary  authority  as 
the  judicial  in  exutence,  the  oidy  course  lefk 
to  the  l^iislature  would  be  the  confining  it- 
self to  the  issuing  of  individual  commands, 
applying  to  subject-matters  of  all  sorts  — 
to  persons,  things,  and  occurrences — indivi- 
dually considered:  acting  thus  with  a  degree 
of  minuteness,  exceeding  even  that  which  has 
place  in  miliary,  or  even  in  domestic  life. 
But,  even  where  the  supreme  legislative  au- 
thority is  in  a  single  pair  of  hands,  this  (you 
see)  is  not  possible :  much  less  where  it  stands 
divided  among  a  multitude  of  hands. 

6.  The  consequence  is — the  necessitv  of 
its  applying  itself  to  subject-matters  of  aD 
sorts  in  groups ;  and  of  having  at  its  com- 
mand anoMer  authority,  the  function  of  which 
shall  consist  in  making,  in  case  of  contesta- 
tion, application  of  the  so-declared  wiU  of  the 
legislator  to  the  individual  subject-matter, 
of  which  these  groups  are  respectively  com- 
posed. 

7.  Thus,  in  cases  in  which  contestation 
has  place,  or  is  expected  to  have  place.  In 
cases  where  no  contestation  is  expected,  — 
as  in  the  several  departments,  of  which  the 
several  ministers  or  ministerial  bodies,  termed 
in  England  hoards,  are  respectively  at  the 
head,  —  the  power  exercised  by  these  im- 
mediate subordinates  of  the  supreme  legis- 
lative authority,  is  styled  administrative:  in 
the  cases  in  wtuch,  as  above,  contestation  has 
already  place,  or  is  expected  to  take  place, 
it  is  styled  judicial, 

8.  In  this  latter  case,  in  each  individual 
instance,  two  sorts  of  questions  are  liable  to 
have  pUce, — namely,  1.  That  which  is  called 
the  question  of  law;  that  is  to  say — the 
question  whether  the  import  ascribed  to  the 
terms  of  the  portions  of  law  appealed  to  by 
him,  by  whom  application  is  made  to  the 
judge,  for  the  sort  of  service  rendered  by  him, 
by  exercise  given  to  his  appropriate  power, 
—  be  that  which  ought  to  be  considered  as 
expressive  of  the  wUl  entertained  by  the  le- 
gislature on  that  behalf.  2.  That  which  is 
called  the  question  of  ^/ — that  is  to  say,  the 
question  whether  the  mdi  vidua!  state  of  Uiings 
alleged  by  him  as  constitutive  of  his  title  to 
that  same  service,  really,  on  the  occasion  in 
question,  at  the  time  and  place  in  question, 
had  exutence.* 


*  Ministers  of  sub-departments  proposed  in  the 
GonstitutioDalCode,  these:—!.  Election  Minis- 
ter. 2.  Les^Iation  Minister.  3.  Army  Minister. 
4.  Navy  Minister.  A.  Preventive  Service  Minis- 
ter. 6.  Interior  Communication  Minister.  7.  In« 
digent  Relief  Minister,  a  Education  Minister, 
a  Domain  Minister.  10.  Health  Minister.  11. 
Forei^  Relation  Minister.  la  Trade  Minister, 
la  Finance  Minister. 
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§  IX.  Duratum  of  iu  Authority — a  further 
Ohjectitm  to  a  Second  Chamber, 

1.  After  the  objections  from  the  beibre- 
mentiooed  souroet,  any  additional  obfieetion 
from  this  one  will  (I  should  hope,)  to  moMt 
eyes,  present  itself  as  superfluous: — super- 
fluous,  the  consideration  — what  duration  had 
best  be  given  to  an  authority  whidi  ought  not 
to  exist  at  aUL  Upon  the  whole,  however,  on 
this  and  other  accounts  together,  a  few  short 
hints  may,  perhaps,  be  not  altogether  without 
their  use.  And  if,  in  this  case,  of  any  use, 
they  would  be  of  still  more  use,  as  applied 
to  the  Senate,  in  the  Congress  of  the  Anglo- 
American  United  States. 

2.  In  the  case  of  the  United  States  second 
chamber,  the  duration  of  authority  (term  of 
eermce  is  the  phrase  there)  is  sU  years  — 
^ee  times  the  duration  df  it  in  the  first 
chamber.  In  your  case,  no  duration  do  I 
find  proposed,  of  any  other  length  than  that 
of  each  incumbent's  life. 

3.  Evils  in  this  case  behold  the  following: 
I.  How  unapt  soever,  in  any  or  all  respects, 

a  man  may  prove,  —  he  cannot  be  got  rid  of. 

IL  His  continuance  in  authority  being  thus 
assured,  proportionably  increased  is  the  quan- 
tity of  the  purchase-money  which  it  may  be 
deemed  by  the  Corruptor-Genaral  worth  his 
while  to  give  for  him. 

m.  For  the  purpose  of  receiving  the  thus 
maximiwd  quantity  of  the  matter  of  corrup. 
tion,  a  man  of  commanding  talents  may  make 
display  of  them  on  the  popular  side,  in  the 
original  view  of  being  bought;  and,  imme- 
diately on  being  located  turn  to  the  left  about, 
and  station  himself  on  the  corruption  side, 
there  to  be  kept,  by  the  force  of  a  benefit,  in 
any  shape,  resumable  at  pleasure. 

IV.  The  increase,  which  the  love  and  poa* 
session  of  power  give  to  the  strength  of  the 
disposition  to  maleficence,  haa  been  already 
noticed.  Maximized  will  thus  be  the  taciu 
noh'oM,  in  coiyunction  with  the  powtr^  to 
apply  the  authority  to  aU  manner  of  bad 
purposes. 

So  much  for  aiero/  aptitude. 

4.  U^  by  the  advocates  fat  duration  of  au- 
thority in  a  second  chamber  longer  than  what 
has  pbue  in  the  first  diamber,  any  endeavour 
is  employed  to  induce  a  reaaoa  for  it,  cipe. 
lieaet  is  a  WQrdp..-.(«i^  ^ed^psrJsMs  a  phraae 
—employed  in  giviif  expression  to  it. 

5.  But,  against  this  reason,  up  rise  the  aa> 
swers  fdUowiog : .» 

I.  If^  upon  the  whole,  the  thus  m^*^mi«i^ 
duration  of  authoritv  is  preponderantly  bene- 
ficial, nAy  not  give  it  to  the>irif  cAoai&cr,  as 
weUastothescoMuff  Tour  deebied  opiaioii 
finds  itself  contradicted  by  your  practice. 

6. «- IL  Whatsoever  be  the  net  benefit  from 
this  source,  it  would  be  greater,  if  applied  to 
the  service  of  the/rsf  chamber,  than  if  applied 


to  that  of  the  ssoottcf.*  greater — ini 
to  the  superiority  of  the  quantity  of  the  cC> 
fective  power  possessed  by  the  firai 
her,  in  oompariscMi  with  that  of  the  t 
7. — m.  In  the  case  of  eadi  in 
member — i£;byhim^and,tliroqg|iliiBi,bv 
the  public — service,  net  benefit  is  aay  slaps 
has  been  derived  from  this  source — ia  tbii 
event,  supposing  the  duratioa  the  abort  «ac 
given  to  it  in  the  case  of  the  first  cbamber* 
the  electors  will,  at  eadi  fresh  electioo,  have 
it  at  their  option  to  give  cootiniiaBee  to  the 
trust,  or  put  an  end  to  it :  thus  will  tliey  haie 
it  in  their  power  to  give,  to  theae  aoppuaed 
beneficent  qualifications,  whataoe ver  quantity 
appears  to  them  to  be  of  $ood  use:  whciess, 
in  the  case  of  the  long  duratioo,  tliia  same 
duration  will  this  same  experiemee  baTe,  hov 
bad  soever  be  the  use  made  of  it. 

8.  —  IV.  If  the  duration  be  ker^ditarf  we 
well  as  for  life,  as  in  the  case  of  a  chamber 
of  peers,  — the  persons  to  whom  the  expe- 
rience is  given,  in  this  case,  will  be  thtmt,  is 
whose  instance  the  nature  of  tfaeir  airusiMw 
is  such,  as  to  leave  to  them,  as  hath  already 
been  observed,  the  least  quantity  poaaible  of 
inducement  to  acquire  the  appropriate  expe- 
rience in  question,  or  to  make  a  good  use  of 
it,  if  acquired ;  they  having,  witlrout  labour, 
such  a  mass  of  power  as  well  as  of  the  mmtter 
of  prosperity  in  other  shapes,  as  by  persons 
not  in  that  situation  is  not  attainable,  hot  by 
and  in  proportion  to  the  quantity  of  labour 
actually  batowed. 

9.  —  V.  How  to  comUne  the  ndoBmum  of 
expense  with  the  minimum  of  the  power  of 
abusing  it —is  a  problem,  which  picaeiiis  a 
demand  for  solution  in  the  case  of  a  single 
chamber,  as  well  as  on  any  greater  Bamber 
of  chambers.  For  this  proUem  I  have  fimd 
what  appears  to  me  a  solution,  and  it  is  al- 
ready under  the  public  eye.*  The  arrange- 
ment proposed  by  it  is  audi  as  presK  us  the 


of  a  measure  fi*om  being  so  frequently 
broken  as  it  is  in  England  under  f  ~ 


practice :  and  will  otherwise  be  ia  Fkaaee, 
in  so  fitf  as  the  uutiotioe,  recently  given  to 
members  of  the  chamber  as  well  aa  to  the 
king,  is  put  to  use. 

So  much  for  appropriate  moral 
appropriate  intetteetiial  aptitude,  ai 
priate  active  aptitude — altc^gether. 

§  X,  For  the  Locatiim  qf  tha  S^ifream  JmA- 
eial  Authority^  eoU  pnper  aiaef,  wkmf 
1.  Well  then,— for  the  exerciae  of  tbeaa- 
preme  judicial  authority,  the  Jnaptstnde  of  the 
chamber  of  peers,  andofasecondchaaihcria 
any  other  shape,  being  suppoaeddeBoaalrBfeei 
by  the  inaptitude  of  sodi  chamber  fior  met 
enoe,_what  (it  will  naturally  be  aakcd  of 

•  See  Contitntlonal  Code,  VoL  I.  Ch.  6,  l>> 
gitittture^  Mi,  CouHmmiim  Commitiee,  (Now 
to  original  adlthnii] 
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me)  are  tfaehudi,  wMdi,  Ibrtha  onrdieof 
tlMl  Mithority,  yoa  would  reeommeiid  u  the 
most  proper  ones? 

2.  I  aniwer — General  deaeription  of  tiiem, 
this — namely,  those  which -^  not  being  thoae 

'      of  the  supreme  legislatiTe  authority— are 

'      those  of  an  authority,  aa  to  the  acts  of  which, 

assurance  of  their  comifonnity  to  the  wUl  of  the 

supreme  legishitiTe  authority  is  most  entire. 

3.  IWticular  description,  this— .namely, 
the  hands  those  of  a  angle  judge*. located 
by  election  in  the  way  of  ballot,  in  and  by 
the  chamber  of  deputies. 

4.  Next,  as  to  reoBons.  As  fiv  as  it  goes, 
the  reason,  given  in  and  by  this  general  de- 
scription, will  (I  hope)  be  satisfiictory.  It 
Mrill  not,  however,  be  sufficient  for  the  guid- 
ance of  practice,  without  some  arrangements 
of  detail,  respecting  the  proposed  singleness 
of  the  judge,  the  powers  requisite  to  be  given 
to  him,  and  the  securities  requisite  to  be  pro- 
vided agsinst  inaptitude  in  the  character  and 
conduct  of  this  high  functionary. 

These  arrangements,  with  their  reapeetive 
reasons,  being  given,  —  it  will  be  the  more 
clearly  seen,  that  any  other  proposable  mode 
of  loostion  is  comparatively  unapt,  and  loAy 
it  is  so. 

5.  Extraordinary  cases  excepted, — in  which 
of  necessity  the  supreme  judicial  authority 
must  be  exercised  by  the  supreme  legislature, 
< — supreme  judicatory  let  there  be  ontf,  and 
but  one;  and  that  a  single-seated  one:  judge, 
sitting  in  it,  but  one. 

6.  Against  no  alleged  misdecision  on  his 
part,  not  charged  to  be  intentionai^  let  appeal 
be  made. 

7.  Against  alleged  misdedaion  on  his  part, 
charged  to  be  intentional  and  thence  crindnal, 
let  there  be  appeal-to  the  chamber  of  deputies. 

8.  Power  to  the  chamber  of  deputies,  to 
apply  to  the  supreme  judge,  if  deemed  guilty 
of  intentional  misdecision,  such  punishment 
sa  it  shall  deem  meet. 

9.  Power  also  to  the  diamber  of  deputies, 
to  reverse,  or  in  anyway  vary,  the  decision  of 
the  judge :  — but  no  otherwise  than  on  con- 
dition of  declaration  made  that  he  has  been 
guilty  of  intentional  misdecision,  and  punish- 
ment applied  to  him  accordingly. 

10.  By  appeal  thus  from  the  judge  to  the 
chamber,  let  not  execution  of  the  decision 
complained  of  be  stayed. 

11.  But,  in  case  of  the  judge's  being  so 
convicted  and  puni^ed,  let  Mfif/hcficm,  in 
the  shape  of  compeiuation,  for  the  wrong  done 
by  him,  be  made  to  all  parties  wronged:  made, 
that  is  to  say,  at  the  charge  of  the  criminal 
judge,  to  the  extent  of  hh  means ;  and,  to 
the  extent  of  any  deficiency  in  such  means, 
let  the  compensirtion  be  made  at  the  diaige 
of  the  public 

12.  Note  ^  that  the  only  sort  of  wrong  for 
which,  in  the  shape  of  compentationf  adequate 


is  not  capable  of  being  made  to  s 
man,  in-^tkat  whidi  consists  in  £be  applying 
to  him,  or  to  some  person  specially  dear  to 
him,  the  puaishoent  of  death.  In  this  one 
circttmstaBce  msj  be  seen  s  reason.— and  that 
of  itself  a  sufficient  one— for  abrogating  al- 
together that  mode  of  punishment :  namely, 
in  the  event  of  its  being  found  injurious,  the 
irreparability  of  the  injury  done  by  the  in- 
fliction of  it. 

IS.  In  the  case  of  the  acquittal  of  a  judge 
thus  charged  with  intentional  misdedsion, 
power  to  tile  chamber  of  deputies — to  apply, 
to  the  aecmaer,  punishment,  in  whatsoever 
shape  and  quantity  it  shall  deem  meet :  com- 
pensation induded,  for  the  wrong  done  to  the 
wrangfolly-accused  judge. 

14.  No  such  accusation  to  be  recdved  by 
the  chamber,  unless  the  accuser  has  previously 
delivered  himsdf  up  to  the  president  of  the 
chamber :  unless,  for  want  of  forthcomingnesa 
on  the  part  of  such  accuser,  a  motion  for  that 
purpose  shall  have  been  made  by  a  member, 
and  acceded  to  by  the  diamber. 

15.  The  accuser  having  in  this  case  been 
interrogated  by  the  chamber  —  dther  the 
accusation  will  be  disnassed,  and  the  accuser, 
as  above,  punished,  ^  or,  if  it  be  retained,  the 
chamber  will  exact  such  Beeurity  as  it  shall 
deem  meet,  for  its  ccmtinuanoe  on  his  part 
to  the  end  of  the  suit,  and  for  his  subjection 
to  punishment,  in  the  event  of  the  acquittkl 
of  the  judge. 

16.  So  much  for  arrimgmMnUt:  now  for 
reoMtmB,  With  the  supreme  UgidaHve  autho- 
rity, the  supreme^vdicui^  in  one  case  at  least, 
must  be  united  in  the  same  hands.  Why  ? 
Anmoer*^  Because  if  it  were  not,  the  so-called 
wpresie  authority  would,  in  fiut,  become  the 
supreme  legislative :  issuing,  on  every  occa- 
sioD,  decrees  and  irreversible  mandates  at 
pleasure :  the  legislative  authority  having,  by 
the  snppodtion,  no  means  of  giving  execu- 
tion and  effect  to  its  enactments :  in  a  word, 
—if  the  supreme  judicial  authority  were  not 
m  Mis  wojf  sul^eet  to  the  supreme  legislative, 
the  so-called  supreme  legislative  would  be 
subject  to  the  supreme  judidaL 

17.  From  the  supreme  judicial  authority, 
to  the  supreme  legislative,  appeal  none ;  ex- 
cept on  the  ground  of  s  criminal  exercise  of 
the  power  of  the  supreme  judicial  authority. 
Why?  AnMioer — i.  Because,  if,  without  this 
restriction,  appeal  were  made  to  the  supreme 
legislative,  — iAm  authority  would  be  the 
supreme  jadiicui/  likewise :  in  which  case,  the 
time,  whidi  — except  in  the  extraorduiary 
and  indispensable  case  in  question,  should  be 
exdttsivdy  devoted  to  tiie  infinitely  more 
important  budness  of  legislation, — would,  to 
an  incalculable  amount,  be  taken  from  that 
business,  and  given  to  the  less  important  bu- 
siness of  judicature. 

18.  — II.  Because  the  business  of  judica- 
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iure  would,  in  this  cise,  be  taken  firom  the 
tribanal  the  best  adapted  to  it,  and  given  to 
a  tribunal  the  worst  adapted  to  it :  namely, 
a  multitudinously-seated  one.  To  such  a  de- 
gree divided,  responsibility  to  public  opinion 
would  be  annihilated.* 

19.  In  case  of  criminality,  as  above,  the 
supreme  j  udge  is  made  thus  punishable.  Why  ? 
Answer — 

I.  If  he  were  not,  he  might  set  up  his  own 
authority  over  the  so-called  legislative,  and 
thus  become  absolute :  the  above-mentioned 
destructive  mixture  of  the  legislative  and  ju- 
dicial authority  in  the  same  hands  being  in 
this  case  effected. 

20 II.  Note,  that — under  such  respon- 
sibility on  the  part  of  the  juc^,  exercise 
made  by  him,  of  any  act,  likely  to  be  deemed 
criminal  by  the  legislature,  and  as  such  pu- 
nished in  the  manner  here  proposed, — is  like- 
ly to  be  extremely  rare :  so  likely,  that  its 
never  happening  at  all  b  perhaps  more  likely 
than  its  ever  happening. 

21 III.  This,  however,  supposes  pub- 
licity of  the  proceedings  carried  on  by  and 
before  this  judge.  For,  supposing  them  se- 
cret, criminality  in  any  shape,  on  the  part 
of  a  judge,  beholding*  no  authority  over  him 
other  than  that  of  the  legislature,  may  be 
regarded  as  an  ordinary  occurrence.  So  long 
as  any  of  the  matter  of  corruption  were  in  ex- 
istence, — inducement,  likely  to  be  adequate, 
could  never  be  wanting. 

22.  The  appellant  to  the  supreme  legis- 
lative authority  against  the  supreme  judicial 
is  subjected  to  the  eventual  sufferings  above 
mentioned.     Why  ?    Answer — 

I.  In  case  of  wrong  done  to  him,  no  other 
remedy  can  he  have  at  all :  consequently  none 
upon  terms  less  advantageous  than  these. 

23 n.  No  limits  can  be  assigned  to  the 

sufferings  he  would  stand  exposed  to  by  the 
correspondent  wrongs,  if  he  were  without 
this  remedy. 

24 — ni.  If  the  punishment  were  not  thus 
secure,  and  the  means  of  securing  forthoom- 
ingness  on  his  part,  for  the  purpose  of  his 
b^g  eventually  subjected  to  it  thus  effec- 
tual, — eveiy  suitor,  who  beheld  advantage 
for  himself  in  making  appeal,  would,  as  at 
present,  make  it :  and,  when  the  benefit  of 
the  delay  would  pay  for  the  expense,  the  ap- 
peal would  be  made —  even  under  a  certainty 
of  Ul — ultimate  success  in  other  respects. 

25.  In  case  the  supreme  jud^  is  adjudged 
guilty,  as  above,  compensation  is  proposed  to 
be  made  to  any  such  persons  as  by  such  his 
guilt  have  become  sufferers.  Why?  Answer 
— Because  this  is  what  (by  the  supposition) 

*  As  to  this  matter,  in  the  pnmosed  Code,  of 
which  VoL  I.  and  part  of  VoL  11.  is  in  print, 
see  in  VoL  III.  when  printed,  Cfa.  12,  Judiciary 
cottectivelv,  §  6,  dumber  in  a  Judicatory,  [Note 
to  original  Edition.] 


justioe  demands :  and,  withont  a&y  wd&kad 
delay  or  expense,  proof  will  have  been  made 
of  it,  for  the  purpose  of  his  puniabment. 

26.  To  the  party  injured,  compenaatjoa  a 
proposed  to  be  made,  at  the  ezpenae  of  Uk 
criminal  judge.     Why?    Anmfer — 

I.  Because,  asfrr  as  itgoea,  tiiebiirtheiflf 
compensation  has  the  effect  of  pmnahacBt: 
and,  in  truth,  more  than  the  efleci  of  pottlk. 
ment  produced  by  any  other  diapoaal  that  an 
be  made  of  the  sum  in  quettion-t 

27.  —  II.  Because  a  detenminate  frtdi  bdag 
thus  indicated  as  derivable  from  proaecotME, 
— the  invitation  held  out  to  a  party  injure^ 
and  to  all  whom  indignatioQat  the  ihoi^ku 
of  the  injury  has  disposed  to  giye  him  sap. 
port,  wiU  be  the  more  attractive. 

28.  To  the  magnitude  of  the  ponishmcBt 
no  limit  is  proposed  to  be  set.  Why?  Amswa, 
—  Because,  to  the  profit  capable  of  bei^ 
made,  as  above,  by  the  crime,  in  tJke  aituaofla 
in  question,  no  limit  can  be  aaaigned  :  and^u 
often  as  the  enjoyment  reaped  in  all  sha|wi 
together  by  a  crime,  is  more  than  equivalot 
to  the  suffering  produced  by  the  proaecntka 
and  punishment  of  it,  the  so  calW  punitk- 
ment  is  a  reward,  by  the  amount  of  the  dif< 
ference.f 

29.  In  de&ult  of  sufficiency,  in  the  peca- 
niary  means  of  the  judge,  for  the  purpose  of 
the  compensation,  —  provision  ia  profioaed  u 
be  made  for  it  at  the  charge  of  the  public 
Why?  Answer — Because  otherwise,  ade. 
quate  inducement  to  a  party  injured,  to  act 
liis  part  towards  the  application  of  the  re. 
medy,  might  not  have  place. 

30.  So  much  for  the  arrangement  proposed 
for  a  supreme  judicatory,  instead  of  the  ex- 
isting chamber  of  peers,  or  that  of  any  other 
second  chamber;  and,  moreover,  for  aay 
other  that  is  anywhere  in  use,  or  ia  capaUe 
of  being  proposed. 

31.  Now  for  the  reasons  why,  —  with  the 
narrow  and  altogether  indispenaable  excep- 
tion above  mentioned,  —  no  apt  muprtme 
judicatory  could  have  place,  in  the  person  or 
persons — either  of  the  king  alone,  or  of  the 
chamber  of  deputies  alone;  — or  of  the  fci^ 
and  the  chamber  of  deputies  sitting  toge^ 
ther;  —  or  of  the  members  of  anjr  trihual, 
constituted  by  those  two  authoritiea  actisf 
to  this  purpose  in  conjunction. 

32.  To  the  king  alone,  this  functiott  not 
proposed  to  be  allotted.     Why  ?    Jbumer— 

I.  Because,  in  that  case,  there  vrould  be, 
as  above,  absorption  of  a  time  which  ooaU 
not  be  spared  from  other  busineaa. 

33 — n.  The  kmg  would  thus  he  exposed 
to  ill-will,  at  the  hands  of  those  to  whim 
his  decisions  were  un&vourable, — and  of  ail 
persons  connected  with  thcan,  by  the  tin  ot 


f  See  as  to  this,  two  works  intituled  P^Htim 
for  Justice  and  Codt/leatUm  and  f^vify  Dis- 
patch Court  proposed  BUL 
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party,  or  personal  sympathy,  or  impelled  in 
that  same  direction  by  previous  antipathy 
towards  him,  or  those  on  his  side.  In  a  word, 
he  would  be  unpopularized ;  and,  otherwise 
than  by  a  revolution,  with  its  evils,  certain 
and  probable,  a  king,  —  howsoever  unpopu- 
larized, and  how  deservedly  soever  unpopu* 
larized — cannot,  unless  driven  out  by  terror, 
he  changed. 

34.  —  m.  In  the  case  even  of  a  single  suit, 
the  subject-matter  may  be  of  any  d^ee  of 
importance :  and  the  parties,  in  one  way  or 
other  interested  in  it,  may  be  in  any  degree 
nvmerous, 

35 IV.  Take  for  instance  a  suit,  whether 

criminal  or  civil,  in  which  the  liberty  of  the 
press  is  regarded  as  being  at  stake :  or  a  cri* 
minal  suit,  in  which  the  offence  charged  is 
an  '*  offence  affecting  the  exercise  of  sovereign 
power" — ^rebellion.* 

36 V.  The  power  of  the  chamber  of  de- 
puties, and  thence  that  of  their  constituents, 
would  thus  be  reduced  to  nothing.  It  would 
have  two  powers  superior  to  it.  To  the  powers 
belonging  to  him  as  member  of  the  supreme 
legislature  —  namely,  the  powers  applying 
to  sorts  of  cases,  the  king  would  add  a  veto 
applying  to  individual  cases,  as  they  came  be- 
fore him,  in  his  quality  of  judge. 

37 — ^vi.  To  the  chamber  of  deputies  alone, 
the  power  is  not  proposed  to  be  given.  Why  ? 
Answer —  For  the  reasons  that  luive  just  been 
given. 

38.  _  vn.  To  the  king  and  the  chamber 
of  deputies  sitting  in  conjunction,  the  power 
is  not  proposed  to  be  given.  Why  ?  Answer, 
—  For  the  aggregate  of  the  reasons  applying 
to  the  two  just-mentioned  cases. 

39.  To  a  tribunal  constituted  by  the  king 
and  the  chamber  of  deputies  acting  for  this 
purpose  in  conjunction,  it  is  not  proposed  to 
give  this  power.     Why?    Answer — 

I.  Because  the  communication  necessary 
could  not  have  place,  without  an  absorption 
of  time,  still  greater  than  in  any  one  of  the 
above-mentioned  cases. 

n.  Because,  to  a  greater  or  less  extent,  the 
other  evil  effects  just  mentioned  would  be 
likely  to  have  place. 

40. — in.  Because,  of  all  good  effects,  shown 
to  be  likely  to  result  from  the  herein-above 
proposed  arrangements,  there  are  not  any, 
that  would  be  likely  to  be  produced,  if  at  all, 
in  so  high  a  degree  as  by  those  same  arrange- 
ments. 

§XL  Consequences  of  Executive  Authority  in 

the  same  hands  with  the  Supreme  Legislative. 

1.  Why  mention  this?    Only  that  it  may 

*  In  the  Table  of  titles  of  chapters  and  sec- 
tions of  a  proposed  Penal  Code,  attached  to 
Vol  I.  of  the  proposed  Constitutional  Code-^See 
Part  II.  Offences  teveraUy  considered,  [Note  to 
original  Edition.] 


be  seen — that  no  question  which  borders  on 
the  present  one,  in  such  sort  as  to  be  likelv 
to  be  suggested  by  it,  has  been  overlooked. 
For,  to  the  present  question  it  does  not  pre- 
sent itself  to  me  as  appertaining.  Nothing 
of  this  sort  do  I  see  —  possessed,  or  proposed 
to  be  possessed,  by  your  house  of  peers. 

What  it  does  propose  is,  however,  a  real 
demand  for  consideration :  and  into  conside- 
ration it  has  been  taken  by  me  in  another 
placet 

2.  In  the  constitution  of  the  Anglo^Ame^^ 
rican  United  States,  this  combination  actually 
has  place :  namely,  in  the  second  chamber  of 
legislation — the  Senate,  In  that  one  body, 
—  the  three  authorities  —  the  supreme  legis- 
lature—  a  large  portion  of  the  executive--^ 
and  the  supreme  judicature — in  part  or  in 
whole,  are  all  mixed. 

3.  I  have  it  in  contemplation — to  transmit 
to  our  friends  in  that  quarter  my  suggestions 
on  that  subject,  in  company  with  this.  To 
you  they  may  perhaps  answer,  in  some  sort, 
the  purpose  of  ehiddation^ 

4.  Remains  yet  another  mode  of  combina- 
tion. Executive  authority  ynth  judicial :  2e- 
gislative  out  <^  the  question.  Neither  in  the 
work  just  alluded  to  has  that  been  altogether 
out  of  consideration :  nor  yet.  however,  has 
the  subject  been  entirely  exhausted. 

5.  Quodhbet  cum  quoKbet  —  apply  every- 
thing to  everything.  In  this  maxim  may  be 
seen  a  supplement  to  Bacons  Fiat  Expbki- 
MfiNTUM.  Apply  everything  to  everything: 
in  this  may  be  seen  a  receipt — for  giving,  to 
a  stock  of  ideas,  correctness  as  weU  as  com- 
pleteness. In  diemistry,  in  particular,  it  is 
mainly  by  the  application  of  it  that  such  vast 
advances  have  been  made  by  gou. 

But  I  am  straying  into  the  path  of  garru^ 
hty — a  tempting  and  seducing  path  to  old  age. 
I  omrect  mysefi^  and  stop. 

§  XIL  Causes  of  the  attachment  to  a  Second 
Chamber  —  England —  United  States, 

1.  Well,  but  (say  you)  the  notion  of  the 
usefulness  of  a  second  chamber  in  general-^ 
is  little  less  than  universal — has  it  then  no 
foundation  in  truth  ?  I  answer.  No.  In  what 
then  ?  (say  you.)  I  answer,  in  mere  preju- 
dice— authority-begotten  and  blind  custom- 
begotten  prejud&ce.  Certain  countries  there 
were,  in  which  things  were  found  to  go  on 
better  than  elsewhere:  and  in  the  govern- 
ment of  these  countries  there  was  a  second 
chamber. 

2.  Grood.  But  was  this  second  chamber 
the  cause  of  their  doing  so?  A  question  this, 
which  nobody  ever  thought  of  putting  to  him- 
self. Efficient,  uni^fluendng,  and  obstructive 
drcumstances  —  these  are  so  many  packets 
of  fibres,  into  which  the  texture  of  the  body 
politic,  in  every  part  of  it,  must  be  dissected. 
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were  still  more  used  to, — was  a  mudi  better 
form,  — m  form,  in  the  making  of  which  the 
disdainful  negligence  of  their  rulers  in  the 
mother-country  had  suffered  them  to  have  a 
hand. 

25.  When,  on  the  occasion  of  the  rupture, 
they  had  a  form  of  government  to  settle,  — 
they  saw  considerable  ground  for  thinking 
well  of  a  second  chamber,  though  it  was  com- 
posed of  a  hereditary  and  haughty  aristocracy, 
and  no  determinable  ground  for  thinking  ill 
of  it.  In  whatsoever  they  were  suffering,  or 
had  at  any  time  suffered,  the  king's  was  the 
hand  that  had  been  most  visible,  not  to  say 
alone  visible.  With  him  had  everything,  and 
consequently  everything  bad,  originated :  with 
the  House  of  Lords,  nothing.  Still  was  the 
government  from  which  their  ancestors  had 
taken  refuge  in  their  wilderness,  less  bad 
than  any  which  they  had  been  accustomed 
to  see  elsewhere :  and  it  was  to  a  House  of 
Lords,  without  a  House  of  Commons  (?)  that 
England,  as  they  saw,  stood  indebted  for  the 
features  by  which  her  form  of  government 
stood  thus  advantageously  distinguished :  for 
it  was  to  a  House  of  Lords,  and  without  a 
House  of  Commons,  that  she  stood  indebted 
for  Magna  Charta :  it  was  to  Simon  de  Mont- 
fort — a  member  of  the  House  of  Lords,  that 
she  stood  indebted  for  the  House  of  Com- 
mons itself.  The  House  of  Lords  they  saw 
approved  by  Blackstone.  The  House  of  Lords 
they  saw  admired  by  Blackstone :  and,  for 
constitutional  legislation,  they  had  in  view 
no  better  approved  guidance  than  that  which 
was  afforded  them  by  the  anility  and  servi- 
lity of  that  English  lawyer. 

26.  In  the  remedies  they  employed,  no  great 
comprehensiveness,  in  their  situation,  seems 
discernible.  Greater  was  not  to  be  expected. 
In  the  order  indicated  by  the  severity  of 
the  smart,  the  thorns  they  suffered  by  were 
plucked  out,  as  was  natural,  one  after  an- 
other. Neither  to  their  sense,  nor  to  their 
imagination,  had  the  second  chamber  pre- 
sented itself,  as  the  source  of  any  of  their 
sufferings:  to  exempt  themselves  from  all 
such  uneasiness,  they  had  but  to  constitute 
themselves  creators  of  the  quari-Lords,  of 
which  the  population  of  their  several  $eeand 
ehioibert  was  composed. 

27.  No  wonder  that,  without  troubling 
themselves  to  inquire  into  the  particular  use 
of  it,  they  should  continue  on  foot  every  in- 
stitution from  which  they  fdt  not  any  parti- 
cular annoyance.  The  form  of  government, 
the  capital  part  of  which  they  had  shaken  off 
w-this  form  of  government,  with  all  its  de- 
fects, was  still  less  bad  than  any  other  that 
had  ever  presented  itself  to  their  view.  Of 
their  place-men,  those  who  had,  from  time  to 
time,  been  sent  to  help  to  govern  them  from 
the  mother-country,  had,  of  course,  been  at 
all  times  loud  in  their  lawi  of  it.    Their  law 


yen  were  the  issue  in  tail,  male  and  loaak. 
of  the  lawyers  of  the  mother-country — bcrr^ 
ditary  possessors  of  their  sinister  interest,  aod 
interest-begotten  prejudice.  The  people  e  « 
once  blind  and  trescherous  guides,  smw  saft- 
dent  reason  to  be  pleased  with  whactaoevcr. 
in  a  more  particular  manner,  regarded  tbea- 
selves, — and  thence  with  the  whole  matter 
of  it  in  a  lump,  after  the  particiilBr  parti. 
fitmi  which  they  had  been  sufferera*  had  bea 
got  rid  ofl 

28.  Under  these  drcumstancea,  no  wonder 
— that,  the  particular  exceptiona  always  ex- 
cepted, one  proposition  was — generally,  not 
to  say  universally  regarded  as  an  uxiam^ — 
Whatever  is,  is  right ;  or,  in  Blackstoae's  ba- 
guage, — Everything  is  as  it  should  be.  This 
in  English :  of  which  the  French  ▼ersioo  u-^ 
in  the  language  of  the/aaa^tier  of  the  oacKK 
regime  —  the  question,  "  Pbur^Moi  vsmaver* 
Est-ce  que  nous  ne  sowunes  pas  biemf^  —  s 
question,  which  contained  in  it  ita  own  sb- 
swer, — an  answer,  the  truth  of  which  was 
altogether  beyond  dispute. 

§  XIIL  Conclusion  ^  Let  not  Demoeraey 
be  a  Bugbear. 

1.  Fellow-dtizens  I  Anarchy  is  one  bog- 
bear;  Democracy,  another.  Separately,  or 
like  dogs  coupled,  they  are  sent  fixth  by 
periodioitls — ministerial  and  absolutist — to 
strike  terror  into  weak  minds,  on  both  sides 
of  the  water  —  yours  and  oura:  to  frighten 
men  out  of  their  wits,  and  prevent  them  froa 
forming  any  sound  judgment  on  the  all-im- 
portant subjects  which  you  have  been  aeeiqg 
handled. 

2.  "  Democracy  has  anarchy  for  ita  oertaia 
consequence;"  or — "  Wherever  democracy 
has  place,  anarchy  has  place;*'  or — **l>ema~ 
cracy  and  anarchy  are  synonymous  terms  :* 
a  spedmeiTthis  of  the  tioaddle,  that  may  be 
seen  employed  for  this  purpose.  Twaddle  bss 
not  long  been  in  our  colloquial  langimge :  it 
will  not  be  found  in  any  of  your  dictianaries 
of  it :  aniUty  may  perhaps  serve  to  expres 
in  both  languages  the  idea  it  calls  up. 

3.  Unhappily  —  foreign  as  it  is  to  reasoa 
— hostile  as  it  is  to  reason — it  is  not  the 
less  effective.  Fear  is  a  passion^  by  wfaich 
judgment  is  laid  prostrate  and  carried  away 
captive. 

4.  Such  being  the  power  of  this  aame  bug- 
bear, —  a  few  words  of  exorcism  to  drive 
away,  frt>m  as  many  of  their  seats  as  posa- 
ble,  all  such  unclean  spirits,  may  perhaips  be 
not  altogether  without  their  use. 

5.  Before  any  sudi  connexion  between  de- 
mocracy and  anarchy  can  have  been  mSy 
believed  by  a  man  to  have  place,  he  mist 
have  been  already  blind,  —  or  by  a  bandage 
of  effectual  tightness  have  prepared  himself 
for  the  not  seeing  it :  he  most  have  been 
ahtady  deaf,  or  by  an  efiectoal  obturative 
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prepared  himself  for  the  not  hearing  it.  In 
him  may  he  seen  a  patient,  lahouring  under  a 
sort  of  moHQmania,  Suppose,  then,  some  chap 
ritahle  practitioner  disposed  to  attempt  relief, 
how  should  he  go  about  it?  In  some  such 
way,  perhaps,  as  this.  Two  words — Dtmo^ 
craqf  and  Anurchf  —  produced  the  disease : 
one  other  word — America  —  may  take  the 
lead  in  the  cure.  Applying,  then,  to  one  of 
the  ears  of  the  patient  a  hearUtg  trumpet,  sup- 
pose his  iBsculapius  to  take  in  hand  a  sp«cM- 
ing  trumpet,  and  speak  thus: — "America, 
sir ! — did  you  ever  hear  of  such  a  quarter  of 
the  globe  as  America? — did  you  ever  see  it 
laid  down  in  a  map  ?  '*  If  yes,  **  did  you  ever 
hear  of  a  part  of  it  styled  the  territory  of  the 
United  States  t — did  you  ever  see  it  marked 
down  in  that  same  map  ?  "  If  yes,  **  ^d  you 
eyer  hear  of  there  being  six-and-twenty  of 
them,  more  or  less?"  If  yes,  "  did  you  ever 
liear  of  their  having,  each  of  them,  a  conetitU' 
iion  ;  and  all  of  them  together,  an  all-compre- 
faensive  one,  regulating  the  affairs  common 
to  them  all :  to  each  of  these  constitutions  ex- 
pression being  given  in  a  determinate  assem- 
bUige  of  words,  printed  and  published  for  the 
information  of  all  ?  **  If  yes,  '*  did  you  ever 
bear  said  of  any  one  of  them,  that  the  enact- 
ments of  which  it  is  composed  experience  less 
punctual  obedience  than  do  the  laws  t)f  anv 
other  government  that  can  be  mentioned? 
Tf  not,*'  is  that  state  of  things  anarchy?  — 
18  it  compatible  with  the  existence  of  anar- 
chy f  —  of  anarchy,  throughout  the  whole  of 
one  and  the  same  territory  ?'* 

6.  This  same  word  anarchy — has  it  in  your 
mind,  sir,  any  intelligible  meaning,  other  than 
the  non-possession  of  security  for  those  good 
things,  on  the  possession  whereof  life,  and 
all  that  is  worth  having  in  it,  depends :  — se* 
curity  as  to  person  —  security  for  property, 
power,  reputation,  and  condition  in  life?  For 
which  of  these  possessions,  then,  is  security 
less  certain  there  than  under  any  government 
under  which  it  is  most?  [meaning  always  in 
those  parts  of  the  respective  territories,  in 
which  the  population  is  dense  enough  to  ad- 
mit of  such  security.] 

7.  Anarchy  indeed  I  If  by  anarchy  is  meant 
the  want  of  security  in  all  or  in  any  one  of 
those  shapes,  — have  you  any  curiosity  to  see 
an  instance  of  a  country  in  which  it  has  place  ? 
If  yes,  what  think  you  of  England?  Do  you 
want  to  see  a  word  or  a  phrase  synonymous 
to  anarchy?  What  say  you  to  matchless  con- 
stitution f  Matchless  constitution  I  what  is  it 
but  a  mere  fiction  ?  Can  you,  sir,  find  any- 
where any  determinate  form  of  words  in  and 
by  which  it  stands  expressed?  Anarchy?  have 
you  any  wish  to  see  a  definition,  or  a  true 
description  of  it?  What  think  you  of  this ? 
Anardiy  is  a  state  of  things,  in  which,  over 
the  greatest  part  of  the  field  of  law  —  over 
all  that  part  that  is  governed  by  what  is  called 

Vol.  IV. 


common  law,  in  oontradistinctiOD  to  statute 
law — the  existence  of  law  is  a  mere  fiction : 
in  which,  what  there  is  of  real  law  is,  to  all 
men  but  a  few»  w^nowable:  so  much  so,  as 
to  be  incapable  of  serving  them  as  a  guide  for 
their  conduct:  and  in  which  what  is  called 
justice  is  —  to  all  but  a  few  (and  those  too 
plundered  by  it)  inaccessible  ?  in  which,  ac- 
cording to  the  confession  of  appropriately 
learned  and  officially  commissioned  men,  there . 
is  not  in  Uie  whole  territory  a  foot  of  land, 
the  title  to  which  is  secure. 

8.  Well  then,  my  fellow-dtizens  of  France  I 
Well  then,  my  fellow-citizens  of  England  1 
My  fellow-dtizens  of  the  civilized  world  1 
My  fellow-citizens  of  future  ages  1  If  demo^ 
craey^  instead  of  being  the  same  thing  with 
anarchy,  is  really  a  better  form  of  government 
than  any  which  is  not  democracy — better 
than  an  absolute  monarchy,  an  absolute  aris- 
tocracy, or  an  aristocracy-ridden  monarchy, 
—  what  reason  is  there,  why  I  should  not 
hold  the  difference  up  to  view?  If  uo  use 
can  be  found  for  a  house  of  peers,  why  should 
I  not  say  so  ?  If  no  use  can  be  found  for  any 
second  chamber,  or  any  sovereign  governing 
body,  other  than  a  set  of  men  chosen  and 
commissioned  by  the  people  at  large  —  why 
should  I  not  say  so  ?  If  no  use  can  be  found 
for  any  such  functionary  as  a....asa.... 
king  —  (there — the  word  is  written,  and  the 
world  is  not  yet  come  to  an  end)  —  why 
should  I  not  say  so?  If  king  and  second 
chamber  are — both  of  them  —  worse  than 
useless  —  why  should  I  not  say  so  ?  If  there 
be  any  use  in  them,  or  either  of  them,  let 
him  who  thinks  there  is,  and  says  there  is, 
show  it. 

9.  When  I  set  pen  to  paper,  I  did  not  look 
to  say  all  this :  —  I  did  not  look  to  go  so  far : 
but,  as  the  consideration  and  the  argument 

proceeded,  I  found  myself  led  on and  on 

till  I  came  at  last  to  this  point.     In 

saying  what  I  have  said — have  I  said  any- 
thing that  is  not  true  ?  Let  it  be  shown  that 
it  is  not — and  I  myself  will  confess  that  it 
is  not.  Have  I  ssid  anything  that  is  mischie- 
vous, or  likely  to  become  mischievous  ?  Let 
it  be  shown  in  what  precise  way  it  is  likely 
to  be  mischievous :  —  by  whom  and  how  it  is 
likely  to  be  made  so.  Let  it  be  shown — 
how,  of  anything  that  is  true  on  the  subject 
of  government,  the  knowledge  can  be  mis- 
chievous. 

10.  Let  this  be  shown — and  I  will  take  a 
lesson  from  Fenelon ;  in  the  face  of  the  pub- 
lic, pass  condemnation  on  what  I  have  been 
writing,  and  recommend  it  to  the  flames. 

FeUow-dtizens  of  France ! 

1 1.  At  this  present  writing,  we  in  England 
are  sharers  in  one  part  of  your  good  fortune. 
The  king  we  have  in  England  is  really  what 
Ids  fiither  was  said  to  be  —  the  best  of  kings : 
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— iht  best  of  the  kings  we  ever  had,  or  are 
likely  ever  to  have :  such  at  least  is,  in  all 
sincerity,  my  notion  of  him.  How  cheering 
it  18  to  me  to  be  able  to  say  so !  All  blessings 
be  on  his  head )  Sach  is  my  acknowledg- 
ment. But,  by  this  momentary  piece  of 
good  fortune,  how  can  my  notion  of  kingship, 
in  general,  be  a  whit  altered  ? 

12.  As  to  the  quantity  of  suffering  which 
it  would  take  to  pass  from  monardiy  to  de-        With  my  never-departed-fitna 
mocracy,  this  is  what  I  am  not  competent  to    and  sincerity, — I  have  at  length  mmI  my  wkj  - 
appreciate.    It  will  depend  upon  the  cvcum-    —  and  so  —  for  this  time — feUow-atiaens 
stiuices  of  the  several  states.  of  all  places  and  all  times — 6rewett  1 


13.  Note  well  —it  is  for  mys^ alone  ihsi 
I  am  thus  speaking.  If  I  am  a  aimiaal,  I 
have  no  accomplice.  If  I  shall  be  famd  t» 
have  been  doing  good,  it  being  done  ths 
openly,  it  will  not  have  been,  as  the  poet 
phrases  it,  **  done  by  stealth  ;**  nor  will  tliae 
be  anyeall  for  ^•bluBhes:''  for  I  ~ 
"  find  it  feme." 


Digitized  by 


Google 


PAPERS 


SBLATXTB  TO 


CODIFICATION  AND  PUBLIC  INSTRUCTION; 


INCLUDINe 


CORRESPONDENCE  WITH  THE  RUSSIAN  EMPEROR, 


DIVERS  CONSTITUTED  AUTHORITIES 


THE  AMERICAN  UNITED  STATES. 


PUBLISHED  BT 

JEREMY  BENTHAM. 


LONDON-    PAYNE  AND  F0B8,  PALL>MALL;   AND  R.  HUNTER,  ST.  PAUL's  CHURCHYARD: 

1817. 


Digitized  by 


Google 


CONTENTS. 


PART   I ON    CODIFICATION. 

No.    L  Jeremy  Bentham,  London,  to  James  MadiBoa,  then  Prcudent  of  the  Caagnm 

of  the  American  United  States^  LoniM,  Octoft^r  1811,        -       -        -        .   -13 
II.  James  Madison;  then  President  of  the  Congress  of  the  American  United  StsCes, 

to  Jeremv  Bentham,  London—  Washin^iom^  9th  May  1816,  -        -        -    4C 

III,  Albert  Oalktin,  Minister  Plenipotentianr  from  the  American  United  Statea  to  the 

Court  of  London,  to  Simon  Snyder,  OoTemor  of  PennsylTania,  intioduciD^  a 
Letter  from  Jeremy  Bentham  to  the  said  Governor — Londouy  l&A  June  1814,  40 

IV.  Jeremy  Bentham  to  Simon  Snyder,  Governor  of  Pennsylvania.— />Muio«,  Jml^ 

1814, ib. 

V.  Simon  Snyder  to  David  Meade  RandolplK  Esq.,  Williamsburgh,  Virginia,  oo  the 

subject  of  the  above  Letter  of  Jeremy  bentham— /fafTuftvrxry  31«<  Map  1916,  C» 
VL  Extract  from  a  printed  Paper,  signed  Simon  Snyder,  '*  intituled  Qovcrnbr'a 
Message  to  the  senate  and  House  of  Representatives  of  the  Commoowcslth  of 
Pennsylvania*' — HarrUburg,  December  5,  1818,     -----        -    UB 

VIL  Jeremy  Bentham  to  the  res^^ctive  Governors  of  the  American  United  States, 

(Circidar) — London^  June  18179-        .--.---.         ik 
VIII.  Jeremy  Bentham  to  the  Citixens  of  the  several  American  United  States — Lam~ 

doTL,  July  IS\7, 47B 

IX.  Jeremy  Bentham  to  James  Madison,  late  President  of  the  American  United  Statsi 

-^lAmdon^  October  IBU  J .---^ 

X.  Jeremy  Bentham  to  the  Emperor  of  all  Uie  Russias  (Letter  Ly^May  1814,  iU 

XL  The  Emperor  of  all  the  Russias  to  Jeremy  Bentham—  Vienna.  Affril  22,  181ft,       hU 

XII.  Jeremy  Bentham,  to  the  Emperor  of  all  the  Russias  (Letter  IL)^  Juiy  1816,       51<> 

XIII.  Prince  Adam  Ciartoriski  to  Jeremy  Bentham—  Vienna^  April  25, 1815,         -        5i38 

XIV.  Jeremy  Bentham  to  Prince  Adam  Czartoriski — June  1815,  ....  ib. 


'    PART   II ON   PUBLIC   INSTRUCTION. 

No.    L  Governor  of  Virginia  to  divers  persons  on  the  subject  of  a  system  of  Poblic  In- 
stniction  proposed  to  be  established  in  and  for  that  State  —  RiehmontL  Man 

80,1816, 7ai 

IL  Jeremy  Bentham  to  the  respective  Governors  of  the  American  United  States, 
(Circular)— Lofiioi^  Jttfi«  ISlJy -.        itu 

III.  Comte  Delasteyrie,  Paris,  to  Jeremy  Bentham,  London,  on  receipt  of  his  Whole- 
Sheet  Chrestomathic  Table;  including  an  abridged  and  systematiaed  Tabular 
View  of  the  Bell-and-Lancaster  System  of  Instruction.  -       -       -        -    535 

rV.  Nodce  taken  of  Jeremy  Bentham's  Chresioroathia,  by  the  Paris  Matnal-Instsac- 

tion  Society,         ............0} 


*«*  Seversl  of  the  Pspers,  of  which  the  present  volume  consists,  were  printed  nnder  tibe  title  cf 
^*  Supplement  to  Papers  relative  to  Codification  and  Public  Instruction,  uidnding  CoRcspondenee 
with  tne  Russian  Emperor,  and  divers  constituted  authorities  in  the  American  United  ScaceL 
Published  by  Jeremy  Bentham,  London ;  printed  by  J.  M*Creery,  Black-horse  Court;  and  aoU 
by  Payne  and  Foas,  Pall-Mall,  and  R.  Hunter,  successor  to  Mr.  Johnson,  St.  Paul*s  Chmch. 
Tud.  1817.**  With  reference  to  the  present  arrangement,  the  Papers  printed  in  the  origiail 
Collection  were-Nos.  L  II.  III.  V.  VL  VII.  X.  and  XI.  of  Pan  iTandthe  wliole  of  Pan  IL 
Those  in  the  Supplement  were  Nos.  IV.  VIIL  IX  XIL  XIII.  and  XIV.  of  Part  L  The  pn. 
sent  more  uniform  arrangement  will  be  justified  by  the  following  note,  accompanying  the  table  of 
contents  of  the  ^*  Supplement.*'  which  shows  Uiat  the  separation  of  the  Papers  was  in  a  grat 
measure  owing  to  acadent:—"  Of  the  above  Papers,  Nos.  I.  II.  III.  and  iV.**  [correnondiiic 
with  IV.  XIL  XIII.  and  XIV.  of  the  present  EdiUon.]  *'  the  brouillons,  though  they  had  beea 
all  the  time  within  the  Author's  reach,  and  the  nacket,  m  whidi  their  were  eonomd,  ciOttltoiany 
under  his  eye,  had,  owing  to  a  weakness  in  his  sight,  been  overlooked,  and  were  not  found  till  after 
the  preceding  papers  had  been  dispatched  for  America.  Thence  it  is,  they  remain  to  fonn  so  msf 
numbers  in  tms  Supplement** 


Digitized  by 


Google 


PAPERS 

RBLATITE  TO 

CODIFICATION  AND  PUBLIC  INSTRUCTION. 


PART  I.  — ON  CODIFICATION- 


No.  L 

To  the  Prtndent  of  the  United  StaUe  of 
America, 

Qmen-Bqiun  PIao«,  Wattmlnsler, 
OeCobor  IBU. 

-  Sn,  —  The  offer,  which  it  ie  the  amhitioii 
of  this  address  to  submit  to  the  consideration 
•f  the  Pkveident  of  the  United  States,  is  ad- 
dressed  (70a  will  see  immediately)  not  to  the 
person,  but  to  the  office.  By  an  explanation 
thus  early  made,  some  reading  will  be  saved 
to  you.  The  respect,  of  which  the  offer  itself 
is  its  own  best  testimonial,  needs  not,  I  pre- 
sume, any  more  words  for  the  expression  dfit. 

To  come  to  the  point  at  once — Give  me. 
Sir,  the  necestary  encouragement,  ^  I  mean, 
a  Letter  importing  approbation  of  this  my 
humble  proposal ;  and,  as  &r  as  depends  upon 
yourself,  aoeeptanee,  I  will  forthwitii  set  about 
drawing  up,  for  the  use  of  the  Uniud  States^ 
or  such  of  them,  if  any,  as  may  see  reason  to 
give  their  acceptance  to  it,  a  complete  body  of 
proposed  law,  in  the  form  of  Statute  law: 
aay,  in  one  word,  a  Pannomion,  —  a  body  of 
statute  law,  including  a  sucoedaneum  to  that 
mass  of  foreign  law,  tbe  yoke  of  which,  in  the 
wordlees,  as  well  as  boundless,  and  shapeless 
shape  of  common^  alias  unwritten  law,  remains 
still  about  your  necks:  — a  complete  body,  or 
such  parts  of  it  as  tiie  lifo  and  health  of  a 
man,  whose  age  wants  little  of  four  and  sixty, 
may  allow  of. 

This  letter,  Sir, — I  mean  the  letter  above 
stipulated  for,  —  when  once  I  have  it  in  hand, 
I  have  my  reward,  I  have  my  employment: 
and  the  honour  inseparable  from  the  employ- 
ment is  the  only  retribution,  that  can  be  ae* 
tepted  for  the  labour  of  it. 

I  Bay  <<  accepted"  Sir, — not  required  or  e»' 
pected,  but  accepted:  for  from  this  word  co- 
roUiries  will  be  deduced,  the  utility  of  which, 
with  reference  to  the  proposed  service,  will, 
I  flatter  myself,  when  brought  to  view,  as 
they  will  be  presently,  not  appear  exposed  to 
doubt 

The  plan  of  the  proposed  work,  ^  and 
therein  the  supposed  adoamtagoome  reaidte,  the 
prospect  of  wfaieh  forms  what  the  proposal 
has  to  depend  upon  for  its  acceptance, — the 
circunistances  of  adoamtage  attached  to.  the 


nature  of  the  lenst  on  which  the  work  would 
be  executed,.^ the  declared  ol(fections  which 
it  ought  to  be  prepared  for,  together  with  the 
answere  whidi  those  objections  seem,  to  ad- 
mit  of, — the  latent,  but  not  the  less  power- 
fol,  obfitaclee  which  it  may  have  to  contend 
with,  the  a</vaiice<  already  made  towards  the 
execution  of  it, — on  all  these  several  topics,, 
some  sort  of  explanation  may  naturally  be 
looked  for :  .-^on  all  of  them,  something  in  thet 
way  of  explanation  shall  accordingly  be  at- 
tempted; attempted,  though  in  that  state  of 
extreme,  and  proportionably  disadvantageous 
compression,  without  which  no  reasonable 
hope  could  be  entertained  of  that  promptitude 
of  return  in  the  way  of  answer,  which  may  be 
requisite  to  success. 

Before  I  come  to  particiilars  respecting  the 
proposed  plan,  with  its  supposed  advantagee^ 
it  will  be  necessary  for  me  to  make  reference, 
once  for  all,  to  a  view  of  it  which  is  already  in 
print.  I  mean  the  work  in  3  vols.  8vo.,  which, 
under  the  title  of  Traitie  de  Legielation,  Ci" 
vile  et  Penale  ....  par  M.  Jeremie  Bentham^ 
tec.  was,  in  the  year  1802,  published  at  Paris, 
by  my  Genevan  friend,  M.  Dumont. 

One  copy  of  it  was,  upon  its  publication, 
sent  (I  understand)  by  the  Editor,  to  his 
countryman  Mr.  Gallatin,  Secretary  of  the 
Treasury  to  the  United  States :  whether,  in 
your  part  of  Ameria^  any  other  copies  of  it 
have  ever  been  in  existence,  it  has  not  fidlen 
in  my  way  to  know. 

Far  as  those  papers  were  froiQ  being  con* 
sidered  by  the  author  as  having  attained  a 
state  approaching  to  that  of  a  fimshed  work, 
yet  of  the  plan  which,  on  any  such  occasion 
as  that  in  question,  was  then,  and  still  would 
be,  proposed  to  be  pursued,  a  conception,  suf- 
ficient for  the  purpose  here  in  question,  may, 
if  I  do  not  deceive  myself,  be  obtained  from 
them.  Of  the  detaila,  even  of  the  proposed 
test,  they  exhibit  samples  more  than  one,  nor 
those  of  small  account.  So  mudi  of  the  plan 
being  already  there,  it  might  seem  that  no- 
thing in  explanation  of  it  could  be  necessary 
in  this  place.  But,  without  some  preconcep- 
tions, how  slight  and  general  soever,  of  some 
of  its  most  striking  peculiarities,  what  it  will 
immediately  be  necessary  to  say  of  it  in  the 
gross  might  scarcely  be  found  intelligible*. 
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S  I.  Nature  and  nppoMed  Adoantagu  of  the 
proposed  Foem . 

In  •  plan  framed  for  any  such  pQrpose  ag 
that  in  question,  matter  and  form  —  to  one 
dr  other  of  these  two  heads,  whatsoever  fea- 
tures, whether  of  excellence  or  fanperfection, 
may  be  distinguishable,  will,  it  is  believed, 
be  found  referable. 

1.  As  to  matter,  in  the  character  of  a  teet 
of,  and  security  for,  the  fitness  of  the  work 
in  this  respect  —  of  one  constituent  portion 
pervading  the  whole  mass  of  the  rationale  (if 
so  it  may  be  termed,)  such  wiU,  at  first  gkace, 
be  seen  to  be  the  eflldency,  tiiat  of  this  ap- 
pendage, a  brief  intimation,  however  slight, 
may,  for  the  present  purpose,  be  perhaps  of 
itself  sufficient. 

By  the  rationale  I  mean  (for  a  sample  see 
JVaitfy,  &c.  as  above,)  a  mass  of  reasons, 
accompanying,  in  the  shape  of  «  perpetual 
commentary,  the  whole  mass  of  imperative  or 
regulative  matter,  —  the  only  sort  of  matter, 
to  which  any  body  of  law  as  yet  extant  haa 
ever  yet  been  found  to  give  admission. 

Not  a  single  point  of  any  importance  wiD, 
in  anv  part,  be  settled,  but  that,  in  the  ra» 
tionaie,  the  considerations  by  which  the  pro* 
vision  made  in  relation  to  it  was  determined, 
will  be  to  be  found :  and,  by  the  connexion, 
whidi,  through  the  medium  of  Me  aU-gooem- 
ing  principle f  vix.  the  principle  of  utility,  these 
reasons  have  with  one  another,  and  by  the 
repeated  application  nude  of  the  same  renon 
to  different  parts  of  the  text,  the  quantity  <^ 
spnace  occupied  by  matter  of  this  description 
will  be  found  to  have  been  rendered  much 
less  than  could  readily  have  been  imagined. 

This  appendage,  or  component  part,  —  call 
it  which  you  please, — this  perpetual  comment 
tary  of  reasons,  is  what  I  will  venture  to  pro- 
pose as  a  test;  as  a  test,  and  the  only  test,  by 
whidi,  either  of  the  absolute  fitness  or  unfit- 
ness of  any  one  proposed  body  of  laws  taken 
by  itself,  or  of  the  comparative  fitness  of  each 
one  of  any  number  of  bodies  of  law,  standing 
in  competition  with  each  other,  and  proposed 
as  capable  of  serving  for  the  same  division  in 
the  field  of  legislation,  any  satisfiustonr  intlkea' 
tion  can  be  afforded :  —  a  test,  to  which,  by  a 
predetermined  and  pre-announeed  resolution, 
every  sudi  composition  ought  accordingly  to 
be  sulijected. 

Without  this  appendage,  to  draw  up  laws 
is  of  all  literary  tasks  the  easiest:  power  and 
win,  wherever  it  happens  to  them  to  meet, 
suffice  lor  it ;  of  intellect  there  is  no  need.  — 
On  the  other  hand,  i^  with  this  addition,  tbt 
task  is  of  all  tasks  the  most  difficult,  it  is  at 
the  same  time  that,  in  the  execution  of  which, 
whatsoever  trouble  may  be  found  necessary 
to  the  surmounting  it,  will  find  itself  moat 
worthily  and  richly  paid  for,  by  real  and  im- 
portant use. 


2.  As  to  >bfai — here  agsui,  by  one  wort 
-—cognoseiiUity,  every  sort  and  degree  af  a- 
cellence,  which,  under  this  head,  cu  begifn 
to  a  body  of  law,  will  be  fouad  ezprcaiilie. 
On  the  fact  of  its  being  jvreseiU  to  the  b^ 
of  him  on  whose  part,  to  the  cfifectindicBlfi 
action  or  forbearunee  ia,  on  cswii  ofyicB, 
called  for,  present,  —  that  is  to  asy,  ia  tk 
degree  of  correctneu  and  coumletemeoM  ■eea> 
sary  to  the  aocomplishmeBt  ot  the  kginhfis'i 
purposes,  —  depends,  on  each  orraaioa,  whsw 
soever  good  effect  the  law  can  be,  or  em 
have  been  designed  to  be,  prodaethrc  o£  Bat, 
on  the  form  ikus  given  to  the  wuuter,  viil 
depend  the  degree  of  excellence,  in  wUdbthr 
property  of  cognoscibility,  as  thoa  expbsaci 
has  been  given  to  it :  on  theybrai,  therefor. 
will,  in  a  proportionable  degree,  d^Msid  tbr 
practical  good  effect  of  whatsoever  degree  cf 
excellence  may  have  been  given  to  the  mit- 
terofthelaw. 

Takmg  eognoseibikty,  then,  Cm-  t&e  ca^ 
the  following  may  serve  as  a  aaasple  of  the 
meaiis, — of  the  scenri^Mfl  whicb,  in  the  plsn 
in  question,  have  been  devised  umd  pfovided 
for  the  attainment  of  that  end. 

I.  Division  of  the  wh^  Pmmmounam  into 
two  separate  parts, -.the  Gemeral  Code^stA 
the  system  of  Partieukir  Codaa, 

In  the  general  code  are  compriaed  afi  such 
matters,  of  whidi  it  concerns  per$tma  n  fe- 
aers/  to  be  apprised :  —  ia  the  ayateos  of  par- 
tieular  codes,  each  particular  code  *■»—■— ^«« 
such  matters  only,  with  whi«^  aoine  one  dms 
or  denomination  of  persona  only  hnve  coa- 
eern : — some  one  dass  or  defioaunntion.  or 
in  case  of  correlative  classes  of  peraoaa  m- 
ning  together  in  pairs  (such  aa  Jkuohmmd  and 
wifi,  master  and  servant,  and  so  foitk,)  some 
two  er  other  sudi  small  nussber  of  rlniMicii  or 
denominations,  whose  k^  eonoems  are  chas 
inseparably  interwoven. 

Merely  for  illustration's  sake :  nnabcr  of 
particular  codes  as  above,  say  200;  rnnage 
length  of  eadi,  5  pages.  Coowquent  advan- 
tage :  burthen  of  legal  matter  to  be  borne  ia 
mud  by  each  person  redueed  fixna  1000  pi^es 
to  5  pi^.  Such,  in  respect  of  eogmmsei-^ 
hihty,  is  the  advantage  which  this  sii^[ie  sr- 
rangement  suffices  to  produce.  Tomoresneh 
dasses,  it  is  true,  than  one,  will  one  and  the 
same  individual  person  be  conunooly  Souai 
aggregated:  ^  I  mean,  of  thoae  daaaea  whkk, 
as  above,  woidd  have  each  of  them  its  se^ 
parate  cede.  From  the  sort  of  aaving  ia 
question,  a  correspondent  deduction  vmid 
accordingly  be  to  be  made :  but,  for  ilfaMtia- 
tion,  thus  much,  without  going  any  fiiriliff 
into  calculation,  may,  it  is  supposed. 
From  general  coda  to  ptirtteular  os 
vice  versd,  frequent  references  will  ef 
be  necessary :  nor  in  the  workii^  np  ef  the 
one  can  the  texture  of  the  other,  conaistently 
with  deaniesi  and  mutual 
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unbeeded.     But  aU  thk  in  natter  of  detai], 
for  ^wlncli  no  room  can  be  found  liere. 

II.  In  eadi  code,  as  well  particular  as  ge^ 
fteral^  an  ulterior  distinction,  noted  and  acted 
upon,  18  the  distinction  between  matter  of 
c€m.st€nU  concernment,  and  matter  of  oee^ 
sionai  concernment.  To  produce  the  efiect 
aimed  at  in  the  making  of  a  law, — to  prodnee 
the  efiect  of  guidance,  —  that  which  is  mat- 
ter of  constant  concernment  moat,  in  all  its 
nmgnitcrde,  in  all  its  detail,  be  borne  in  miiid 
at  all  times :  while,  in  the  caae  of  that  which 
is  but  matter  of  oceasumai  concernment,  the 
bare  knawiedge  or  ntspieiim  of  its  eidstence 
will  in  general  be  soAdent ;  matters  being  so ' 
cirfnimstanced,  that,  before  the  time  for  ac- 
tion comes,  sufficient  time  for  rrfermet  to 
the  text  of  the  law,  and  for  perusal  of  its 
contents,  may,  on  all  occasions,  be  found. 

III.  In  eadi  code  in  whidi  it  is  found  re- 
quisite,— and  in  particular  in  the  penaf  brandi 
of  the  general  code,  in  which  it  will  through^ 
out  be  found  requisite, — another  distinction 
and  dlTision  made,  is  that  between  sNua  text, 
and  expository  matter  or  expoeition. 

^  The  expository  matter  consists  of  ezplana- 
tioRs,  given  of,  or  on  the  occasion  of,  this  or 
that  particular  word  in  the  main  text,  in  the 
nunn  text,  each  word  so  explained  is  distin- 
guished by  a  particular  type,  accompanied  by 
a  letter  or  figure  of  reference,  referring  to  that 
part  of  the  expository  matter  in  and  by  which 
it  is  explained ;  by  which  means  the  feet  of 
its  having  thus  received  explanation,  is  ren- 
dered manifest  to  every  eye. 

In  the  course  of  the  Pannomion,  should  this 
or  that  same  word  be  employed  in  every  so 
many  hundred  places,  one  and  the  same  ex- 
planation serves  for  all,  of  them :  care  having 
all  along  been  taken  to  apply  the  explanation 
to  erery  such  passage,  to  the  end  that  it  may 
be  found  conformable  to  the  sense  intended, 
in  each  such  passage,  to  be  conveyed. 

So  moderate  will  tiie  number  of  tiiese  es- 
aential  terms — these  expounded  words —  be 
found,  that  the  labour  necessary  to  the  giving 
correctness  and  consistency  to  the  part  of  the 
language,  the  import  of  which  is  thus  fixed, 
—fixed  by  authority  of  law, — needs  the  less 
begrudged. 

lY.  To  the  penal  code  belongs  an  ulterior 
ffistinction  peculiar  to  itself: — matter  de- 
scriptive of  the  ofiTence  in  its  ordinary  state, 
and  matter  indicative  of  the  several  causes  of 
justification*  aggravation,'^  and  ertemcafton,! 
with  the  grounds  of  exemption  |  firom  punish- 
ment which  apply  to  it- 

•  Bxamples^Conteftf,  selfidefineoy  lawftd 
txeiciie  of  pubUe  power ^  lawful  exercise  of  do- 

f  Premeditation,  confederacy^  &c 
i  UmnientionalUy,  provocation  (contempora- 
neous or  recent)  &.c 
§  Irueniiy,  Infimcy^  &c 


From  beginning  to  end,  one  object  kept  in 
▼iew  and  aimed  at  is~>that«  the  whole  field  of 
legislation  beiiig  surveyed,  —  surveyed  and 
travelled  through,  over  and  over  again,  in  all 
directions,  —  no  case  that  can  present  itself 
shall  find  itself  unnotioed  or  unprovided  for. 
Of  this  object  the  complete  attainment  may, 
periiape,  be  too  much  tor  human  weakness : 
but,  by  every  approach  made  towards  it,  the 
scienoe  is  advanced ;  and,  in  all  shapes,  the 
security  of  the  people  against  sufiTering, — 
sudden  and  unlooked-for  suffering; — isin- 


V.  Promulgation'ptqper :  — for  formularies 
of  all  sorts,— ooRoiyanees  and  agreements,  as 
well  as  instruments  of  judicial  procedure,  — 
paper^  of  a  particular  size  and  form,  and  op- 
pearance  in  other  respects,  provided ;  with  a 
margin  of  letter-press,  in  and  by  which,  in 
the  instance  of  each  such  species  of  instru- 
ment, intimation  is  given  of  the  whole  text 
of  the  law,  relative  to  the  species  of  transac- 
tion therein  in  question;  intimation, — viz. 
according  to  the  quantity  of  room  occupied 
^y  i^  given,  either  in  terminis,  or  in  the  way 
of  abstract,  with  indication  of,  and  with  re- 
ference to,  any  auch  portion  as  is  found  to  oc- 
cupy too  much  room  to  be  given  in  terminis. 

In  particular,  to  the  whole  business  of  con- 
veyances and  agreements  would  thus  be  given 
a  degree  of  simplicity,  certainty,  and  security, 
of  which,  even  after  the  many  improvements 
which,  I  am  certain,  must  have  been  made 
in  all  the  United  States,  upon  the  original 
chaos,  no  adequate  conception  would,  I  be- 
lieve, be  readily  fetrmed,  antecedently  to  ex- 
perience. 

In  and  by  this  method,  one  useful  result 
is  looked  for,  and  I  hope  provided  for ;  viz. 
that  to  sudi  persons,  by  whom,  in  respect  of 
its  matter^  the  work  may,  in  this  or  that  part 
of  ita  extent,  be  disapproved,  yet,  in  respect 
of  its  formj  it  may  still  be  found  of  use.  See- 
ing the  reasons,  in  which  the  proposed  pro- 
vision has  found  its  support  and  final  cause, 
each  such  disapprover  imil  thereby  have  be- 
fore him  such  a  view  as,  I  hope,  will  not  be 
an  indistinct  one,  of  the  force  with  which,  in 
the  sh(^)e  of  reason  and  argument,  he  has  to 
contend.  On  the  one  side,  he  may,  in  this  case, 
see  cause  to  sav,  "  This  or  that  reason  seems 
defective  >  and  taken  all  together,  the  whole 
mass  of  reasons  appear  insufficient  andincoo- 
dnsive:"  or,  on  the  other  side,  "  The  nature 
of  the  case  affords  such  or  such  a  reason,  no 
mention  of  which  is,  in  this  work,  to  be  found.*' 
«~  Thus  it  is,  that,  even  where  the  reasoning 
may  appear  erroneous  or  inconclusive,  and  the 
proposed  provision  improper  or  inadequate, 
— even  in  these  places,  if  the  matter  be 
stated  with  that  clearness,  which  it  has  been 
the  object  of  the  workman  to  give  to  every- 
thing that  ever  came  from  his  pen,  and  which, 
on  the  occasion  in  question,  would,  in  a  nose 
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particular  maimer,  be  tbe  object  of  Ms  en- 
deavour and  his  hope, — even  bis  error »  may, 
by  serving  or  helping  to  bring  to  view  the 
opposite  truths,  be  found  not  altogether  de- 
void of  use. 

In  this  way  it  is,  that,  both  in  point  of 
matter  and  in  point  c^  form,  his  endeavour 
would  be  to  give  to  tbe  work  such  a  diarac- 
ter  and  complexion,  as  shall  be  found  corre- 
spondent to  the  progress  made,  in  these  onr 
times,  in  every  other  line  of  useful  sdenoe : 
to  the  end  that,  neither  in  the  whole  nor  in 
any  part,  —  in  matters  of  law  any  more  than 
in  matters  dependent  on  mecfaanieal  or  che- 
mical science, —shall  the  lot  of  the  inhabi- 
tants of  your  part  of  the  globe,  be,  in  future, 
determined  by  the  unexperienced  and  ill-oon- 
sidered  imaginations  of  prim»val  barbarism. 

As  matters  of  law  stand  at  present,  in  yottr 
country.  Sir  (not  to  speak  of  ours,}  on  what 
sort  of  basis  is  it  that  every  man's  dearest 
and  most  important  interests  standi  or  rather 
fluctuate?  On  some  random  decision,  or 
string  of  frequently  contradictory  decisions, 
pronounced  in  this  or  that  barbarous  age,  al- 
most ai>vays  without  any  intelligible  reason, 
under  the  impidse  of  some  private  and  sinis- 
ter interest,  perceptible  or  not  peroeptible, 
without  thought  or  possibility  of  thought,  of 
any  such  circumstances  or  exigencies,  as  those 
of  the  people  by  whom  the  country  here  in 
question  is  inhabited  at  the  present  time: 
pronounced  by  men,  who,  if  ^sposition  and 
inclination  depend  in  any  degree  mi  private 
interest,  were  as  fiir  firom  being  voiiUng,  as 
from  being,  in  respect  of  inteWgence,  able^  to 
render  their  decisions  conformable  to  the  in- 
terests, even  of  the  people,  by  whose  disputes 
those  decisions  were  called  for,  and  whose 
situation  alone  it  was  possible  that,  in  the 
framing  of  those  dedsions,  they  should  have 
in  view : — even  of  the  people  of  those  seve* 
ral  past  ages,  —  not  to  speak  of  those  of  the 
present  age,  or  of  ages  yet  to  come. 

Since  the  year  in  which  the  work  edited 
by  Mr.  Dumont,  was  published  in  French, 
at  Paris,  —  viz.  the  year  1802,  _  that  same 
language  has  given  birth  to  two  authoritative 
codes — the  one  already  a  Poiuiomsofi,  or  at 
least  designed  to  become  such,  publidied  by 
authority  of  the  Erench  Emperor;  the  other, 
confined  as  yet  to  the  pffim/ branch,  published 
by  authority  of  the  King  of  Bavaria,  In  both 
instances,  tiie  compositors  have  done  me  the 
honour  to  take  into  consideration  and  make 
mention  of  that  work  of  mine.  On  the  pro- 
posed occasi<m  in  question,  I  should  not  fiul 
to  make  correspondent  return,  and  make  my 
best  profit  of  their  labours. 

The  examination  of  them  is  what  I  have 
as  yet  postponed,  waiting  for  some  particular 
occasion,  hj  wiiick  such  examination  might 
be  applied  to  some  particular  use.  But  to 
warrant  a  man  m  pronouncing,  and  with  con- 


fidence, th«t,  ia  and  by  eadi  of  tfaose  worft^ 
a  prodigious  benefit  has  been  coaferfcd  m 
their  subjects  by  their  respectiTe  aoTCfcipi, 
it  is  not  necessary  to  have  read  ao  mnck  a*« 
ringle  page.  Executed  as  well  aa  the  nataR 
of  men  and  things  admits  of  tta  beii^  a»- 
cuted,  no  other  Uterary  work  can  vie  with  is 
in  usefulness :  — executed  in  the  very  vortf 
manner  in  which,  in  the  present  atate  of  m- 
dety,  it  is  at  all  tikdy  to  be  executed,  it  oa 
scarcely,  when  compared  with  the  chaos  ts 
which  it  comes  to  be  substituted,  fiul  tobe  pro- 
ductive of  dear  profit  in  the  account  of  ase. 

Of  some  of  the  leadmg  femiwre9,  by  wUA 
the  work  here  proposed  would  be  dkua- 
guished  from  both  thoae,  — a  work  cowpoMd 
for  the  use  of  men  who  are  in  uae  not  oalj 
to  think,  but  to  speak  and  print  what  the? 
think,  from  works  composed  fiar  the  use  af 
men  who  scarcely  dare  speak  what  th^  think, 
and  to  whom  it  has  been  rendered  impTK- 
ticable  to  print  what  they  think — a  slig^ 
sketch.  Sir,  has  just  been  laid  befixe  yoe. 

L  For  securing  the  aptitude  of  it  in  poiat 
of  matter, — in  the  |irapose<<  En^si  wofk, 
the  ratiomale  above  described :  in  neither  of 
those  French  works,  any  secuiitj  at  all,  ia 
this  shape  or  any  other. 

IL  For  securing  the  aptitude  ofthe  work  IB 
point  of  form, — for  securing  to  it  the  mazi' 
mum  of  cognoseihiUtg — and  thereby  the  ad- 
vantage of  produdng,  to  the  gieateat  extent 
possible,  in  respect  of  number  of  obaarvaaca 
compared  with  number  of  iioff-o6acn»ioti, 
whatever  effect  it  purposes  to  itself  to  pro- 
duce, in  the  proposed  English  work  —  1. 
Division  into  General  Code  and  ayatcai  of 
particular  codes.  2.  Division  of  the  tenor  of 
the  law  throughout  into  Maim  text  and  Ex- 
positorg  matter.  3.  In  the  Penal  Code  (not 
to  insist  on  any  sudi  division  as  the  usual  aad 
already  fiuniliar  one,)  into  general  titiet  (titks 
of  general  application)  and  particular  Hda, 
(each  applying  exdusively  to  a  particiifar 
spedes  or  tribe  of  offences.)  4.  Division  of 
Main  text  and  Expository  matter  together, 
into  definitional  matter,  descriptive  of  the 
main  ho^  of  eadi  offence ;  and  modifimtire 
matter,  indicative  of  the  several  causes  of 
justification,  aggravation,  extemuUiom^madei' 
caption,  which  apply  to  iL 

IIL  For  securing,  on  every  imaginable  oc- 
casion, actual  and  perfect  notoriety,  — to  amk 
new  set  <^  rights  acquired,  and  ooneapondent 
obligations  contracted,  —  vix.  by  whataoerer 
instruments  of  conveyance  or  agreement  eoa> 
tracted,  and  that  not  only  as  soon  as  coa- 
tracted,  but  also  before  oootracted,  and  theace 
before  the  time  when  repentance  arould  come 
too  late, — in  the  proposed  English  wotk,  tko 
already  described  Promulgaiiom  paper  .- 

In  ndther  of  those  Froich  wnrks,  for  the 
necessary  cognoscibUitg  and  motortatg  above 
described,  is  any  security  at  all,  ia  any  of  the 
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just  above  mentioned  shapes,  or  in  any  odier 
shape,  either  declared  to. be  given,  or  dis- 
oemible. 

Here,  Sir,  you  see,  was  a  memento  given ; 
«—  it  was  not  put  to  ose :  — here  was  even  a 
^enmilet  thrown  down; — it  was  not  taken 
up.  CSrcumstanced  as  those  respectable  and 
truly  usefid  servants  of  the  public  were, 
causes  for  such  abstention  might,  without 
much  difficulty,  perhaps  be  found :  —  causes 
which  it  would,  however,  be  more  easy  to 
imagiiie,  than  useful  to  express. 

That,  in  the  United  States,  any  similar, 
or  any  other,  causes  should  be  found — found 
not  mily  operating,  but  operating  with  effect, 
to  the  neglect  of  all  those  securities  for  the 
adaptation  of  law  to  the  only  useful  ends  of 
Uw, — is  a  result,  the  bare  possibility  of  whidi 
cannot,  by  a  feeling  mind,  be  regarded  with 
indifference. 

The  encouragement,  not  only  stipulated 
for,  as  above,  but  demanded  in  fidvance,  is  a 
gem  of  too  high  a  price,  to  be  cast,  either  into 
the  sea,  or  across  the  sea,  without  thought, 
or  without  such  prospect  of  a  suitable  return 
as  the  nature  of  the  case  admits  of. 

Of  the  presumable  fitness  of  any  person 
for  the  execution  of  a  literary  work  proposed 
by  him,  no  evidence  so  apposite  can,  I  sup- 
pose, be  looked  for,  as  that  whidi  is  presented 
by  a  work  or  works,  where  any  such  happen 
to  be  in  existence,  taking  for  their  subject  the 
subject  itself  winch  is  proposed  to  be  taken 
in  hand,  or  any  part  or  parts  of  it. 

An  assortment,  as  nearly  complete  as  could 
be  formed,  of  such  of  my  printed  works  as 
have  taken  for  their  subject  any  part  or  parts 
of  the  field  of  legislation,  accompanies  this 
letter,  and  solicits  the  honour  of  your  accept- 
ance. They  are  the  fruit  of  above  forty-five 
years  devoted  to  the  study  of  the  science,  and 
ifor  little  less  than  the  whole  of  that  time, 
without  a  view  to  anything  but  the  improve- 
ment of  it. 

If  to  a  discerning  mind,  such  as  that  to 
which  this  offer  conaders  i^lf  as  addressed, 
any  such  hose  presumptions,  as  are  capable 
of  being  afforded,  by  tokens  of  attention  and 
approbation,  given  by  foreign  authorities,  can 
be  of  any  use,  it  can  only  be  by  contributing 
to  produce,  should  such  be  the  result,  a  re- 
currence to  the  only  direct  and  proper  evi- 
dence—  vis.  the  works  themselves. 

Citizenship  of  France^  decreed  by  one  of 
the  National  Assemblies,  on  the  same  occa- 
sion on  which  the  like  mark  of  approbation 
was  bestowed  on  Joseph  Priestley  and  Thomas 
Payne, — In  one  of  the  Legislative  Assemblies 
held  during  the  consulate  of  the  present  Em- 
peror, eulogium  pronounced  by  one  of  the 
members  on  the  alwve-mentioned  work,  and 
printed  in  the  official  paper — Nomination 
rthough  by  subsequent  incidents  rendered 
nruitless)  to  the  then  existing  Institute  of 


France  —  Tiaaslation  of  that  same  work, 
made  by  order  of  the  Russian  government, 
and  published  in  the  Hussion  language,  be- 
sides another  published  in  the  same  luiguage 
without  authority —  Translation  of  another 
warh,  viz.  one  on  the  mode  of  providing  for 
the  poor,  made  and  published  during  the 
consulate  by  the  munidpelity  of  Paris,  and 
(if  I  have  been  not  misinformed)  since  put, 
in  some  shape  and  degree  or  other,  to  public 
use  —  these  tokens,  together  with  the  notices 
taken,  as  above,  in  the  French  and  Bavarian 
codes,  may,  it  is  hoped,  have  the  additional 
good  effect,  of  rendering  it  pretty  apparent, 
that  governments  of  the  most  opposite  forms 
and  characters  have  found  something  to  ap- 
prove, nothing  considerable  to  disapprove, 
and  nothing  at  all  to  be  ap^eheneive  of,  in 
the  views  and  dispositions,  with  which  the  task 
here  proposed  would  be  taken  in  hand. 

In  a  man's  writing,  the  character  of  the 
moral  part  is  not  so  clearly  delineated,  as 
that  of  the  intellectual  part,  of  his  fiwne. 

Art^ice,  in  pursuit  of  some  private  end, 
might  give  birth  to  an  offer  such  as  the  pre- 
sent, unaccompanied  with  any  such  intention 
as  that  of  giving  effect  to  the  engagement 
sought :  levity,  though  pure  from  original  in- 
sincerity, might  intervene  at  any  time,  and 
be  productive  of  the  same  fiulure. 

On  the  question  concerning  intellectual 
aptitude,  the  evidence  lying  before  you,  the 
judgment,  Sir,  will  be  your  own.  As  to  whal 
regards  moral  promise,  the  nature  of  the  case 
refers  you  in  course  to  the  gentleman,  be  he 
who  he  may,  who  in  this  country,  stands 
chai^edwiththeaffairsof  your  State.  Trans- 
mitted to  him,  your  letter — I  mean  the  neces- 
sary letter  of  authorization  above  stipulated 
for — may,  according  to  the  result  of  his  in- 
quiries, be  delivered  or  kept  back. 

§  II.  Advantages  promised. 

As  to  the  advantages  that  promise  to  re* 
suit  from  the  grtUuitousness  of  the  proposed 
service,  though  tnere  is  not  one  of  them  that 
seems  much  in  danger  of  escaping  the  obser* 
vation  of  the  distinguished  person  to  whom 
the  proposal  is  addressed,  yet,  as  it  will  natu- 
rally have  to  pass  through  a  variety  of  hands* 
in  all  of  which  it  cannot  promise  itself  exactly 
the  same  degree  of  attention,  it  may  not  be 
amiss  that  these  features  of  recommendation 
should  in  this  place  be  distinctly  brought  to 
view. 

1.  In  the  first  place,  no  pecuniary  charge 
whatever  being  to  be  imposed  on  the  public^ 
or  any  part  of  it,  the  great  and  prominent 
objection  which  public  works  in  general  have 
to  encounter,  has  here  no  place: — and  be 
the  chance  for  useful  service  rated  ever  so 
low,  still,  should  any  the  smallest  poition  be 
reaped,  it  will  be  all  clear  gain. 

2.  By  supervening  imbecility,  by  deaths  o' 
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eTen  by  UvUy  and  caprice  on  the  part  of  the 
propoaed  workman,  should  the  work  be  left 
in  a  state  ever  so  £sr  from  compUtenesa,  still, 
to  the  public,  there  would  be  no  positive  loss : 
the  situation  in  which  in  this  respect  it  would 
find  itself,  would,  at  the  worst,  be  but  what 
it  is  at  present — be  but  what  it  would  have 
been,  had  no  such  proposal  been  ever  made. 

3.  On  these  terms,  the  situation  of  the 
workman  stands  altogether  out  of  the  influ- 
ence  of  any  sinister  motive,  from  which  either 
an  undue  protraction  of  the  business,  or  an 
undue  aeceieratUm  of  it,  might  be  appre* 
bended  :-«/irofracf  ton,  as  if  a  salsury  were 
given,  to  be  received  during  the  coatinuaAce 
of  it:  aeceUratiom^  as  if  it  were  a  aum  of 
money  to  be  once  paid,  or  a  life-annuity  to 
commence,  at  the  coiiq>letion  of  it. 

4.  In  respect  of  ^e  eommencementj  and  ao 
fitf  in  respect  of  the  conation,  of  the  work, 
it  admata  of  a  degree  of  promptitude,  the 
want  of  which  might  otherwise  be  &tal  to 
the  whole  design.  If  money  were  necessary, 
consents, —  I  need  not  set  myself  to  think  or 
to  inquire  in  what  number  — would  be  requi- 
site to  be  obtained — obtained  not  only  for 
the  fixation  of  the  sum,  but  for  the  origina- 
tion of  the  measure,  and,  therefore,  if  not  for 
the  giving  of  any  answer,  at  any  rate  for  the 
giving  any  definitive  and  sufficient  anawer  to 
this  address.  As  it  is,  a  angle  fiat,  a  letter, 
how  short  soever,  from  the  authority  to  which 
this  address  is  made,  suffices  for  giving  com- 
mencement to  the  work :  and  whatever  sub- 
sidiary matters  may  hereinafter  come  to  be 
suggested^  may  vrithout  inconvenience  wait^ 
in  that  case,  all  proper  and  accustomed  de- 
lays. 

5.  It  must,  I  think,  be  acknowledged  to  be 
a  feature  of  no  small  advantage  in  any  pro- 
posal, if  it  be  such  as  to  dear  fi^mn  all  possible 
suspicion  of  sinister  interest,  all  Luch  persons 
to  whom  it  may  happen  to  take  a  part  in  the 
giving  introduction  or  support  to  it 

To  this  sort  of  advantage,  if  there  be  any 
imaginable  proposal  that  can  lay  daim,  tlua, 
I  think,  cannot  easily  avoid  being  recognised 
to  be  thus  happily  drcumatanced. 

With  or  without  any  particular  individual, 
in  the  character  of  proposed  workman  in  his 
eye,  suppose  the  pre-enunent  person  to  whom 
this  proposal  is  submitted-jmppose  him  Inring- 
ing  forward  a  plan,  tending  to  the  accomplish- 
ment of  the  propoaed  work,  but  aocompaaied 
with  a  plan  of  remvneration,  in  the  ordinary 
shape  and  mode.  What  would  be,  be  he  who 
he  may,  the  motivee  to  which  the  proposal 
would  be  referred  ?  — referred,  by  adversaries 
at  least,  not  to  speak  of  friends  ?  ^-  they  are 
by  much  too  obvious  to  need  mentioning. 

Supposing  it  the  good  fortune  of  this  pro- 
posal to  obtain  the  sort  of  approbation  which 
it  aspires  to,  I  have  set  myself  to  consider, 
by  wliat  pMblic  tokens  it  may  be  natural  and 


proper  for  that  approbatiOB  to  dedare  itaeil 
The  inability  I  have  finmd  myself  imdery  d 
obtaining  the  documents  necessary  to  aeeaic 
me  against  felling  into  miaooneeptaon  reapect- 
ing  such  of  the  functions  of  your  iujgii  olBee; 
Sir,  as  may  be  found  to  have  apptioatioB  to 
the  present  case,  wiU,  I  hope,  in  case  cioK- 
supposal,  obtain  for  me  the  benefit  ct  yom 
indulgence. 

The  steps,  to  any  or  all  of  iMA  it  mw 
happen  to  be  taken  in  this  view,  preaest 
themselves  to  my  imaginaiioii  aa  follows: — 

1.  To  lay  the  proposal  before  Congnm  si 
its  meeting,  with  a  reeommemdaiiom  to  take  k 
into  consideration,  stating,  or  not  ststiag, 
the  provisional  authoriatioo  given,  or  ia- 
tended  to  be  given,  to  the  author. 

2.  To  cause  a  numUe  to  be  made  in  the 
books  of  the  President's  oflkse,  staiiog  a  re- 
solution, on  the  part  of  the  Presidemt  far  tie 
time  being,  to  lay  befiire  Congieaa  any  wmik 
part  of  the  work  as  may  have  been  transoBt. 
ted  during  his  continuance  in  office^  together 
with  a  recommendation  of  the  like  opentioB, 
in  the  like  event,  to  fittwre  presidentB. 

3.  To  transmit  a  copy  <rf  tbia  paopoial, 
accompanied  with  a  like  reonmrnendation,  to 
the  legialative  bodies  of  each,  or  any,  of  the 
several  particular  Staiee, 

4.  To  cause  it,  on  public  aeeonnt,  to  be 
printed  and  published  by  authority,  i 
public  documents  are  in  use  to  be. 

For  affording  to  me  the 
ragement,  any  one  of  the  above  1 
of  approbation  would,  if  notified  to  me  by  the 
President,  be  sufficient:  bet  the  greater  the 
number  of  them  that  may  come  united,  the 
greater,  of  eourae,  and  the  more  opentivc, 
would  be  the  eneoon^eBaent. 

Two  thiuga  require  to  this  parpoae  to  he 
distinguished: — I.  Thecifs^itaelf;  S-Aay 
work  that  may  come  to  be  presented  by  aoe 
in««eca<toaofit. 

If,  by  any  approbation  bestowed  upon  the 
design  itself  you  were  to  be  pledged  for  the 
like  or  any  other  tokens  of  apprirfwrion,  to 
be  bestowed  on  any  work  done  in  execntieB 
of  this  same  design,  this  would  be  aa  obyec- 
tion  against  the  bestowing  any  such  provi- 
doaal  approbation  on  the  design  iiaeUi  Wba 
it  comes,  the  work  might  appear  ill  a^pted 
to  its  purpose,  and,  on  that  or  any  other  ac 
count,  not  likely  to  be  approved  by  the  re- 
spective constituted  authorities,  on  ^Hnch  the 
adopti<m  of  it  would  have  to  depend. 

With  submission,  it  appears  to  me.  Sir, 
that,  on  the  supposition  tfaatdU  dsaiyn  Uedf 
has  met  your  approbation*  it  woold  not  be  a 
committal  of  yourself  were  you  to  nndertaka 
for  the  forwarding,  either  to  Ooa^rem  or  te  the 
several  legislatures,  for  their  oooMdeiatioB, 
angwork,  that  shall  have  been  transndtted  by 
me,  in  execution  of  the  design  so  appnead. 

Tor,  contrary  to  ezpectatioo,  when  pr». 
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duiced,  suppose  the  work  to  prore,  in  your 
judgment,  to  ever  so  great  a  degree  absurd, 
and  even  ridiculous,  nothing  wiU  tibere  be  to 
hinder  you  from  saying  so :  wherever  it  goes, 
there  it  will  lie :  nor  will  it  impose,  on  any 
person,  any  such  trouble  as  that  of  taking 
it  into  consideration,  unless  some  person  or 
other  should  happen  to  be  to  such  a  degree 
impressed  with  the  contrary  notion  as  to  make 
the  proper  motion  for  causing  it  to  be  taken 
into  consideration,  as  in  the  case  of  any  par- 
ticular law  proposed  in  ordinary  course. 

Am  to  tke  expense  of  printing — to  any  such 
extent  as  in  the  di£lerent  cases  may  appear 
requisite — an  expense  so  moderate  would 
hardly,  I  should  suppose,  be  grudged  by  those 
to  whom  it  belongs  to  judge :  if  it  should,  it 
would  not  be  grudged  by  me. 

§  III.  Objection  answered. 

Against  an  enterprise  of  the  sort  in  ques- 
tion, a  host  of  jealousies  and  fears  will  na- 
turally be  springing  up  and  arming  themselves 
with  objections.  To  such  as  appear  best 
groundedy  or  most  plausible,  I  proceed  to 
submit  sudi  answers  as  the  nature  of  the  case 
presents  to  me. 

Objection  the  1st. — Distwhance  to  pro- 
perty, and  other  existing  rights *'  What!" 

(cries  the  man  of  law)  "  remove  our  land^ 
marks  1  revolutionize  our  property!  throw 
every  thing  into  confusion !  Is  this  what  yon 
would  be  at?  and  is  this  to  be  the  practical 
fruit  of  these  fine  theories  of  yours  ?" 

Such,  Sir,  if  not  where  you  are — such,  at 
any  rate»  would  be  sure  to  be  his  language 
here. 

My  answer  is-—  So  &r  as  the  objection  con- 
fines itself  to  the  law  o£ private  rights  — when 
these,  and  any  other  number  of  declamatory 
generalities  in  the  same  strain  have  been 
expended,  the  only  real  mischief  which  they 
liold  up  to  view,  is,  that  which  is  reducible 
to  this  one  expression — to  existing  expecta- 
tions^ disappoinimentp  productive  of  the  patn^. 
Jul  sense  of  loss. 

What,  then,  is  this  mischief,  by  the  appre- 
bettsion  of  which  the  proposed  Pannomionis 
thus  to  be  put  aside  ? 

It  is  the  very  mischief,  under  which  it  is 
imffossihle  that,  —  for  want  of  a  written,  and 
▼isible,  and  intelligible,  and  cognoedble  rule 
of  action,  in  a  wwd,  for  want  of  a  Poimomion, 
—the  people  in  your  country  should  not  be 
at  present  labouring :  the  very  grievance  firom 
which  it  is  the  object  of  this,  my  humble 
proposal,  to  be  admitted  to  afford  them  m^ 
best  assistance  towards  working  out  their 
deliveranee : — the  principal  grievance,  which 
it  would  not  only  be  the  olgect,  but,  to  a  con- 
siderable degree,  the  sure  effect,  of  a  Panno- 
mion,  to  remove. 

Throughout  the  whole  extent  of  the  ter- 
fitory  of  the  United  States  (new-aoquired 
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dependencies  excepted,  in  ^^ch  matters  can- 
not but  be  still  worse,)  what  is  it  that,  at 
this  moment,  forms  the  basis  of  the  rule  of 
action?  What  but  an  ideal  and  shapeless 
mass  of  fnere^  conjectural  and  essentiallg  un- 
eognoscible  matter? — nkatter  without  mind, 
worh  without  an  author;  occupying,  through 
the  osdtancy  of  the  legislature,  a  place  that 
ought  to  be  filled ;  and  exercising  in  it  the  au- 
thority that  ought  to  be  exercised,  by  law  t 

NulUt  lex  verbU^  a  nulloy  nullihiy  nunquam^ 
Law,  in  no  von2f ,  by  no  fnan,  never,  made  &-. 
Law  which,  having  had  for  its  authors,  not 
ihe  people  themsrives,  nor  any  persons  chosen 
by  the  people,  but  the  creatures,  the  ever*, 
removable  and  completely  and  perpetually 
dependent  creatures  of  the  hing  ahne  (till  the 
revolution  this  was  completely  true,  and  even 
since,  it  has  not  wanted  much  of  being  so,) 
had,  of  course,  for  its  main  object,  not  the 
good  of  the  people,  but,  as  far  as  the  blind- 
ness or  patience  of  the  people  would  permit^ 
the  interests — the  sinister  and  confederated 
interests — of  the  creator,  under  whose  in- 
fluence, and  the  creatures,  by  whose  hands^ 
it  was  spun  out ;  — 

Law,  blundered  out  by  a  set  of  men,  who» 
-*.  their  course  of  operation  not  being  at  their 
own  command,  but  at  the  command  of  the 
plaintifis  in  the  several  causes,  —  were  all 
along  as  completely  destitute  of  the  power, 
as,  under  the  influence  of  sinister  interest, 
they  could  not  but  be  of  the  inclination  to 
operate  in  pursuit  of  any  dear  and  enlaiged 
views  of  utility,  public  or  private,  or  so  much 
as  upon  any  comprehensive  and  consistent 
plan,  good  or  bad,  in  the  delineation  of  the 
r^Aft  they  were  confirming,  and  the  ohUga^ 
tians  they  were  imposing:  —  and  which  ac- 
cordingly never  has  been,  nor,  to  any  purpose, 
good  or  bad,  ever  could  have  been,  nor  ever 
can  be,  the  result  of  antecedent  reflection, 
grounded  on  a  aeneral  view  of  the  nature  of 
each  case,  of  ti^e  exigendes  belonging  to  it» 
or  the  analogous  cases  connected  with  it :  nor, 
in  a  word,  anything  better  than  a  shapeless 
heap  of  odds  and  ends,  the  pattern  of  which 
has,  in  each  instance,  been  necessarily  deter- 
mined by  the  nature  of  the  demand,  put  in^ 
by  the  plaintiff,  as  above :  — 

Law  which,  being,  in  so  fiur  as  it  could  be 
said  to  be  made,  made  at  a  multitude  of  suc- 
cessive periods,  and  for  the  use  and  govern-^ 
ance  of  so  many  different  generations  of  men, 
—  men,  imbued  with  notions,  habituated  to 
modes  of  life,  differing,  more  or  less  widely, 
from  each  other,  as  well  as  horn  those  which 
have  place  at  present, — would,  even  had  it 
been  well  adapted  to  the  drcumstances  and 
exigendes  of  the  times,  in  which  its  parts 
respectively  came  into  existence,  have,  to  a 
considerable  extent,  been  thereby  rendered, 
not  the  better  adapted,  but  by  so  mudi  the- 
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wor$e  adapted,  to  fhe  notions  and  manners 
nolo  prevalent,  to  the  state  of  tilings  at  pre- 
sent in  existence :  — 

Law,  which,  by  its  essential  ybrm  and  cha- 
racter, as  above  indicated,  is,  so  long  as  it 
retains  that  form,  altogether  disabled  from 
either  giving  to  itself,  or  receiving  from  any 
other  quarter,  improvement  or  correction^  upon 
A  scale  of  any  considerable  extent;  which, 
even  upon  the  minuteit  scale,  cannot  give  to 
itself  any  improvement  in  the  way  ofpartieu- 
lar  utility,  but  at  the  expense  of  general  cer- 
tainty :  nor,  even  at  that  price,  but  by  a  course 
of  successive  acts  of  arbitrary  power — acts 
productive,  in  the  first  place,  of  a  correspon- 
dent succession  of  particular  disappointmentB, 
followed,  each  of  them  in  proportion  as  it 
comes  to  be  known,  by  those  more  extensively 
spreading  apprehensions  of  tiuecvn'ty,  which 
are  among  the  inseparable  concomitants  and 
consequences  of  that  ever  deplorable,  how- 
soever originally  necessary  and  miavoidable, 
taint  of  iniquity,  inherent  in  the  very  essence 
of  ex-post'facto  law. 

Of  ex.post'facto  law,  did  I  say?  Tes:  for 
that  which  by  common  sense,  spoddng  by  the 
mouth  of  Cicero,  has  been  spoken  of  as  the 
most  mischievous  and  intolerable  abuse,  of 
which,  in  the  form  in  which  it  is  called  writ- 
ten or  statute  law,  the  rule  of  action  is  sus- 
ceptible, is  an  abomination  interwoven  in  the 
very  essence  of  that  spurious  and  impostrous 
substitute,  which,  to  its  makers  and  their 
dupes,  is  an  object  of  such  prostrate  admira- 
tion, and  such  indefatigable  eulogy,  under  the 
name  of  common  or  unwritten  law. 

Of  unwritten  (for  such  is  the  term  in  use,) 
but  much  more  properly  of  uncomposed  and 
unenacted  law  (for  of  writing  there  is,  beyond 
comparison,  more  belonging  to  this  spurious 
than  to  the  genuine  sort)  ^- of  this  impos- 
trous law,  the  fruits,  the  perpetual  fruits,  are 
— in  the  ctri/  or  non-penal  branch,  as  above; 
uncertainty,  uncognoscibility,  particular  disap- 
pointments, without  end,  general  sense  ofinss" 
curity  against  similar  disappointment  and  loss ; 
—.  in  the  penal  branch,  uncertainty  and  un- 
cognoscibiUty,  as  before;  and,  instead  of 
compliance  and  obedience,  the  evil  of  trans- 
gression, mixed  with  the  evil  of  punishment: 
— in  both  branches,  in  the  breast  and  in  the 
hands  of  the  judge,  power  everywhere  arbi- 
trary, with  the  semblance  of  a  set  of  rules  to 
serve  as  a  screen  to  it. 

Such  are  the  fruits  of  this  species  of  mock 
law,  even  in  the  country  which  gave  it  birth : 
how  much  more  pregnant  with  insecurity—* 
with  unexpected  and  useless  hardship -« as 
well  in  the  shape  of  civil  loss,  as  in  the  shape 
of  penal  it^tion,  and  non-prevention  of 
crimes,  must  it  not  necessarily  be,  in  a  conn- 
try  into  which  the  matter  of  it  is  continually 
imported  t  imported  from  a  foreign  country, 
whose  yoke  the  American  nation  has,  to  all 


other  purposes,  so  happily  for  both 
shaken  off. 

Not  that  I  am  by  any  means  nmwwe  of 
the  prodigious  mass  of  rubbish,  of  wUch,  <m 
the  importation  of  English  common  \mm  into 


Amerin,  part  was,  on  the  cluai|e  of  ptaoe, 

oessarOy,  \m  li  " "   " 
other  parts,  since  the  original  i 


naturally,  or  even  necessarily 


different  times,  so  wisely  and  happily  cast  oat 
of  it:  religiousbf  persecuting  Iftws,  mmturiel 
rights,  tithes,  eoctesiastieal  eonrfs,  in  aevcfal 
of  the  States  at  least;  distinctioiw  betiRaca 
law  and  equity,  secret  Rome-bred  mode  of 
extracting  testimony,  I  beUere  every  wheic, 
— and  so  forth.  Not  that  I  am  by  any  naeaas 
insensible  to  the  prodigious  alleviaEtion,  which, 
from  the  removid  of  so  large  a  portkm  of  it, 
the  burthen  cannot  but  have  ezperieDeed. 
But  though,  of  the  whole  mass  already  im- 
ported, as  well  as  of  each  successive  nsaaa,  as 
they  come  respectively  to  be  imported,  there 
is,  and  will  be,  so  much  the  leas  tliat  needs 
to  be  attended  to ;  yet,  from  Hie  respective 
magnitudes  of  those  several  nmnm  n  ao  io^ 
ported,  no  defidcation  ever  has  been  made, 
or  can  be  made.  The  conse<iiienee  is,  thai 
what  alleviation  soever  the  burthen  of  the 
law  has  ever  received,  or  can  ever  be  made  to 
receive,  as  above,  viz.  by  successive  patches 
of  statute  law,  applied  to  the  immenae  and 
continually  growing  body  of  unwritten,  alias 
commoK  law,  is  confined  to  the  matter,  leaving 
the  form  of  it  as  immeasuraUe,  as  incompre- 
hensible,  and  consequently,  as  advene  to  cer- 
tainty and  cognoscibility,  as  ever. 

Yes,  Sir,  so  long  as  there  remains  any  the 
smallest  scrap  of  unwritten  law  unexUi  paled, 
it  suffices  to  taint  with  its  own  oormptian, 
— its  own  inbred  and  incurable  cormptioB, 
~  whatsoever  portion  of  statute  law  has  evv 
been,  or  can  ever  be,  applied  to  it. 

So  fiur  then  as  disturbance  to  existiof^  rigkis 
is  the  disorder  in  question,  the  proposed  ope- 
ration, so  fitf  from  producing  or  aggravatiiy 
such  the  disorder,  presents  not  only  the  sorr, 
but  the  only  possible  remedy.  Distorbanoe? 
—  a  state  of  disturbance,  — of  perpetnal  and 
universally  extending  disturbance — Is  the 
very  state  in  which  they  have  hitherto  exist- 
ed ;  have  existed,  and,  until  fixed  and  secmtd 
by  the  application  of  this  sole  remedy,  mt 
condemned  to  remain  till  the  end  of  time. 

All  this  while,  ineapable  as,  in  reaped  of 
its  form,  it  is  of  serving,  in  any  UAenhle  de- 
gree, in  its  present  state,  in  the  cfaameter  of 
a  rule  of  action  and  guide  to  human  emubeet, 
nothing  could  be  modi  further  fi-om  tiie  tnt^ 
than  if,  in  speaking  of  the  matter  of  widch 
English  common  law  is  composed,  a  naa 
were  to  represent  it  as  being  of  no  aae.  Con- 
fused, indeterminate,  inadequatey  iH  adapted. 
and  inconsistent  as,  to  a  vast  extent,  the 
provision  or  no-provision  would  be  fbmaa4  to 
be,  that  has  been  made  by  it  for  the  Taiiae 
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cases  that  have  happened  to  present  them- 
selves for  decision  ;  yet,  in  the  character  of 
a  repoaitory  for  such  cases,  it  affords,  for  the 
manufiictory  of  real  law,  a  stock  of  mate- 
rials which  is  beyond  all  price.  Traverse  the 
whole  continent  of  Europe, — ransack  all  the 
libraries  belonging  to  the  jurisprudential  sys- 
tems of  the  several  poUtial  states, — add  the 
contents  all  together, — ^you  would  not  be  able 
to  compose  a  collection  of  cases  equal  in  va- 
riety, in  amplitude,  in  clearness  of  statement 
— in  a  word,  all  points  taken  together,  in 
instnxctiveness — to  that  which  may  be  seen 
to  be  afforded  by  the  collection  of  English 
Beportt  of  adjudged  cases,  on  adding  to  them 
the  abridgments  and  treatises,  by  which  a  sort 
of  order,  sudi  as  it  is,  has  been  given  to  their 
contents. 

Of  these  neoessary  materials,  the  stock 
already  in  hand  is  not  only  rich,  but,  one  may 
venture  to  say,  suflficient :  nor,  to  the  com- 
position of  a  complete  body  of  law,  in  which, 
saving  the  requisite  allowance  to  be  made  for 
buman  weakness,  every  imaginable  case  shall 
be  provided  for,  and  provided  for  in  the  best 
manner,  is  anything  at  present  wanting  but 
1  duly  arranging  hand. 

Objection  2.  Foreign  Yoke, — It  was  to  free 
ourselves  from  the  yoke  of  foreign  law  that  we 
\ook  up  arms  against  the  monarm  of  England; 
tnd  shall  an  obscure  suhject  of  the  same  na- 
tion  fasten  another  such  yoke  upon  our  necks  t 

It  may  perhaps  appear  an  idle  precaution, 
to  bring  to  view,  in  the  character  of  an  ob- 
lection  capable  of  being  urged,  an  observation 
lo  palpably  void  of  substance.  But  it  is  not 
ilways  by  the  most  rational  argument  that 
the  strongest  impression  is  made.  At  any 
■ate,  the  answer  will,  I  flatter  myself,  be 
found  sufficient. 

1.  The  yoke,  the  foreign  yoke,  is  already 
ibout  your  necks :  you  were  bom  with  it 
ibout  your  necks. 

What  your  proposed  scribe  does,  if  he  does 
inything,  is  to  facilitate  to  you  the  means 
>f  relieving  yourselves  from  it. 

2.  Year  by  year,  or  rather  term  by  term — 
;bat  is,  quarter  by  quarter — the  mass  and  bur- 
then of  it  receives,  at  present,  its  increase. 
WhaX  he  does,  if  he  does  anytiiing,  will  be 
o  help  to  relieve  you  from  such  increase. 

3.  By  him,  let  him  do  what  he  may,  no 
roke  will  be  imposed ;  nothing,  like  the  im- 
>08ition  of  a  yoke,  either  done,  or  so  much  as 
ittempted.  By  him,  let  him  do  what  he  may, 
lo  act  of  power  wUl  be  performed,  not  any 
he  minutest  particle  of  power  exercised.  The 
lonour  for  which  he  is  suing,  is  that  of  being 
admitted  to  work  in  the  dbaracter  of  a  ser- 
rant.  Labour  alone  will  be  his  part :  accep- 
ance,  rejection,  alteration,  decision,  choice, 
vith  as  much  or  as  Httle  labour  aa  it  may 
>e  your  pleasure  to  bestow  upon  it,  wUl  be 
Hiur^t. 
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Yes: — if,  to  have  part  in  the  governance 
and  plunder  of  you  for  seven  years,  he  were 
to  be  occupied  in  cringing  to  you,  and  in  flat- 
tering you,  for  as  many  days  or  weeks,  then 
indeed  there  might  be  power  for  him  to  exer- 
cise, then  indeed  there  might  be  a  yoke  fo^' 
you  to  take  upon  yourselves,  and  for  him  to 
impose : — but  any  such  authority  is  not  more 
completely  out  of  his  reach,  than  it  is,  and 
ever  would  be,  out  of  his  wish. 

4.  In  suing  to  be  thus  employed  himself,  it 
is  no  less  opposite  to  his  wish,  than  above  his 
power,  to  exclude  from  the  same  employment 
any  of  yourselves.  But  of  this  a  little  frur* 
ther  on.  t 

Heavy  or  light,  by  your  own  hands,  if  by 
any,  will  the  burthen,  if  any,  be  imposed. 

5.  Innumerable  are  the  yokes, — the  addi* 
tions  to  the  existing  foreign  yoke, — by  which, 
until  you  take  this  only  method  of  securinjg 
yourselves  against  all  such  nuisances,  the  burw 
then,  you  now  labour  under,  will  continue  to* 
be  increased. 

Not  a  year,  not  a  quarter  of  a  year,  but« 
here,  in  this  country,  fresh  loads  are  produced 
of  the  excrementitious  matter,  of  which  this 
burthen  is  composed.  Of  this  matter,  this  or 
that  portion,  mil  it,  or  will  it  not,  by  sudit 
or  such  a  time,  have,  in  your  country,  begun 
to  swell  the  load  ?  Upon  arrivals  or  non-ar- 
rivals— upon  winds  and  waves — upon  good 
or  ill-humour  between  the  two  nations —  will 
even  possibility  depend  in  the  first  place. 

Let  possibiutg  be  now  converted  into  foci. 
The  produce  of  the  last  twelvemonth,  or  of 
the  last  quarter,  or  such  other  portion  as  ^- 
ddent  may  have  determined,  is  now  arrived. 
Upon  whom,  on  the  occasion  of  each  cause, 
will  the  acceptance  or  rejection  of  it,  and  of 
each  particular  portion  of  it,  depend  ?  Upon 
yourselves  altogether  ? — upon  your  appointed 
legislators  ? — upon  the  aggregate  of  all  your 
legislative  bodies  ? — or,  upon  any  one  of  them? 
No :  but,  on  eadi  particular  occasion,  upon  thet 
will  of  some  one  or  other  such  small  number 
of  yourselves,  acting  as  judge  or  judges. 

Take,  for  example,  any  one  such  judge^ 
upon  this  or  that  case,  that  chance  has  brought 
before  him,  this  or  that  English  decision  (let 
it  be  supposed)  bears ;  will  it,  or  will  it  not, 
be  taken  by  him  for  his  guide?  On  contin- 
gency upon  contingency  depends  the  answer.- 
The  last  cargo,  has  it,  in  the  whole,  or  any 
part  of  it,  come  into  his  hands,  or  under  hia 
cognizance  ?  if  not  the  whole,  but  a  part  only, 
what  part?  The  case  produced  to  him,  wUl 
he,  or  will  he  not,  pay  regard  to  it  ?  Yes  or 
no  depends — (for  I  see  not  how  it  should  foil 
of  depending)  —  altogether  upon  his  good 
pleasure.  If  it  be  such  as  suits  his  views,  he. 
makes  use  of  it :  if  it  be  such  as  does  not  suit 
his  views,  he  turns  aaide  from  it. 

6.  Innumerable-* and  many  of  them  still 
more  obscure  than  your  proffered  servant — 


Digitized  by 


Google 


442 


PAPERS  ON  CODIFICATION. 


[No.  L 


•re  the  workmen,  wiio»  in  this  country,  end 
et  present,  beer,  eech  of  them,  a  pert,  in  the 
fiwhioning  of  these  suooosdve  accretions  to 
this  your  foreign  yoke. 

At  present,  under  the  existing  systim  of 
blind  and  sheepish  acquiesoeaee,  nrfioare  they, 
who  thus, — in  conjmietton,  in  each  instance, 
with  this  or  that  judge, — become  respec- 
tively the  arbiters  df  your  fate  ?  Speaking  of 
indinduals,  to  say  who^  is,  in  any  instance, 
impossible:  speaking  generally,  a  judge,  or 
bench  of  judges,  noounees  of  a  foreign  mo- 
narch ;  — or,  to  speak  more  correctly,  as  well 
as  particularly,  a  mixed  yet  uncommunicating 
multitude,  composed  of  judges,  advocatei, 
my-mppotmUd  note-4aker§y  law  nport  writers, 
kao  tretUiae-makerM,  kao^abridgmeiU  makers, 
and  publishing  Imp^bookuUers, 

Suppose,  on  the  other  hand,  the  propoaed 
work  executed,  the  proposed  PamufmUm  com- 
pleted ;  —  in  what  state  would  the  rule  of 
action  be  among  you  in  that  case?  Comprised 
it  would  be,  the  whole  of  it,  in  a  small  num- 
ber of  volumes ;  the  part  necessary  to  each 
man  in  particular  in  some  one  small  rdume : 
— the  whole  heap  of  foreign  lumber,  existing 
and  future  contingent,  as  completely  super- 
seded, rendered  as  completely  useless,  as  an 
equal  quantity  of  school  dimnity,  or  Rome- 
bred  catum  law. 

Wide,  in  this  respect,  is  the  difference  be- 
tween a  situation,  in  which  not  a  partide  of 
labow  has  place  without  a  correspmident  par- 
tide  ai power  attached  to  it,  and  a  task  which 
would  have  to  consist  purdy  of  labour,  with- 
out any  the  least  partide  of  power  attached 
to  it. 

But,  though  thus  bare  of  power  would  be 
the  service  in  question,  if  rendered  by  an 
obscure  and  unknown /oreiraer,  the  case  not 
only  might  be,  but  naturally  would  be,  very 
different,  if  a  service  of  the  self-same  nature 
were  to  find  the  performance  of  it  lodged  in 
tiie  hands  of  a  natipe.  In  thai  case,  what- 
ever reputation,  and  consequent  ii^fiuenoe,  it 
mi^t  nappen  to  a  man  to  obtain  by  the  exe- 
cntion  of  it,  would,  in  his  situation,  and  for 
his  benefit,  convert  itself  into  so  mudi  power. 
In  power,  in  short,  not  only  would  the  per- 
formance of  the  service  terminate,  but  it  is  in 
power  that  the  choice  of  the  person  for  the 
performance  of  it  would  have  originated.  If, 
therefore,  the  business  finds  itself  in  the 
hands  of  a  fordgner,  there  will  be  at  least 
thie  advantage,  viz.  that  the  judgment  to  be 
pronounced  upon  it  will  stand  so  mudi  the 
dearer  of  the  influence  of  local,  as  well  as 
personal,  enmities  and  partialities,  and  the 
work  stands  so  mudi  the  better  diance  of  be- 
ing judged  and  dedded  upon,  on  the  ground 
of  its  own  intrinsic  merits,  —  its  own  fitness 
for  the  intended  purpose. 

Discussions  of  this  sort  do  not,  it  must  be 
ooiil<esied,  shed  any  very  brilliant  lustre  upon 


human  nature;  — but  so  it  is  tiiat  wo  sk 
oonstitttted:  and,  being  thua  constituted,  it 
ia  iflsposdUe  for  us  to  act  either  pradesitly 
or  benefidaUy,  any  forther  than  aa  we  know 
oorsdves  for  what  we  ere. 

As  to  Isce/ jealouaies,  to  my  eyea,  ifiasfw- 
sion,  be  the  seat  of  it  where  it  may,  ia  never 
a  pleasmg  object  But,  thoui^  in  some  mea- 
sure  it  depends  on  a  man's  choice  what  ob- 
jects he  shall  >2x  his  eyes  upon,  it  depends  not 
dtogether  upon  his  will,  what  oliiiects  shall 
pass  before  tiiem. 

By  the  words  worihem  and  soo^Aem,  if 
my  eyes  or  my  memory  do  not  deceive  me, 
one  cause  of  division,  more  or  leas  active, 
has  been  indicated,  as  having  plaee,  and  moce 
or  less  frequently  manifosting  ita  intfiaence, 
in  your  confederacy.  Suppodng  this  to  be  so, 
what  is  then  the  consequence?  ForpnUic 
service  in  this  or  in  any  other  line,  if  amem- 
ber  of  the  southern  division  preaenta  himadf, 
or  is  held  up  to  view,  jeelousy  and  oppoaitioB 
gather  in  the  northern  regions:  and  ao,  t  ' 


Another  source  of  division,  thoagh  to  i^y 

unpractiMd  eye  not  so  dear  and  int 

an  one  as  the  foregoing,  is  that 
brought  to  view  by  the  words 
federoHet. 

Under  these  drcumstancea,  be  tke  nature 
of  the  work  ever  so  uninviting,  if  a  hand  were 
to  be  offered  tot  it,  from  one  of  the  sides  d6a- 
dognished  as  above,  in  the  natural  eowae  of 
things,  it  would  find  on  the  other  side,  hands 
drawn  up  in  arrav,  and  prepered,  if  posaiUe, 
to  repd  It.  Sudi  at  least  would  be  the  case 
here.  Suea,  in  a  word,  would  be  the  caw 
(for  such  has  ever  hitherto  been  the  caae) 
wherever  there  have  been  partim: — whcre- 
ever  there  has  been  dther  Ubertf^  or  the 
appearance  of  it  If  to  this  nde  the  land  of 
the  United  States  afford  an  ezceptioii,  it  isa 
land — not  of  men,  but  angels. 

Such,  then,  are  the  perils  wiuch  a  work  of 
the  sort  in  question  would  have  to  cbcoob- 
ter,  if  proposed  for  aiietwe  workman:  perils, 
which,  in  proportion  to  the  utility  of  the 
work,  would,  it  is  apprdiended,  be  more  likely 
to  reed ve  increase  than  diminutioo:  froaa  these 
perils,  at  least,  it  would  be  saved,  by  aoeepc- 
ance  ^ven  to  a  remote  and  foreign  hand. 

Objection  3.  Foreigner's  neeesaanf  i^mo^ 
ranee. — A  foreigner,  bgwhom  the  ieefiamg 
has  not,  anp  part  of  it,  ever  been^  or  ever  «»fl 
6c  visited, — who,  with  the  pomdatimL^  mCA 
the  territory,  or  its  local  peeutiaritian^  never 
has  had,  nor  proposes  ever  to  hmve^  emg  tke 
least  personal  acquaintance, — aperemi  a»  csur- 
eumstaneed, — apereon  this  ignorant — mo- 
voidab^  and  ineurab^  igmorant^^ef  eo  aMay 
neeessarg  points  qf  hnewledge,'-^  i»  ka  a  per- 
son  who,  with  ang  propriety,  tan  he  looked  to 
for  ang  such  service  9 

1.  To  this  question,  one  answer  amy  be 
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g^vcn  by  another  question.  The  legislators, 
— such  as  they  are,  to  whose  combined  exer- 
tions the  loads  of  writing,  of  which  our  and 
your  umoritten  law  is  composed,  owe  their  ex- 
istence,— have  already  been  Udd  before  you, 
and  brought  under  review : — our  advocates, 
our  judges,  our  note-takers;  our  report- 
makers,  our  treatise  and  abridgment-makers, 
our  publishing  law -booksellers.  By  how 
many  of  all  these  functionaries  has  the  legiah^ 
tive  system  of  the  United  States  been  ever 
studied — been  ever  so  much  as  thought  of — 
or  the  country  visited? 

2.  Another  answer  is — that,  upon  a  closer 
scrutiny,  the  points,  which  present  a  demand 
for  local  knowledge,  would  not,  it  is  sup- 
posed, be  found  to  cover,  in  the  field  of  law, 
so  great  an  extent,  nor  yet  to  be  so  difficult 
to  discriminate  beforehand,  as,  upon  a  tran- 
sient glance,  general  notions  might  lead  any 
person  to  imagine. 

3.  Nor,  if  I  may  venture  to  say  as  much, 
would  it  be  easy  to  find  any  person,  more 
completely  aware  of  the  demand,  presented  by 
the  nature  of  the  case,  for  attention  to  those 
local  exigencies;  nor  more  completely  in  the 
habit  of  looking  over  the  field  of  law  in  this 
particular  view. 

Of  this  disposition,  and  this  habit,  exem- 
plifications of  considerable  ampUtude  may  be 
seen,  in  the  already-mentioned  work,  which, 
for  these  nine  years,  has  been  under  the  pub- 
lic eye:  and  by  that  work.  Sir,  I  am  saved 
from  the  need  of  attempting,  on  the  present 
occasion,  to  give  you  any  further  troaUe  on 
this  head. 

Thus  in  the  case  of  penal  law.  Of  the  ge-^ 
nera  of  offences, — as  distinguished  or  distin- 
guishable by  their  generic  names — murder, 
defamation,  theft,  robbery,  and  so  forth, — 
definitions  may,  for  the  most  part,  be  the 
same  all  the  world  over.  But  for  particular 
species,  occasion  may  be  afforded,  by  particu- 
lar local  circumstances : — and  so  in  regard  to 
causes  of  justification,  aggravation,  extenua- 
tion, or  exemption,  with  demand  foi  corres- 
ponding varieties,  in  respect  oi  satisfaction  or 
punishment: — And  so  in  regard  to  contracts. 
Accordingly,  in  any  draught  which  I  should 
draw,  care  would  be  taken,  not  only  to  keep 
.the  cUstinction  all  along  in  mind,  but  to  keep 
pointed  towards  it  the  attention  of  all  those 
to  whom  in  dernier  resort  it  belonged  to 
judge. 

4.  I  say  to  those  to  whom  it  belonged  to 
judge: — for,  as  it  never  would  be  by  myself, 
neither  by  any  one  else  let  it  be  forgotten, — 
that,  of  any  body  of  proposed  laws,  to  which 
it  may  happen  to  have  been  drawn  up  by  the 
proposed  draughtsman,  there  is  not  any  part, 
of  which  the  legislative  bodies  in  the  several 
United  States  will  not  take,  each  of  them 
according  to  its  competence,  perfect  and  effec- 
tual cognizance :  cognizance  no  less  perfect 


and  effectual  than  what  has  been  taken  of 
any  other  portion  of  the  matter  of  law,  to 
which  their  sanction  has  respectively  been 
given  or  refused. 

Whatsoever,  therefore,  may,  in  relation  to 
the  local  points  in  question,  be  the  ^oroiice 
of  the  proposed  and  supposed  foreign^draughts* 
man,  and,  in  his  draught,  whatsoever  may  have 
been  the  errors  produced  by  these  ignoranees, 
— all  such  errors  will,  for  their  correction, 
have  the  same  instruments  and  opportunities 
as  any  other  errors  that  ever  have  been,  or 
may  ever  come  to  be,  made  and  corrected. 

5.  Not  but  that,  on  this,  as  on  most  other 
occasions,  it  is  more  to  be  desired  that  errors, 
of  whatever  kind,  should,  particularly  in  such 
a  work,  have  never  been  made,  than  that, 
having  been  made,  they  should  be  corrected: 
— and,  by  original  exclusion,  not  cmly  the  time 
and  labour  necessary  to  correction  would  be 
saved,  but  the  danger  of  non-correctiom^-^joi 
their  not  being  corrected — avoided. 

Objection  4.  Shame  of  being  beholden  to  m 
foreigner. 

But  n  foreigner — how  necessary  soever  the 
work  itself  may  be  — would  it  not,  to  Ame- 
rican citizens,  be  matter  of  just  shame,  to  see 
a  foreign  hand  entrusted  with,  or  so  much  as 
employed  in,  the  execution  of  it  ?  America, 
the  whole  population  of  United  America — ^the 
eight  or  nine  millions,  or  whatever  may  be 
the  amount  of  it — among  such  multitudes  of 
hands,  constantly  occupied  in  the  business  of 
legislation,  does  it  not  contain  so  much  as  a 
single  one,  competent  to  such  a  task  ? 

A  question  this,  which  will  be  apt  to  ap- 
pear much  more  within  my  competence  to  put, 
than  to  find  an  answer  for.  I  shall  venture, 
however,  to  submit  answers  more  than  one : — 

1.  In  the  first  place,  what  I  believe  is  cer- 
tain, is — that,  whatsoever  number  of  persons 
thus  qualified  may,  at  this  time,  be  in  exist- 
ence, no  one  such  person  has  as  yet,  at  any 
time,  made  himself  known  as  such,  or  been 
recognised  as  such. 

2.  In  the  next  place, — be  the  avmber  of 
persons,  in  an  equal,  or  by  any  amount  supe- 
rior, degree,  competent  to  the  task  in  ques- 
tion, ever  so  great  —  of  the  offer  here  sub- 
mitted, it  is  no  part,  either  of  the  design,  or 
tendency,  to  deprive  the  United  States  of 
the  services  of  any  one.  On  the  contrary,- 
among  its  tendencies  is  that  of  calling  forth 
into  action,  to  this  very  purpose,  and  on  this 
very  occasion,  whatsoever  qualifications  or 
capabilities,  of  the  kind  in  question,  may  hap- 
pen to  be  in  existence. 

8.  Of  this  sort  of  national  jealousy,  if 
the  effect  be  to  call  forth  into  existence  any 
competitors,  who  would  not  otherwise  exist— 
so  fiur  at  least,  if  the  sort  of  work,  supposing 
it  well  executed,  be  deemed  a  useful  <me— •  in 
such  case,  as  well  the  utility  of  this  offer  aa 
the  propriety  of  giving  acceptance  to  it,  will 
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be  oat  of  dispute;  asd,  in  such  a  competition, 
the  danger  that  the  work  of  a  perfect  stranger 
should,  to  the  prejudice  of  loosl  interests  and 
influences,  obtain  an  undue  preference,  will 
hardly  appear  very  formidable. 

4.  If,  on  the  other  hand,  it  should  happ«i 
to  it,  either  to  be  the  only  work  produced, 
or,  finding  rival  works  to  contend  with,  to 
be  really,  in  the  judgment  of  the  competent 
judges,  thought  better  adapted  than  any  other 
to  the  intended  purpose,-^  in  either  of  these 
oases,  any  such  supposition,  as  that,  on  the 
occasion  of  such  a  work,  these  same  judges 
would  see  their  country  lees  well  served,  or 
not  served  at  all,  rather  than  see  it  served  by 
a  foreign  hand,  —  and  thai,  accordingly,  they 
would  put  it  in  the  power  of  any  foreigner, 
to  preclude  them  from  the  benefit  of  a  good 
body  of  law,  or  so  much  as  of  a  single  good 
clause  in  a  law,  merely  by  being  the  first  to 
propose  it,  is  that  8ort.of  supposition,  whidi, 
if  serioudy  made,  would  not,  I  imagine,  be, 
very  generally,  well  received. 

5.  Whatsoever  disposition  toward  jealousy 
it  might  happen  to  an  ofier  of  this  sort  to 
have  to  encounter,  a  man,  of  whom  it  were 
perfectly  known,  that  in  person  he  could  never 
be  pretetUs  to  give  to  any  one  the  sort  of 
offence  which  such  a  disposition  supposes, 
should  naturally,*  on  this  supposition,  present 
such  a  ground  for  acceptance,  as  should  give 
him,  on  this  one  score  at  least,  the  advantage 
over  a  native.  On  affections  oiP  this  kind,  dis- 
tance in  respect  of  place^ — especially  when 
the  continuance  of  it  is  certain,  —  produces 
an  effect  intimately  analogous  to,  and  little 
different  from,  that  of  time.  In  the  present 
case,  were  the  proposed  workman  already 
numbered  among  the  dead,  he  could  not  be 
more  effectually  placed  out  of  the  sight  of 
the  people,  and  in  particular  of  the  constituted 
authorities,  in  whose  service  it  is  his  ambition 
thus  to  place  himself,  than,  to  the  day  of  his 
death,  he  would  find  it  necessary  to  remain,  if 
this  his  offer  found  aoceptanoe. 

'  6.  So  fer  from  operating  as  an  objection, 
at  least  in  the  mind  of  any  gentleman  who 
fills  the  hig^  station  to  whidi  this  offer  is 
addressed,  what  I  should  expect  is — to  find 
this  very  circumstance  of  foreignenhip  placed, 
and  on  this  very  score,  to  the  account  of  ad- 
vantage. 

There  are  certain  situations,  and  those 
highly  important  ones,  for  the  filling  of  which 
it  has  been  a  known  maxim  among  republican 
states,  to  resort  to  foreignen  in  preference 
to  natives.  Among  the  Italian  republics,  this 
sort  of  policy  was  applied  —  sometimes  by 
usage,  sometimes  by  positive  law — not  only 
to  the  subordinate  situation  designated  among 
us  by  the  title  aijudgty  but  to  that  ofpodesia  : 
a  sort  of  supreme  monarchical  magistrate,  to 
whose  power,  while  it  lasted,  it  seems  not 
very  easy  to  assign  any  very  distinct  limits.  | 


My  books  are  not  at  present  within  my  reach: 
but  in  the  case  of  the  podntm^  instances,  more 
than  one,  will  be  found  in  Sismondi's  lately 
published  history  of  the  Italian  republics  *. 
and,  in  the  case  djudgef  I  have  raid  laws 
to  that  effect  in  the  codes  of  Italian  states, 
more  than  one :  and  if  I  do  not  misreeoUect, 
these  instances,  or  some  of  them,  are  meo- 
tioned  in  the  "  Defence  of  the  Omttitmticm 
of  the  United  Statea,"  by  Mr.  Adams. 

Of  this  preference  the  cause — the  efficient 
cause — seems  manifest  enough.  For  any  of 
those  great  and  enviable  situations,  seldom 
could  a  man,  whose  character  was  such  as  to 
afford  him  any  chance  of  finding  aoceptanoe, 
offer  himself,  without  raising  up  against  him- 
self^ besides  a  band  of  rivals,  a  modi  laiger 
host  of  adversaries. 

Nor  was  the/Kstj^icofioe  cause ' — the  reason 
—much  less  dear  or  impressive.  In  any  such 
powerful  situation,  no  native  could  seat  him- 
self, without  bringing  into  it,  in  his  bosom, 
a  swarm  of  sinistor  interests,  prejudioes,  and 
partialities. 

§  lY.  Advances  already  made  tOM>arde  the 
Execution  of  the  proposed  Work. 

The  degree  of  advance  already  made  by  my 
laboura  in  the  field  of  legislation — and  the 
order  of  priority  in  which,  if  undertaken,  the 
several  distinguishable  parts  of  the  Pajuumnm 
would  be  proposed  to  be  executed  —  these 
seem  to  be  of  the  number  of  the  topics,  on 
which  something  will,  on  such  an  occasion, 
be  expected;  and  on  which  accordingly  it 
Avill  not  be  allowable  for  me  to  be  altogether 
silent. 

On  these  topics,  on  the  other  hand,  any 
considerable  detaiis  would,  if  comprised  with, 
in  the  compass  of  this  paper,  swell  it  to  soch 
a  bulk,  as  to  subject  to  too  great  a  degree  of 
uncertainty  its  prospect  of  finding  a  reader, 
in  the  exalted  and  busy  station  to  whidi  it  is 
addressed. 

The  point  for  your  consideration.  Sir,  sop> 
posing  tiie  work  in  itsel^^  desirable  one,  wiQ, 
unless  I  misconceive  the  matter,  be  found 
to  be  —  whether,  if  this  proposal  should  be 
passed  by  without  acceptance,  the  rejectioa 
would  leave  an  adequate  probability  of  see- 
ing the  work  executed,  at  any  future  period, 
and  under  other  drcumstances,  to  equal  ad- 
vantage?— and,  in  particular,  whether  there 
be  any  such  probability,  that  any  other  person 
will  arise,  who  having,  without  receipt  or 
prospect  of  pecuniary  retribution,  made  equal 
advances  in  the  prosecution  of  such  a  design, 
shall,  upon  the  same  desirable  terms,  be  remij 
to  undertake  to  do  what  depends  upon  bim 
towards  the  completion  of  it  ? 

To  enable  you  to  afford  to  yourself  a  pro- 
per answer  to  these  questions,  the  foilowixig 
statements,  compressed  as  they  are,  and  ood- 
seqnently,  in  a  proportionable  degree,  de^ 
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oeni  in  point  of  specific  inforamtioB,  nay  yet 
perkaps  be  found  to  suiRoe :  — 

1.  In  regard  to  the  penal  code,  tbe  work 
k  already  in  a  state  of  considerable  forwifd. 
ness.  That  it  was  so,  so  long  ago  as  the  year 
1802, — not  to  speak  of  a  much  earlier  period, 
-*may  be  seen  from  the  work  edited  in  that 
year  in  the  French  language  by  Mr,  Ihmumt. 
What  may  be  seen  upon  the  fiice  of  that  work 
IS  indeed  a  sample;  but  it  is  no  more  than  a 
lample :  a  great  deal  more  had  even  then  been 
executed  than  is  there  exhibited ;  perhaps  the 
greatest  part  of  the  whole :  — a  &w  months 
would,  if  I  do  not  much  miscalculate,  sniBoe 
Sot  the  completion  of  it — I  mean,  in  termmis. 

2.  As  to  the  civil  code,  in  the  adjustment 
of  the  terms  of  it,  but  little  advance  has  been 
made:  but,  in  respect  of  leading  principles^  of 
which,  in  regard  Xjoform  as  well  as  matter,  a 
pretty  ample  view  may  in  that  same  work  be 
seen,  they  have  long  ago  been  settled. 

3.  Of  die  sulject  of  the  Judicial  establish- 
wtent — (the  jmdiciarif  is,  I  think,  the  more 
concise  denomination  it  goes  by  with  you,) — 
a  pretty  full  view  may  be  seen  in  the  printed, 
but  never  yet  published,  papers  drawn  up 
about  the  year  1790,  on  the  occasion  of  the 
French  revolution :  copy  herewith  sent,  as 
per  list.  To  adapt  it  to  the  purpose  of  the 
United  States,  if  the  sjrstem  actually  in  force 
there  should  be  regarded  as  susceptible  of 
improvement,  would  of  course  require  con- 
siderable modifications. 

4.  As  to  procedure  — judicial  procedure^  — 
in  the  adjustment  of  Uie  prinoples  of  that 
branch  of  the  law,  considerable  progress  was 
necessarily  made,  of  which  the  residt  was 
brought  to  view,  and  may  be  seen  in  the 
course  of  the  inquiry  made  into  the  subject 
of  the  correspondent  part  of  the  qffieial  m- 
tablishmentj  as  above. 

Since  that  time,  fiuiher  advances  were 
made,  and  presented  to  view  in  the  work  in- 
tituled Scotch  Reform,  ^c,  published  anno 
1806 :  copy  herewith  sent. 

In  addition  to  this,  a  work,  complete,  or 
nearly  so,  on  the  subject  ofForthcomintptesSt 
— vix.  on  the  most  effectual,  and  in  other  re- 
spects most  proper,  means  to  be  employed 
lor  ordering  matters  in  such  sort  that,  whe- 
ther for  the  purpose  (as  they  say  in  ^nch) 
of  justiciahiUty  (I  mean  being  placed  at  the 
disposal  of  the  judicial  authorities,)  or  for  the 
purpose  of  evidence  (I  mean  being  made  to 
furnish  evidence,)  as  well  all  t^tgs  as  all 
persons  requisite  shidl,  on  each  occasion,  be 
ybrtheominff, — lies  by  me  in  manuscript. 

5.  The  subject  of  evidence  has  been  exa- 
mined in  its  whole  extent,  and  sifted  to  the 
bottom.  A  work  of  mine  on  this  subject,  un- 
der the  title  of  The  Rationale  of  Evidence,  — 
enough  to  occupy  two  moderate-sixed  quarto 
volumes, — has  been  for  some  time  ill  the 
knnds  of  another  firiend  of  mine,  and  will  be 
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in  the  printer's  hands  in  the  coufwe  of  about 
two  months. 

For  drawing  up  a  code  ta  temunis,  grounded 
OB  the  principles  there  laid  down,  very  little 
time  would  suffice.  Of  the  customary  ex- 
dueionanf  rutes,  rules,  which  are  not,  in 
the  law  of  any  country,  either  consistent  with 
one  another,  or  adhered  to  with  any  tolerable 
degree  of  constancy,  —  the  place  would  be 
mostly  occupied  by  a  set  of  correspondent 
instructions :  —  Instructions,  firom  the  lepiS' 
lator  to  the  j^e,  pointing  out,  inter  alia, 
as  causes  of  suspicion,  those  circumstances 
which,  in  general,  are  employed  in  the  cha- 
racter of  causes  of  rejection  —  absolute  and 
inexorable  refection. 

On  several  subjects  not  indnded,  as  well 
as  on  several  of  those  which  are  included, 
under  the  above  heads,  disquisitions  may  be 
seen  in  the  subjoined  list  of  printed  works. 
But,  to  the  present  purpose,  no  separate  men- 
tion of  them  seems  requisite. 

The  printed  but  never  published  fragment, 
on  the  subject  of  the  Art  of  Tactics  as  applied 
to  political  assemblies,  is  but  one  essay  out 
of  some  thirty  or  forty,  which  were  at  that 
time  Written,  and  whidi,  taken  together,  did 
not  want  much  of  having  gone  through  the 
subject  in  its  whole  extent. 

But  this  is  a  subject,  which  I  should  scarcely 
myself  propose  to  include  in  the  Pemnomion, 
It  is  a  subject,  on  which  each  poUtical  body 
will  naturally  &el  itself  disposed  to  legislate, 
or  at  least  to  act,  according  to  its  own  views 
of  its  own  exigencies  f  meaning  exigencies 
considered  with  a  view  to  the  pmbUc  good,  — 
the  good  of  that  part  of  ihepubUc  service: — 
not  to  speak  of  particular  interests  and  prs^ 
judioes. 

As  to  constitutional  lam,  I  mean  that  branch 
whidk  regards  the  mode  of  appointing  the 
several  public  functionaries,  with  their  re- 
spective powers  and  obligations :  —  with  you, 
1  believe,  the  appellative  has  a  sense  some- 
what more  extensive.  As  to  constitutional 
law  thus  explained,  I  mention  it  for  no  other 
purpose  tlum  to  show  that  it  has  not  been 
overlooked.  In  respect  of  the  matter,  no 
demand  for  alteration  has  presented  itself  to 
my  view,  nor  should  I  myself  be  disposed 
to  look  out  for  any.  In  respect  of  the  form, 
something  might  possibly  be  found  needful  to 
adapt  it  to  the  other  parts. 

But,  though  it  were  to  be  transcribed 
without  the  alteration  of  an  iota,  still,  for 
symmetry  and  compactness,  it  might  perhaps 
be  of  advantage,  that  it  should  go  through 
the  hands,  by  which  the  other  parts  were 
drawn  up. 

As  to  the  order  of  operation — I  mean  as 
between  the  different  parts  of  the  proposed 
Pannomion  —  the  penal  code  is  that  which, 
I  imagine,  has  already  presented  itself  to  your 
thoughu  as  the  part  which  claims  the  first 
G  ^ 
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place.  In  respect  of  the  matter  of  it,  it  is 
that  in  which  the  demand,  for  variation  pre- 
sented by  local  circumstances,  will  naturally 
be  least  extensive ;  and  the  comparative  pro- 
gress already  made  in  it  would,  in  de&ult  of 
material  reason  to  the  contrary,  be  of  itself 
sufficient  to  determine  the  preference. 

I  know  not  whether  the  legal  circumstances 
of  your  recent  territorial  acquisitions  will  be 
thought  to  add  anything  to  the  reasons  for 
acceptance.  In  the  character  either  of  sh^ 
jectA  mfellow'Citizens,  you  have  to  make  pro- 
vision ror  the  leaal  exigencies  of  a  new  mass 
of  population,  oaring  from  you  not  less  in 
laws  and  customs  than  in  language.  In  the 
state  of  these  their  laws,  alteration  in  many 
points  must  already  have  been  necessitated, 

—  alteration  in  many  others  must  be  conti- 
nually in  contemplation.  Besides  the  advan- 
tage of  having  the  work  done —  whatsoever 
there  may  be  of  it  to  be  done — upon  an 
alread)r  considered  and  comprehensive  plan, 
might  it  not,  to  the  new  citizens  in  question, 
be  in  some  degree  a  matter  of  satisfaction  to 
learn,  that  the  preparation  of  the  business  was 
consigned  to  hands,  for  whose  impartiality 
there  would  be  such  a  security  as '  could 
scarcely  have  been  in  contemplation  other- 
wise? 

To  contemplate  the  matter  on  the  footing 
of  presumptioiu  merely, — and  laying  out  of 
the  case  any  such  ground  for  acceptance  as 
the  works  themselves  may  be  found  to  afford, 

—  I  wish  to  be  clearly  understood,  in  what 
I  say  as  to  the  coneideratiotUf  which,  in  the 
present  instance,  may  appear  to  operate  in 
fiivour  of  the  experiment,  of  receiving  into 
the  field  of  legislation  the  labour  of  ti foreign 
hand.  They  are  reducible  to  this  simple  cv- 
cumstance, — viz.  that  of  the  exbtenoe  of 
a  person,  by  whom  so  large  a  portion  of 
time  and  study  has  been  bestowed  upon  the 
busbess,  coupled  with  the  assumption  that, 
neither  in  the  Britieh  Empire^  nor  in  the 
United  States,  does  there  exist  that  other 
person,  by  whom,  upon  any  comprehensive 
plan,  an  equal  portion  of  time  and  study — I 
might  perhaps  add,  any  portion  of  time  and 
study — has  been  employed — especially  with 
any  ameliorative  views. 

One  thing  I  am  ready  to  admit,  and  am 
fully  assured  of:  and  that  is,  that  if,  on  ge- 
neral grounds,  and  setting  aside  any  such 
easital  opportunity,  a  resolution  were  come 
to  in  your  country,  to  set  about  the  drawing 
up  a  Pannomion,  reasons  for  looking  beyond 
the  American  States  (I  mean  on  the  ground 
of  abstract  aptitude,  and  setting  aside  Uioae 
which  have  reference  to  local  jealounee  and 
partialities)  would  not  be  to  be  found. 

No,  Sir ; — not  the  smallest  doubt  have  I, 
but  that,  if,  in  both  countries,  a  Pofmomum 
were  to  be  drawn  up,  and,  in  both  countries, 
hands  were  to  be  looked  out  for,  in  the  class 


of  practising  lawyers,  the  hand  of  an  Aaeriosa 
lawyer  would,  even  for  the  use  of  England, 
present  beyond  comparison  a  foirv  promise 
than  that  (Mfa  lawyer  o^iheEnfUsk  adbooL 

What  this  persuasion  has  for  its  groond,  is 
— the  observation  of  the  improvemeBts — the 
prodigious  improvements — wbich,  m  awller 
and  even  in  style,  since  its  voyage  to  Aae> 
rica,  the  law  of  England  has  reodvod  kom 
American  hands. 

Laying  out  of  the  case  those  necessary 
changes,  which,  in  the  eonstitutiomal  braach, 
have  been  produced  by  the  emanci|Mitioa,  aad 
the  change  in  the  form,  of  govemmcai^ 
(subjects  to  which  my  attention  neither  hss 
turned,  not  is  dispowd  to  turn  itaelf,}  those 
which,  on  this  occasion,  I  have  in  view,  are 
those  which,  through  the  medium  of  such 
materials  as  I  have  been  hitherto  able  to  col- 
lect, I  have  had  the  opportunity  of  obacrviag 
in  the  penal  branch,  in  the  dml  brandi,  and 
in  the  system  o£  procedure. 

Among  these,  though  there  may  be  aeoie, 
which,  being  the  result  of  the  change  in  the 
constitutiomU  branch,  could  not,  cowsialeiitly 
with  the  existing  constitational  systcn,  be 
int^uced  into  the  mother-country,  yet  there 
are  othere — and  those  occupying  the  greatest 
extent,  —  'vHdch,  with  as  mud^  advantsge, 
and  wifb  as  little  inconvenience,  miglit  be 
effected  in  England,  as  they  have  been  in  the 
United  States. 

Accordingly,  but  for  the  adverse  interest 
of  professional  men,  and  the  lacy  and  the 
stupid  confidence,  or  rather  thoug|tl1i  bbbui. 
with  which  the  bulk  of  the  people  have  re- 
signed their  best  interests  into  the  hands  of 
a  dass  of  men,  who^  in  so  for  as  affecCk»  is 
governed  by  personal  interest,  can  never  be 
otherwise  than  their  natural  and  irrecondle- 
able  enemies,  —  long  ago  would  theae  sane 
amendments  have  been  made  in  tkis  cottntry. 

In  America,  the  work  could  not  fisll  inta 
the  hands  of  any  persons,  to  whom  tiie  pnc- 
tice  of  amendment  was  not  fomiliar  :  —  who 
had  not  been  in  use  not  only  to  see  unead- 
ments  made — and  made  to  a  great  eartem,^ 
but  made  with  manifest  and  undeniaUe  good 
effect :  whereas,  in  this  country  (saving  ex- 
ceptions in  too  small  a  number  to  be  asea- 
tioned)  any  such  work  would  look  In  vaia  ftr 
operators,  to  whom  the  very  idea  of  araead- 
ment  was  not  an  object  of  unaffected  tcner 
and  undisguised  enmity. 

In  this  state  of  things,  suppose  any  persea. 
myself  for  example,  aner  mi^dng  up  a  Itsi  <a 
these  amendments,  were  to  come  forwatrd  wita 
the  proposal  to  introduce  the  same  samcad 
ments  here: — what  would  be  the  receptka 
it  would  meet  with  ?  —  "  Oh  I  yon  want  t«r 
republicanize  us,  do  you?'*  Thia  would  hr 
the  cry  set  up  by  the  men  of  law—  e^oes 
by  all  othere  (a  countless  muhitude)  vW 
have  any  share  in  the  profit  attached  to  tW 
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existing  abOMs:  —  and  io  ibis  cry  would  be 
found  a  fuU  and  sufficient  answer.  Founda- 
tion, it  \»  true,  it  would  bave  none.  But,  aucb 
is  stiU  the  blindness  and  indifference  of  tbe 
people  at  bffge, — so  bifoted  their  admiration, 
so  prostrate  their  adoration,  of  tbeir  natural 
and  impIacaUe  enenoies  and  oppressors. 

Such  is  the  bigotry  and  indiflferenoe,  which 
in  this  country  is  still  prevailent.  How  long 
is  it  destined  to  continue?  This  is  more 
than,  with  any  precision,  a  prudent  man  vnUl 
venture  to  answer.  Thus  much,  however, 
I  will  venture  to  predict,  viz.  that  before 
this  century,  not  to  say  this  balf  century,  bas 
passed  away,  this  sbame  to  the  British  Em- 
pire will  likewise  have  passed  away.* 


No.  IL 

James  Madison^  then  President  of  the  Con- 
gress of  the  American  United  States^  to 
Jeremy  Bentham^  London, 

WasUngtoo,  8th  Hay  1816. 
Sir, — I  have  a  greater  debt  of  apology,  I 
fear,  than  I  can  easily  discbarge,  for  having  so 
long  omitted  to  answer  your  letter  of  1811. 
I  flatter  myself,  however,  that  you  will  not 
do  me  the  injustice  to  believe  that  the  failure 
has  proceeded  from  any  insensibility  to  the 
importance  of  its  contents,  or  to  the  generous 
motives  which  dictated  it;  and  as  little  from 
a  want  of  respect  for  the  very  distinguished 
character  you  have  established  with  the  world 
by  the  inestimable  gifts  which  your  pen  has 
made  to  it.  It  happened  that  your  letter  was 
received  in  the  midst  of  occupations  incident 
to  preparations  for  an  anticipated  war;  which 
was  in  &ct  the  result  of  the  anxious  crisis. 

During  the  period  of  hostilities  which  ap- 
parently became  more  and  more  uncertain  in 
their  duration,  there  could  not  be  leisure,  if 
there  were  no  impropriety,  in  opening  a  cor- 
respondence. On  the  removal  of  these  dif- 
iculties  by  the  happy  event  of  peace,  your 
letter  was  among  the  early  objects  of  my  re- 
N>llection.  But  a  variety  of  circumstances, 
vhich  it  would  be  tedious  to  explain,  de- 
>riyed  me  of  an  opportunity  of  bestowing 
he  proper  attention  on  it,  until  the  recent 
yusy  session  of  Congress  became  a  further 
>b8tac]e,  which  has  just  ceased  with  the  ad- 
oumment  of  that  body. 

On  perusing  your  letter,  I  see  much  to 
idroire  in  the  comprehensive  and  profomid 


*  In  the  manuscript  letter,  as  sent  to  the  Presi- 
lent,  followed  a  paragraph  or  two,  thebrouillon 
f  which  cannot,  at  this  time,  be  recovered.  No- 
hing  of  moment  is  supposed  to  have  been  con- 
fined in  it  To  it  was  subjoined  a  list,  as  for  as 
i  could  be  then  made  out,  of  the  author^s  printed 
rorks,  edited  and  inedited.  And  of  such  of  them 
a-  could  then  be  procured,  several  being  out  of 
Tint,  copies  were  therewitn  sent,  ^Noie  toltt 


views  taken  of  its  subject ;  as  I  do  every- 
thing to  applaud  .in  the  disinterested  and  be- 
neficent offer  it  makes  to  the  United  States; 
and  it  is  with  the  feelings  naturally  flowing 
fnm  these  considerationB,  that  I  find  myself 
constrained  to  decide,  that  a  compliance  with 
your  proposals  would  not  be  within  the  scope 
of  my  proper  functions. 

That  a  digest  of  our  Uws  on  sound  prin- 
ciples, with  a  purgation  and  reduction  to  a 
text,  of  the  unwritten  part  of  them,  would  be 
an  invaluable  improvement,  cannot  be  ques- 
tioned; and  I  cheerfully  accede  to  the  opinion 
of  Mr.  Brougham,  that  the  task  could  be  un- 
dertaken by  no  hand  in  Europe  so  capable  as 
yours.  The  only  room  for  doubt  would  be  as 
to  its  practicabihty,  notwithstanding  your  pe- 
culiar advantages  for  it,  within  a  space  and  a 
time  such  as  appear  to  have  been  contem- 
plated. 

With  respect  to  the  unwritten  law,  it  may 
not  be  improper  to  observe,  that  the  extent 
of  it  has  been  not  a  little  abridged,  in  this 
country,  by  successive  events.  A  certain 
portion  of  it  was  dropped  by  our  emigrant 
forefathers  as  contrary  to  their  principles,  or 
inapplicable  to  their  new  situation.  The  co- 
lonial statutes  had  a  further  effect  in  amend, 
ing  and  diminishing  the  mass.  The  revolution 
firom  colonies  to  independent  states,  lopped 
off  other  portions.  And  the  changes  wMcb 
have  been  constantly  going  on  since  this  last 
event,  have  everywhere  made,  and  are  daily 
making,  further  reductions. 

To  these  remarks,  I  may  be  permitted  to 
add,  that  with  the  best  plan  for  converting 
the  common  law  into  a  written  law,  the  evil 
cannot  be  more  than  partially  cured ;  the  com« 
plex  technical  terms  to  be  employed  in  the 
text,  necessarily  requiring  a  resort  for  defini- 
tion and  explanation  to  the  volumes  contain- 
ing that  description  of  law. 

These  views  of  the  subject,  nevertheless, 
should  they  have  the  vididity  attached  to 
them,  stiU  leave  sufficient  inducements  for 
such  a  reform  in  our  code,  as  had  employed 
your  thoughts.  And  although  we  cannot  avail 
ourselves  of  them,  in  the  mode  best  in  itself, 
I  do  not  overlook  the  prospect  that  the  fruits 
of  3rour  labours  may  in  some  other  not  be  lost 
to  us:  flattering  myself,  that  my  silence  will 
have  nowise  diverted  or  suspended  them,  as 
&r  as  the  United  States  may  have  a  parti- 
cular interest  in  them.  It  v^l  be  a  further 
gratification  if  it  should  experience  firom  your 
goodness,  the  pardon  which  I  have  ventured 
to  ask.  Whatever  may  be  the  result,  I  pray 
you.  Sir,  to  be  assured  of  my  distinguished  es- 
teem for  your  character,  and  of  the  due  sense 
I  entertain  of  your  solicitude  for  the  welfitfe 
of  my  country.  James  Madison, 

P.  S.  —  Be  pleased  to  accept  my  thanks 
for  the  valuable  collection  of  j'our  works 
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PAPERS  ON  CODIFICATION. 


[No.  in.  IV. 


whidi  accompanied  your  letter.  I  have  di- 
rected a  copy  of  Blodget's  Tables,  and  of 
Hamilton*!  works,  to  be  procured  and  for- 
warded to  you ;  and  will  endeavour,  as  some 
further  return  for  your  fiivour,  to  have  added 
to  them  a  few  other  publications.* 


No.  III. 

Albert  Gallaiin,  MuuaterPlempateiUiatyJrom 
the  American  United  States  to  the  Cowt 
of  London^  to  Simon  Snyder,  Governor  of 
Pennsjflvania,  introducing  a  Letter  from 
Jerenuf  Bentham  to  the  naid  Governor, 

London,  18th  June  1814. 
Sib,  -^  Mr.  Jeremy  Bentham  intends  to  ad- 
dress you,  for  the  purpose  of  nuddng  a  gra- 
tuitous tender  of  his  fiiculties  and  services, 
in  preparing  a  code  or  system  of  civil  and 
P^l  law,  for  the  subsequent  inspection  and 
revision  of  the  Legislature  at  Pennsylvania. 
This  object  had  at  a  former  period  called  the 
attention  of  the  State ;  and  the  late  Judge 
Wilson  was,  by  the  public  appmntment,  en- 
gaged for  some  time  in  that  work.  Its  diffi- 
culty  is  almost  equal  to  its  importance,  and 
aeems  to  have  prevented  his  subsequent  at- 
tempts. So  far  as  it  is  practicable,  Mr.  Ben- 
tham, having  devoted  near  forty  years  to  tibe 
investigation  of  the  subject,  and  from  his  rare 
talent  of  analysis  and  classification,  appears 
particularly  fitted  for  the  undertaking.  I 
have  ventured  to  say  so  much,  because  tibose 
of  his  works  which  have  appeared  in  the 
most  popular  dress,  happen  to  have  been  pub- 
lished in  the  French  language.  I  allude  to 
his  "  Treatiees  of  Legislation,**  and  to  his 
'*  Theorg  of  Rewards  and  Punishments," 
edited  by  Mr.  Dumont,  and  respectively  pub- 
lished in  the  years  1802  and  1811.  These 
works  are  generally  considered  as  the  best  of 
the  age,  on  the  subject  of  which  they  treat. 
Had  not  other  avocations  prevented,  I  would 
have  translated  the  shortest.  For  a  brief 
account  of  these,  I  beg  leave  to  refer  you  to 
the  Edinburgh  Review.  Those  printed  in 
EngUsh,  fifr.  Bentham  intends,  I  believe,  to 
send  to  you.  Those  9gajn8t  ihe  laws  to  forbid 
usmry,  and  against  taxes  on  law  proceedings, 
are  perhaps  the  most  popular.  I  would  re- 
commend the  perusal  of  that  entitled  "Scotch 
Reform"  as  containing,  amongst  other  things, 
an  able  defence  of  the  principle,  of  the  pUui 
actually  adopted  in  Pennsylvania,  by  the  ex- 
tension of  the  powers  of  justices  of  tiie  peace 
and  the  arbitration  laws,  but  not  known  to 
the  author,  viz.  the  submitting,  in  the  first 
instance,  all  litigations  to  a  summary  and 


•  May  30th,  1817.  Unfortunately,  neither  the 
publications  here  mentioned,  nor  any  other  com- 
munieation  of  later  date  from  Mr.  Madison,  nor 
any  ulterior  information  respecting  them  or  any 
of  them,  have  as  yet  oome  to  hand. 


natural  mode  of  trial,  before  resortiiig  to  the 
trialbgjurg. 

In  most  of  these  works  you  will,  liowevcr, 
find  peculiarities,  both  of  matter  and  style, 
and  some  suggestions,  whidi  yoa  will  con- 
demn as  inadmissible  or  inappticable.  But 
you  will  be  pleased  to  observe,  tliai  Mr. 
Bentham  writes  no  more  for  power  tiian  fer 
money.  The  result  of  his  Inbonrs  will  have 
no  authority,  imless  sanctioned  l>y  the  legis- 
lature. Nor,  from  the  method  wlueh  ia  h^n*> 
tual  to  him,  will  there  be  any  diffiralty  ia 
excluding  parts,  and  modifying  or  adopCiBg  the 
residue.  What  he  wants  is  the  couoteBance 
of  the  State,  so  as  to  have  a  predae  and  prac- 
tical object  in  view,  and  the  certainty  that 
his  labours  will  not  be  lost — that  his  work 
will  hereafter  receive  the  conndemtion  of 
the  Legislature. 

Feeling  myself  honoured  by  B(r.  Bentham  • 
application  for  this  letter,  and  thinkiiig  that 
Pennsylvania  might,  without  risk  or  expense, 
be  eventually  highly  benefited,  and  have  tiie 
honour  to  take  the  lead  in  this  moat  impor- 
tant general  improvement,  as  she  has  airesdy 
done  in  many  of  its  details,  and  knuwiaig 
your  zeal  for  promoting  all  such  attempts  ia 
our  State,  —  I  have  embraced  with  pleasure 
the  opportunity  of  addressing  you,  and  of 
requesting  you  at  the  same  time  to  accept 
the  assurance  of  my  high  consideratioii.  I 
have  the  honour  to  be,  respectfully.  Sir,  your 
most  obedient  servant, 

Albert  Galultiv. 


No.  IV. 

Jeremg  Bentham,  London,  to  Simon  Smgder, 
Governor  of  Penneghamia^ 

LoDdon,  Jaly  iai4. 
SiB,  —  In  transmitting  the  herewith  in- 
closed  letter  addressed  to  your  Exeellency  by 
Mr.  Grallatin,  together  with  some  oopies  of  a 
now  first  printed  letter  of  mine, 
and  sent  in  October  1811,  to  President 
son,  —  it  will  be  necessary  for  me  to 
pany  them  with  some  account  of  the  ~ 
that  have  led  to  this  my  respectful 
From  a  common  friend  of  fifr.  Gallatin's  and 
mine,  I  understood,  not  long  ago,  that  for 
some  time  past  he  had  been  rTprrasing.  a 
desire  to  see  me.  I  accordingly  called  apao 
him  at  his  then  residence  in  Orchard  Street. 
Thinking  the  opportunity  a  fevonrable  eae, 
for  learning  whether  my  above-mentiaiied  let- 
ter  to  the  President,  a  printed  oopj  of  vHadi 
is  here  indosed,  had  come  to  hand,  ^.  I  wrat 
with  the  MS.  brouillon  of  it  in  my  pockec 
I  was  received  with  the  most  micquivot»I> 
tokens  of  that  fevourable  opinion  which  m 
so  gratifying  to  me,  and  of  which  that  letter 
of  Us  to  you  contains  the  expression.  I  fomul 
him  almost  at  the  very  moment  of  his  then 
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expecsted  departure  from  this  country.  Under 
these  circumstanoefl,  in  the  course  of  a  con- 
versation carried  on  on  both  sides  with  the 
necessary  rapidity,  I  took  out  of  my  pocket 
the  MS.  above  mentioned,  speaking  of  it  as  a 
thing  which,  had  time  permitted,  it  had  been 
my  wish  to  have  submitted  to  his  perusal. 
Understanding  the  drift  of  it,  he  insisted  upon 
■ay  leaving  it:  and  a  plan  of  future  inter- 
course on  the  subject,  adapted  to  the  various 
eontingencies  to  which  his  own  local  situation 
stood  for  some  time  exposed,  was  settled  be- 
tween us.  I  had  the  scarce  expected  plea- 
sure of  seeing  him  two  or  three  times  after 
that,  though  no  more  than  once  only  for  any 
con-Unuance.  He  was,  I  believe  already  gone, 
inrhen  this  of  his  to  you  was  delivered  to  me : 
so  that,  had  it  been  my  wish,  — though  I  know 
not  why  it  should  have  been,  — to  have  teen 
it  in  any  manner  altered,  whether  by  omission, 
addition,  or  substitution,  it  has  not  been  in 
my  power.  In  this  account  of  it  is  implied 
the  circumstance  of  its  having  been  sent  to 
me  open.  To  this  circumstuice  I  owe  the 
faculty  of  submitting  to  you  some  of  the  fol- 
lowing explanations. 

I  found  him  well  acquunted — not  only 
with  those  two  works  of  mine,  which  he  spoke 
of  as  having  been  edited  in  French  by  my 
firiend  Bilr.  Dumont — the  first  at  Paris  anno 
1802,  the  other  in  London  anno  1811, — but 
with  a  preceding  one  in  English,  edited  in 
my  own  name  by  the  title  of  An  Introduction 
to  the  Principke  of  Morals  and  Zegisiation, 
London  1789 ;  which  was  the  forerunner,  and, 
as  fiu*  as  it  extended,  formed  the  bads,  of  the 
earliest  and  most  extensive  of  the  two  in 
French.  Being  in  English,  I  regret  that,  on 
the  present  occasion,  it  is  altogether  out  of 
my  power  to  find  a  copy  to  present  to  you : 
it  having  for  many  years  been  out  of  print. 
About  five-and-twenty  years  ago  (he  said)  it 
was  put  into  his  hands  by  Colonel  Burr:  and 
from  that  time  ^he  was  pleased  to  say)  he 
considered  himself  as  my  pupil. 

It  was  in  October  1811,  as  above,  that  my 
letter  addressed  to  the  President  was  dis- 
fMitched  out  of  my  hands.  It  went,  accompa- 
nied with  two  recommendatory  letters,  from 
a  person  of  eminence  here,  to  two  persons  of 
very  high  eminence  in  the  United  States^ 
with  whom  he  was  well  and  personaUy  ac- 
quainted. From  that  time  to  this,  no  tidings 
of  it  have  ever  reached  me.  At  the  time  of 
its  going  out  of  my  hands,  being  at  a  distance 
£rom  London,  several  drcnmstances  concur- 
red in  preventing  me  from  being  precisely 
informed  of  the  details  of  its  transmission. 
Supposing  it  received,  various  circumstances 
presented  themselves  as  capable  of  warrant- 
ing the  President  in  leaving  it  unnoticed.  Mr. 
Oalladn,  however,  could  not  bring  himself  to 
believe  that,  being  thus  unnoticed,  it  could 
hare  heen  received. 


The  I^esident  of  the  Union  being  the  per- 
son addressed,  an  observation  of  Mr.  Gallatin 
was  —  that  it  belonged  not  to  a  person  in  that 
office  to  originate  so  much  as  a  single  law, 
relative  to  the  internal  concerns  of  any  one 
of  the  United  States.  My  answer  was — 
that  that  circumstance  was  completely  in  my 
view :  but  that,  on  a  subject  of  that  nature 
and  importance,  in  the  character  of  an  instru- 
ment of  communication,  to  any  proper  person 
in  any  one  of  those  States,  the  highest  of  all 
persons  comprised  in  the  Union  might  serve, 
at  any  rate,  as  well  as  any  other  person :  and 
if  so  it  were,  that  in  the  number  of  those 
States  there  were  any  one  or  more,  to  which 
the  proposition  were  regarded  as  capable  of 
being  of  use,  no  one  person  could,  in  respect 
of  situation,  be  more  likely — few  equally 
likely — to  be  informed  who  they  were :  and 
that  what,  in  my  obscurity,  it  had  fallen  in 
my  way  to  hear,  of  the  duiracter  of  the  per- 
son by  whom  that  office  was  at  that  time 
filled,  could  not  but  plead  in  fiivour  of  that 
choice. 

Had  the  opportunity,  which  has  produced 
to  your  Excellency  the  trouble  of  this  ad- 
dress, fallen  in  my  way  at  the  time  of  writing 
that  letter,  it  would,  of  course,  have  been  to 
The  Governor  of  Pentuyhania  that  it  would 
have  been  addressed,  and  not  to  The  Presi- 
dent of  the  United  States, 

In  that  case,  in  several  points  of  form,  as 
determined  by  the  difference  between  the  two 
official  situations,  it  would  have,  of  course, 
been  different :  but  in  substance,  the  diffe- 
rence, if  any,  would  have  been  so  inconsider- 
able, that,  to  save  the  eventual  waste  of  more 
labour,  —  in  addition  to  that  which,  hitherto 
with  so  little  fruit,  has  already  been  expend- 
ed, —  I  have,  with  the  concurrence  of  Mr. 
Gallatin,  taken  the  liberty  to  send  it  to  you 
under  its  original  address. 

While  thus  sittmg  at  the  feet  of  my  Ga- 
maliel, in  a  few  minutes  I  saw  before  me,  a 
map  of  the  whole  Union :  of  three  compart- 
ments, one  seemed  to  present  rather  an  in- 
viting prospect;  another,  but  a  &int  one;  a 
third,  none  at  all.  In  the  foreground  stood 
Pennsylvania,  placed  there  for  specific  rea- 
sons: in  addition  to  such  as  are  of  sl  perma- 
nent nature,  I  beheld  two  temporary  ones: 
one  derived  from  the  character  of  the  present 
Governor,  of  which,  at  the  same  time  (if  I 
do  not  misrecoUect,)  he  stated  his  concep- 
tions as  derived  rather  from  general  reputa- 
tion than  from  personal  intercourse ;  the  other, 
from  the  circumstance  of  his  (Mr.  Grallatin's) 
having,  when  a  member  of  the  legislature  of 
that  State,  had  the  satis&ction  of  seeing  an 
individual  (Judge  Wilson,  by  birth  and  edu- 
cation a  Scotchman,  in  consequence  of  his 
reconunendation,  both  as  to  the  measure  and 
as  to  the  person)  appointed,  for  the  very  ser- 
vice here  in  question :  to  which  satisfaction 


Digitized  by 


Google 


470 


PAPERS  ON  CODIFICATION. 


[Ho.  IV. 


was  added  the  expectation  of  finding,  that, — 
although,  on  that  occasion,  the  periformance 
of  the  service  was  prevented,  by  the  death  of 
the  person,  by  whom  it  was  to  have  been 
performed,  —  yet  the  sense  of  the  utility  of  it 
remains  undianged ;  and  the  hope,  that  upon 
his  return  (whidi  he  spoke  of  as  probably  not 
far  distant;  to  his  residence  in  that  State,  the 
considerations,  which  he  should  have  to  pre- 
sent on  that  subject,  to  the  minds  of  his  fel« 
low-citizens,  would  prove  not  to  have  been 
deprived  of  any  part  of  their  efficiency  by  any 
intervening  incidents. 

Inclosed  is  that  letter  of  fi(r.  Gallatin  to 
myself,  by  which  this  of  his  to  you  was  an- 
nounced and  accompanied.  From  him  I  have 
no  authority  for  making  any  sudi  commu- 
nication :  since  the  time  of  my  receiving  it, 
I  have  neither  seen  nor  heard  from  him.  Yet, 
in  making  it,  I  can  not  charge  myself  with 
any  such  imputation  as  that  of  breach  of  confi- 
dence.  Of  a  transaction,  of  which  the  welfare 
of  mankind  in  general,  and  of  your  State,  Sir, 
in  particular,  is  so  manifestly  the  object,  and 
the  sole  object,  —  (unless  any  personal  satis- 
faction, derivable  from  the  contemplation  of 
the  eventual  success  of  the  proffered  labour, 
be  worth  considering  as  a  distinct  object)  — 
an  object,  the  pursuit  of  which  is  so  perfectly 
and  manifestly  free  from  all  mixture  of  what 
is  commonly  understood  by  pereonal  interest, 
and,  at  any  rate,  from  everything  included 
under  the  denomination  of  sinister  interest, 
—  of  such  a  transaction  it  seems  to  me,  that 
the  circumstances  can  not  be  too  particularly, 
distinctly,  and  extensively  open  to  view:  and 
as  to  the  obscure  individual  himself,  who 
thus  has  the  honour  of  addressing  you, — of 
the  fiivourable  opinion  thus  testified  to  be 
entertained  of  him  by  such  a  man,  should  a 
proportionable  measure  of  public  regard  be 
the  eventual,  as  it  can  not  but  be  regarded  as 
a  natural  consequence,  —  you  will  judge.  Sir, 
whether,  from  an  advantage  of  this  sort, 
accruing  to  an  individual,  any  just  reason  can 
be  deduced,  for  depriving  the  public  at  large, 
— and  that  portion  of  it  in  particular,  over 
which  you  preside,  —  of  any  benefit  of  which, 
the  contemplation  of  sudi  an  end,  pursued  by 
such  means,  may  naturally  be  productive. 

In  the  too  short  intercourse,  which  it  has 
been  my  lot  to  hold  with  that  illustrious  citi- 
zen of  your  State,  and  servant  of  your  confe- 
deracy,  there  was  not  a  single  woi^,  to  whidi 
on  his  own  account,  in  respect  of  present 
honour,  as  well  as,  on  the  account  of  mankind 
at  large  in  respect  of  eventual  profit  in  all 
imaginable  shapes,  it  would  not  have  been 
a  satisfiwtioD  to  me  to  see  every  degree  of 
publicity  given,  of  which  human  language  is 
susceptible:  there  was  not  a  word,  the  pub- 
lication of  which  could  be  unto  me,  on  my 
own  particular  account,  a  source  of  regret.  In 
regard  to  an  event,  the  importance  of  which. 


supposing  it  to  take  place,  wiU  be  cf  aadi 
conspicuous  magnitude,  scarcely  ean  •ven  the 
present,  much  less  can  any  fiiture  genentki. 
be  altogether  incurious  to  know  the  ongia: 
and  surdy,  for  such  a  work,  a  purer  ongia 
could  not  so  much  as  be  wiJked. 

In  relation  to  my  letter  to  the  Proideac, 
—  after  such  apologies  as  his  politeiicsB  aqg- 
gested,  fifr.  Gallatin  (it  being  agreed  bctwca 
us  that  it  should  be  printed)  favoured  mt 
with  two  pieces  of  advice:  obaerving  at  th« 
same  time,  that  he  had  read  the  letter  over 
but  once,  and  that  his  wish  and  intentioo  bad 
been,  before  he  gave,  to  that  or  any  other 
effect,  any  definitive  advice,  to  read  it  over 
a  second  time :  unfortunately,  for  any  joiat 
consideration  of  the  subject  between  m,  no 
such  time  could  be  found.  At  thai  ayne 
meeting,  to  express  my  determinataofn  to  nake 
my  utmost  profit  of  an  advice,  <if  the  valoe 
of  which  I  was  so  fully  sensible,  was  all  thai 
the  time  allowed  of. 

Of  these  two  recommendationB,  one  was 
of  a  general  cast,  embracing  all  that  part, 
in  which,  in  conndering  wluit  obso^ratioas 
might  be  Vikely  to  present  themselves  in  the 
chaneter  of  o^ections  to  the  whole  proposal, 
I  brought  to  view,  in  company  with  my  an- 
swers, that  which  regards  the  curannataDce 
of  my  being  a  foreigner.  What  waa  said  in 
relation  to  that  topic,  had  presented  itadf 
to  his  view  (he  said)  as  tuperfluoos :  in  the 
United  States — in  Pennsylvania^  at  least  — 
that  circumstance,  he  thought,  would  not  be 
likely  to  present  itself  of  itself,  in  the  cha- 
racter of  *an  objection :  and  that  it  was  better 
not  to  raise  up  phantoms,  which  wooM  not 
have  appeared  of  themselves,  and  in  regard 
to  which,  when  once  raised  op,  there  was 
more  danger  of  thus  raising  up,  or  liimishiBg 
arms  to  those  who  disapproved  of  the  design, 
than  assurance  of  their  being  laid  hy  these 
who  approved  of  it. 

In  relation  to  this  suggestion, — peneCrated 
with  that  respect  for  iShe  authority  of  my  ad- 
viser, which  everything  that  I  had  erer  aeen 
or  heard  of  him  contributed  so  strongly  to 
impress,  I  set  myself  to  work  but  now,  to 
expunge  all  sudi  passages  as  it  diould  appear 
to  me  that  he  had  in  view.  But,  when  it 
came  to  the  point,  I  found  aU  that  related 
to  that  circumstance,  — considered  as  Hkeiy 
to  be  brought  forward  in  the  diaiacter  of  an 
objection,  — so  intimately,  and,  as  to  me  i» 
seemed,  inextricably,  interwoven  with  other 
matter,  which,  consistently  with  the  reqai* 
site  explanation,  could  not,  without  conside- 
rable disadvantage,  as  it  appeared  to  nae,  be 
left  out,  —  that  I  determined  to  let  it  stand 
untouched.  How  the  separation  ooald  be 
made,  I  saw  not,  without  taking  a  i 
rable  pert  of  the  whole,  and  writiog  it ; 
And  for  this  task,  destitute  of  that  i 
tion,  as  well  as  encouragement,  which  his 
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pseaenoe  would  have  afforded  nie»  —  loaded 
too  as  I  found  myself  with  a  variety  of  oc- 
cupations, and  with  the  additional  weight  of 
.ahnost  three  years,  whidi  since  the  writing 
of  it  have  elapsed, — .my  courage  fiuled  me. 

But  if  you.  Sir,  who  on  various  accounts 
cannot  but  be  still  better  qualified  for  deter- 
mining what  is  best  to  be  done  —  what  it 
would  be  advisable  to  expunge,  and  what  to 
leave — if  you.  Sir, — on  the  supposition  of  the 
proposal's  appearing  to  be,  on  public  grounds, 
worth  the  labour, — would  be  pleased  to  take 
in  hand,  at  this  my  humble  request,  and  ap- 
ply, the  censorial  sponge, — be  assured  of  my 
^grateful  sense  of  the  honour  done  me,  as  well 
as  of  my  cheerful  acquiescence. 

In  his  letter  to  yourself.  Sir,  speaking  of 
my  works,  *'  In  most  of  them,'*  Mr.  Gallatin, 
I  observe,  says,  "  you  will  find  peculiarities 
,both  of  matter  and  style,  and  some  sugges- 
tions which  you  will  condemn  as  inadmissible 
or  inapplicable." 

In  the  letter  that  accompanied  it  to  my- 
seli^  he  moreover  says,  —  **  Permit  me  to 
suggest,  with  respect  to  your  intended  la- 
bours for  Pennsylvania,  that  she  stands  in 
much  greater  need  of  a  system  of  civil  or 
non-penal  law  than  of  a  penal  code,  which  is 
already  much  improved,  and  naturally  daily 
improving.  In  the  other  branch,  I  include 
procedure,  and  even  organization  of  courts, 
.as  well  as  substantive  law:'*  (these  terms, 
nou' penal  and  substantive^  the  necessity  of 
the  case  obliged  him  to  take  from  me :)  "  and 
there"  (continues  he)  '*  lies  the  great  diffi- 
culty, both  intrinsic  and  artificial.'* 

Concerning  the  peculiarities  above  alluded 
to,  at  this  distance  from  your  State,  my  po- 
sition has  not  enabled  me  to  form  so  much 
as  the  slightest  conjecture:  and,  most  un- 
happily for  me,  from  my  Mentor,  from  whom 
I  could  have  learnt  everything,  time  admitted 
not  of  my  learning  anything. 

On  this  subject, — on  which,  had  time  ad- 
mitted, I  might,  with  the  greatest  ease,  have 
poured  out  my  whole  mind  to  Aim,  —  I  am 
thus  reduced  to  the  necessity  of  addressing 
myself  to  you.  Sir,  at  the  risk  of  being  found 
troublesome. 

Notwithstanding  vAat  you  have  seen  above, 
I  cannot  but  flatter  myself.  Sir,  with  the  hope, 
that  you  will  agree  with  me  in  the  opinion, 
that,  for  reaping  the  greatest  profit  from  what- 
soever service  it  may  be  in  my  power  to  ren- 
der, the  most  promidng  course  you  can  take 
IS,  to  leave  me  aafree  as  possible : — free,  and 
not  only  in  respect  of  the  manner  of  treating 
each  part  of  the  subject,  but  also  in  respect 
of  the  priority  as  between  part  and  part :  — 
free,  not  only  in  respect  of  mattery  but  in  re- 
spect of  form: — free,  not  only  in  respect  of 
absence  of  restraint^  but  in  respect  of  absence 
of  constraint :  — *<  free"  (as  the  poet  says)  *'  as 
air,"  in  every  respect.     In  and  by  so  doing. 


there  would  be^no  precise  limita  to  what,. in 
respect  of  the  use  capable  of  beii^  made  of 
the  work,  you  may  gain :  and, — should  there 
be  any  the  smallest  benefit,  which,  if  left 
free,  it  might  have  been  my  good  fortune  to 
contribute  to  put  you  in  possession  of, — its 
not  being  as  yet  in  the  contemplation  of  any 
of  you,  will  hardly  be  deemed  a  sufficient 
reason  for  your  depriving  yourselves  of  it. 
On  the  other  hand,  by  any  such  freedom  on 
my  part,  not  a  particle  either  of  loss  or  risk 
will  you  on  your  part  be  exposed  to.  Yes :  if 
in  the  hands  of  this  your  proffered  servant, 
there  were  to  exist  any  the  least  particle  of 
power, — of  power,  or  so  much  as  of  influence, 
—  sud^  influenpe  alone  excepted,  as  by  such 
rs€Uons  as  you  wUl  see,  may  come  to  be  ex- 
ercised on  your  minds.  '*  Silence  /"  fellow- 
citizens:  **  I  understand  better  what  is  best 
for  the  commonwealth  than  you  do.**  Such, 
with  all  the  frankness  of  undisguised  self- 
sufficiency,  is  the  recorded  speech  of  I  forget 
what  Roman,  in  whose  instance,  the  con- 
sciousness of  that  intellectual  authority,—. 
which  is  the  inseparable  accompaniment  of 
superior  ability  as  demonstrated  by  conspi- 
cuous service, — might  serve  as  a  cloak,  and 
in  some  measure  as  an  excuse,  for  a  degree  of 
arrogance,  from  which  nothing  whatsoever 
could  have  afforded  him,  or  any  one,  a  justi- 
fication. In  the  present  case,  —  being  aa  fiur 
from  any  propensity,  as  from  any  title  or  pre- 
tence, to  employ  any  such  language, — that 
which  the  individual  who  is  now  addressing 
you  desires  at  your  hands  b — not  that  you 
should  condemn  yourselves,  but  that  you 
should  not  condemn  him,  to  ulence. 

If,  then,  on  the.  one. hand,  my  wish  is  — 
that,  for  your  own  sakes  (for  no  interest  can 
I  have  that  is  not  yours,)  jny  service,  as  ren- 
dered to  you,  should,  at  this  earliest  stage, 
be  a  service  of  perfect  freedom, — at  a  sub- 
sequent stage,  you  may  depend  upon  me  for 
a  degree  of  obsequiousness,  such  as  will  be 
more  likely  to  exceed  your  expectations,  than 
to  fall  short  of  your  wishes.  Freedom  at 
the  one  stage,  obsequiousness  at  the  other, 
— both  are  the  result  of  one  and  the  same 
principle,  so  far  as  sincerity  admits.  My 
intellectual  fiiculties,  such  as  they  are,  are 
altogether  at  your  service :  but  such,  to  any 
good  purpose,  they  cannot  be,  any  further 
than  as  they  are  free.  WiU,  so  far  as  you  are 
concerned,  I  have  none.  To  yours,  in  the 
execution  of  this  my  supposed  office,  I  will 
accordingly  pay  the  most  unreserved  —  a 
more  than  passive  —  an  unreservedly  active 
obedience. 

Explanation  is  here  necessary.  Most  as- 
suredly, to  a  considerable  extent — it  is  impos- 
sible for  me  to  say  to  how  great  an  extent — 
what  I  find  to  propose  to  you  will  appear  er- 
roneous. Again,  for  the  most  part,  what  has 
thus  presented  itself  to  you  as  erroneous,  you. 
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will  yourgehes  find  no  diffictdty  in  correcting 
—  in  finding  for  the  amendment  of  it  (what- 
soever be  the  mode  of  amendment — omiision, 
insertion,  or  substitution) — such  entire  pro- 
visions of  detail,  as  well  as  such  words,  as,  in 
your  own  judgment,  will  be  apt  and  sufficient 
for  the  purpose.  But,  —  should  it  be  the 
good  fortune  of  my  proposed  work,  in  the 
general  complexion  of  it,  to  prove  acceptable 
to  you, — a  case  that  may  dso  happen  is — 
that,  on  the  occasion  of  this  or  that  correction, 
for  this  or  that  reason,  it  may  be  your  incli- 
nation to  remit  the  sulject  to  me ;  to  the  end 
that,  in  respect  of  the  necessary  details,  I  may 
propose  such  particular  words,  or  even  such 
particular  expedients,  as  may  seem  to  me  to 
be  best  adapted,  to  the  purpose  of  giving  the 
roost  thorough  effect,  say  to  the  will,  say  to 
the  principle^  be  it  what  it  may,  which,  in 
general  terms,  has  been  expressed  by  you. 
Should  the  general  method,  and  mode  of 
expression,  for  example,  as  employed  in  the 
work,  stand  approved  by  you, — such  as  above, 
in  regard  to  matters  of  detidl,  may,  perhaps, 
be  the  course  approved  of  by  you ;  viz.  under 
the  apprehension,  lest,  if  made  by  any  other 
hands  than  those  of  the  original  draughts- 
man, the  alteration,  made  in  this  or  that  part, 
shoidd  prove  in  some  way  or  other  repugnant 
to,  inconsistent  with,  or  detrimental  to,  the 
provision  made  and  approved  of  in  this  or 
that  other  part.  I  say,  if  made  by  any  other 
hand:  for  to  myself,  working  according  to  my 
own  method,  I  cannot  bring  myself  to  regard 
it  as  in  any  degree  probable,  that,  in  the  pen- 
ning of  any  one  part,  the  purport  of  any  other 
that  has  any  bearing  upon  it  should  escape 
me:  a  sort  and  degree  of  command,  whidi, 
at  least,  unless  it  be  after  a  very  long  course 
of  practice,  it  can  scarcely  be  expected  that 
any  one  man  should  possess,  over  a  work  so 
voluminous,  composed  by  a  different  hand. 

Well  then  —  on  the  occasion  of  such  sup- 
posed error  in  such  my  code,  and  thereupon 
for  the  correction  of  it,  —  or  say,  in  the  first 
instance,  and  without  reference  to  any  such 
code,  —  a  certain  effect — no  matter  what,  or 
in  which  of  two  diaracters,  viz.  that  of  an 
end,  or  that  of  a  means,  presents  itself  to 
you  as  fit  to  be  produced.  Referring  to  me 
the  choice,  either  of  the  mode  of  expression 
alone,  or  —  matter  and  expression  together, 
of  the  expedients  — the  provisions  of  detail — 
by  which  the  effect  shall  be  produced — you 
require  me  to  perform  my  part  towards  the 
production  of  it.  Of  this  effect,  in  whichever 
of  the  above  two  characters  considered,  the 
production  ^suppose)  is  directly  repugnant 
and  irreconcilable  to  that  which,  in  my  own 
view  of  Uie  matter,  is  fit  and  right.  Such 
being  the  effect,  shall  I,  in  my  supposed  po- 
sition, refiise  or  decline  to  employ  my  pen 
towards  the  production  of  it?  Not  I  indeed. 
On  one  condition  —  a  condition  which  you. 
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Sir  (I  speak  here  in  the  plural  tm  weH 
singular  number,)  will,  I  am  aure,  not 
your  subscription  to — in  my  own  yfhew  of  it 
be  the  effect  ever  so  unfit  to  be  produced.  I 
will  not,  on  that  account,  so  modi  as  dediK 
doing  that  which  beUn^  to  my  supposed  ca^ 
ploymeitt,  towards  the  production  of  it. 

This  eondUum  is  neither  more  nor  km 
than  the  being  sufiered  to  poMeas  and  ose,  ia 
this  supposed  eeeond  stage,  the  sasne  Kbcrty, 
which,  without  absolutdy  stipolntiqg  far  n, 
I  made  my  humble  request  for,  in  the  above 
supposed  fint  stage:  the  liberty  of  nakiair 
known  my  opimon,  whatsoever  it  mny  be, 
with  the  reasons  on  whidi  it  gromads  itaeH 
In  this  liberty  will  be  included — if  it  be  ia 
the  diaracter  of  an  end  that  the  prodiKtiai 
of  the  effect  in  question  appeara  to  me  vnlit 
— the  bringing  to  view  the  oonsideratiaoa, 
by  whidi,  in  &e  character  of  reeaome,  tint 
opinion  has  been  produced:  if  it  be  in  the 
character  of  a  means, — the  like  liberty,  with 
the  addition  of  that  of  pn^fMwing  any  other 
means,  by  which,  in  my  view  of  the  matter, 
the  same  end  may  be  produced  on  more  ad- 
vantageous terms. 

In  a  word — on  this  condition,  by  whidi  is 
saved  fi'om  violation  that  smcmty,  — the  vio- 
lation of  which,  could  not,  in  this  my  sap- 
posed  situation  at  any  rate,  on  any  imagiiHihIc 
occasion,  be  of  any  the  smallest  use,  —  there 
is  not  that  imaginable  effect,  which,  in  that 
my  supposed  position^  I  shall  not  at  all  times 
be  ready,  in  Uie  way  in  question,  to  cnsploy 
my  labours  towards  the  productioD  o£  Trj 
me  —  examine  me  —  for  the  purpose  of  the 
experiment,  set  imagination  to  work,  to  paim 
the  effect  in  any  the  most  terrific  ocdoors — 
my  answer  is  still  the  same.* 


*  To  avoid  staitine.  at  this  i 
any  sul^ect  capable  (»  being  found  prcgnaat  vith 
doubts  and  differences, — for  the  expoiment.  Id 
us  take  such  cases,  as  being  among  the  strongeB 
that  can  be  imagined,  are  thereby  among  thiav 
which  are  surest  not  to  happen.  DeaeendiDg  dun 
from  theae  elevations,  we  shall^  by  feme  of  the 
argument  a  fortiori^  be  able,  witti  the  greater 
ease,  to  dear  the  ground  of  ail  ancfa  difficohia, 
as  might  otherwise  have  presented  themaelTca. 

We  call  upon  jou  (say  you)  to  draw  up  for  nt 
a  law,  for  attaching  to  tnis  or  that  spedea  of  oi- 
fence,  the  puniabment  of  the  wheels  as  empfami 
till  the  other  day  in  Fiance.^  to  this  or  thai  other, 
that  ofdumemberment  by  four  hones,  as  also  thai 
and  there  employed: — is  there  that  i 


case,  in  which  you  would  lend  your  band  to  aoy 
such  atrocity?  Oh  yes  (say  I,)  that  there  K 
and  with  gladness :  yes,  and  not  only  ao,  bat  even 
advocate  it,  and  give  my  vote  for  it»  if  I  had 
one : — if,  for  example,  by  so  doing,  I  oould  pre. 
vent  the  attaching,  to  those  same  offeneea,  the 
punishment  of  impalement,  still  eoxployed  in  die 
Turkish  empire.  In  the  case  of  the  wAed^  tl^ 
torment  always  miaht  be,  and  commonly  vaa~ 
in  the  care  or  iSbeaitmemberment,  it  always  was 
.^at  an  end  in  a  very  few  minutes:  in  the  edier. 
it  frequently  lasts  for  daysw     Yet,  in  my  e«n 
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Taking  this  coiine,  in  this  way  (it  seems 
to  me,)  and  in  no  other,  can  a  man,  in  my 
supposed  position,  steer  clear  of  two  opposite 
errors :  —  ooer-ocrMpnlonty,  and  mtsncerity. 

Take  the  case  of  the  over-scrupulous  man. 
In  his  judgment  the  measure  given  to  him  to 
shape  is,  to  a  certain  degree,  an  unfit  one. 
Whiat  follows?  He  turns  his  back  upon  it, 
declaring  that  he  will  have  nothing  to  do  with 
it.  Of  iU«humour,  thus  expressed,  a  merit  is 
commonly,  at  the  same  time,  made.  Such  is 
his  purity,  nothing  wiU  he  have  to  do  with 
evil  in  any  shape.  Nothing  to  do  with  evil  f 
— then  nothing  will  he  have  to  do  with  go^ 
vernmoHt,  For  what  is  government  but  a 
ekoieeofeoiUf  Government  operates  not  but 
by  eoerdon :  coercion  can  not  be  produced 
but  by  punishment.  Coercion — punishment 
— are  they  not  evils?  if  they  are  not,  then 
what  else  is  ?  Employed  to  produce  a  more 
than  eqmvalent  good,  or  to  exclude  a  greater 
evil,  does  an  evil  change  its  nature  ?  No 
more  than  a  sum  of  money  does,  by  being 
carried  to  the  one  or  to  the  other  side  of  an 
account. 

Most  completelv  incompatible  would  any 
sudi  scrupulosity  be,  with  the  performance 
of  the  sort  of  service  for  which  I  am  thus 
offering  myself.  For,  if,  after  having  been  in 
the  first  instance  presented  by  me,  my  pro- 
posed Code  were  to  be  returned  to  me,  —  for 
ine,  in  pursuance  of  certain  instructions,  to 
propose  amendments  to  it, — how  could  it 
bappen,  but  that,  among  the  provisions  thus 
required  at  my  hands,  there  should  be  a  con- 
siderable number  that  would,  in  my  sight,  be 
unfit  ones  ? — comparatively,  at  Irast,  if  not 
absolutely  evU  ones? 

The  other  error  is  that  of  uuuicertty.  In 
an^  other  position  than  my  supposed  one, 
this,  of  the  two  errors,  is  that,  of  which  it  is 
scarce  necessary  to  say,  that  it  is  the  one 
most  fi'equently  exemplified,  and  everywhere 
most  likely  so  to  be.  Not  only  by  their  votes, 
but  by  their  discourses,  do  men  give  their 
aupport  in  public  to  that  one  of  two  opposite 
measures,  which  in  their  own  eyes, — as  pri- 
vately confessed,  or  otherwise  demonstrated, 

—  is  least  beneficial,  or  most  pernicious.  This 
is  what,  in  every  country,  the  man  of  Arw,  who 
lias  a  piece  of  gold  for  his  fee — confessing  it, 
for  how  can  he  deny  it? — does  for  the  half 
of  his  public  life.  This  is  what,  in  thU  coun- 
try,  the  man  of  politic* — more  particularly 
the  legislator,  who,  lest  sincerity  or  probity 
in  any  shape  should  be  possible,  has  an  q^ce 
for  his  fee — does  for  the  whole  of  his  public 
lifou  Whether  in  this  omr  legislature  such  a 
course  is  necesnry  — consistent  with  utility 

—  consistent  with  probity,  —  I  stay  not  —  I 
^eed  not  stay — to  inquire.  Sure  I  am — and 

mind.  I  am  against  the  employing  death  as  a 
punishment  in  any  case. 


47» 

to  tlie  present  purpose  this  is  quite  soffident 
—  sure  I  am  that,  —  in  a  situation  sudi  as 
that  here  in  question,  in  the  situation  in  whidi 
the  acceptance  of  this  my  ofler  would  place 
aoe,—  no  such  vice  would  either  be  necessary, 
or  of  any  use.  In  this  supposed  situation — 
such  is  the  folicttjr  of  it—  without  any  the 
least  partide  of  insincerity,  it  wottid,  on 
every  oooasion,  be  in  a  man's  power  to  ren* 
der  every  partide  of  service,  whidi  it  would 
be  in  man'a  power  to  render,  with  the  most 
consummate  contempt  for  the  law  of  sincerity. 
Whatsoever  is  required  of  him,  that  he  does : 
laymg  before  the  eyes  of  his  employers  for 
their  choice,  as  well  that  iriiidi  in  his  own 
eyes  is  im/Sf,  as  that  which  in  his  own  eyes 
\B  fitting,  to  be  done.  This  bebg  the  case,  in 
what  way  would  his  emplovers  be  the  better 
served,  —  any  more  than  his  own  mind  and 
conduct  be  the  more  pure,— if— to  save 
himself  fitHn  bdng  seen  to  be  working  in  con- 
trariety to  his  own  opinion,— he  were  to  mis^ 
represent  his  own  opinion— to  give  an  untrue 
account  of  it  —  stating  it  as  being  fovourable 
to  that  to  which  it  is  really  adverse, — ad- 
verse to  that  to  which  it  is  really  fiivourable. 
Here  would  be  a  clonh  —  a  most  costly  one 
— and  where  would  be  the  ase  of  it  ?  Yet, 
in  the  ordinary  situation  of  a  member  having 
speech  and  vote  in  a  legislative  assembly,  — 
as  often  as  it  happened  to  him  to  propose  for 
adoption  a  measure,  or  any  the  least  partide 
of  a  measure,  whidi  at  the  same  time  were  in 
his  eyes  an  unfit  one,  this  would  be  his  only 
alternative,  viz.  either  to  put  on  and  wear  a 
doak  of  this  kind,  or  take  that  course,  for 
the  liberty  of  taking  which  I  am  here  stipu- 
lating:—  viz.  the  preparing  for  expected 
adoption  a  measure,  which,  by  his  own  con- 
fession, is,  in  his  own  eyes,  an  unfit  one. 

Sir,  you  now  see — and  I  hope  in  a  pretty 
strong  light — one  of  the  effects.—  a  happy 
one,  I  think,  you  will  acknowledge  it  to  be 
— of  the  position  in  which,  with  reference  to 
you,  I  should  stand.  Obsequiousness,  —  of 
the  sort,  and  in  the  degree  here  in  question, 
—to  carry  it  to  the  length  above  described, 
would,  in  this  my  supposed  position,  cost  a 
man  much  less,  working  for  you  at  your  dis- 
tance, and  auch  as  you  are,  than  it  would  to 
carry  it  to  any  thing  like  an  equal  length, 
working  for  government  here.  Working  for 
you,  he  would  be  working  for  a  master  who 
has  not  so  much  as  a  penny —  no,  not  so  muck 
as  a  ribbon  to  give.  Doing  any  such  work 
here,  he  could  not  work  but  under  a  master 
who  has  pence  to  give  in  abundance : — pence, 
which  men  in  abundance  are  at  all  times  so 
ready  to  earn  —  to  earn  at  any  price.  At  the 
same  time, — even  in  flavour  of  the  particular 
— the  personal  interest —  of  this  master,—* 
even  sn  honest  man's  judgment  could  not  but 
lead  him  to  do  many  things ;  the  necessity 
of  such  his  lituation  many  more.    So  many 
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of  these  tbukga  as  lie  should  thus  have  been 
doing,  so  many  are  the  occasions  on  which 
lips  there  would  be — lips  not  a  few— ^o  open 
and  cry  aloud — All  this  is  for  the  pence  f 
But,  between  you  and  me,  Sir,  not  a  penny 
can  be  so  much  as  supposed  to  pass.  For  the 
like  reason,  even  among  yourseltes,  working 
under  you,  one  of  yourselves  could  not  be  so 
free,  —  so  free,  I  mean  from  all  suspicion, 
from  all  danger  of  disrespect  on  the  score  of 
obsequiousness,. — as  I  should  be.  Why? 
Because,  for  one  of  yourselves  (not  to  speak 
of  poiocr,  still  less  of  ribbons^)  thriftily  and 
wisely  as  your  pence  are  distributed — you, 
even  you,  have  always  pence. 

Sir,  it  is  to  a  feast  that  I  am  thus  bidding 
you.  Join  hands  vriih  me,  you  and  I  will  go- 
vern the  world.  Sir,  I  will  show  you  how  we 
will  govern  it.  Independently  of  the  reasons 
on  which  it  is  grounded,  and  by  the  contem- 
plation of  which  it  has  been  produced, — my 
own  opinion  not  being,  even  in  its  own  esti- 
mation, worth  anything,  never  do  I  declare 
it  ^you  understand  the  sort  of  occasion  of 
which  I  am  speaking)  without  declaring  at 
the  same  time  these  reasons.  If,  then,  you 
have  a  code  from  me,  the  code  you  thus  have, 
%vill  be  one  that  b  a  code  accompanied  with 
reasons.  Of  this  code,  some  part,  I  may  hope 
—  hope  without  much  overweeningness  — 
some  part,  however  small— wUl  be  sanctioned 
by  your  concurrence.  Here,  then,  will  be,  in 
authority  as  well  as  in  existence,  a  code  sup- 
ported throughout  by  reasons.  Hereupon, 
aeeing  that  neither  to  establish,  any  more  than 
to  pen,  a  code,  supported  throughout  by  rea- 
son, is  a  thing  impossible,  government  will. 
In  this  or  that  other  state,  become  ashamed 
of  giving  out  codes,  altogetner  destitute  of 
this  support.  But  it  is  by  the  nature  of  things, 
that  reasons,  in  so  far  as  they  are  good  ones, 
are  made:  made  they  cannot  he,  as  laws  may 
be  and  are,  by  any  man  that  has  power — by 
any  such  man  at  pleasure.  Giving  reasons 
everywhere,  rulers  will  not,  everywhere, 
without  giving  such  as  they  would  be  ashamed 
to  give,  be  able  to  give  reastans,  nor  therefore 
to  give  Unos,  altogether  different  from  owrs : 
and  thus,  you  see,  our  empire  spreads  itself. 
To  be  sure,  even  for  the  earliest  of  these 
conquests,  there  is  one  of  us  that  must  wait 
till  he  is  dead.  But  this  is  no  more  than  what 
he  has  always  been  prepared  for :  this  is  that, 
of  which  no  man  could  ever  be  more  iuUy 
aware  than  he  is.  As  for  you.  Sir,  over  some 
of  your  neighbours,  at  least,  your  reign  —  I  see 
not  what  should  hinder  it — may  commence 
in  your  lifetime.  Over  Morocco,  or  China, 
or  even  over  Russia  (not  to  speak  of  the  em- 
pire, with  the  long-winded  and  round-about 
name,  called  by  the  Greeks  in  one  word 
Holophthoria)  I  dare  not  promiae  you  that 
you  will  thus  speedily  caet  forth  your  shoe : 
but,  for  any  delay  which  human  perversity 


may  oppose  to,  you  in  these  dbtant  regioM, 
I  flatter  myself  you  will  have  made  up  your 
mind.  In  the  meantime,  the  men  of  superior 
wit  and  wisdom  all  over  the  worldr— in  ^^MW 
nomendature  utUity  and  wiiachie90uamess  are 
synonymous  terms,  and  to  whom  the  idea  d 
any  increase  to  human  comfort  would,  bat 
for  the  matter  it  affords  for  derisUn,  be  m 
aflUcting  one, — will  make  their  aport  of  vs: 
and  even  this  effect,  so  far  as  it  goes,  evea 
this  effect,  taken  by  itself,  will,  in  my  esti- 
mation at  least,  be  a  good  one. 

As  on  the  one  hand,  if  the  obaervatians 
above  submitted  be  just,  in  instmctioiis  of 
the  obUgaiory  kind  you  cannot,  in  the  first 
instance,  be  too  sparing, — so,  on  the  other 
hand,  in  instructions  of  the  inforvsmiwe  kiad, 
you  cannot  be  too  liberal.  For  keeping  my 
unll  in  the  right  path,  nothing  can  be  wantia^ 
to  me :  for  to  you.  Sir  (I  speak  in  the  pluial 
number)  a  wiU  such  as  mine  is  nothing.  For 
proving  and  keeping  my  understamdiMg  in 
the  right  path,  I  have  nolesa  wiA  than  mmi 
for  everything  that  you  can  give  me.  Infor- 
mation I  mean,  as  correct  and  complete  as 
can  be  given,  on  the  subject  of  aU  iioste  or- 
cumstanoea,  by  which  your  country  is  distin- 
guished from  that  in  which  I  write,  and  thence 
the  mind  of  the  people  of  your  country  stands 
distinguished  from  that  which  is  the  moat  fo- 
miliar  to  me :  and,  as  to  documents, — beado 
those,  if  any,  which,  though  in  eiisteace, 
never  having  been  as  yet  made  public,  are 
consequently  not  only  out  of  my  power,  but 
even  out  of  my  knowledge,  —  those  which, 
though  published  in  America,  not  being  as 
yet  published  in  this  country,  would,  dU  ci 
them,  be,  for  some  time,  out  of  my  power  to 
obtain,  and,  with  few  exceptions,  are  as  yet 
out  of  my  knowledge.* 

On  this  subject,  besides  the  above  gemersl 
requests,  I  have  two  or  three  partieuiar  one* 
to  trouble  you  with.  One  is — that  what- 
soever parts  of  the  mass  of  infomaatiaa  arc 
purchasable,  may  be  set  down  to  my  aeoouaz, 
whereupon,  as  soon  as  received,  the  whote 
amount  shall  be  promptly  and  thaakfuQy 
repaid;  and  that,  in  case  of  aooeptanoe,  the 
transmission  of  the  letter  informing  me  of  ii 
may  not  be  made  to  wait  a  momemt^ — or*  ta 
speak  more  pertinently,  a  s&fp,  — fiir  the  col- 
lecting of  an  V  part  of  this  doonmentary  osass. 

The  case  is— that  at  my  age,  and  with  ■? 
constitution,  there  is  no  time  to  loae.  Me- 
mory, and  capacity  for  ditpatck^  have  already. 
I  perceive,  undergone  considerable  csifeeUs- 
ment:  and  tiie  state  of  my  ^yes  la  aheaif 
such  as  forbids  the  using  them  for  any  pv- 

*  Forms  of  coDve^anoe — such  as  are  most  is 
use,  —and  forms  of  judicial  psooeduTe  in  erov 
sort  of  judicatory,— would  be  partiflnlariy  ase- 
Ail,  not  to  say  necessary,  to  me;  of  these,  a  cm- 
sideraUe  part  at  least,  mast  (I  ahoold  anivaBr} 
be  in  print. 
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pofle  of  entertainment — for  any  sort  or  quan- 
tity of  reading,  beyond  what  is  necenary  for 
the  purpose  of  what  /  write.  If  whatever 
aptitude  for  the  task  in  other  respects  I  may 
be  thought  to  possess,  were  already,  or  threat- 
ened to  be,  in  any  similar  degree  (Uminished, 

—  no  such  offer  as  the  present  would  have 
escaped  from  me.  But,  by  every  day,  during 
which,  without  sickness,  life  may  be  conti- 
nued to  me, — as  &r  as  I  or  my  friends  can 
judge, — that  aptitude,  instead  of  being  di- 
minished, not  only  has  been,  but  promises  to 
be  increased.  Why?  —  because  it  depends 
upon  those  logical  arnuigements,  which,  being 
already  consigned  to  paper,  enable  me,  as  if 
by  an  algebraic  process,  to  discover  on  each 
occasion,  so  far  as  the  facta  that  bear  upon 
the  case  are  known,  whatsoever  requires  to 
be  discovered:  and,  in  the  application  of 
which,  the  more  frequently  and  thoroughly 
the  mind  is  exercised,  the  more  perfect  it  is 
made. 

For  these  same  reasons,  another  request 
that  I  have  to  make  is — that  if,  in  your  indi- 
▼idnal  judgment.  Sir,  the  offer  should  seem 
to  possess  a  chance  more  or  less  considerable, 
of  obtaining  acceptance  at  the  hands  of  the 
legislature,  information  to  that  effect  may  be 
transmitted  to  me  by  the  earliest  opportu- 
nity, no  opportunity  being  suffered  to  be  lost 
by  waiting  for  the  determination  of  the  le- 
gislature. 

After  a  declaration,  the  frankness  of  which 
will,  I  hope,  stand  excused  by  the  necessity, 

—  postponement  and  rejection  will  be  the 
same  thing.  If,  after  having  commenced,  I 
live  not  to  complete  the  service,  the  very 
last  of  my  thoughts  will  be  at  any  rate  de- 
voted to  it. 

From  the  pen  of  a  man  already  fiu-  advanced 
in  his  67th  year,  marks  of  eagerness  and  im- 
patience, such  as  these,  —  impatience  to  be 
set  down  to  a  task  of  assiduous,  and,  in  the 
ordinary  sense  of  the  word  pay,  unpaid  la- 
hour,  to  the  end  of  his  small  remnant  of  life, 
may  perhaps  provoke  a  smile.  But  I  know 
not  to  what  worthier  object  the  labour  of  any 
being  in  human  shape  could  be  directed :  and, 
— being,  with  or  without  sufficient  grounds, 
impressed  with  the  hope  of  my  having,  by  the 
already  bestowed  labour  of  near  half  a  cen- 
tury, rendered  myself  better  qualified  than  a 
man  unexercised,  or  even  a  man  much  less 
cxerdsed,  in  the  same  time,  is  likely  to  be, 
for  rendering  to  a  political  state,  and  thence 
to  mankind  at  large,  service,  intellectual  and 
moral,  in  this  its  most  important  of  all  simply 
human  shapes, — it  would  be  but  an  ill  con- 
clusion of  sach  a  course  of  labour,  to  leave 
untried  or  undone,  anything  that  promised  to 
contribute,  in  any  degree,  to  the  acoomplish- 
ment  of  the  object  of  it. 

Penetrated  with  that  respect,  which  your 
eminent  situation,  and  the  reports  that  have 
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reached  me  of  your  conduct  in  that  situation, 
could  not  &il  to  inspire,  I  have  the  honour  to 
subscribe  myself,  Sir,  your  fiuthful,  though 
as  yet  unbidden  servant, 

Jebemt  Bentham.' 


No.  V. 

Simon  Snyder^  Governor  of  Femuyhania,  to 
David  Meade  Randolph,  Esq,  WUUtane^ 
burphf  Virginia^  on  the  Sniject  of  the  above 
Letter  q/*  Jerea^  Bentham, 

Penaqrlvania,  Harrbbarg,. 
8UtMftyl816. 

Sir,  —  I  have  to  acknowledge  the  receipt 
of  a  letter  which  you  did  me  the  honour  to 
write,  and  which  came  to  hand  a  few  days 
since.  The  books  to  which  it  refers  I  re- 
ceived in  the  winter  of  1814-15  by  the  mail- 
stage,  but  unaccompanied  by  any  letter  or 
memorandum,  explaining  the  object  of  their 
transmission ;  nor  could  I  discover  from  the 
envelope,  which  wais  torn  and  much  defiu:ed, 
from  whom  or  from  whence  they  came.  From 
the  necessarily  consequent  state  of  incerti- 
tude I  was  not  relieved  until  this  last  month, 
when  I  received  a  letter  from  Mr.  Jeremy 
Bentham,  written  at  Queen -Square -Place, 
Westminster,  and  dated  14th  July  1814,  in 
an  envelope,  post-marked  Philadelphia,  6th 
April  last  past ;  which  informed  me  that  I 
was  indebted  for  the  books  to  that  distin* 
guished  philanthropist,  and  which  frilly  ex- 
plained the  object  of  the  transmission.  The 
same  envelope  contained  also  a  letter  from 
Mr.  Gallatin  to  me,  and  another  from  him  to 
Mr.  Bentham,  both  dated  in  July  1814. 

I  have  not  in  my  view  any  or<Hnary  occur- 
rence that  could  have  delayed  the  delivery 
of  these  letters  so  long  a  period  after  the  re* 
ceipt  of  the  books  to  which  they  relate :  — . 
Mr.  Charles  Mifflin,  who,  as  it  appears  from 
your  letter,  transmitted  the  books  from  Phihu 
delphia,  can  probkbly  explain  to  you  or  Mr. 
Bentham  the  cause  of  detention.  If  the  let- 
ters had  arrived  previously  to  the  19th  March 
last,  on  which  day  the  legislature  of  this 
state  adjourned,  an  early  exhibition  to  that 
body  (comprising  much  useful  talent,  and 
many  of  its  members  having  been  long  lfr> 
bouring  to  reform  our  jurisprudence)  of  his 
proposition,  and  of  which  I  should  promptly 
have  availed  myself,  I  am  confident  would 
have  resifited  in  measures  more  commensu- 
rate with  the  object  of  furnishing  him  with 
information  to  aid,  and  better  adapted  to  fiir- 
ther  his  generous  intentions  towards  Penn- 
sylvania, than  what  is  in  my  power  to  furnish : 
which  can  only  consist  in  a  transmission  to 
him,  by  any  conveyance  that  yourself  or  Mr. 
Mifflin  will  advise,  of  a  copy  of  the  laws  of 
Pennsylvania,  from  the  origin  of  the  govern- 
ment  to  the  present  day,  and  journals  of 
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legislative  proceedings,  so  far  u  in  print ;  — 
these  latter  contain  (though  rather  diffuse) 
as  well  a  correct  general  history  of  Pennsyl- 
vania legislation,  as  of  the  origin  and  progress 
of  improTement  from  time  to  time  in  oiir 
jurisprudenoe :  —  also  a  copy  of  a  Report  hy 
Jared  IngersoU,  Esq.  attorney-general,  on 
criminal  law,  and  a  hill  predicated  thereon, 
consolidating  and  amendatory  of  our  present 
code,  hut  not  yet  finally  adopted  hy  the  legis- 
lature. On  the  subject  of  fundamental  law, 
a  copy  of  the  Blinutes  of  the  Proceedings  of 
the  Convention,  which  framed  the  present 
constitution  of  Pennsylvania,  shall  also  be 
furnished :  likewise  ^  to  be  found  in  print) 
the  Blinutes  of  the  Convention  that  framed 
the  constitution  of  1776,  and  those  of  the 
council  of  censors,  who  acted  under  the  au- 
thority of  that  instrument,  —  to  which  I  will 
add  sudi  other  publications  as  may  appear 
useful. 

Dallas's  and  Binney's  Reports  of  Adjudi- 
cations by  the  highest  judicial  tribunal  in  the 
State,  X  presume  will  be  essential ;  these  are 
not  for  sale  here,  but  can  be  procured  by  his 
agent  at  Philadelphia. 

Aided  by  these  muniments  and  publica- 
tions, Mr.  Bentham  will  be  enabled,  by  his 
t^nt  sad  research,  to  mature  and  shape  his 
system  for  submission  officially  to  the  legis- 
lature.* I  prefer  this  course,  for  the  obvious 
reason,  that  executive  suggestion  proves  not 
always  a  recommendation  for  the  adoption, 
by  a  free  legislature,  of  the  best  digested, 
and  speculatively  most  approved,  proposi- 
tions ;  —  such  are  more  frequently,  perhaps 
sometimes  unfortunately,  passed  over  with 
silence,  than  acted  upon  by  praetieal  men, 
who,  though  the  representatives  of  a  practi- 
cslly  virtuous  people,  yet  diflfer  as  widely 
about  the  means  for  effectuating  the  melio- 
ration of  the  condition  of  man,  as  differ  their 
locsl  situations,  their  pursuits,  and  conse- 
quent feelings  and  opinions. 

That  the  result  of  the  labours  of  his  life, 
on  the  all-interesting  subject  of  his  letter, 
should  be  presented  for  consideration  here, 
untrammelled  by  any  suggestions  and  pre- 
scriptions of  another,  will  be,  I  am  persuaded, 
more  acceptable  to  tiie  legislature,  and  more 
gratifjring  to  the  philanthropic  Mr.  Bentham : 
and  if  eventually  I  shall  be  the  medium  of 
communication,  to  give  purely  the  emanations 
of  his  own  mind,  will  relieve  me  from  a  sa- 
crifice of  feeling  which  I  should  be  compelled 
to  make,  if  his  system  had  acquired  the 
slightest  feature  from  a  hand  so  incompetent 
as  is  my  own. 

Be  pleased.  Sir,  to  make  known  to  Mr. 


*  May  SOfA,  1817.— Unfortunately,  neither 
the  above-mentionea,  nor  any  othen  from  the 
respecuble  quarter  in  question,  except  theprinted 
.  fVom  which  an  extract  is  given  in  [No. 
ave  ss  yet  come  to  hand. —J.  B. 


WiC. 


Bentham  the  contents  of  this  letter,  togatber 
with  my  sincere  wishes  for  his  peraaaal  hap- 
piness, and  for  the  prolongatioa  of  hia  i 
life. 

For  yourself  Sir,  please  accept  aanir 
of  regard.  Simon  8mt»i 


No.  VL 

Extract  from  a  printed  Paptr^  ngned  Simom 
Snyder,  dated  HarrUburg,  December  5lk 
1816,  James  Peacock,  printer,  imiitmUd 
**  Governor**  Meuage  to  the  SemaU  and 
House  of  Representatives  of  the  Cmuhb- 
wealth  of  Pennsybfania,"  containiMg  eeven 
pages.  It  came  inclosed  in  a  Letter  firmi  the 
said  Governor  to  David  Meade  Randt^pk^ 
Esq,,  WiUiamsburgh,  Virginia,  and  bg  Aca 
was  transmitted  in  a  Letter  dated  from  thence 
ISth  Jan,  1817,  and  addressed  to  J&emg 
Bentham,  Esq,  Queen-Square  Place,  West- 
minster, London,  by  whom  it  was  received 
29M  March  1817. 

It  commences  with  the  worda,  Fbujow 
Cttizbns,  &C. 

In  page  4,  is  a  paragraph  in  the  worda  fol- 
lowing, via.: — 

*'  This  occasion  is  embraced  to  subont  to 
the  legislature  a  conununication  made  to  tlie 
Governor  by  Jeremy  Bentham,  of  London, 
on  the  subject  of  public  law;  whidi»  though 
dated  14th  July  1814,  was  not  received  until 
after  the  adjournment  of  the  last  legialatvre. 
As  this  philanthropic  commnniratinsi  aroae 
out  of  suggestions  of  our  esteemed  Kdlow* 
dtisen  Albert  Gallatin,  his  letter  to  tke 
Governor  and  lir.  Bentham'a  ate  herewith 
submitted,  and  also  a  letter  firom  the  Gover- 
nor, and  other  papers  connected  witli  this 
highly  interesting  subject.  The  l^gialatuie 
wfll  determine  whether,  under  tlie  csrcnm- 
stances  of  our  as  yet  unconsolidated  ayaten 
of  civil  and  criminal  polity,  we  can,  in  the 
prosecution  irf'this  important  work,  be  bene- 
fited by  the  labours  of  the  bcnevoknt  Mr. 
Bentham." 


No.  VII. 
CiBCULAB To  the  Governor  of  the  StaU 


•Sqiian  Flaea»  ¥ 
nLoodomJoiM 


lgl7. 


Sim, — On  the  subject  of  CodifioatioB,  an 
offer  of  mine,  in  the  design  of  whidi,  the 
State,  over  the  councils  of  which  your  Ex- 
cellency presides,  was  included,  may  be  aeea 
in  a  letter  which  I  took  the  liberty  to  ad- 
dress to  Mr.  Madison,  in  his  then  character  ef 
President  of  your  United  States: _of  this 
letter  a  copy,  as  exhibited  in  and  by  No.  I.  of 
the  accompanying  set  of  printed  documents. 
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aoHdtfl  the  honour  of  Tonr  aeoeptanoe,  in 
the  view  of  its  being  fabmitted  to  the  com- 
petent euthority  in  your  State.  No.  II.  is  a 
copy  of  the  answer  received  by  me  from  Ifr. 
Madiion,  No.  IIL  is  a  copy  of  a  letter, 
addressed,  by  BIr.  Oattatin,  at  that  time 
Minister  Plenipotentiary  from  your  Union 
to  this  Court,  to  Mr.  Snyder,  then  Oovemar 
of  PciHuyAwmui,  recommending  to  his  no- 
tice the  one  which  follows.  No.  [V.]  is  the 
copy  of  a  letter  written  by  Mr.  Snjfder  on 
the  subject  of  it.  In  No.  f^I.]  being  an  ex- 
tract of  a  Meuage  delivered  by  his  Excellency 
to  the  Legislative  Body  of  his  State,  may  be 
seen  the  notice  which  on  that  occasion  he 
was  pleased  to  take  of  it. 

In  the  view  taken  of  the  subject  by  Mr. 
Madison,  it  happened  not  to  be  competent  to 
the  high  situation  at  that  time  filled  by  him, 
to  give  to  the  oflfer  in  question  the  advantage 
of  his  sanction  in  any  of  the  forms,  which, 
for  want  of  a  sufficient  acquaintance  with 
the  constitution  of  the  United  States,  I  had 
taken  the  liberty  of  submitting  to  his  choice. 
Nevertheless,  uter  so  substantial  an  appro- 
bation as  has  been  bestowed  upon  the  offer 
in  question,  not  only  by  those  other  distin- 
guished citizens  of  your  United  Common- 
wealth, but  by  your  late  President  himself, 
to  wit,  in  and  by  the  very  letter  in  which 
he  declined  making,  in  a  direct  way,  the  pro- 
posed communication  of  it —  I  hereby  take 
the  liberty  of  submitting  to  your  notice  that 
flame  offer,  as  described  in  the  accompanying 
letter  to  Mr.  Madison,  now  printed  for  that 
purpose:  and,  forasmuch  as  of  the  twenty 
different  States  of  which  your  Union  is  com- 
posed, if  the  offer  in  question  has  any  daim 
to  regard  in  any  one,  so  has  it  in  every  other 
—  hence  the  universality  of  the  currency, 
which  it  has  been  my  endeavour  to  give  to 
it,  and  hence  accordingly  the  word  circular, 
by  which  an  intimation  of  that  endeavour 
is  conveyed. 

As  to  the  nature  of  the  communication, — 
though  it  is  not  in  the  number  of  those  which 
come  every  day  to  be  made  and  received  in 
the  ordinary  course  of  public  business,  yet  if 
in  your  judgment  any  prospect  of  usefiil  ser- 
vice to  the  State,  over  the  councils  of  which 
you  preside,  shall  appear  to  be  afforded  by  it, 
the  circumstance  of  iu  singularity  will  not  of 
itself^  I  am  confident,  operate  as  a  bar  to  any 
such  attention  as,  in  consideration  of  the  im- 
portance of  the  subject,  it  might  otherwise  be 
deemed  proper  to  bestow  upon  it. 

Having  of  late  the  good  fortune  to  be  not 
altogether  unknown  to  Mr.  Adams,  at  that 
time  Iffinister  Plenip<itentiary  firom  your 
Union  to  this  Court,  and  at  present  your 


Congressional  Secretary  of  State,  who  has 
moreover  done  me  the  honour  to  take  charge 
of  all  the  several  papers  above-mentioned,  for 
the  purpose  of  focilitating. the  transmittii^  6t 
them  to  their  respective  destinations, — I  take 
the  liberty  of  mentioning  that  genUeman  as 
being  neither  unable,  nor  I  dare  flatter  myself 
unw^ling,  to  afford,  in  relation  to  the  person 
thus  addressing  you,  any  satisfoction  that  may 
happen  to  be  danred. 

On  the  occasion  of  the  offer  thus  made,  of 
the  outline  of  a  complete  body  of  law  for  the 
use  of  any  political  state,  as  a  work,  which, 
though  tbie  foundations  of  it  have  so  long  ago 
been  laid,  remains  yet  to  be  completed,  —  it 
is  matter  of  no  small  regret  to  me,  that  a 
correspondent  number  of  copies,  of  a  work 
ccmtaining  a  very  considerable  sample  of  the 
work  now  proposed  to  be  executed,  cannot 
accompany  this  address:  I  mean  the  woilc 
intituled,  Thntit  de  Legielatian  Civile  et  Pe- 
nale,  ffc.  in  three  vols.,  Svo.,  "Pens,  1802. 
The  case  is — that,  though  got  up  fiom  some 
unfinished  papers  of  mine,  written  in  this  my 
own  language,  (the  fundamental  principles  of 
it,  so  fitf  as  concerns  the  penal  branch,  having 
moreover  been  laid  down  in  my  Introduction 
to  the  Prindplee  of  Morale  and  LegieUuion, 
published  so  long  ago  as  the  vear  1769,  but 
for  this  long  time  out  of  print;  yet  no  trans- 
lation of  that  work  into  this  same  language 
has  ever  yet  been  published :  and  that,  of  the 
3000  copies  which  at  the  time  (anno  1802) 
were  printed  at  one  impression,  none  (it  ia 
believed)  are  now  to  be  found  on  sde  in  this 
country,  nor  by  this  time  probably  at  Paris, 
where  it  was  printed:  and,  by  one  cause  or 
other,  equally  out  of  my  reach  have  been 
placed  two  other  works  published  in  French, 
in  like  manner,  fi-om  my  unfinished  papers, 
by  my  above-mentioned  firiend,  viz.,  Tkeorie 
dee  Petnee  et  dee  lUcompenees^  ^c,  and  £*u^ 
eur  la  Tactique  dee  Aseembleea  PoUtiquee. 
Thus  it  happens,  that  so  &r  as  concerns  the 
penal  and  dvil  branches  of  law,  tiie  only 
documentary  evidence  herewith  transmis- 
sible, fi'om  which  any  conception  of  the  work 
now  proffered  can  be  formed,  is  the  testimo- 
nial evidence,  composed  of  the  letters  hereto 
subjoined,  together  with  the  several  official 
testimonies,  spoken  of  or  alluded  to,  in  my 
above-mentioned  and  hereto  also  subjoined 
Letter  to  President  Madison,  and  a  Letter  of 
mine  to  the  Emperor  of  Russia,  which,  vnth 
his  Imperial  Majesty's  answer  and  my  .reply, 
is  also  designed  to  accompany  this  address. 
It  is  my  ambition  to  approve  myself,  Sir, 
yours  and  your  country's  diligent  and  £uth- 
ful  servant,  Jbuhy  Bbnthah. 
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Jtrem^  Bentham,  an  EnglUhmanj  to  the  CUi' 

zens  of  the  §everal  American  United  States, 

London,  Qmen-Sgnara  P1m8^ 
Westminster,  JiOjr  1817. 

LITTER  I. 

Tutimoniak  ae  to  this  Propooal,  and  its 
Author, 

Friends  and  Fellow-men,  —  Ere  thii 
reaches  you,  you  may  have  seen,  many  of  you, 
what,  some  years  sinoe,  I  wrote  to  the  then 
j^eident  of  your  United  States ;-~  if  so, 
you  will  have  seen  what  in  return  was  writ- 
ten hy  that  chief  functionary  of  yours  to  me. 
You  will  have  seen  the  sort,of  service  which 
it  was  and  is  my  wish  to  render  to  you.  You 
wiU  have  seen  whether,  in  the  opinion  of  your 
late  President  Madison — you  will  have  seen 
whether,  in  the  opinion  of  your  late  Secre- 
tary of  the  Treasury,  Albert  Gallatin — you 
will  have  seen  whe&er,  in  the  opinion  of  the 
Governor  of  Pennsylvania,  Simon  Snyder — 
the  service  itself  promised  and  promises  to 
be  a  useful  one ;  and  how  fiur  he  who  thus 
addresses  you  has  been  regarded  as  qualified 
for  the  rendering  it.  The  tract,  in  which 
those  Letters  are  inserted  at  length,  being 
Coo  bulky  to  admit  of  the  sort  of  drcRlation 
hoped  to  be  given  to  these, — diort  extracts 
from  them  are  here  subjoined.*  The  title  of 


it  is  **  i>pers  rdaOva  to  Cod^icatiom  ami 
JPnblie  InttrMction;*  frc.  Copiea  o&  it,  toge- 
ther  with  copies  of  a  circular  addreaa  from 
me,  are  on  thor  w»y  to  the  reapedne  Go- 
Temore  of  your  States. 

You  way,  I  doubt  not,  learn  at  wmf  fiase, 
by  addng  him  (though  never  kn««  I  waksA 
hun,)  what  yoor  present  Saeratary  qf  Siau, 
late  Mmister  Plenipotentiary  in  this  cooitiy 
at  this  Court,  Johm  Quinqf  Adams,  hw  aeo, 
and  heard,  and  knows,  and  thinka  of  me. 

Thus  much  as  to  authority — inteliectual 
authority :  source  of  the  influence  of  under- 
staMyng  on  understanding ;  intellectiial  au- 
thority, sole  and  indispenaable  fiwmdntion  lor 
a  derivative  judgment:  — the  only  aoit  €£ 
judgment  capable  of  being  pronoanoed  by  any 
men,  in  so  &r  as  the  materials  neccasry  Ibr 
a  self-firmed  judgment  fiul  of  lying  within 


allude  to  his  *  Treatises  on  Legislation.*  and  o 
his  *  Theory  of  Rewards  and  PumahmeniB.' 
edited  by  Mr.  Dumont,  and  respe^rdy  pob- 
lished  in  the  yean  1809  and  1811.  Theaaworfci 
ai«  geneiaUy  oonsideeed  aa  the  beat  of  the  a^ 
on  the  suldects  of  which  they  treat.  Had  not 
other  avocations  prevented,  /  womld  have  tr-  - 
hud  the  thorUit:* 


*  (extracts.) 

L  President  Madison  to  Jeremy  Bentham, 
Washington^  May  8th  18l«. 

• .  • .  *'  The  very  distinguished  diaiaeter  yon 
have  established  with  the  world,  \jj  the  mesti- 
mable  gifts  which  your  pen  has  made  to  it.*' .  • . 
**  That  a  digest  of  our  laws  on  sound  prin- 
ciples, with  a  purgadon  and  reduction  to  a  text 
or  the  unwritten  put  of  them,  would  be  an  in- 
valuable imnrovement,  cannot  be  questioned: 
and  I  cheerfully  accede  to  the  opimon  of  Mr. 
Brougham,  that  the  task  could  be  undertaken 
by  no  hand  in  Europe  so  capable  as  yours.** 

IL  Albert  CkOlatin,  then  Minister  Plenipoten^ 
tiary  from  the  American  United  States^  fir 
the  sinature  of  the  treaty  of  Peace  between 
that  CommonweaUh  and  the  Kingdom  of 
Great  Britain  and  Irdand^  to  Simon  Snyder. 
Governor  of  Pennsylvania,  London,  18m 
JitnelZU. 

**  Mr.  Jeremy  Bentham  intends  to  address 
you,  for  the  purpose  of  making  a  STatuitous  ten- 
der of  his  faculties  and  services,  in  preparing  e 
system  of  dvil  and  penal  law  for  the  subsequent 
faMpectlon  and  reviaion  of  the  Iqfpskture  of 
Pennsylvania. ....  8o  far  as  it  is  practicable, 
Hr.  Bentham  bavins,  devoted  nesr  forty,  yean 


to  ^e  investiaation  oFthe  suhject,  from  his  raze 
talent  of  analysis  and  dassificatioo,  appean 
ticularly  fitted  for  the  undertaking.   I  nave  ven- 


ipar- 


tured  to  say  so  much,  because  those  of  his  works 
which  have  appeared  in  the  most  popuhr  dress 
have  been  published  in  the  French  language.   I 


IIL  ^ifiMM  Snyderj  Governor  < 
to  David  Meade  Randolph^  IVUUamubM-gh^ 
Virginia,  written  on  the  sukject  of  the  above 
Letter,  and  designed  for  transnOssi^  to  Jeremy 
Bentham.  HarrUinrg,  90th  May  ISIS. 
**  If  the  letten  had  arrived  prevlonaly  to  the 
19th  March  hut,  on  wfaicfa  day  the  legislature  of 
this  sute  adjourned,  an  early  exhibition  to  that 

body of  hispropaaition,  and  of  wUdi  I 

should  promptly  have  availed  myself,  I  am  en- 
fident  would  have  resulted  in  meaaurea  moR 
commensurate  with  the  object  of  fumidiing  him 
with  information  to  aid,  and  better  adafMed  to 
further  his  generous  intentions  towards  Pennayl- 

vania  than  what  is  in  my  power  to  fbinioh. 

Aided  by  these  mnnimeata  and  pshJicnriona, 
Mr.  Bentham  wiU  be  enabled,  by  hia  taIcK 
and  reseMch,  to  mature  and  shape  his  syaten 
for  submission  officially  to  the  legialatuxe.**^ 
N.  B.  Unfortunately  none  of  the  aibove  papen 
have  come  to  hand. 

IV.  <*  GavemorU  Message  to  the  SemaU  and 
House  of  Representatives  of  the  Commtm- 
wealth  of  Pennsylvania,  Harrishurg,  Dt- 
cemberWilVi^,   Jaf net  Peaeoeky  printer,'* 

Page  4.  *^  This  occasion  is  embraced  to  sub- 
mit  to  the  legislature  a  oomnranication  made  t» 
the  governor  by  Mr.  Jeremy  Bentham  of  Lod> 
don,  on  thetubgeet  of  public  law;  which,  though 
dated  14th  July  1814,  waa  not  received  umaafiff 
the  a^ioumroent  of  the  hat  legislature.  Aathis 
philanthropic  communicatk>n  arose  out  of  sog- 
gestions  or  our  esteemed  fdlow-citiaea,  Albert 
GaUatin,  his  letter  to  the  governor,  and  Mr.  Bow 
tham*s,  are  lierewitb  snbmittad,  and  also  a  letter 
firam  the  governor,  and  other  papsta  eswnecssd 
with  this  highly  intsMStinfsnbiect    Thokfis- 


Uture  will  dSmnme  whether,  under  the  c 
stances  of  our  as  yet  unconsolidated  syMcsns  of 
civil  and  criminal  polity,  we  can.  in  the  nanaen- 
don  of  this  fanportant  work,  be  benefited  by  the 
Uboun  of  the  benevolent  Mr.  Bentham.** 
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bk  reach.  In  the  aboTe-mentkmed  letters, 
you  will  hare  seen  a  set  of  teetimoniah  — 
evidences  as  pure  from  aU  alloy  of  sinister 
interest,  or  even  personal  and  partial  favour, 
as  it  is  possible  for  testimonials  to  be — evi- 
dences, the  value  of  which  no  detraction  can 
diminish,  no  exaggeration  increase. 

While  tkese  letters  to  you  are  penning, 
comes  from  another  quarter  a  sort  of  testi- 
roonial,  capable  of  being  regarded  by  your  re- 
presentatives in  the  character  of  a  precedent. 

As  the  quondam  metropolis  and  focus  of 
religious  liberty,  and  the  still  remaining  re- 
ceptacle of  whatsoever  comes  nearest  to  pure 
representative  democracy  on  any  other  part 
of  the  globe  besides  yours,  the  State  of  Ge- 
neva cannot  be  unknown  to  you.  The  intel- 
ligence I  have  to  communicate  to  you  fi^Mn 
thence  is  this :  —  For  the  drawing  up  of  a 
penal  code,  grounded  on  the  principles  of  a 
work  of  mine,  as  published  in  French,  in  the 
year  1802,  by  my  friend,  Stephen  Ihtmontf 
citizen  of  that  commonwealth  —  a  commis- 
sion has  just  been  given  to  him :  whensoever 
finished,  it  is  to  be  printed  for  the  use  of  the 
constituted  authorities,  to  whom  it  belongs, 
to  deal  with  it  in  the  character  of  a  body  of 
proposed  law,  as,  under  the  name  of  BilU, 
works  the  same  in  hind,  Offering  only  in  ex- 
tent,  are  dealt  with  in  this  country,  and,  I 
suppose,  in  yours. 

Here,  then,  is  a  precedent  already  set :  a 
precedent  which,  —  if  without  the  praise,  at 
any  rate  without  the  reproach  of  originality, 
— it  belongs  to  your  representatives,  if  it 
seem  good  in  their  eyes — to  your  represen- 
tatives, with  or  without  an  impulse  from  you 
their  constituents  —  to  take  into  considera- 
tion and  put  to  use. 

In  a  private  letter,  dated  from  Geneva, 
17th  June  1817,  and  addressed  to  the  man  so 
wdl  known  to  you  as  the  oldest  and  most  ef- 
ficient friend  to  mankind  among  English  prac- 
tising lawyers — I  mean  Sir  Samuel  RomiUy 
—  after  speaking  of  his  having  received  from 
the  constituted  authorities  a  commission  as 
above,  Pierre  Etienne  Louis  Dumont, — more 
commonly  known  by  the  shorter  signature, 
Etienne  Tin  English,  Stephen)  Dumont,  —  in 
words,  ot  which  the  following  b  a  dose  trans- 
lation, proceeds  thus :  —  "  BenthanCs  plan  is 
the  bads  of  my  work.  I  pursue  his  method 
in  respect  of  Uie  division  into  General  Titles 
and  Particular  TltUs.  In  regard  to  offences, 
I  adopt  the  whole  of  his  cUusification :  and 
more  especially  the  great  and  beautiful  idea, 
of  proceeding  m  a  uniform  manner,  by  com- 
mencing with  the  d^uUtion  of  the  offence, 
and  following  it  by  an  exposition  of  the  lead- 
ing terms  of  which  the  definition  is  composed ; 
then,  by  a  statement  of  the  grounds  or  causes 
of  aggravation,  and  those  of  extenuation, 
applying  to  each  genus  or  species  of  offence. 
This  plan,  which  is  altogether  new,  has  a  pro- 


digious advantage  over  every  other:  viz.  that 
of  affording,  in  a  pre-eminent  degree,  every 
possible  fiicility  to  improvement,  in  every 
part  of  the  details.  In  truth,  this  code  will 
rather  be  a  set  of  authentic  instructions  for 
the  judges,  than  a  collection  of  peremptory 
ordinances.  A  greater  latitude  of  discretion 
will  be  left  to  them  than  was  ever  left  by 
any  code :  yet  their  path  being  everywheni 
chalked  oat  for  them,  as  it  were  between  two 
parallel  lines,  no  power  that  can  be  called 
arbitrary  is  left  to  them  in  any  part  of  it. 

«<  In  the  code  itself  they  will  behold  all 
the  considerations  capable  of  affording  pro- 
per grounds  for  their  decision :  and,  on  each 
occasion,  it  is  to  the  text  of  the  law  that, 
in  justification  of  such  application  as,  on 
that  occasion,  they  think  fit  to  make  of  those 
same  grounds,  they  will  all  fdong  make  refe- 
rence: for  example,  the  several  grounds  of  ag^ 
gravation  and  extenuation,  respectively  above 
alluded  to,  on  the  occasion  of  their  being 
brought  to  view,  for  the  purpose  of  justifying 
such  fixations  as  shall  come  to  be  made  of 
the  quantity  of  the  punishment.***  Thus  far 
Dumont. 

To  the  acceptance  of  an  offer  such  as  the 
present  from  a  foreign  hand,  various  are  the 
objections  that  will  be  apt  to  present  them- 
selves :  in  my  first  letter  to  Mr  Madison,  all. 
those  have  been  met,  and  will,  I  flatter  my- 
self, be  found  removed :  advantsge,  and  with- 
out inconvenience,  will  be  seen  to  be  the 
ultimate  result,  —  of  a  circumstance  which, 
at  first  sight,  may  be  so  apt  to  appear  objec- 
tionable. 

Of  this  letter,  together  with  the  paper  con- 
taining those  others  of  which  you  have  just 
seen  extracts,  your  Secretary  of  State,  John 
Quincg  Adams,  has  done  me  the  honour  to 
take  diarge,  for  the  purpose  of  its  being 
transmitted  to  the  Governor  of  your  State. 

Such  are  the  testimonies  submitted  to  you 
for  the  present,  in  the  character  of  grounds^ 
on  which  to  form  a  derivative  judgment. 
Now,  then,  my  firiends,  such  of  you  as,  on 
this  subject, — fix>m  such  considerations  as 
are  capable  of  being  compressed  within  the 
compass  of  a  sheet  or  two  of  letter-press, — 
regard  yourselves  as  possessing  the  means  of 
framing  a  self-formed  judgment, — hear  me« 
Hear  an  Englishman,  whose  mind,  by  the 
view  and  prospect  of  the  state  of  government 
in  this  seat  of  Ul-disguised  despotism  and  self- 
acknowledged  corruption,  would  be  sunk  in 
despondency,  but  for  the  ray  of  comfort 
whidi  beams  upon  him  fit>m  your  happier 
dime : — from  your  incorruptible — your  every 
day  more  and  more  flourishing  commonwealth : 
fit>m  your  government — the  only  one  that 
now  exists,  or  ever  did  exist,  on  the  aurfiux 

•  Vide  <'  P.S.  9ftth  August  1817/'  at  the  end 
of  Letter  VIII Ed. 
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of  the  globe,  in  and  by  which  the  advance- 
meat  of  the  tmiverMol  uUereBt,  in  preference 
to  all  particukar  and  narrower  interests,  is  or 
ever  was  the  end  pursued :  pursued?  —  yes : 
or  in  any  distinct  and  unequivocal  terms,  so 
much  as  professed  to  be  pursued. 

LBTTEB  n. 

Ptopertiei  desirable  in  a  Body  of  LawM,  for 
all  Purpoges, 

Hear,  then,  from  me,  in  the  first  place,  the 
propertieM  or  qualities  which,  —ere  it  can  fulfil 
the  purposee  for  which  in  your  country  laws 
are,  as  in  every  country  they  ought  to  be, 
UMide,  — a  body  of  laws,  designed  for  all  pur- 
poses  without  exception,  must  be  possessed 
of:  properties  whidi,  accordingly,  in  a  work 
of  this  kind,  may  be  stated  as  being  desirable. 
I .  Notorietyt  or  rather  aptitude  for  notoriety f 
in  respect  of  its  contents;  2.  Conciseness: 
8.  ClMmess  in  respect  of  its  language ;  4. 
Compactness  in  respect  of  its  form ;  5.  Com" 
pieteness,  or  say  aU-comprehcnsiveness,  in  re- 
spect of  its  extent ;  6.  Intrinsic  usefulness  in 
respect  of  its  character;  7.  Justifiedness,  i.  e. 
manifested  us^fidness,  in  respect  of  the  body 
«f  instruction^  by  which,  in  the  form  ciprim- 
eiples  and  reasons,  it  ought  to  be  illustrated, 
justified,  recommended,  and  supported. 

In  regard  to  all  these  several  properties,  as 
they  come  to  be  explained,  you  will  have 
to  consider — how  &r,  in  their  present  state, 
the  body  of  the  laws,  under  which  you  live, 
is  from  being  possessed  of  them  —  possessed 
of  them  respectively,  in  a  degree  approaching 
io  that  which  is  indisputably  desirable,  and 
afibrds  a  promise  of  being  practicable.  You 
will  at  the  same  time  be  able  to  form  some 
sort  of  conception —not  only  of  my  anxiety 
to  give  to  it  the  benefit  of  them  all  without 
exception,  but,  in  some  general  way,  of  the 
resources  to  which  I  look  for  the  accomplish- 
ment of  so  desirable  a  result :  resources,  by 
the  contemplation  of  which  has  been  produced 
that  sort  of  conjectural  confidence,  which  you 
have  seen  reposed  in  me  by  so  many  of  the 
distinguished  men,  who  are  at  once  so  happily 
possessed,  and  by  general  acknowledgment  so 
highly  deserving,  of  your  more  decided  and 
imrestricted  confidence. 

Of  these  seven  properties,  three,  viz.  clear-- 
mess,  oondseneis,  and  coa^leteness  —  all  of 
them  qualities  intimately  connected  with  one 
another — imll  naturally  present  themselves 
as  being  desirable  in  a  literary  work  of  almost 
any  sort :  properties,  the  demand  for  which 
is  at  any  rate  not  peculiar  to  a  body  of  law ; 
and  of  which,  on  that  account,  no  particular 
mention  need  here  be  made.  In  regard  to 
completeness,  however,  so  peculiar  will  the 
import  as  well  as  importance  of  this  word  be 
•een,  when  applied  to  a  body  of  the  laws — 


peculiar  not  only  in  respect  of  ntUHg  bat  b 
respect  of  dMmlty — nfrtfaing  leaa  than  tke 
conversion  of  the  whole  body  of  cnminon  lav 
into  statute  law  being  induded  in  the  impoit 
of  it — that  the  peculiar  point  of  view  ia  whiek 
on  this  occasion,  it  has  been  neeesaary  to  con- 
template it,  will  necessitate  a  particoiar  vkb- 
tion  of  it  in  this  address. 

In  this  quality,  accordingly, — to  whii^  oa 
this  particular  occasion,  for  diarincfion  s^ 
it  mav  be  not  improper  to  add  the  appellatina 
of  aU'Comprehensioeneu,  —  in  this,  tcigether 
with  notoriety  and  justifiedness  —  (by  note- 
riety  understand  here,  as  befisre,  intrtMsic  ep- 
titude  fin*  notoriety)  —  in  these  will  be  sen 
three  qualities — and  the  only  three  qualitin 
— which,  on  the  occasion  of  the  offer  hoe 
submitted  to  you  respecting  a  body  of  lawi. 
it  will  be  necessary  for  me  to  hold  up  in  any 
special  manner  to  vour  view :  all  three  of  them 
as  being  —  completeness  as  there  explained 
not  excepted  —  such,  as,  till  this  your  prof- 
fered servant  ventured  on  the  enterprise,  ao 
draughtsman  in  legislation  ever  professed  to 
give,  or  for  aught  appears  ever  so  mndi  as 
thought  of  giving,  in  any  tolerable  d^ree,  by 
means  of  any  peculiarity  of  plan  or  textare, 
to  the  body  of  his  proposed  laws.  Under  the 
head  of  aU-conqfrehensioeness,  therefore,  as 
applied  to  the  proposed  work  in  question — 
under  this  head,  no  less  than  under  the  ae- 
vera!  heads  of  notoriety  nndjusiifiedmess,  ex- 
planations of  considerable  length  will  be  in- 
dispensably necessary. 

As  to  intrinsic  usefulness,  obvioaa  as  is  the 
title  it  possesses  to  a  place  not  only  in  aMsi 
literary  works,  but  more  particularly  in  this, 
no  less  obvious  will  be  the  non-neoeaaity  of 
making  on  the  present  occasion  any  apecial 
or  separate  mention  of  it :  this  bein^  a  qua> 
lity  which,  of  course,  and  without  his  hm^ 
at  the  trouble  of  saying  so,  no  man  who  ever 
pens  a  proposed  law  can  fiiil  of  bein|^  under- 
stood, as  wishing  to  be  thought  to  be»  and 
with  whatever  degree  of  sincerity  profcaBii^ 
to  be,  anxious  in  his  endeavour  to  bestow 
upon  it.  "  Whereas  it  is  expedient* — onlf 
upon  British  l^[islaton  could  such  n  phrase 
pass  itself  off  in  the  character  of  a  reason,  or 
for  anything  better  than  a  mark  of  dotage. 

But  in  the  ulterior  quality  oi  justifieimeos^ 
1.  e.  manifested  usefulness,  the  quality  of  aimpk 
usejulness  is  included :  justifiedness,  a  quahty 
m  which,  on  the  present  occasion,  ao  anica 
attention  will  be  seen  to  have  been  bestowed: 
and  in  this  may  be  seen  a  quality,  which  not 
only  has  never  yet  been  endeavoured  to  be 
given  to  any  comprehensive  body  of  laws, 
but,  until  thus  noticed  by  this  your  proffeied 
servant,  appean  not  to  have  ever  yet  beea 
numbered  by  any  person  among  the  profuties 
desirable  in,  or  property  appertainuig  to,  any 
such  work. 
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I.  On  Notoriety,  om  appiud  to  Law. 

As  in  every  otiier  part  of  the  field  of  human 
action,  so  in  the  fimd  of  law,  only  in  so  fiir 
as  it  is  present  to  the  mind,  can  any  ides  be 
productive  of  any  effect.  Ah,  poor  silly  man  t 
that  of  such  a  truth,  at  this  time  of  day,  thou 
shouldst  need  to  be  reminded ! 

Yes :  only  in  proportion  as  the  conception 
a  nuui  has  of  it  is  clear,  correct,  and  complete, 
can  the  ordinances  of  the  law  be  conformed 
to.  Its  benefits  claimed  and  enjoyed,  its  perils 
avoided — those  perils,  with  which  every  path, 
every  step  in  the  field  of  human  action,  may 
be  encompassed. 

To  lodge  and  fix  in  each  man's  mind,  that 
portion  of  the  matter  of  law  on  which  his  fiite 
IS  thus  dependent — exists  there  that  State, 
in  which  this  operation  is  not  among  the  most 
important  duties  of  the  government  ? 

Yet,  where  is  the  state,  by  the  government 
of  which  any  attention  whatsoever  appears  to 
have  been  paid  to  it  ?  * 

To  enable  government  to  fulfil  it  to  the 
highest  degree  possible,  has  ever  been  amongst 
the  most  anxious  of  my  desires. 

For  this  purpose,  means  extrinsic  to  the  law 

itself  present  themselves  of  course  to  every 

.  mind :  —  publishing  them,  for  example,  in 

I  cheap  editions ;  causing  them  to  be  pubHdy 

I  read  by  certain  persons  in  certain  plaices. 

Of  all  such  extrinsic  means  of  notification, 
next  to  nothing,  however,  will  be  the  effect, 
unless  the  matter  of  the  law  be  prepared  for 
the  operation,  by  the  distribution  made  of  its 
contents,  and  the  form  into  which  they  are 
cast. 

For  this  purpose,  four  leading  principles 
of  division,  with  as  many  correspondent  divi- 
sions, have  been  contemplated  and  employed 
by  me. 

I .  First  principle  of  division.  —  For  the  be- 
nefit of  each  individual,  separate  from  those 
portions  of  the  matter  of  law  on  which  he 
has  a  concern,  all  those  with  which  he  has 
not  any  concern.  Correspondent  division. 
Laws  of  universal  concernment — laws  of  spe- 
I  ciaH  or  particular  concernment.  Code,  to  which 
are  consigned  all  laws  of  universal  concern- 
ment, the  General  Code.  Codes,  in  each  of 
which  that  portion  of  the  matter  of  law  in 
vrhich  only  one  or  twof  denominations  or  de- 
scriptions of  persons  are  concerned.  Particu- 
lar Codes. 


*  As  if  from  a  rubbish-cart,  a  continually  in. 
creasing  and  ever  shapeless  mass  of  law  is,  firom 
time  to  time,  shot  down  upon  the  heads  of  the 
people:  and  out  of  this  rubbish,  and  at  his  peril. 
Is  each  man  left  to  pick  out  what  belongs  to  him. 
»Thua,  in  pouring  forth  law,  does  the  government, 
a  8  it  is  written,  ^*  rain  dozen  snares.^* 

t  Two:  as  m  case  of  correbtive  situations: 
flucn  88  those  of  husband  and  wife^  master  and 
Vol.  IV.  ^ 
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That  portion  of  the  matter  of  law,  with 
which  each  individual  is  concerned  to  be  ac- 
quainted, will  therefore  consist  of  two  parts: 
viz.  1.  The  General  Code :  2.  The  collection 
of  Particular  Codes ;  viz.  those  which  corre- 
spond to  the  several  particular  situationi  in 
society,  which  it  happens  to  him  to  occupy. 

2.  Second  principle  of  division For  the 

benefit  of  eadi  individual,  in  that  portion  of 
the  matter  of  law  in  whidi  he  has  a  concern, 
separate  from  those  portions  which  he  is  con- 
cerned to  bear  constantly  in  mind,  those  which 
he  is  Kotf  concerned  to  bear  constantly  in  mind. 
rCorrespondent  division.  Laws  of  ooajtoa  oon- 
|oemment — laws  of  occasional  concemment. 

By  a  law  of  comaUant  concernment^  under- 
stand a  law  which  applies  itself  to  this  or  that 
incident,  which  is  of  such  a  nature,  that  with- 
out a  man's  having  warning  of  it,  it  may  Uk» 
place  at  any  time :  without  his  having  warn- 
ing, and  thence  without  his  having  sufficient 
time  for  considerbg  with  himself  how  to  act, 
or  for  taking  advice  of  others.  Example  of 
laws  of  ooRJlBiU  concernment :  Laws  dedsring 
how,  in  case  of  an  unexpected  attack  on  his 
person  or  property,  a  man  may,  and  how  he 
may  not,  comport  himself  for  the  purpose  of 
self-defence. 

Note,  that,  though  in  the  instance  of  such 
laws  as  are  otconMlant  concemment,  the  chance 
of  their  being  present  to  the  mind  at  the  time 
for  action,  is  in  the  highest  degree  dependent 
on  their  brevity  and  compactness, — yet,  in 
the  instance  of  such  as  are  of  occasional  con- 
cernment, in  such  sort  as  to  admit  of  time  for 
deliberation  and  consultation, — though,  even 
in  regard  to  these,  intelligibility  may  be  de- 
stroyed by  want  of  compactness,  —  brevity  is 
comparatively  immaterial.  In  the  case  of  a 
dictionary,  for  example,  the  largest  is  litUe 
less  easily  consulted  than  the  smallest.  And 
thus  it  is — thus,  and  no  otherwise — that 
brevity  and  compactness  may  be  brought  into 
consistency  with  completeness. 

3.  Third  principle  of  division  and  distribu- 
tion. —  In  tiie  case  of  laws  of  constant  con- 
cernment,— from  such  laws,  on  the  observance 
of  which  the  greatest  quantity  of  interest  is 
at  stake,  detach  those,  on  the  observance  of 
which  not  so  great  a  quantitv  of  interest  b 
at  stake.  Use  of  this  separation,  employing 
the  most  efficient  means  in  planting  in  the 
mind  those  portions  of  the  matter  of  law,  on 
the  observance  of  which  the  greatest  quantity 
of  interest  is  at  stake.     Correspondent  divi- 

Ision — 1.  Laws  of  mtf/or  concemment:  2.  Laws 
of  minor  concemment. 

4.  Fourth  principle  of  division.  —  In  regard 
to  laws  in  general,  but  more  particularly  in 
the  instance  of  such  as  are  o/"  constant  eon- 

servant.  Add  to  these  occasionally,  other  situa- 
tions incidentally  connected  with  the  principal 
ones. 
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cemment,  from  those  principal  portions  of 
matter,  to  which  the  mind  is  not  led  by  any 
other,  and  which  accordingly  cannot  be  kept 
in  mind  otherwise  than  by  themselves,  — se- 
parate all  such  portions  of  subsidiary  matter, 
to  which,  especially  when  once  presented  to 
it,  the  mind  will  naturally  be  led  by  those 
same  principal  ones.  In  this  case,  for  ex- 
ample, are  rules  and  examples:  rules  on  the 
one  hand;  examples  of  those  same  rules  on 
the  other.   Correspondent  division, — division 

into  Main 'text  and  Expository -matter 

Compared  with  expository-matter,  main-text 
possesses  not  any  thing  by  which  its  continu- 
ance in,  or  regress  into,  the  mind  is  &ciU- 
tated.*  But,  suppose  the  main-text  once  well 
anchored  in  the  mind,  the  occasional  regress 
of  the  expository-matter  will  find  a  constant 
source  of  fiudlity  in  the  relation  it  bears  to 
Ithe  main-text. 

Separated  from  the  expository-matter,  the 
main-text  would  thus  constitute  a  sort  of 
abridgment  of  the  law:  an  abridgment  of  the 
body  at  large,  as  composed  of  main-text  and 
expository- matter  taken  together.  Thus 
there  would  be  given  the  first  example  that 
has  ever  been  given,  or  perhaps  imagined,  of  a 
Law  Abridgment,  in  which,  as  &r  as  it  went, 
confidence  might  be  reposed  with  safety.  In 
this  way  alone  can  you  be  assured,  that  what 
is  given  as  and  for  the  expression  of  the  legis- 
lator's will,  ia  so.  t 


*  In  a  body  of  law,  of  whidi,  it  being  in  its 
fabric  reatondble^  the  reatoftablenest  is  manifested 
by  a  correspondent  and  perpetual  acoompaniment 
of  reasons^  these  reasons  being  deduced  from  the 
universally  prevalent  and  universally  recognised 
principles  of  human  nature,  viz.  humanfeeHngty 
interettt^  desires^  and  motives,  will  of  themselves 
help  to  lodge,  and  serve  to  keep,  in  the  mind, 
those  portions  of  the  matter  of  law,  of  which  the 
mainAext  wiU  require  to  be  composed.  —  See 
Letter  V.  OfJustUednest,  f  c. 

On  the  ground  of  consitutional  law, — you  who 
on  that  ^und  have  so  nobly  shaken  off  the  yoke 
of  Enghsh  law — the  system  you  have  already 
is,  as  to  all  essentials,  a  model  for  all  nations. 
Accept  these  my  services,  so  shall  it  be  on  the 
ground  of  penal  law,  so  snail  it  be  on  the  ground 
of  dvU  law:  accept  my  services,  at  one  lift  you 
shall  ease  your  necks  of  that  degrading  yoke. 
Without  parliamentary  reform,  Britain  can- 
not, without  revolution  or  civil  war,  no  other 
monarchy  can,  take  for  a  model  the  essentials  of 
your  eonsiitutUmal  law:  but  on  the  ground  of 
penal  law,  and  to  no  inconsiderable  extent,  even 
on  the  ground  of  civil  law,  might  it — and  with- 
out  change  in  any  part  of  the  constitutional 
law-bnndi,  be  made  use  of  as  a  model  any- 
where: in  Russia,  in  Spain,  in  Morocoa  Hence 
it  was— .and  without  any  thought  or  need  of  be- 
traying him,  not  any  act  of  self-denying  bene- 
ficence, (for  my  views  of  the  contagious  influence 
of  reason  in  the  character  of  a  precedent,  were 
not  at  that  time  so  clear  as  they  have  become 
since)  hence  it  was  that  these  my  services  were 
oflRared  to  the  Alexander  of  these  days, 
t  Of  the  distinctioD  between  Main-Text  and 


In  prose^  or  even  in  verse,  of  that  part  ti 
the  law  which  is  of  universal  and  eotutamt  aad 
mafor  concernment,  the  main-text  might  be 
got  by  heart  in  Sckools.  And  to  this  nigbt 
be  added  the  correspondent  part  of  tlie  bodj 
of  reasons.i 

That,  on  every  occasion  of  life,  every  no 
should  be  his  own  lawyer  is  plainly  imponiUe. 
In  many  instances  want  of  talent,  in  any  ia- 
stance  want  of  time,  may  suffice  to  render  it 
so.     But,  on  this  point  as  weU  aa  on  othcn, 


BxposUory-Matier^waA  of  the  mode  in  which, 
by  omission  of  the  ExposUorjf'Maiterj  a  son  of 
abridgment  might  be  made, —take,  upon  a  plan 
as  compressed  as  possible,  the  foUownv  exam- 
pies :  — 

L  Main-TexL  Definitiooof  asimplepenooil 
ii\jury. 

A  simple  personal  injury  is. 
out  LAWFTJL  CAUSE  (1) 
CAUSES,  (2)  or  CONTRIBUTES  (S)  to 
cause,  to  another,  any  bodily  vain  or  umassimeuj 
more  or  less  SEVERE  or  SLIGHT,  (4)  »i<A. 
out  any  ulterior  MISCHIEF  (6). 

II.  Expository-Matter, 

To  each  of  the  Jive  leading  words  i^tsdo^aUbe^ 
by  capitals,  explanations  are  sul:()oined  :  in  tkrte 
of  the  Jive  instances,  vis.  Nos.  1.  ft,  and  ij  tficse 
explanations  would  serve  alike  for  the  dennitioa 
of  other  offences ;  and  reference  would  accord- 
ingly be  made  to  to  msnj  General  TUles;  in  the 
two  other  instances,  the  explanation  woold  per- 
haps  have  no  ulterior  application.  Intbeptcsenc 
instance,  the  Explanatory^Maiter  ocenpies,  in 
the  whole,  about  jStw  or  six  times  the  space  occo- 
pied  by  the  3falff-rexf.  Here  then  may  be  aea 
an  example,  of  the  amount  of  the  saving  made 
the  burthen  on  the  memory.    Aa  to  the 

xpository^Matter^  some  parts  of  it  apply  L> 
cases,  which,  naturally  speaking,  will  be  sucly 
exemplified;  other  parts  may  be  eapeoed  la  be 
anchored  in  the  mind,  by  the  relation  they  bear 
to  human  feelings,  and  to  the  matter  of  the  Maim- 
Text. 

Upon  the  whole,  three  proposHianB  wiU  aer  - 
to  dose  this  suluect:  .1st,  On  the  extent  of  i.- 
notoriety  given  to  the  laws,  depends  everr  goo 
effect  it  IS  m  their  nature  to  produce:  2.  On  ac 
such  endeavour  as  that  of  aooomplishinff  this  at 
ject,  by  no  l^alatore  has  anv  exertion  Seen  eve. 
bestowed:  to  the  aoconapUshment  of  tMa  s^ 
object,  the  whole  force  ofthis  your  ptofleied  wsh 
vant*s  mind  has  all  along  been,  and  would  bD 
along  be,  applied. 

•»•  Note,  that  with  reference  to  thenaatterot 
the  General  Penal  Code,  agreatpart  of  the  anh 
ter  of  the  General  Civil  or  Non-Pemat  Code  bjsv 
be  considered  as  bearing  the  rdation  of 
tory-Matter.  Thus,  under  amiro|! 
the  Penal  Code  having  forbia  the 
property  without  title,  part  of  die  Civil  CcHe  wffl 
DC  occupied  in  the  exposition  of  what  h^taom  » 
the  several  sorts  of  titles:  and,  of  these,  titb  bf 
Contract  being  one,  hence  comes  in  thait  pat 
whid^  belongs  to  Contracts.  So  likewise  a  gmt 
part  of  the  Constitutional  Code:  such  ai»d  sack 
being  the  rights,  and  powers,  and  dsttiea^  da» 
appertain  to  the  wveial  sorts  of  oflees,  TIk^ 
much  for  a  clue  to  the  labyrinth:  thia  is  no  phc* 
for  the  details. 

X  See  letter  V.  QfJusti/ledness,  as  appBei  m 
a  body  of  Law. 
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the  further  the  tense  of  independeiiee  can  be 
carried  the  better:  the  better,  if  not  in  all 
eyes,  at  any  rate  in  such  as  yours.  By  no 
man  who  is  not  a  driveller,  can  it  be  expected 
that  to  every  lawyer  to  whom  he  addresses 
himself  he  should  be  as  dear  as  he  is  to  him- 
self: no  man  can  haTs  a  lawyer  at  all  times 
at  his  elbow. 

Accept  my  serviees, — in  the  book  of  the 
laws,  my  friends,  so  long  as  the  United  States 
continue  the  United  States,  among  you  and 
your  posterity,  in  everjr  such  accepting  State, 
shall  evety  many  if  so  it  please  its  appointed 
legislators,  find,  for  most  purposes  ci  consul- 
tation, his  own  lawyer:  a  lavryer,  by  whom 
he  can  neither  be  plundered  nor  betrayed. 

Accept  my  services, — no  man  of  tolerably 
liberal  education  but  shall,  if  he  pleases,  know 
— know,  and  without  effort — much  more  of 
law,  than,  at  the  end  of  the  longest  course 
of  the  intentest  efforts,  it  is  possible  for  the 
ablest  lawyer  to  know  at  present.  No  man,  be 
he  even  without  education  in  other  respects 
—  no  man  but,  in  his  leisure  hours,  —  so  he 
can  but  read — may,  if  so  it  please  him,  know 
more  of  law,  than  the  most  knowing  among 
lawyers  can  possibly  know  of  it  at  present. 

LBTTBft  IT. 

II.  OfCompleteneMSj  ae  appHed  to  the  Body  of 
the  Law$: — and  herein  of  Common  Law, 

I  To  be  known,  an  object  must  have  exit- 
\ience.  But  not  to  have  existence  — to  be  a 
mere  non-entity  — in  this  case,  my  friends,  is 
a  portion — nay,  by  &r  the  largest  portion — 
of  that  which  is  passed  upon  you  for  hao*  I 
apeak  of  common  law,  as  the  phrase  is :  of 
the  whole  of  common  law.  When  men  say 
to  you,  the  common  iaw  does  this  —  the 
common  htw  does  that — for  whatsoever  there 
is  of  reality,  look  not  beyond  the  two  words 
that  are  thus  employed.  In  these  words  you 
have  a  name,  pretended  to  be  the  name  of  a 
really  existing  object:  —  look  for  any  such 
existing  object — look  for  it  till  doomsday, 
no  such  object  will  you  find. 

Great  is  Diana  of  the  Ephesians  !  cried  the 
priests  of  the  Ephesian  Temple,  by  whom 
Diana  was  passed  upon  the  people  as  the  name 
of  a  reallv  existing  goddess:  Diana  a  goddess: 
and  of  that  goddess,  the  statue,  if  not  the 
very  person,  at  any  rate  the  express  image. 

Great  is  Minerva  of  the  Athenians/  cried 
at  that  same  time  •:—  you  need  not  doubt  of 
it  — the  priests  of  the  Temple  of  Minerva  at 
Athens:  that  Athens  at  which  St.  Paul  made 
known,  for  the  first  time,  the  unknown  God. 
The  priests  of  Athens  had  their  goddess  of 
wisdom:  it  was  this  Minerva.  The  lawyers 
of  the  English  School  have  her  twin  sister, 
their  Goddess  of  Reason.  The  law  (mean- 
ing the  common  law)  "  7%e  law  **  (says  one 
of  her  chief  priests,  Blackstone)  *<  is  the 


oerfeetiem  of  reason."  B^  the  author  of  the 
book  on  Ecclesiastical  Polity,  Hooker»  —  for  < 
between  lawyercraft  and  priestcraft  there  has 
always  hem  the  dosest  alliance — the  law 
had  long  before  been  discovered  to  be  a  super- 
natural person,  and  that  person  of  the  feroi* 
nine  gender.  Yes:  exactly  as  much  of  reality 
was  Uiere,  and  is  there,  corresponding  to  the 
word  Minervoy^as  tiiere  is,  or  ever  has 
been,  corresponding  to  the  compound  appel- 
lative eowunon  law. 

Would  you  wish  to  know  what  a  law  —  a 
real  law  —  is  ?   Open  the  statute-book : — in 

I  every  statute  you  have  a  real  law :  behold  in 
that  the  reallv  existing  object : — the  genuine 
object,  of  which  the  counterfeit,  and  pretend- 
ed counterpart,  is  endeavoured  to  be  put  off 
upon  you  by  a  lawyer,  as  often  as  in  any  dis- 
course of  his  the  word  common  law  is  to  be 
found. 

Common  law  the  name  of  an  existent 
object? —  Oh  mischievous  delusion —  Oh  im- 
pudent imposture  I  Behold,  my  fiiends,  how, 
by  a  single  letter  of  the  alphabet,  you  may 
detect  it.  The  next  time  you  hear  a  lawyer 
trumpeting  forth  his  common  law,  call  upon 
him  to  produce  a  common  law :  defy  him  to 
produce  so  much  as  any  one  really  existing 
object,  of  which  he  will  have  t^e  effrontery 
to  say,  that  that  compound  word  of  his  is  the 
name.  Let  him  look  for  it  till  doomsday,  no 
such  object  will  he  find. 

Of  an  individual,  no:  but  of  an  aggregate, 
yes.  Will  that  be  his  answer  ?  Possibly ;  for 
none  more  plausible  will  he  find  any  where. 
Plausible  the  first  moment,  what  becomes  of 
it  the  next  ?  An  aggregate  ?  Of  what  can  it 
be  but  of  individuab  ?  An  individual  com- 
mon law — no  sndi  thing,  you  have  acknow- 
ledged, is  to  be  found.  Then  where  is  the 
matter,  of  which  your  aggregate  is  composed  ? 
—  No :  — as  soon  will  be  find  a  botfy  of  men 
without  a  man  in  it,  or  a  wood  without  a  tree 
in  it,  as  a  thing  which,  without  having  a  com" 
mon  law  in  it,  can  with  truth  be  styled  the 
Common  Law. 

Unfortunately,  my  friends, — unfortunately 
for  us  and  you — in  the  very  langusge  which 
we  all  speiUc,  there  is  a  peculiarity,  in  a  pe- 
culiar degree  fovourable  to  this  imposture. 
Not  in  any  existing  European  language  but 
ours,  is  the  same  word  in  use  to  be  employed 
to  denote  the  real  and  the^cfth'oiu  entity : 
not  in  the  ancient  Latin,  nor  in  any  of  the 
modem  languages  derived  from  it :  not  in  the 
ancient  Grerman,  nor  in  any  of  the  BKNlern 
languages  derived  fit>m  it. 

Behold  here  the  source  of  the  deception. 
But  in  the  mind  of  any  man,  by  whom  this 
warning  has  been  received,  no  deception  will 
it  produce,  unless  ih  this  instance  imposture 
be  more  acceptable  to  him  than  truth.  In 
the  article  a — in  the  single  letter  a — he 
has  an  Ithuriers  spear :  by  the  touch  of  it 
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he  may,  as  often  as  he  pleases,  lay  bare  the 
imposture.  A  statute  law,  yes :  a  common  law, 
no :  no  such  thing  to  be  round. 

Be  it  a  reality  —  be  it  a  mere  fiction  — 
what  is  but  too  undeniable,  and  too  severely 
felt,  a  something  all  this  while  there  is,  with 
which  you  are  ever  and  anon  perplexed  and 
plagued,  under  the  name  of  common  law. 

•*  Yes,**  says  our  lawyer :  "  and,  allowing 
to  you  that  in  common  law  there  is  no  su(£ 
thing  as  a  law,  yet  what  you  will  not  deny 
— and  what  will  equaUy  suit  my  purpose, 
is — that  such  things  there  are — yes,  and  in 
no  small  abundance — such  things  there  are 
as  rules  of  law.*'     So  much  for  our  lawyer. 

Rulen  f  yes,  say  I :  JRules  of  law  f  No. 
These  rules,  who  are  they  made  by  ?  To  this 
question,  to  find  any  positive  answer  is  pos- 
sible or  not,  as  it  may  happen.  But  what  is 
not  only  always  possible,  but  always  true,  is 
— that  the  person  or  persons, — by  whom 
these  rules,  whatever  they  are,  are  made, — 
is  or  are,  in  every  instance,  without  excep- 
tion, a  person  or  persons,  who,  in  respect  of 
any  part  he  or  they  may  take,  or  be  supposed 

(to  take,  in  the  laying  down  of  any  such  rules, 
— have  not  any  title  to  make  law,  or  to  join 
in  making  law. 

The  sort  of  person,  whose  case,  among 
those  who  have  not  a  title  to  make  law, 
comes  nearest  to  the  case  of  those  who  have, 
is  a  judge.  But  no  law  does  any  judge,  as 
such,  ever  so  much  as  pretend  to  make,  or 
to  bear  any  part  in  making. 

What,  if  passed,  he  would  take  upon  him 
to  say  he  does  is — to  declare  law :  to  declare 
what,  in  the  instance  in  question,  is  law :  to 
ideclare  that  a  discourse,  composed  of  such 
or  such  a  set  of  words,  is  a  rule  of  law.  Thus 
speaking,  he  would  be  speaking  the  words 
put  into  his  mouth  by  Blackstone. 

Meantime,  — be  it  or  be  it  not,  a  rule  of 
laWf — here  at  any  rate  b  a  rule,  which,  having 
been  made,  must  have  been  made  by  some- 
body. What  is  more,  not  only  has  it  been 
made,  but,  by  some  judge  whose  duty  it  is 
to  give  to  real  laws  the  effect  of  law — the 
effect  of  a  law,  as  if  it  were  a  real  law,  has 
been  given  to  it.  The  effect  ?  and  what  effect? 
exactly  the  same  as  if  the  words  wMdh  it  is 
composed  of  were  so  many  words,  consti- 
tuting the  whole  or  a  part  of  some  really 
existing  law. 

In  the  words  in  question,  the  rule  in  ques- 
tion, was  it  then  ever  declared  before? —  If 
not,  then  in  truth  and  effect,  though  not  in 
words,  the  judge,  by  whom  this  rule  is  dedwed 
to  be  a  rule  of  law,  does,  in  so  declaring  it, 
and  acting  upon  it,  take  upon  himself  to 
make  a  law :  to  make  a  law :  and  this  is  the 
pretended  law  he  takes  upon  him  to  make. 

If  it  was  declared  before,  then  not  having 
been  made  by  a  legislator,  it  must  have  had 
for  its  maker  some  person,  be  he  who  he  may. 


of  whom  thus  much  b  known,  vis.  t^it  ■ 
the  matter  in  question,  no  rig^t  had  he  t» 
make  law :  for  its  maker,  either  some  jadpp 
— that  is,  a  nnni  who  does  not  ptvteodts 
have  any  right  to  nuke  law ;  or  aome  otkr 
man  who  was  still  fiirther  from  trnvi^g  nf 
such  right  than  a  judge  is. 

At  any  rate,  not  having  been  made  by  lay 
one  of  your  respective  legislatures,  tfak  tlnnf 
then,  which,  by  your  judges  and  toot  other 
lawyers,  is  passed  off  upon  you  as  and  for  t 
rule  of  law,  viz.  of  English  enmmon  law— 
if  not  by  a  judge,  by  whom  then  was  it  Bade? 
for  laws  do  not  mike  themselves,  any  ane 
than  mares  or  scourges* 

Of  all  persons,  who,  on  the  making  of  il, 
can  be  supposed  to  have  bad  a  part,  the  obI? 
individual,  in  relation  to  whom  yoa  can  harr 
any  complete  assurance  of  his  haviiig  had  » 
part  in  tiie  making  of  it,  is  a  primier :  the 
printer,  by  whom  the  first  printed  book  is 
which  it  was  to  be  found  was  printed. 

But,  though  it  is  not  without  example  ftr 
the  man  by  whom  a  book  is  printed  to  have 
been  himself  the  author  of  it,  examples  of 
this  sort  are  comparatively  rare.  La  the  ur- 
inary case  then,  here  you  have  Aso  penoai, 
who  have,  eadi  of  them,  borne  a  part  in  tW 
making  of  this  discourse,  which  is  pained 
upon  you  for  law:  two  persona,  who  to  yoa, 
let  it  never  be  forgotten,  are  both  fioreigDen. 

This  book  then,  on  what  ground  is  it  thil 
the  author  and  the  printer  together  csa  have 
thus  taken  upon  them  to  pass  it  off —  to  ptes 
it  off  in  the  first  place  upon  m,  —  In  the  next 
place  (such  is  your  gOKidness)  upoa  yoa  as 
and  for  a  book  of  law? 

First  or  last,  the  ground — at  any  rate  t^ 
most  plausible  ground  that  can  be  aade. 
comes  to  this.  A  portion  of  discoiitse,  aid 
to  have  been  uttered  by  some  judge — h 
some  judge,  on  the  occasion  of  some  dedsiBe 
pronounced  by  him  in  the  course  of  a  sait  tt 
law.  Of  this  description,  take  it  at  the  best 
was,  or  in  the  book  was  so  said  to  have  bers, 
this  pretended  rule  of  law :  a  pretended  nk 
of  law  made,  or  pretended  to  have  beea  nair, 
by  a  fiinctionary,  who,  as  sudi,  neither  kai 
nor  (as  you  have  seen)  could  so  mudi  as  hnv 
pretended  to  have,  any  right  or  title  to  mke 
law,  or  so  much  as  to  bear  any  part  ia  tbe 
making  of  any  one  law. 

Tet,  in  relation  to  law,  be  he  wlio  he  lar. 
this  judge  not  only  daimed  a  r^lit  to  i^ 
but  has  an  indisputable  right  to  do  aomethiK 
What  is  this  something?  Take,  in  the  ire 
place,  to  render  the  matter  intelligifale,  tk 
case  of  the  oidy  real  sort  of  law.  Simtmitim 
and  suppose  that  the  sort  of  law  under  wtai 
the  judge  is  acting.  What  in  this  esse  a  s 
that,  in  relation  to  this  same  law,  he  has 
do?  By  some  person  —  say  a  plniafj^— th 
judge  has  been  called  upon  to  do  aoasetimr 
at  Us  instance :  something  at  the  cfavge  s 
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some  other  penon  who,  if  he  opposes  what 
is  thus  called  for,  becomes  thereby  a  defaH' 
data,  **  Why  is  it  that  I  am  to  do  this, 
which  yoa  are  thus  caUing  upon  me  to  do  V* 
says  the  judge :  '*  Because  (sajrs  the  plaiu- 
tiff)  a  law  there  is,  which,  m  the  event  of 
your  being  called  upon  by  a  person  circum- 
stanced as  I  am,  has  ordained  that,  at  the 
<:harge  of  a  penon  circumstanoed  as  the  de- 
feniknt  is,  a  person,  carcumstaaced  as  you 
are,  shall  so  do."  TMm  kao  omf  bo  and  so : 
look  at  it  here  if  you  have  need :  UU  a  dU- 
courte  which  is  in  print ;  and  to  which,  at 
such  or  such  a  time,  by  the  constituted  au- 
thorities, whose  undtsputed  right  it  was  to  do 
so,  was  given  the  name  and  force  of  law. 

Hearing  this,  or  to  this  effect,  the  judge — 
(the  facts  on  which  the  plaintiff  grounds  him- 
self being  regarded  as  proved) — the  judge, 
does  he  do  that  which  by  the  plaintiff  he  is 
thus  called  upon  to  do  ?  What  he  thereupon 
and  thereby  declares — declares  expressly,  or 
by  necessary  implication,  is — that  the  por- 
tion of  law,  in  virtue  of  which  the  plaintiff 
called  upon  him  so  to  do,  is  a  portion  of  law 
made  and  endued  with  the  force  of  law,  by 
an  authority  competent  so  to  do :  and  thi^ 
of  this  discourse  the  true  sense  is  the  very 
sense  which  the  jdaintiff,  on  the  occasion  of 
the  application  so  made  by  him,  has  been  as- 
cribing to  it. 

Thus  doing,  what  is  it  that,  in  current  Ian- 
^ruage,  the  judge  is  said  to  have  been  doing? 
Anawer:  pronomumg  a  dedaion:  a  judioal 
[ledsion :  in  particular  a  judgment,  or  a  de- 
cree. Sometimes  it  is  called  by  the  one  name, 
lometimes  by  the  other:  whereupon,  in  virtue, 
uid  in  pursuance  of  this  decision,  if  need  be, 
>ut  goes  moreover  in  his  name  an  order  —  a 
orit — a  rule:  —  sometimes  it  is  called  by 
me  of  these  names,  sometimes  by  another : — 
>ut  if  it  be  a  rule,  nothing  more  than  a  par- 
icular  rule,  bearing  upon  the  individual  per- 
ons  and  things  in  question :  —  at  any  rate, 
ordering  the  defendant  to  do  so  and  so,  or 
ordering  or  empowering  somebody  else  to  do 

0  and  so  at  his  charge. 

That  you  may  see  the  more  clearly  what 

1  done  under  sham  law,  herein  above  then 
ou  hare  an  account  of  what  takes  place 
jider  real  law.  Well  now,  suppose  statute 
no  out  of  the  case,  what  is  done  is  done  then 
1  the  name  of  the  common  law.  In  this  case 
ben,  observe  what  there  is  of  reality,  and 
^faat  there  is  of  fiction.  What,  in  this  case, 
apposing  the  matter  contested  really  has 
lace,  is,  as  in  the  other  case,  a  decision :  a 
ecision  pronounced  by  a  judge :  say  by  that 
ime  judge :  a  decision,  by  which  expression 

given  to  an  act  of  his  Judgment,  followed 
y  an  order^  or  what  is  equi^ent,  by  which 
icpression  is  given  to  an  act  of  his  wiil.  The 
^dtr  is  but  particular :  the  decision  b  in  the 
mae  case. 


But»  to  justify  him  in  the  pronouncing  of 
this  decision,  somet^g  whidi  men  are  pre- 
pared to  receive  as  law  is  necessary.  Real 
law,  hy  the  supposition  there  is  none:  ficti- 
tious law  must  therefore  be  feigned  for  the 
purpose.  What  does  he  then? — As  above, 
under  the  name  of  a  rule  of  law,  either  he 
makes  for  the  purpose  a  piece  of  law  of 
his  own,  —  or,  as  above,  he  refers  to,  and 
adopts,  and  employs  for  his  justification,  a 
piece  of  law  already  made,  or  said  to  have 
been  already  made,  by  some  other  judge  or 
judges. 

What  must  all  this  while  be  acknowledged 
is — that,  setting  aside  the  question  of  its 
propriety  and  utility  in  other  respects — if, 
so  far  as  regards  certainty,  —  viz.  on  the  part 
of  the  decision,  certainty,  and  on  the  part  of 
those  persons  whose  lot  depends  on  it,  the 
fiiculty  of  being  assured  beforehand  what  it 
will  eventually  be — a  decision  grounded  on 
this  sham  law  were  upon  a  par  with  a  decision 
grounded  on  statute  law,  thus  for  at  least  it 
would  come  to  the  same  thing;  and  it  would 
be  matter  of  indifference,  whether  the  rule 
acted  upon  were  put  into  the  state  of  statute 
law,  or  kept  in  the  state  of  common  law.  In 
that  case,  for  determining  the  utility  of  the 
proposed  operation  caHedcodtfication,  the  only 
question  might  be — as  between  the  two  sorts 
of  law — which  of  the  two,  their  respective 
sources  considered,  afforded,  generally  speaks 
ing,  the  fidrest  promise  of  being  most  oondu- 
dve  to  the  universal  interest? — that  which, 
at  the  present  time,  in  contemplation  of  the 
exigences  of  the  present  time,  would  have  for 
its  authors  citizens  of  the  state,  mostly  na- 
tives of  the  country,  —  chosen  by  the  rest  of 
the  citizens,  in  like  manner  mostly  natives, 
—  or  that  which,  in  the  course  Of  several 
hundred  years,  was  made  at  different  times  by 
from  one  to  five  persons,  every  one  of  them 
appointed  by  a  monarch — by  a  monarch,  un- 
der a  constitution,  of  which,  even  in  its  most 
improved  state,  the  yoke  was  found  by  you 
to  be  so  grievous,  that,  at  the  imminent  peril 
of  your  lives  and  fortunes,  and,  by  the  actual 
sacrifice  of  them  to  no  small  extent,  you 
resolved  to  shake  it  off,  and  shook  it  off 
accordingly. 

Thus  much  as  to  what,  for  illustration  sake, 
may  be  conceived  to  have  been  the  case.  But 
alas !  look  to  what  is  really  the  case,  the  more 
closely  you  examine  into  it,  the  more  clearly 
will  you  perceive,  that  even  on  the  ground  of 
certainty,  no  comparison  will  this  sham  law 
be  able  to  stand  with  real  law.  Tes :  as  well 
in  point  of  stability  might  you.  compare  the 
waves  of  the  ocean  with  the  rock  Uiey  beat 
upon,  as  in  point  cf  certainty  conunon  kw 
with  statute  law:  —  with  this  only  genuine 
sort  of  law,  which  it  is  here  proposed  to  sub- 
stitute throughout  to  that  spurious  sort. 

Suppose  then,  my  friend,  whoever  you  are. 
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suppose  tbat,  on  the  strength  of  this  or 

that  supposed  particular  decision,  or  this  or 
that  general  rule,  by  the  advice  of  a  kwyer 
whom  you  have  consulted,  a  suit  at  law  has 
been  engaged  in  by  you,  either  in  the  situa- 
tion of  pluntiff,  or  in  the  situation  of  defen- 
dant :  for  simplicity  sake,  say  in  that  of  plain- 
tiff: if  in  that  of  defendant,  the  same  or  the 
correspondent  observations  wiU  still  apply. 

In  appearance,  suppose  this  decision  ever 
io  dearly  decisive  in  your  fiivour.  Observe 
how  many  and  what  chances  there  are  of  its 
proving  insufficient:  insufBdent,  and  by  rea- 
son of  its  insufficiency  occasioning  you  to  lose 
your  cause.  Observe  the  list  of  objections  — 
observe  the  alleged  grounds  or  causes  of  ta- 
validation;  grounds  or  causes  more  oir  less 
peremptory,  through  which  it  has  to  run  the 
gauntlet. 

Of  the  rules  in  question  so  improperly  called 
rules  of  lawy  the  sources  are,  as  above,  de- 
cisions s  of  these  general  rules,  particuhur 
deddons:  from  preceding  deduons  come 
rules,  and  from  these  rules  again  succeeding 
deddons. 

I  Out  of  these  rules  and  deddons  are  made 
\ireatises  and  abridgments:  treatises,  oon- 
Wning,  with  or  without  rules,  argumenta- 
tion about  rules;  abridgments,  containing 
idleged  rules,  with  or  without  —  commonly 
without  —  the  argumentation  out  of  which 
the  rules  were  spun,  and  in  which  they  were 
drowned. 

The  books,  in  whidi  are  contained  the  de- 
cidons  sdd  to  have  been  pronounced  on  each 
individual  occasion,  with  the  argumentation 
by  which  they  are  sud  to  have  been  preceded, 
and  the  rules  which  in  the  course  of  that 
argumentation  are  supposed  to  have  been 
Idd  down  as  referred  to,  are  called  Report 
Books. 

Behold  now  a  sample  of  the  objections — 
of  the  alleged  causes  of  invalidity  or  insuffi- 
ciency, on  the  ground  of  any  one  of  which, 
much  more  of  all  of  them  or  a  number  of  them 
together,  the  deddon  or  supposed  deddon,  on 
which  the  confidence  of  your  advisers  rested, 
may  by  the  judge  be  found  to  be  insuffident: 
insuffident  in  such  sort  that,  in  consequence 
of  the  alleged  insuffidency,  you  will  lose  your 
cause.  Behold  them,  if  your  patience  serves 
you,  here  bdow.* 


*  1.  If  there  be  but  one  report  book  in  qnes- 
tion,  the  reputation  of  the  reporter  not  poiUtvel]f 
high  in  the  scale  of  accuracy. 

2.  If  there  be  two  report  books  reporting  the 
same  cause,  and  siving  statements  in  any  mate- 
rial  particular  dineient, — of  that  which  is  in  ycmr 
lavour  the  reputation  in  the  scale  of  accuracy  not 
■o  high  as  of  that  which  is  against  yon:  it;  on 
dther  side,  or  on  both  ddes,  conflicting  reports 
more  than  one,  confusion  and  uncertamty  pro- 
portionable. 

3.  The  whole  aggregate  of  the  relevant  facts 
not  suffidently  stated :  if  it  had  been,  the  ded- 


Tbtts  in  the  case  of  common  law.  !■  tftr 
case  of  statute  law,  of  all  these  aouren  d 
uncertdnty  and  insecurity  what  is  the  imnifacr 
that  can  have  place?    Not  one.    In  the  cmt 


don,  or  the  rule,  would  not  have  beeOy  as  k  aov 
appears  to  be,  in  your  favour. 

4.  The  matter  in  dispute  was  not  of  aochvalae, 
as  to  have  engaged,  dther  on  the  port  of  ihear. 
guingcounsdon  the  side  oppeaifte  tojpoua,  srsa 
ue  put  of  the  judge,  a  dqpeeof  attcniiflB  aafi- 
dent  to  wanant  the  pladng  any  audi  sdiaacegi 
the  deddon,  or  the  rule,  as  is  or  can  bcadcqoate 
to  your  purpose. 

ft.  On  the  side  oppodte  to  the  deciaion,  or  the 
rule  rdied  upon  by  yon,  the  eounsri  was  not  d 
such  knowir  ability,  as  tohavebrougbtOBtagMt 
it  all  the  olueetkns  that  might  have  bocn  bioagbt 
out 

(S.  Of  the  pdnt,  on  whidi  the  particular  ded- 
don in  auestion  was  grounded,  — the  ImpociaDcc, 
with  reference  to  the  ultimate  result  of  ttie  camt 
totheparties,  was  not  so  great  aa  to  hove  anactd 
to  it,  on  the  part  of  the  coomd  as  above,  or  the 
judge,  a  portion  of  attention  adeyate  to  the  par- 


judge,  L, ^ . 

pose:  with  refeience  to  the  orindpal  point,  tfaa 
collateral  point  was  dther  altogether  ixxdefaiB, 
or  but  collaterally  and  weakly  relevant. 

7. 1.  In  case  or  unanimity  real  orainwM,Bt.Ae 
rotation  of  the  judges  m  genccu,  or  of  the 


)miding  judge,  wasbut  low  ^*hNr«  vn.  cidicr  ta 
the  scde  of  prMy^  or  dse  in  dM  sealo  of  inad- 
lectud  aptitude, 

8.  II.  In  the  particular  dass  of  caaca  m  qao- 
tion,  without  pri^judice  to  probity  or  intdlrctail 
aptitude,  the  state  of  the  times  waa  sndi,  ai 
would  naturally  be  productive  of  a  too  foroaahk 
preposaesrion,  in  fiivonr  of  the  dedsMB  or  mk 
on  which  you  lean. 

9.  III.  Inaeaseof  knownwantof  I 


the  reputation  of  the  jud^ea,  by  whoae  prcnaa- 
derant  sufiVages  the  decision  on  whidi  yon  Dear 
was  pronounced,  or  the  rule  laid  down,  was  noc 
so  high  in  the  scde  of  reputation,  aa  that  of  ^ 
judge  or  judges  who  were  on  the  <nipuahe  dde. 

IOl  IV.  The  opmion  of  the  bar  woo  in 
decidedly  and  notorioudy  adverse  ID  the  * 
or  the  rule,  on  whidi  you  lean. 

11.  The  printed  and  publiahed  deciaions  in 
question,  overruled  by  an  unprinted  and  nnpolb. 
fished  one,  the  report  of  which  is  InamasiHf 
and  even  unknown,  to  every  man,  hot  tiie  mk. 
who  happening  to  be  possessed  of  it  in 
conies  out  with  it,  if  it  happc 
pose;  otherwise  not. 

12  to  21.  In  case  of  dedsioos,  two  or  mose» 
pronounced,  or  rules  Idd  down, — whedier  at  ^ 
same  time  by  judicatories  of  equal  autfioritv,  or 

at  different  times  by  the  same  judicatory. aone 

fiivourable  to  yon,  odiers  adverse^— .in  tliis  cac 
while  the  above  obiections  are  opposed  to  ^boir 
which  are  in  your  nvour.  the  grounda  of  oaa£. 
denoe.  respectivdy  oppodte  to  these  ohiectioBa» 
may,  in  many  of  the  uistances,  be  empiDyed  ia 
support  of  such  decisions  or  rules  as  ^ipear  to  be 
against  you. 

22.  Thus  stands  the  matter  in  Bnglonl,  nd 
thence  in  your  sevend  American  United  Statea. 
In  anyone  of  these  states,  add  the  ulterior  aooRr 
of  doubt  and  uncertdnty  to  your  prejudice^  wfaka 
may  have  phux,  in  respect  of  relevancy  to  tb^ 
state  of  law  and  sodety  m  these  statca  in 
or  in  your  own  in  particular 
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lof  statute  law»  no  law  can  ever  oome  into 
tcompetition  with  any  law  of  posterior  date. 

To  the  necessary  uncertatnty  of  common 
law,  add  now  its  equally  necessary  ineorrigi' 
\hiUty:  incorri^bility,  as  in  relation  to  all 
other  points  of  impeiiection,  so  in  a  particular 
manner  in  relation  to  this.  Imperfections  in 
statute  law  are  continually  cured  by  statute 
law:  imperfections  in  common  law  can  never 
be  thoroughly  cured  by  common  law.  By 
common  law  they  can  not  be  cured :  and  by 
statute  law  it  has  never  been  the  fatkUm  to 
core  them.  Without  the  concurrence  of  law- 
yers, non-lawyers  in  the  legislature  would  not 
know  how,  or  would  be  anraid  to  attempt,  to 
cure  them:  but  to  lawyers,  to  bestow  any 
such  concurrence  is  not,  generally  speaking, 
by  any  means  pleasant.  In  common  iiatp,  they 
behold,  as  you  have  seen,  the  goddess  of  their 
idolatry :  bv  anything  that  contributes  to  the 
lessening  of  her  glory,  they  have  nothing  to 
gain,  they  have  much  to  lose. 

By  common  law,  I  say,  imperfections  in 
common  law  never  can  be  cured.  By  every 
attempt  made  at  any  such  cure,  whether  for 
the  moment  the  particular  mischief  in  ques- 
tion be  or  be  not  excluded,  general  uncer- 
tainty — a  disease,  with  which  as  with  a  pals]fr, 
the  whole  frame  of  this  fictitious  body  is 
shaken — is  a  sure  result.  If^  by  the  judica- 
tory in  question,  on  the  occasion  in  question, 
the  authority  of  the  decision  or  the  rule  in 
question  can  be  overthrown,  so  by  this  same 
or  any  other  such  judicatory  may  any  other: 
in  this  way  may  the  authority  of  the  whole 
system  of  common  law  be  shaken :  shaken, 
and  with  it,  in  so  far  as  the  contrariety  is 
known,  the  confidence  hitherto  so  generally, 
but  alwajTs  so  unwarrantably,  reposed  in  it. 

To  save  it  fit>mthis  reproadi,  recourse  has 
been  had  to  one  or  other  of  two  expedients ; 
"m,  forced  construction,  or  diUinction, 

First  then  as  to  forced  construction.  Upon 
the  phrase  employed  in  giving  expression  to 
the  decision  or  the  rule  in  question,  the  judge 
puts  a  sense  of  his  own,  such  as  no  other  man 
upon  earth  would  have  thought  of  putting 
upon  it.  But,  by  this  remedy,  the  disease, 
instead  of  being  cured,  is  aggpivated.  The 
more  extensive  a  man's  acquaintance  is  with 
the  language  of  common  law,  the  greater  the 
number  he  finds  ofiheae  forced  constructions : 
and  the  greater  the  number  of  them  thus 
found,  the  better  grounded,  and  naturally  the 
stronger,  is  the  general  assurance  thus  ob- 
tained, l^at  the  whole  of  the  field  over  which 
the  dominion  of  common  law  has  extended 
itself^  has  been  thick  sown  by  her  with  man- 
trapsw 

Thus  much  as  to  forced  construction.  Now 
as  to  distinction:  taking  a  distinction  as  the 
phrase  is. 

In  a  statute  law,  on  the  occasion  of  every 
cule  there  laid  down,  a  sort  of  caution,  which 


by  the  penman  is  observed  of  course,  is — to 
ask  himself  whether  his  purpose  requires  that 
the  rule  should  be  conformed  to  throughout 
the  whole  of  the  extent  which  the  words  of 
it  import, — or  whether,  to  give  a  correct  ex- 
pression to  his  meaning,  there  may  not  be 
this  or  that  exception,  that  requires  to  be 
taken  out  of  it :  and  if  yes,  set  down  of  course 
is  the  description  of  all  such  particular  excep- 
tions, in  the  train  of  the  general  rule.  This 
being  the  case,  one  good  consequence  is — 
that  whatsoever  notification  is  given  to  the 
general  rule,  is  given — and,  at  the  same  time, 
to  all  the  sevenU  exceptions,  by  which  its  ex- 
tent is  limited,  and  its  import  fixed. 

Such  being  in  this  respect  the  case  under 
statute  law,  observe  now  how  it  b  under 
common  law.  Open  a  book  of  common  law, 
— be  it  report-book — be  it  abridgment — 
be  it  treatise,  —  among  rules  by  dozens  and  by 
scores,  scarcely  will  you  find  one,  but  what, 
if  it  be  not  itself  an  exception  to  another,  or 
even  if  it  is,  has  exceptions  tacked  to  it.  But 
those  exceptions — at  what  time  was  it  that 
they  were  respectively  tacked  to  it  ?  At  the 
time  of  laying  down  the  general  rule  ?  No : 
but  each  of  them  at  a  different  time:  on  the 
occasion  of  this  or  that  one  decision  was  the 
general  rule  laid  down :  on  the  occasion  of  so 
many  different  decisions,  pronounced  each  of 
them  at  a  different  point  of  time,  these  se- 
veral  particular  rules. 

When  an  exception  of  this  sort  is  applied 
to,  or  rather  taken  out  of,  a  rule,  —  thus  it 
is  that  a  distinction  is  said  to  be  tiiken.  But, 
to  the  possible  number  of  these  distinctions 
never  can  there  be  any  adequate  assurance  of 
an  end.  What  is  the  consequence  ?  that  in 
the  whole  body  of  rules,  such  as  they  are,  of 
which  this  common  law  u  composed,  seldom 
can  you  find  one,  which  is  not  pregnant  with 
deceit  and  disappointment .  Say  that,  here  or 
there,  this  or  that  one  there  may  be,  to  which 
at  no  time  any  exception,  —  or,  if  exceptions 
have  been  attached  to  it  already,  any  ulterior 
exception, — virould  ever  be  attadied.  But, 
whatsoever  just  ground  for  confidence  to  be 
reposed  on  might  be  firamed  by  these  few  trust- 
worthy ones,  is  destroyed  by  the  multitude 
of  untrust- worthy  ones,  with  which  they  are 
encompassed  and  confounded:  I  say,  con- 
founded,— for  to  the  trust- worthy  ones  no 
ear-mark  is  there,  whereby  they  can  be  dis- 
tinguished firom  the  untrust- worthy  ones. 

To  apply  this  general  matter  to  your  own 
particular  case,  my  friend,  as  above  supposed. 
First,  see  how  you  may  be  disappointed  and 
ruined,  by  means  of  aybrcecfcojutnfc/ian.  The 
decision  or  the  rule  upon  which,  as  above, 
your  leaning  was,  is,  as  it  stands,  clearly  in 
your  fiivour.  But,  authorised  by  a  practice  so 
extensively  pursued  and  so  fiumliar  to  every 
body, — the  judge,  to  compass  his  object, 
whatever  it  may  be,  has  recourse  to  the  ex- 
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pedient  of  a  forced  eomtructum :  he  pats  t 
new,  and  till  tiien  never  imagined  senae,  Qpoo 
the  words,  either  of  this  very  decision  or  this 
rery  rule  in  which  your  trust  was,  or  of  some 
other,  which,  bv  this  means,  is  set  in  oppo- 
sition to  it,  and  enables  him  to  destroy  the 
effect  of  it. 

Next,  observe  how  yon  may  be  put  into 
the  same  sad  case,  by  means  of  a  dutbteUan, 
Taken  in  its  generality — taken  in  the  whole 
of  its  extent,  with  the  exception  of  one  par- 
tirular  part — the  judge  sees  nothiug  to  object 
to  in  the  particular  decision  or  the  general 
rule  on  which  you  rely.  But,  upon  a  dose 
view  of  it,  he  sees  reason  to  take  a  dutmc- 
Hon :  that  is,  to  take  out  of  the  general  rule 
a  particular  case,  to  which  it  seems  to  him 
that  it  ought  not  to  be  considered  as  extend- 
ing: whidi  particular  case  is  exactly  the  case 
in  which  you  stand. 

Such  might  be  the  uncertainty  of  the  law — 
such  the  insecurity  of  the  dtizen  under  it — 
even  if  the  whole  mass,  of  the  matter  of  which 
it  is  composed  —  of  the  matter  in  whidi  these 
rules  are  contained,  or  out  of  which  they  are 
deduced —  were  at  all  times  in  the  bands  of 
every  body.  But  in  this  respect,  how  stands 
the  fiu:t?  In  your  country  more  espedally, 
ndther  the  complete  stock  of  data,  nor  any 
thing  approaching  to  it,  is  in  the  hands  of  any 
body.  Volumes,  by  scores,  by  hundreds,  not 
to  say  by  thousands, — dollars  by  thousands, 
not  to  say  by  ten  thousands — would  be  ne- 
cessary to  complete  it :  —  in  a  word,  a  com- 
plete taw  lihrary  would  be  necessary :  nothing 
less.  Whether,  even  in  this  country,  in  which 
this  immense  mass  of  delusive  learning  has 
its  source,  in  any  one  hand  any  one  such  col- 
lection b  to  be  found,  is  more  than  I  would 
undertake  to  say:  what  I  would  undertake 
to  say,  and  without  much  fear  of  contradic- 
tion, is — that  in  no  one  hand  would  anyone 
auch  thing  be  to  be  found  in  all  your  United 
States,  on  the  day  on  which  these  letters  are 
landed. 

If  even,  in  eadi  of  your  United  States,  not 
one  only,  but  half  a  dinen  hands,  eadi  of  Uiem 
possessed  of  such  a  treasure,  were  to  be  found, 
what  would  the  dtizens  at  large  be  the  better 
for  it?  The  result  would  be  a  monopoly:  a 
monopoly  of  this  necessary  of  life,  — a  mo- 
nopoly, with  this  half-dozen  of  monopolists 
sharing  in  it. 

Suppose  even,  that  in  the  day,  for  ex- 
ample, on  which  this  letter  of  mine  is  landed, 
a  large  library  thus  complete  were  in  the 
house  of  every  lawyer  in  all  your  United 
States, — even  in  this  miraculous  case,  what 
would  any  one  of  those  your  lawyers,  not 
to  speak  of  the  rest  of  you,  be  the  better  for 
it  ?  By  the  next  arrival  comes  a  cargo  of  fresh 
English  made  law,  by  which  to  au  indefinite 
extent  the  anterior  stock  of  law  is  super- 
seded :  some  of  the  general  rules,  compkteljf 


overturned  and  superaeded,  hf  riiles  of  egorf 
extent,  or  by  rules  of  gresrt«r  eztcBta  a^ 
they  are  induded;  —  c^bera,  csit  iau  oL 
saoerseded  ta  Ptru  br  disttnctaoBs  wak  o- 


saperseded  ta  /Mrt,  hf 
ceptions. 

Even  if  it  caaae  from  a  le^tiante  sosra- 
from  hands  competent  to  insdce  law— tkft 
incapable  of  benig  kmvwB,  even  to  yoarbs- 
yen,  would  thb  Engllaii  oooamoo  kw  W 
thus  incapable  are  they  of  Icmommgtt'.  %, 
whose  profession  it  is  to  know  it»  and  «k 
on  pretence  of  knowing  it,  take  pstfacBa 
you  for  oommunicatiQgto  pou  what  th^tka 
mstend  to  know. 
*^Bnt,  if  sudiisthe  caae^ntk  tlMaewhsps. 
tend,  and  are  thence  aiippoeedtokBOwi{,~ 
what,  my  friends,  most  yomr  erne  be,— jw 
who,  knowing  but  too  v^ll  thai  ym  adt^ 
do  know  it,  nor  of  youraelvea  are  cspsUe  d 
knowing  it,  have  no  other  means  of  keefei; 
yourselves  safe  from  the  perila  witli  whk^  vn 
are  encompassed  by  it,  than  by  repaJriay.  fli 
the  oecafflon  of  each  question,  to  one  of  thes 
your  living  orades,  and  a^ing  him  what  its 
ke  knows  or  thinks  about  it  ? 

Great  as  it  is,  the  perpetual  state  ef  iB» 
curity,  in  whidi  yon  are  M  kept  bytha 
unpoature,  is  not  the  only  miaehirf  prodacd 
by  it    From  the  aaoerfaiaQf  oomes  not  <b!i 

iinteeurity  but  eomption:  tMseemri^^  ia  tk 
situation  of  the  aoa-Aneyer — camftiim,9 
at  least  a  most  powerful  aad  perpe^ial  teap> 
tation  to  it,  in  the  situation  of  the  isawr. 
and  in  particular  in  that  of  thejmd^ 

In  moMt  oftheinttancet,  m  wokiek  mmitrtm- 
man  law  a  cote  hat  been  eerunukf  arynedj  fiir 
Judge  migktf  without  reproach  to  hie  pn^ 
or  his  judgment^  have  promowmeed  •  dteinm 
opposite  to  that  actualbf  prmumMced  iff  Asa— 
In  the  diaracter  of  a  well  considefvd  mszia. 
the  fruit  of  long  meditation,  opefaftiiig  ■)« 
Imig  experience,  fitwi  how  many  oBootH 
wtuottt  communication  with  one  another,  ki 
it  not  happened  to  me  to  hear  an  ohaeradn 
to  this  effect  ?  no  sudi  eonoeptaon  at  die  umt 
time  appearing  to  have  been  entertained  k 
the  author,  as  that  by  thk  obaer vation  any  mn 
of  reproadi  was  cast  upon  thia  sporioos  mr 
of  hw,  or  upon  any  man  from  whom  it  tm 
received  support  or  eulogy. 

No  eaute  ouaht  ever  to  be  givem.  mpms4»- 
peratel  First  from  the  mouth  of  Weddt>  kf  i 
—  and  in  these  very  words — waa  that  apk- 
rism  brought  to  me,  presently  after  it  «% 
uttered.  Wedderburn  was  at  that  very  tisK 
in  office;  soon  afterwards, — nnder  the  tide 
of  Lord  Loughborough,  surmounted  aficr- 
wards  by  that  of  Earl  of  Rosslyn,-.Lor4 
High  Chancellor  of  England,  hnd  of  £^;- 
lish  law. 

In  your  country — not  to  speak  of  this— 
the  power  which  is  thus  in  every  instana 
arbitraribf,  is  it  ever  in  any  instance  corruftU 
exercised?    This  it  if  not  for  me  to  iay ;  6ir 
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it  is  not  possible  for  me  to  know.  This,  how- 
ever, I  will  take  upon  me  to  say — that,  for 
corruption,  supposing  at  any  time  a  man  dis- 
posed to  give  himself  to  it,  the  head  of  man 
(x>uld  not  conceive,  nor  the  heart  of  man  de- 
sire, a  more  efficient  cloak :  and  that,  under 
it,  whatsoever  corruption  has  not  place,  it  is 
to  the  individual,  not  to  the  state  of  the  law 
in  this  respect — or,  if  to  the  state  of  the  law, 
not  to  the  state  of  this  part  of  the  law — that 
all  thanks  are  due. 

True  it  is,  that  under  the  worst  system 
of  judicature  imaginable,  some  points  there 
would  always  be,  too  clear  to  admit  of  wrong 
decision  without  infiuny.  But,  in  regard  to 
the  bulk  of  those  which,  in  the  present  state 
of  judicature — whether  among  us  or  among 
you — come  actually  under  debate, — if,  being 
a  judge,  my  object  were  to  gratify  undue  fiu 
vour,  prejudice,  antipathy — even  lust  of 
gain,  so  it  were  without  need  of  communica- 
tion between  myself  and  the  party — no 
difficalty  should  I  find ;  and  if,  being  in  pos- 
session of  supreme  power,  it  were  my  desire 
that  judges  should  have  the  feculty  of  acting 
corruptly  for  ever  in  their  hands,  no  means 
so  effectual  could  I  find,  as  that  of  ordaining 
that,  throughout  the  whole  field  of  law,  the 
rule  of  action  should  be  and  continue  every 
where  in  the  state  of  common  law,  no  where 
in  the  state  of  statute  law.  For  my  own 
part,  considering  the  nature  of  man  on  the 
one  hand,  and  tiie  state  of  the  law  on  the 
other,  I  do  not  see  how  it  is  possible  that  cor- 
ruption— corruption  of  this  necessarily  unpu- 
nishable kind  — should  not,  in  every  country, 
to  the  extent  of  the  dominion  exercised  by 
common  law,  be  in  no  inconsiderable  degree 
frequent. 

To  any  judge  not  known  to  me — to  any 
judge  individually  taken — nothing  of  cor- 
ruptness can  I  impute,  in  my  own  mind,  on 
the  score  of  his  acting  under  the  system  in 
question,  thus  fiivourable  to  corruption  as  it 
is.  But,  not  altogether  easy  would  it  be  for 
me,  in  my  own  thoughts,  to  exempt  from  the 
imputation  of  corruption  the  mind  of  a  judge, 
who,  with  this  picture  before  his  eyes — this 
picture  of  the  invitation  given  by  the  system 
to  corruption —  should  persevere  in  any  such 
endeavour,  as  that  of  putting  an  exdusion 
upon  any  measure,  which,  without  being  preg- 
nant with  mischief  in  any  assignable  shape, 
should  afford  a  promise  of  making  any  sort  of 
advance  towards  the  ridding  the  community, 
be  it  what  it  may,  of  so  pestilential  a  nuisance. 

After  all,  when  corruption,  on  the  part  of 
the  judge,  is  spoken  of  as  a  thing  distinct 
from  uncertainty  on  the  part  of  the  law,  only 
to  the  cauee,  or  perhaps  to  the  quantity  of 
the  efiect,  does  the  distinction  ^ply,  —  not 
to  the  nature  of  the  effect. 

For  argument's  sake,  suppose  every  judge, 
without  exception,  were  corrupt :  wherein 
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would  ultimately  consist  the  real  mischief? 
— wherein,  but  m  this,  viz.  that  no  man  could 
possess  any  tolerably  firm  assurance,  but  that, 
by  means  of  this  corruption,  he  remained 
continually  exposed  to  injury :  to  injury,  in 
every  shape  and  without  redress.  ^ 

WeU :  though  in  degree  it  be  extreme,  t» 
specie  all  this  is  but  uncertainty: — uncer- 
tainty of  the  law — and  nothing  more. 

Awav  with  exaggeration — away  with  in- 
discriminating  antipathy.  A  scourge  as  it  is 
now,  this  sham  law — time  was  when  it  was 
a  blessing :  nay,  in  a  certain  point  of  view, 
it  will  be  seen  to  be  a  blessing  even  now. 

Tou  have  seen  what  it  is  made  of,  and  how- 
it  has  been  made, — vis.  from  particular  de-< 
dsions,  general  rules  deduced  by  judges  and' 
others :  by  the  authors  or  by  others,  those 
rules,  before  printing  was  in  use,  accidentally . 
committed  to  writing,  —  after  that  to  print- 
ing, — and  thus  made  public :  every  tittle  of 
it  made  by  individuals,  not  one  of  whom  so 
much  as  pretended  to  have  any  such  right  as 
that  of  making  law.  But  in  those  same  days, 
— improper  as  was  the  language  by  which 
any  such  name  as  law  was  given  to  them, — 
these  rules,  such  as  they  were,  were  by  no 
means  without  their  use.  Decisions  and  rules 
together,  they  formed, — not  only  a  Ught,  by 
whidi  the  paths  taken  by  succeeding  judf;e8 
were  lightened,  — but  a  harrier ,  by  which 
they  were  in  some  degree  kept  from  going 
astray.  Li  the  character  of  a  harrier,  the  ef- 
fect they  produced  was  in  some  sort,  however 
imperfectly,  the  effect  produced  by  rt^  law ! 
in  the  character  of  a  ligkt,  howsoever  front, 
and  firequently  fidse,  they  produced  another 
good  effect ;  and  that  of  a  sort  very  scantily 
and  irregularly,  if  at  all,  produced  by  reid 
law.  Ever  and  anon,  by  reasons — by  reasons 
such  as  tiiey  were — and  not  always  bad  ones 
—  a  ground  was  made  for  these  rules ;  and, 
along  with  the  rest  of  the  matter,  these  rea- 
sons were  made  public:  made  public — and 
thai  at  a  time  when  little  or  nothing  in  the 
shape  of  reasons  was  visible,  in  the  character 
of  an  accompaniment  to  any  pwtion  of  real 
law. 

Antecedently  to  the  appearance  of  these 
lights,  what  was  the  state  of  the  rule  of  ac- 
tion, and  of  the  citizen  under  it  ?  Every  de- 
cision was  completely  arbitrary :  every  judge 
had  to  begin  afresh :  no  improvement  in  ju- 
dicature ;  no  art,  no  science,  because  no  ex- 
perience :  no  materials  out  of  which  grounds 
for  law — for  real  law — could  be  made. 

With  the  decisions  were  necessarily  re- 
corded the  eases  by  which  decision  was  aJled 
for :  for  example,  the  sorts  of  offences  capable 
of  being  committed :  the  sorts  of  contracts 
capable  of  being  entered  into :  the  sorts  of 
incidents,  by  which,  to  one  or  other  of  the 
parties,  or  to  the  public  at  large,  the  contract 
was  capable  of  being  rendered  unexpected!/ 
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injurious ;  the  Boris  of  titles^  by  which  a  rou 
sonable  claim  to  property  was  capable  of  htaog 
produced  or  put  an  end  to. 

A  library,  composed  of  the  books  in  which 
these  cases  are  thus  brought  to  view —  such 
a  library,  even  though  there  were  not  so 
much  as  a  single  law  in  it,  is  at  any  rate  a 
rich  storehouse  of  materials  for  legislation : 
such  a  storehouse,  that  without  it  no  tolerably 
adequate  system  of  laws  could  be  made.  The 
more  ample  the  stock, ...  so  it  be  not  to  such 
a  degree  vast  that  the  mind  is  lost  in  it, — 
the  more  effectual  the  provision  made,  made 
for  this  most  necessary  and  arduous  of  all  in- 
tellectual works. 

The  greatest  quantity  of  wealth  possessed 
in  this  shape  by  any  other  nation,  is  penury, 
in  comparison  of  that  which  has  been  for- 
nished  by  English  Common  Law.  In  this 
point  of  view,  it  is  a  blessing  even  now.  As 
^  a  light  to  the  legislator,  to  assist  him  in  the 
maldng  of  real  law,  it  is  a  matchless  blessing 
'^  this  sham  law :  as  a  substitute  to  real  law, 
now  that  the  times  are  ripe  for  the  making  of 
i  real  law,  —  in  this  character,  indeed,  though 
^in  this  character  only,  is  it  a  curse. 

Time  was,  when,  for  want  of  recorded 
experience,  the  pen  of  the  legislator  could 
find  no  tolerably  adequate  indications  for  its 
guidance.  Time  was: — but  that  time  b  now 
at  least  at  an  end.  Yes.  In  comparison  oif 
the  practice  of  deciding  each  individual  case 
purely  on  its  own  ground,  without  regard  to 
etmmtency  in  relation  to  former  decisions,  and 
without  looking  for  guidance  to  any  lights 
derivable  from  former  ones,  — the  practice — 
of  resorting  to  memorandums  maude  of  the 
purport  of  former  decisions,  and  of  the  cir- 
comstanees  in  which  they  were  pronounced, 
—  was,  doubtless,  notwithstanding  the  loose- 
ness and  untnistworthiness  so  frequently 
exemplified  in  those  memorandums,  a  vast 
improvement.  But,  on  no  grounds  can  the 
advantageousness  of  thb  practice  be  demon- 
strated, but  on  those  same  grounds  the  supe- 
rior advantageousness  of  the  form  of  real  law, 
— in  comparison  of  the  conjectural  and  fic- 
titious substitute,  framed  by  imagination  out 
of  those  same  materials,  — will  be  rendered 
ten  times  more  strongly  and  clearly  visible. 

Every  man  hie  own  lawyer  I  —  Behold  in 
this  the  point  to  aim  at 

Why  every  man  his  own  lawyer  ?— 1.  Be- 
cause no  man's  interest  is  as  dnur  to  his  law- 
yer as  it  is  to  himself. 

2.  It  is  not  every  man  that  can  afford  to 
pay  a  lawyer. 

3.  No  man,  how  rich  soever,  can  have  a 
lawyer  always  at  his  elbow. 

£very  man  his  own  lawyer?  Yes : — but 
who  shall  make  him  so?  Not  he  himself  as 
would  be  the  case,  if,  instead  of  lawyer,  you 
were  to  say  taUor,  ehoemaker,  or  (as  may  be 
in  the  title  of  a  book)  6roAer.  One  sort 
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of  person  then  is,  by  whom,  so 
nature  of  thti^  allows,  every  man  ms^,  aad 
by  whom  alone  any  man  can,  be  made  his  om 
lawyer :  and  that  is  the  Ugislator,  I  say, » 
far  OS  the  naiure  of  ihinge  aUowa.  For,  let 
the  legislator  have  done  his  utmost,  sdll  the 
possibility  of  a  man's  being  his  own  lawyer 
will  depend  on  the  nature  and  situation  of  the 
man.  As  to  more  or  lessof  the  law,  to  some 
will  always  be  wanting  the  neeesaary  iaUnU : 
to  any  one,  may  at  any  time  be  wanting  the 
necessarjr  time.  No  busmess  can  be  raea- 
tioned,  m  which  it  may  not  incidentany  be 
more  for  a  man's  advantage  to  carry  it  on  bf 
proxy,  than  to  cany  it  on  himsel£  To  ss 
universal  a  rule,  assuredly  no  exoeptiosi  esa 
be  afforded  by  law  business. 

No :  never  can  the  profaMaon  of  a  lawyer 
be  wholly  superseded :  never,  at  any  rate,  the 
office  of  a  judge. 

But,  in  the  impossibility  oi  attainintg  the 
summit  of  perfection,  no  reason  can  be  gives 
for  not  aiming  at  it :  by  every  step  made  to- 
wards it  by  tite  legislator,  a  blessing  is  be- 
stowed. 

Take,  in  its  utmost  extent,  the  nmas  of  le- 
gislative matter  with  which,  in  the  coontr) 
in  question,  the  universal  interest  requires 
that  the  field  of  law  shall  be  oovervd — take 
any  portion  of  it  whatsoever, — what  is  ne- 
cessary is — that  such  part  as  the  pen  of  the 
draughtsman  finds  in  the  state  of  eommam  inr, 
and  such  part  as  it  finds  in  the  state  of  sta- 
tute law,  should,  without  any  distinction,  be 
cast  together  in  one  mass.  What  part  be 
finds  in  the  one  state — what  part  he  finds  io 
the  other  —  what  part  of  the  field,  finding  it 
as  yet  unoccupied  by  both,  he  sees  reason  to 
cover  with  new  matter — in  no  instance  need 
any  trace  of  distinction  be  exhibited :  none, 
at  least,  in  respect  of  the  form  given  to  the 
matter :  howsoever,  in  the  way  of  note,  ia- 
timation  may  be  conveyed  of  the  diatincticas 
whidi  once  had  place.  Accidental  as  then 
distinctions  are  —  the  boundaries  shiftiBg 
place  from  day  to  day — no  use  can  there  be 
in  keeping  them  on  foot. 

All  this  while,  let  it  never  be  ovt  of  niad 
— that,  in  no  case,  by  any  part  of  the  autho- 
rised rule  of  action,  can  any  good  efi^ct  he 
produced,  any  further  than  as  it  is  humm:  to 
no  part  of  it  is  it  possible  to  be  made  Jbuaa, 
any  forther  than  it  has  been  made  eoetqpieU 

As  to  the  arrangements  which  have  beca 
made,  and  would  be  emf^ed,  for  aecurii^ 
to  the  mass  of  law  in  questioii,  as  for  as  it 
goes,  so  essentia]  a  property, — ronaideriiy 
tiie  limits  necessary  to  be  set  to  the  length 
of  this  address  —  and  the  situation  of  by  fo 
the  greatest  number  of  the  eyes  fior  which  it 
is  designed, — the  giving  any  tolerably  intel- 
ligible indication  of  them  would  not  here  be 
possible. 

In  a  work,  published  as  kmg  s^  aa  the 
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year  1602,  composed  I  know  not  how  many 
yean  before,  a  surrey,  which  for  this  purpose 
had  been  taken  of  the  whole  field  of  thought 
and  action,  may  be  already  seen.  Three  thou- 
sand copies  of  that  work  are  abroad,  in  coun- 
tries more  then  one :  not  only  by  individuals, 
but  by  the  constituted  authorities,  signal  have 
been  the  marks  of  approbation  bestowed  on 
it :  no  where  any  fitult  found  with  it. 

Yet  by  no  government,  in  no  nation,  in  or 
for  the  penning  of  its  laws,  does  any  such  all- 
comprehensive  survey  appear  to  have  been 
made.  Indeed,  to  an  unaccustomed  eye,  no 
wonder  should  the  operation  present  itself  as 
an  impossible  one.  But,  by  helps  derived 
from  the  usefiil  part  of  logic,  works  of  this 
kind — as  by  helps  derived  from  algebra, 
works  of  calculation* — may  be  executed, 
such  as  without  sudi  helps  would  indeed  be 
impossible. 

To  your  proffered  workman,  this  part  of 
the  task  has  long  ceased  to  present  so  much 
as  the  idea  of  difficulty :  so  long  has  he  been 
in  the  habit  of  contemplating,  in  this  point  of 
view,  objects  of  all  sorts  and  sizes.  For  the 
purposes  of  pubUe  inairmeiion,  in  a  work,  — 
a  copy  of  which  the  (rovemor  of  your  State 
has,  it  is  hoped,  in  his  hands  ere  these  letters 
can  have  reached  yours,  — the  whole  field  of 
thought  and  action  has  again  been  actually 
subjected  to  a  survey  of  this  kind :  in  a  table 
in  which  an  outiine  of  the  result  of  that  sur- 
vey is  brought  to  view,  it  may  be  seen  how 
comparatively  small  a  portion  of  that  univer- 
sal field  can  properly  be  taken  for  ihe  field  of 
iaw.'f 


*  See  Chrestomatbia,  Pazt  II.  Appendix,  Na 
V.  Table  V. 

•f-  With  the  contents  of  this  note  let  no  eye 
trouble  itself,  to  which  the  matter  of  law  in  all 
its  forms,  as  well  as  the  tactical  branch  of  the 
urt  and  adenoe  of  logic,  is  not  already  familiar. 

§  I.  Political  Scheme  of  DivitUm, 

1.  GENERAL  CODES,  to  one  or  other  of 
vhich,  every  particle  of  the  whole  mass  of  the 
natter  of  law,  is,  in  every  state,  capable  of  being 
eferred.  1.  The  Penal;  2.  The  Distributive^ 
or,  aa  it  ia  commonly  called,  the  Civil  f  9L  The 
7on*tUutianal;  4,  6,  6,  Correspondent  Codes, 
ach  of  them  containing  a  branch  of  the  law  of 
Procedure — subordinate  and  subsidiary,  or,  as 
hey  have  been  styled,  adjective  branches,  respec- 
ively  belonging  to  those  principal  ones:  judicial 
rocednre^  belonging  respectively  to  the  Penal 
nd  Civii  Codest  investiture  and  diveHiture 
rocedure,  having  regard  to  the  official  situations 
hich  come  in  question  in  the  Constitutional 
k)de.  Examples  of  SUB-CODES,  capable  of 
eing,  and  wont  to  be — under  so  many  different 
ties,  detached  from  the  above-mentioned  three 
rindpal  ones:  1.  Code  of  POLICE ;  2.  Code 
r  COMMERCE;  3.    MILITARY    Code; 

MARITIME  Code,  or  Code  of  NAVI- 
ATION;  &  Code  (^FOREIGN  RELA- 
IONS,  or  INTERNATIONAL  Code,  Ac 
4:.  The  description,  of  the  matter  thus  de- 
ched)  is  detemuned— either  by  the  subject  to 


IIL  Cf  Jutt^edneu  a»  applied  to  a  Body 
of  Law, 

Third  and  last  of  the  qualities  herein- 
above brought  to  view,  as  being  indispensably 


which  it  api>lies,  or  by  the  species  of  useful  busi- 
ness which  It  has  in  view.  To  the  number  of 
these  detachable  Codes  there  are  no  certain  limits. 

§  IL  Logical  Scheme  of  Division. 

II.  Logical  aspect  of  thelaw  towards  the  several 

modes  of  human  action;  considered  as  capable 

of  being  taken  for  the  sul^ecfeiof  its  ordinances. 

1.  Antecedently  to  all  legidation  applied  to  the 
portion  of  the  field  in  question,  the  aspect  may 
be  obligative  at  unobligative:  in  other  words, 
active  or  inactivCy  imperative  or  unimperative^ 
coercive  or  uncoercive  s  if  obBgativCy  mandatory ^ 
or  prohibitive:  in  either  case,  unconditionaUy  so 
or  conditionaUy. 

2.  Subsequently  to  legislation  applied  to  that 
same  portion  of  that  same  field,  the  aspect,  if  be- 
fore  it  was  obligative^  may  be  either  cot^firmative 
or  de-cbUgative;  and,  in  either  case,  nncondi-' 
tionally  so  or  condUionaay^  as  above. 

§  IIL  Relation  between  the  Political  and  the 
Logical  Schemes  of  Division, 

In  the  Penal  code^  is  and  will  be  to  be  found 
most  of  the  nutter  the  aspect  of  which  is  obligO' 
tive^  imperative^  coercive:  the  most  part  of  it  pro- 
hibitive: in  the  Civil  code  most  of  that  matter  of 
which  the  aspect  is  unobligativey  unimperative^ 
uncoercive;  and  of  that,  m  which  in  either  case 
the  aspect  is  conditional:  also  in  the  Constitu- 
tional Code^  most  of  that  matter  of  which  the 
aspect  is  conditional;  so  likewise  in  the  several 
codes  corresponding  to  the  several  branches  of 
procedure,  as  above :»- the  case  being,  that  the 
effects,  which,  by  the  respective  portions  of  sub* 
stantive  law  are  respectively  apqpointed  to  take 
place,  take  place  accordingly  or  not,  according 
as,  in  the  character  of  contntions^  ihefbrmalities 
which,  by  the  correspondent  portioas  of  adjective 
law,are  to  that  purpose  appointed  tobe  oonnnmed 
to,  come  in  fact  to  have  been  conformed  to. 

In  and  by  each  of  these  two  above-mentioned 
schemes  of  division,  the  whole  field  of  faw, — 
and  for  tHat  purpose  the  whole  field  of  thought 
and  action, — has  been  surveyed,  and  sul^ected 
to  a  mode  of  division,  which,  in  the  instance  of 
the  logical  scheme  at  least,  is  exhaustive. 

In  so  far  as  it  is  obligative^  imperative,  cocT' 
ctvf,  of  every  portion  cf  law  the  fruit  is  evU:  the 
enactment  of  the  law  is  an  infringement  upon 
natural  liberty:  and,  of  every  such  infringe, 
ment,  in  a  auantity  more  or  less  consideraMe, 
pain  at  uneoAness  is  apt  to  be  the  result  Under 
the  principle  of  ««/l^,— orsaj,  of  regard  for 
the  universal  interest, — in  this  instance,  as  in  aU 
others,  to  justify  the  production  of  evfl,  it  is  ne- 
cessary that  in  some  shape  or  other,  good  be  pro- 
duced, and  in  quantity  such  as  to  make  up  for 
and  outweigh  the  eviL  On  this  ground  alone  in 
any  instance  can  any  demand  have  place,  for  the 
addition  of  fresh  obligative  matter  to  the  already 
existing  stock. 

To  scrutinize,  >-  for  the  purpose  of  proving,  dis- 
proving, or  illustmting, — the  truth  of  the  above 
position,  is  an  exercise  which,  as  it  might  seem. 
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to  be  detired  in  the  aggregate  body  of  the 
laws,  justifiedneu:  JusHJiedness,  a  quality 
which,  8uppoaing  the  reasons  adequate,  wiU, 
in  so  fiir  as  the  application  of  them  extends, 
be  given  to  it  by  an  accompaniment  ofreagons. 

No:  —  it  suffices  not,  that  in  itself  the 
matter  of  the  laws  be  throughout  of  a  reo- 
•onabk,  that  is  to  say  of  a  uufulf  quality;  in 
the  degree,  in  which  it  might  be,  and  there- 
fore ought  to  be,  it  cannot  be  so,  unless  it 
be«een, — and  thence,  unless  it  have  been 
thown^  — to  be  so.  But,  useful  it  cannot  be 
seen  to  be,  but  in  proportion  as  the  conadera- 
tions,  by  which,  in  the  character  of  reasonSf 
it  has  been  proved  to  be  so,  not  only  have 
been  brought  to  view,  — but,  in  the  instance 
of  the  person  in  question,  at  the  very  time 
in  question,  are  actually  in  view.  Let  this 
be  granted,  —  it  follows,  that  no  mass  of  the 
matter  of  law  is  what  it  might  be,  and  there- 
fore ought  to  be,  otherwise  than  in  so  fiir  as, 
throughout  the  whole  extent  of  it,  it  is  fur- 
nished with  a  correspondent  body  of  reasons, 
for  its  accompaniment  and  support. 

Note  well  the  variety  of  characters,  in 
which,  — to  or  with  reference  to  the  several 
descriptions  of  persons,  to  whose  lot  it  falls, 
in  various  ways,  to  have  concern  with  the 
several  parts  of  the  body  of  the  laws,  — a  cor- 
respondent bodbf^  of  reasotis  would  be  of  use. 

L  To  the  citizens  at  large,  considered 
separately  in  their  character  of  subjects  to  the 
laio:  persons  bound  respectively  to  conform 
their  conduct  to  its  ordinances.  To  men 
considered  in  this  situation,  the  body  of  ordu 
nances  being  supposed  already  constructed,  a 
correspondent  boidy  of  reasons  would  serve  in 
\the  double  capacity  of  an  anchor  and  a  com' 


mi^ht  be  not  without  its  use— to  the  student  in 
lesiilatioo,  or  to  the  student  in  general  logic 

To  perform  any  such  exerciae,  an  exertion  aL 
together  necessary  wiU  be,  thai^  whatsoever  it 
be,  which  shall  be  requisite  to  overcome  the  le- 
pugnanoe.  which,  espedally  in  a  field  in  which 
BO  much  bad  produce  has  been  already  raised, 
attaches  itself  to  the  use  of  new  appellatives:  for, 
unhappay,  in  so  £»  as  what  is  true  and  ustftd 
b  at  the  same  timenfv,  at  no  less  price  can  use- 
ful truth,  in  any  considerable  quanflty,  be  taught 
orkaxnt  CoRespondenttfaiougfaoataie  the  state 
of  men's  nodons,  and  the  state  of  dieir  language: 
all  language  is  originally  incorrect:  and  by  lan- 
guage which  is  incorrect,  in  so  &r  as  it  is  so, 
no  correct  ideas  can  be  either  communicated  tou 
or  entertahied  and  andiored  in,  the  mind.  Of 
every  man,  —in  proportion  as  he  acts  in  pursu- 
ance of  any  such  resohition  as  that  which  we  see 
■ometimeB  taken,  vis.  never  to  give  acceptance  to 
new  names— the  mind  will  continue  rejdete  with 
mischievous  exror and  nonsense,  whileomer  minds 
are  clearing  themselves  of  those  incumbrances, 
and  stocking  themselves  with  the  opposite  trea- 
anreSb  Of  a  word  originally  innoxious,  seldom 
has  a  more  pernicious  abuse  been  made  than  has 
been  made  of  the  word  purity:  say  at  any  rate  as 
applied  to  language;  not  to  speak  of  it  as  applied 
to  morals. 


paas  s  of  an  anchor,  to  fix  the  details  of  it  is 
the  memory:  of  a  compass,  to  point  to  the 
true  sense  in  case  of  doubt.  In  a  former 
Letter,  the  main  text  of  the  ordinative  part 
was  stated  as  being  ci^>able  of  serving  in  no 
inconsiderable  degree,  in  quality  of  an  mnekar 
to  the  expository  matter.  But,  to  fix  it  ia 
the  memory,  the  main  text  itself  atmds  ia 
need  of  an  anchor:  this  anchor  will  be  found 
for  it  in  the  accompaniment  of  reojoKs.  Coca- 
posed,  (themselves,  of  consideratioiis  having 
regard  to  the  universaQy  exemplified,  and 
universally  recognised,  prindplea  of  humaa 
nature,  vix.  feelings  and  detires,  — these  rea- 
sons have  their  anchor  already  prepared  in 
every  human  breast. 

IL  To  the  legislator  (for  simpUeiif  of  con- 
ception, let  us  consider  the  whole  body  of 
the  legislature  as  one  man)«-to  the  l^is- 
lator,  considered  on  the  occasion  of  his  enter- 
ing  upon  the  Vuk  of  firaming  the  body  of  the 
ordinances — a  correspondent  body  of  reasons 
would  serve  in  the  several  capacities  of  an 
instrument  of  guidance — an  instrument  of 
salutary  restraint — and  an  instrament  of  amp- 
\port — say  a  compass,  a  barrier,  and  a  support : 
— in  so  fiir  as  it  happens  to  him  to  be  weU-dis- 
posed,  in  the  character  of  a  cosiposs,  to  point 
out  to  him  the  right  path:  in  so  far  as  it  hap. 
pens  to  him  to  be  ill-disposed,  a  hmnier^  to 
prevent  him  from  swerving  into  any  wrdtag 
path;  in  so  fiir  as  being  weU-dtspoae^  it  may 
happen  to  him  to  find  himseli^  in  reelect  of 
his  ordinances,  subjected  to  accuaatUm  at  the 
hands  of  a  part  of  his  feUow-citizena,  in  the 
character  of  his  constituents, — an  instru- 
ment  of  support,  to  justify  him  in  the  aighi 
of  the  whole. 

IIL  To  the  judge,  considered  on  the  occa- 
sion of  his  being  about  to  engage  in  the  task 
of  grounding  a  decision,  and  thereby  putdag 
an  interpretation  upon  this  or  that  ai^de  ia 
the  body  of  the  ordinances.  In  the  aame 
three  characters,  in  which  the  body  of  rea- 
sons has  just  been  seen  serving,  when  applied 
to  the  situation  of  the  legislator,  vis.  oom|w js, 
barrier,  and  support, — in  the  same  cbancteit 
may  it  be  seen  serving,  when  applied  to  the 
situation  of  the  judge. 

IV.  To  the  citizens  at  large,  oonaidered 
in  their  character  of  sensitive  betngm.  In  tins 
character  it  would  be  to  them  a  aauree  of 
security  and  tranquiUity  of  mind.  Suds  wiU 
this  rationale  be  to  each  dtizen,  wbcn  eoD- 
dered  as  an  anchor,  serving  to  fix  the  ordsmm- 
tive  part  on  his  mind: — ^thereby  pieaeifiug 
him  from  the  dangers,  liable  to  be  produced 
to  himself^  whether  by  unintentioiial  devia- 
tion on  his  own  part,  ftim  the  path  itf"  rectitude 
and  safety,  as  marked  out  by  the  law;  or,  by 
deviation  from  the  like  path,  in  tlie  several 
instances  of  the  legislator  and  the  jwdge^  fer 
want  of  that  guidance  and  restraint,  whip h  h 
affords  to  their  respective  situatioiia  «a  abort 
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Wimt  difllcuUtefl  will  not  such  an  inttni- 
ment  be  seen  to  throw  in  the  way  of  arbitrary 
power,  wheresoever  seeking  to  intrude  itself, 
whether  in  legislation  or  in  judicature  I 

V.  To  Citizene  at  latge^  considered  in  the 
character  oi  moral  and  intc^Uectual  agents,  and 
in  particular  at  the  time  of  life  allotted  for 
the  receipt  of  inetrudum*  To  the  extent  of 
that  part  of  the  field  of  action,  over  which 
the  arm  of  the  law  shall  have  extended  itself, 
it  will  serve  in  the  additional  character  of  a 
iesaon»book :  a  book  of  itMructum  in  the  art 
and  science  of  morab. 

To  the  art  and  science  of  morals  belongs 
the  indication  of  the  sorts  of  acts,  by  which, 
in  the  various  situations  of  life,  the  universal 
interest  is  served  or  disserved, — or,  in  other 
words,  general  happiness  in  all  imaginable 
ways  increased  or  duniniahed.  Of  the  sorts 
of  acts  by  which  it  is  in  the  highest  degree 
diminished,  the  description  will  have  been, 
under  the  several  names  of  offences,  given  in 
the  penal  and  civil  code  taken  together,  more 
espedaUy  in  the  penal.  Under  one  or  other 
of  two  heads,  viz.  rules  of  perfect  obligation 
and  rules  of  imperfect  MigoHon,  have  the 
rules  of  morality — the  whole  aggregate  of 
them — been  wont  to  be  ranked.  Those,  the 
general  observance  of  which  is  most  indis- 
pensably necessary  to  the  being,  as  well  as 
toelUbeing,  of  society,  are  the  ndes  of  perfect 
obligation:  and  these  are  rules  of  law. 

y  I.  To  public  functionaries  in  general  ^~ 
i.  e.  to  such  of  the  citizens,  by  whom,  at  any 
given  point  of  time,  any  of  the  situations 
comprehended  under  that  name  are  occupied 
or  expected  to  be  occupied  —  and  in  parti- 
cular to  all  such  by  whom  any  such  situations 
are. occupied,  as  those. of  members  of  the 
legislature  in  any  one  of  your  United  States,, 
it  will,  in  proportion  to  the  extent  of  it  as 
above,  supposing  it  to  be  what  it  will  aim  at 
being,  serve  as  a  book  of  instruction  in  the 
tart  and  science  of  legislation. 

VIL  To  Electors  in  general — i.  e.  to  such 
of  the  citizens,  by  whom  at  any  given  point 
of  time,  the  right  of  suffrage  is  possessed, 
•with  reference  to  the  filling  of  such  of  the 
above  situations  as  are  or  shall  have  been 
filled  by  election,  it  will  serve  in  Uke  manner 
in  that  same  character,  viz.  that  of  a  hook  of 
instruction:  a  book,  from  which  they  will 
receive  assistance,  towards  forming  whatso- 
ever judgment  it  mav  respectively  happen  to 
them  to  feel  disposed  to  form,  respecting  the 
degree  of  appropriate  aptitude,  possessed  with 
reference  to  the  several  official  situations,  by 
the  several  candidates. 

In  the  situation  of  legislator,  think  how 
urgent  is  the  demand  for  an  accompanying 
instrument  of  this  kind,  as  a  security  for  the 
goodness  of  his  ordinances — for  their  univer- 
sal subserviency  to  the  universal  end  which 
they  ought  to  have  in  view : — as  a  perpetual 
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standard  of  referenoei —  to  be  eonsulted — in 
the  first  place  by  himself,  in  tibe  next  place 
by  his  constituents  .•  by  himself,  while  occu- 
pied in  the  framing  of  these  same  ordinances ; 
by  his  constituents,  while  occupied  in  judging 
of  them.  Without  this  accompaniment,  a  law 
is  not  necessarily  anything  more  than  a  mere 
expression  of  wUl:  only  by  means  of  such  an 
accompaniment,  can  any  proof  be  given,  that 
to  any  such  faculty  as  the  understanding,  ex- 
ercise has  been  given  in  the  fiishioning  of  it. 
Without  this  aecompaniment,  fashioning  the 
ordinances  themselves  is  work  for  any  man : 
so  he  have  but  the  power — the  poHtieal  power 

—  no  driveUer  so  weak  in  mind  as  not  to  be 
capable  of  executing  it :  the  same  hand,  whidi 
in  one  moment  has  been  employed  in  em- 
broidering a  robe  for  the  Holy  Virgin,  may 
the  next  moment  be  employed  in  the  penning 
of  a  law,  consigning  to  death  and  torture  the 
miscreant  in  whose  eyes  the  exactness  of  its 
fitting  shall  be  matter  of  dispute.  Give  a 
man  but  the  power,  be  his  wiU  ever  so  flagi- 
tious, be  it  ever  so  foolish,  words  may  be  found 
for  the  expression  of  it :  and,  no  sooner  are 
they  found,  than  they  become  words  of  law: 
and  no  sooner  does  the  law  thus  made  be- 
come law,  than  knaves  by  thousands,  and 
fools  by  millions,  not  content  with  submitting 
to  it,  mil  down  and  worship  it. 

Such  throughout,  but  for  such  an  aeeom- 
paniment,  nuy  be  the  body  of  the  ordinances 
under  wlddi  a  nation  groans :  on  the  other 
hand,  suppose  the  body  of  the  laws  furnished 
with  sudi  an  accompaniment,  and  that  ae- 
companiment such  as  it  ought  to  be  and  might 
be,  he  by  whom  it  has  been  framed  must,  by 
the  very  supposition,  have  been  —  reference 
had  to  the  time  at  which  it  was  framed — to 
say  the  least,  among  the  ablest  of  the  able, 
as  well  as  among  the  wisest  of  the  wise. 

Suppose  it  then  not  only  fashioned  but  in 
use :  and  now,  with  a  mischievous  oc  foolish 
law  in  his  eye,  in  the  situation  of  member  of 
the  legislature,  suppose  a  man  •wishing  to 
bring  it  into  existence.  To  what  course  can 
he  betake  himself?  There  exists  the  rationale, 
bearing  against  him  and  his  desired  law  per- 
petual testimony.  Either  in  the  whole,  or 
in  the  particular  part  in  question,  he  must 
succeed  in  the  endeavour  to  remove  this  bar, 

—  or,  so  sure  as  the  wished-for  law  is  pro- 
posed, the  force  of  the  bar  will  be  brought 
to  bear  upon  it,  and  pulverise  it. 

A  law  —  any  law — how  can  it  be  a  good 
one,  any  further  than  as,  in  support  of  it, 
good  reasons  can  be  given  ?  A  man,  who, 
speaking  of  a  law,  should  take  upon  himself 
to  declare  it  to  be  a  good  one,  and  as  such 
supported  by  good  and  adequate  reasons,  — 
what  credit  can  any  such  assertion  of  his  be 
entitled  to,  if  he  has  not  those  same  reasons 
to  produce? 

Note  here,  that  not  with  anything  less  in 
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view  tluui  a  complete  body  of  the  laMrs,  cm 
the  sort  of  accompaniment  in  question  be  fit- 
shioned,  with  any  near  approach  to  full  and 
adequate  advantage.  Stationed  at  a  certain 
degree  of  proximity  to  that  univeraal  end  in 
view,  which  constitutes  the  ultimate  and  uni- 
versal reason  of  all  laws  for  which  any  good 
reason  can  be  found — stationed  at  tins  point 
of  altitude,  and  thence  occupying  the  corre- 
spondent portion  of  extent  in  the  field  of  law, 
reasons  assume  the  character  and  the  name 
oi principles.  Suppose  that,  no  such  principle 
being  as  yet  estaUished,  a  set  of  ordinances 
in  detail  are  brought  forward,  and  to  them  b 
added  an  accompaniment  of  reasons :  what 
will  be  the  consequence  ?  Set  down  as  they 
are  without  any  aU-compiehenatve  ^an — set 
down  consequently  withoot  any  stations  re- 
spectively fixed  for  them  in  any  such  plan — 
aeamcss^  eorrectneu^  eompUteneu^  contact' 
ness,  comtMtenejf  in  design,  and  uniformity  of 
expression — all  these  essential  qualities  would 
be  wanting  to  these  reasons.  In  this  state 
of  things,  fortunate  indeed  will  be  the  law 
to  whidi  they  are  attached,— if,  taken  all 
together,  they  are  not  frequently  productive 
of  erroneous  practical  results :  in  a  word,  if, 
in  consequence,  the  lavrs,  of  which  they  form 
the  accompaniment,  are  not,  to  an  amount 
more  or  less  considerable,  productive  of  evil 
consequences. 

I^  on  any  one  point  whatsoever,  any  ad« 
vantege,  how  slight  soever,  could  with  any 
colour  of  reason  be  ascribed  to  common  in 
comparison  with  statute  law,  it  would  be  on 
the  ground  of  the  sort  of  argumentative  mat- 
ter of  which  the  nutts  of  common  law  is  com- 
posed, and  which  has  no  place  in  statute  law. 
The  reinark  has  been  already  made.  As  in 
ft  dunghill  here  and  there  a  grain  of  corn,  so 
in  a  volume  of  common  law  here  and  there 
}a  gnun  of  ^uine  reason — reason  derived 
'from  the  pruciple  of  general  utility — from 
la  regard  to  the  uaiversal  interest  —  may  be 
ifottnd.  Buitf  into  the  proposed  body  of  law, 
the  grain  alone,  none  of  the  excrement  will 
ibe  admitted:  no  fictions:  no  technical  rea- 
aons :  sound  grain,  and  nothing  else :  a  sam- 
ple has,  as  above,  been  under  the  eye  of 
iSurope  these  last  fifteen  years. 

As  to  tbe  addition,  that  would  thus  be 
made  to  the  bulk  of  the  body  of  the  laws,  let 
it  not  be  an  object  of  alarm  to  any  one.  The 
more  extensive  ihe  view  taken  of  the  field  of 
legislation,  the  more  clear  and  correct  it  may 
be :  the  more  extensive,  clear,  and  correct, 
the  more  consistent,  compact,  and  thence  con-- 
rise  it  may  be :  for,  how  often  does  it  not 
happen,  that  by  some  one  general  observation 
the  need  of  a  multitude  of  observations  of 
detail  is  superseded?  True  it  is,  that,  be  the 
part  of  the  field  what  it  may,  limits,  to  the 
degree  of  conciseness,  capable  of  being  given, 
to  the  discourse  expressive  of  the  reasons 


belonging  to  the  eHbncei  for  iMA  the 
public  interest  presents  a  demand,  cmmoi  bat 
have  place :  but,  small  indeed  will  the  qaan- 
tity  be  founds  in  coa^Mrison  of  what  nngiit 
be  expected  by  any  workman,  who,  on  ^- 
ing  measure  of  it  in  his  mind,  should  kiok  lor 
a  pattern,  either  to  the  debates  of  a  Icgisb- 
tive  body,  or  to  the  argumentatioiis  delivered 
in  a  judicatory,  on  a  ground  of  cooudqb  hm. 


To  the  survey  itself  of  vHiich  the  1 
accompaniment  of  reasons  would  be  the  fruit, 
— *the  quality  in  question,  viz.  aU'-comprdim- 
siveness,  was,  as  fiir  as  fiKmlties  permitted, 
actually  given.  It  will  not  have  been  for 
want,  either  of  endeavour  bestowed*  or  of 
time  occupied,  should  anv  fiulure  in  respect 
of  the  accomplishment  of  this  object  be  dis- 
covered. 

In  and  for  that  part  of  the  field  of  kw 
which  is  occupied  by  constitutioaal  law,  the 
result  of  an  attempt,  made  about  the  year 
1809,  towards  laying  a  foundation  Coa  an  ap- 
propriate code,  has  just  been  laid  before  the 
English  public:  viz.  in  a  short  tract  intitnled 
Plm  of  Parliamentary  Etform :  pwijinhed  ia 
Iday  1817.  To  this,  in  and  for  natbacs  of 
detail — to  this,  as  for  as  it  goes,  oonsiderad 
at  any  rate  in  tiie  character  of  a  sample,  re> 
forence  might  be  already  made.  In  the  French 
language,  for  the  rivil  soApenai  taraaciica  «f 
law,  a  sample  of  a  work  or  this  sort,  thon^ 
in  a  state  not  complete  enough  in  respect  of 
extent  to  serve  for  anything  more  than  a 
sample,  has  already  been  before  tbe  puUie 
for  these  fifteen  years.  To  give  to  it  not 
only  additional  correctness  but  completamesSf 
towards  which  ulterior  advances  hnve  long 
ago  been  made,  would  be  among  the  objects 
of  the  labours  here  proposed  and  ofleied. 

LETTSaVL 

Opposing  Interests — Interests  adverte  to  tke 
Acceptance,  as  appHed  to  an  offer  of  tkU 
nature. 

Essentially  defective  would  be  thia  address, 
if,  after  explaining  the  nature  of  the  offer  it 
is  intended  to  convey,  it  were  to  ooiit  alto- 
gether to  present  to  view  the  wtereste,  whidi, 
supposing  it  ever  so  advantageous,  an  olfor  of 
this  nature  cannot  but  find  opposed  to  accep- 
tance. 

Stranger  as  I  am  to  everyUung  thsd  is  ia- 
dividual  in  your  country,  I  not  c»ly  am,  bat 
shall  be  deariy  seen  to  be,  under  the  happy 
impossibility  of  having  had  individuala  in  nv 
eye.  Situation — fix>m  that  source  alone  wiU 
be  drawn  the  observation  of  any  such  parti- 
culars,  as  on  this  occasion  it  seems  neeeasaiy 
I  should  remind  you  of.  In  anything,  ^cfc- 
fore,  that  follows,  no  individual  can  behoM 
any  cause  of  personal  ofienoe. 

**  To  satisfy  yourself  beforehand  what,  ob 
agiven  occasioa  will  be  the  course  a  man  will 
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ike,  look  to  the  stftte  of  interests."  Be  the 
lass  or  body  of  public  men  to  which  a  man 
elongs  what  it  may, — of  public  men — not 
9  speak  of  other  men — for  a  clue  to  the 
onduct,  which  ought  to  be  expected  at  his 
ands,  this  is  what,  in  one  of  my  lately  pub- 
shed  works*  has  been  ventured  to  be  pro- 
osed  in  the  character  of  a  universal  rule. 
True  it  is,  that,  in  the  case  of  this  or  that 
articular  individual, — this  or  that  particular 
ituation,  by  bringing  into  play  this  or  that 
articular  interest  which  happens  not  to  be 
zposed  to  observation,  may,  in  appearance 
t  least,  afford  an  exception  to  that  rule. 
)ut,  what  on  the  present  occasion  belongs  to 
he  question  is —  not  how  it  will  be  in  re- 
ard  to  a  few  individuals,  but  how  it  will  be 
n  regard  to  the  majority. 

Unfortunately  for  the  interest  of  the  ma- 
ority  of  the  people  of  all  classes  taken  to- 
:ether,  the  interest  of  the  great  majority  of 
he  body  composed  of  the  men  of  law — say 
n  one  word  the  interest  of  the  sum  oflmo — 
s,  throughout  the  whole  field  of  law,  with 
ery  inconsiderable  exceptions,  in  a  state  of 
lostility  —  irreconcilable  hostility  —  with 
hat  universal  interest.  From  the  law  in  its 
present  state,  mischief —  and  that  such  as  in 
ts  own  nature  is  not  incapable  of  being  ex- 
luded, — is  continually  flowing  into  the  com- 
Qunity  in  most  unhappy  abundance.  Of  this 
oischief  it  is  of  course  the  interest  of  the 
!ommunity  that  every  particle  should  be  ex- 
Juded :  but,  of  this  same  mischief,  with  ex- 
options  to  a  very  inconsiderable  amount,  not 
inly  is  it  the  interest  of  the  man  of  law  that 
tvery  particle  should  remain  unexduded,  but 
hat  it  should  at  all  times  receive  as  large  an 
ncrease  as  possible. 

We  have  a  doctrine  here — ^that  it  is  wrong 
o  say  anjrthing  that  can  tend  to  weaken  the 
»nfidence  of  the  people  in  public  men :  so 
hat  when  the  state  of  things  is  such,  that 
he  interest  of  public  men  is  in  a  state  of  op- 
Mwition  to  that  of  the  people,  it  is  wrong  to 
pive  intimation  of  the  existence  of  any  such 
itate  of  things.  With  us  this  aphorism  has 
)een  uttered  not  only  with  grave  fiu:es  but 
4>  grave  fiu:es :  grave  would  not  be  the  fiu^s, 
;o  which  in  any  assembly  in  your  union  any 
^uch  lesson  were  delivered. 

In  your  country,  or  in  any  other,  exists 
here  that  person,  to  whom  the  opposition 
)etween  the  universal  interest  and  the  par- 
dcular  interest  of  the  roan  of  law  can  be  a 
lecret? 

No  surely:  not  upon  reflection.  But,  in 
;his  as  in  80  many  other  instances,  of  that  of 
which  no  man  need  be  informed,  men  in 
general  may  every  now  and  then  need  to  be 
*eminded. 


•Plan  of  Parliamentary  Refoim.  London  1817. 
[ntroduction,  §  18. 


That, — under  a  body  of  law,  in  great  part 
fictitious  and  spurious,  and  as  to  thst  portion 
which  is  not  so,  in  no  part,  unless  by  acci- 
dent, either  known  or  Imowable  by  any  one 
whose  fiite  depends  on  it, — that,  under  such 
a  system,  uncertainty  as  to  the  treatment  he 
will  eventually  receive  at  the  hands  of  the 
ministers  of  the  law — tmc^rtaiafy,  and  on 
that  account  tnseciiriQf,  is  an  undemable  con- 
sequence, — has  in  the  course  of  these  letters 
already,  it  is  hoped,  been  pretty  well  put  out 
of  doubt :  — iMseewrityt  in  respect  of  almost 
every  one  of  the  possessions,  on  which  htmg 
and  well-being  depend. 

But  — "  To  the  glorious  uncertainty  of 
the  law,"  in  the  character  of  the  lawjfer^a 
toast^  to  whom  is  this  adage  unknown  ?  and, 
of  the  proposition  implied  in  it,  in  whose 
eyes  was  the  truth  ever  matter  of  doubt  ?  By 
what  man,  even  among  men  of  law,  was  it 
ever  desired?  Suppose  it  uttered  in  the  cha- 
racter of  a  jest :  by  being  uttered  in  good 
humour,  does  truui  change  its  nature  and 
become  fidsehood? 

1.  Advising  Counsellor —  2.  Pleading  Coun- 
sellor—  3.  Attorney  ^4.  Conveyancer,  — 
behold  in  these  the  several  characters,  in  one 
or  more  of  which  the  professional  lawyer 
acts.  In  every  one  of  them, — such  of  yoo 
my  friends,  as  are  not  lawyers, — examine 
and  consider,  whether  his  interest  be  not 
opposite — irreconcilably  opposite  to  yours. 
In  every  one  of  them — in  this,  as  in  every 
other  profit-entidng  occupation — is  it  not  a 
man's  interest  to  render  the  sum  of  his  pro- 
fits as  great  as  possible?  But -.-his  profit, 
whence  is  it  but  out  of  your  loss,  that  it 
comes?  Is  it  not  therefore  his  interest — not 
only  where  he  has  the  whole  of  the  profit, 
that  that  profit,  and  thence  your  loss,  should 
be  as  great  as  possible,  —  but  also,  where  he 
has  but  a  limited  part  of  it —  say  for  example 
a  tenth — that  that  part,  and  thence  the 
whole^  out  of  which  it  is  to  be  extracted,  and 
in  proportion  to  which  it  increases,  should  be 
as  great  as  possible  ?  thence,  rather  than  that, 
for  example,  he  should  not  gain  his  ten^  you 
should  lose  your  hundred  dollars  ? 

As  in  other  instances,  so  in  this,  is  it  not 
the  interest  of  the  existing  dealers  in  any 
article,  not  only  to  have  if  possible  the  mo- 
nopoly against  all  other  rivd  dealers  in  that 
same  article,  but  also  against  all  persons,  who 
but  for  the  monopoly  might,  instead  of  cub- 
tomers  for  it,  become  mahere  of  it,  each  for 
his  own  use  ?  Is  it  not,  then,  the  interest  of 
the  man  of  law,  that,  for  bis  benefit,  it  should, 
by  as  many  men  as  possible,  be  found  impos- 
sible for  them,  on  the  several  occasions  above 
indicated,  to  conduct  their  own  affiiirs?  Is  it 
not,  then,  his  interest  to  render  it,  and  keep 
it,  impossible  for  them — each  for  himself,  and 
of  himself — to  know  what,  on  each  occasion, 
will  be  the  treatment  he  will  eventually  ex- 


Digitized  by 


Google 


496 


PAPERS  Oir  CODIFICATION. 


[No.  vm 


perienoe  at  the  bands  of  the  judge?  and»  in 
oonsequenoe  of  this  impossibiiity,  is  it  not  his 
interest  to  render  it  and  keep  it  necessary  for 
them,  if  time  admits,  to  repair  to  a  lawyer  for 
^▼ioe  ?  and,  if  the  time  does  not  admit,  or 
they  have  omitted  to  apply  for  such  advice, 
to  render  them  still  severer  sufferers,  viz.  by 
this  or  that  suit  at  law,  to  which  the  errors 
they  have  fidlen  into,  for  want  of  such  advice, 
have  given  birth? 

Of  this  monopoly,  behold,  then,  in  few 
words,  the  two  objects:  1.  Means  of  bewg 
and  voeU'heingy  as  far  as  dependent  upon  law; 
2.  Means  of  safety  against  the  perils  of  the 
law. 

In  the  case  thus  described,  is  not  eoery  sort 
of  man,  who  has  anything  to  sell,  whether  it 
be  goods  or  labour?  labour  on  whatsoever 
subject  employed  ?  In  the  occupation  of  law- 
yer can  any  dreumstance  be  found,  by  which 
iiis  mind  is  exempted  from  being  acted  upon 
by  those  same  springs  of  action,  by  which,  in 
the  instance  of  every  other  occupation,  action 
is  determined?  If  not,  then  is  it  not  true, 
that  the  more  eminent  the  degree,  in  which 
■say  scheme  of  legislation  promises  to  be  con- 
ducive to  the  acknowledged  ends  of  all  legis- 
lation, the  stronger  is  the  interest  by  wluch 
be  is  excited  to  use  his  utmost  endeavours  to 
oppose  it  ? 

True  it  is,  that,  like  every  other  sort  of 
man,  the  lawver  has  his  share  in  the  univer- 
sal interest :  m  that  interest,  bv  which  a  man 
stands  engaged  to  wish,  that  in  his  own  in- 
stance the  raSLd  of  aedon  may  be  as  effectually 
•conducive  to  its  acknowledged  purposes,  and 
thence  as  completely,  as  well  as  correctly, 
known  as  possible. 

But,  on  the  other  hand,  what  you  will  not 
fiul  to  observe  is — how  much  greater,  gene- 
rally speaking,  to  each  individual  lawyer,  the 
value  is  of  his  share  in  that  particular  inte- 
rest, in  which,  in  his  quality  of  a  lawyer,  he 
has  a  share,  than  his  share  in  that  universal 
interest,  in  which,  in  his  quality  of  human 
being,  he  has  a  share.  From  that  ignorance 
of  the  law,  from  which,  in  respect  of  the  ma- 
nagement of  their  own  affidrs,  non-lawyers 
have  so  much  to  suffer,  he,  in  respect  of  his 
ovfiafibirs,  is,  by  the  supposition,  compara- 
tively speaJdng,  and  in  his  own  opinion  at 
least,  exempt:  and,  as  for  any  ignorance,  un- 
der which,  in  respect  of  the  management  of 
the  affatn  of  his  eUents,  it  may  happen  to  him, 
by  the  inscrutability  and  uncegnosdlnlity  of 
the  laws,  to  be  condemned  to  labour,  — gene- 
rally speaking,  the  client  alone,  not  the  law- 
yer, mil  be  the  sufferer  by  it.  As  to  the 
lawyer,  so  for  from  being  a  sufferer,  in  so  for 
as  the  effect  of  the  error  produced  by  the 
ignorance  is  to  produce  more  business,  he  will 
be  a  gainer  by  it.  True  it  is,  that,  in  so  far 
as  it  may  happen  to  the  client  to  perceive  that 
inhere  hfts  been  error,  and  that  it  is  at  the  door 


of  the  lawyer  that  the  error  lies,  the  lawyer 
may,  in  the  article  of  reputation,  be  a  loser. 
But  thus  to  see  into  the  secrets  of  the  hv 
is  not  the  lot  of  every  man :  in  particular  ol 
every  man  who  is  not  a  lawyer. 

Of  the  whole  field  of  law,  whs*  is  thtt 
part,  by  the  improvement  of  wfaick  the  bbb 
|of  lawhas,  upon  the  balance,  most  to  gain  «r 
fleasttolose?  Answer  ^The  penmi  hnacJL 
|Vniy  the  penai  branch  ?  Anssfei\ — Becaafe 
it  is  thai  branch,  in  which,  in  a  more  parti- 
cular degree,  depends  the  protection  cadca- 
voured  to  be  afforded,  against  sacli  injario 
aS  in  their  nature  are  most  afflictive,  ud  to 
which,  in  every  situation,  man  is  more  or  kai 
exposed.  Take,  for  example,  dm-edatiem  u 
its  coarsest  forms :  such  as  then,  high  v^- 
robbery,  house -bresking, — murder,  on  the 
occasion  of  either.  On  the  one  hand,  the 
offences  here  in  question  having  their  soorce 
in  indigence, — on  the  other  hand,  individmb 
of  all  classes — the  indigent  not  excepted-. 
being  exposed  to  suffer  by  them, — hoMot  the 
sufferer  is  very  likely,  and  the  injurer  ahnost 
sure,  to  have  but  small  means,  if  any,  fior 
purdiasing  professional  assistance.  Whik, 
from  delinquency  in  those  shapes,  as  a  una, 
he  has  as  much  as  any  man  to  suffisr, — as  a 
lawyer,  the  man  of  law  has  less  to  gain  frosi 
it  in  those  shapes  than  in  any  other.  A  ooa- 
sequence  is — that,  supposing  it  possiUe  to 
keep  completely  separate  from  the  rest  of  die 
law  these  particular  parts,  or  even  ihe  whole, 
of  the  penal  brandi, — what  ndglit  very  we9 
happen  is — that,  as  it  would  be  his  ohvioai 
interest,  so  would  it  be  his  resl  ssmA,  to  see 
the  rule  of  action  improved  to  the  utBosL 
But  scarcely  is  any  such  perfect  sefiaratiaB 
possible.  Not  only  between  all  of  flie  se^ 
veral  parts  of  the  penal  brandi,  Imt  betweea 
the  penal  branch  and  the  dvU  brandi,  bod 
taken  in  the  aggregate,  the  connezian  is  mois 
intimate :  too  intimate  to  admits  in  the  aghs 
of  eyes  naturally  so  jealous,  any  adeqiiiBte  as- 
surance that  improvement  begun  in  oaie  pbee 
could  be  there  brought  to  sudi  a  stand,  as  tc 
be  prevented  from  ever  extending  itself  set 
further. 

True  it  is,  that  particular  cases  may  be  sb^ 
posed,  in  which,  in  his  situation,  no  peresp- 
tory  bar  would  be  found  opposing  itsc^  to  kss 
concurrence,  or  at  any  rate  to  his  neatrahtj, 
in  relation  to  the  supposed  benefit.  Btitthu, 
in  any  considerable  proportion  of  the  iriide 
number  of  instances,  any  such  agreeable  mf- 
portions  should  be  found  verified,  yon  in£ 
judge,  my  friends,  whether  it  be  not  rather 
too  much  to  hope. 

Among  such  of  your  men  of  law  as  sr 
either  members  of  your  legislature,  or  poaaiT 
an  influence  more  or  less  consideralile  in  eke- 
tions,  take  any  individual  for  ezansple :  caS 
him,  as  in  one  of  our  plays  he  has  been  caQe^ 
Afi*.  Eithertide, 
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An  offer,  of  the  nature  of  that  in  question, 
being  made  to  your  State,  Mr.  Eithertide, 
supposing  him  to  take  a  part  in  rehition  to  it, 
will  he  support  it  or  oppose  it  ?  Such  heing 
the  question,  the  answer  will,  on  each  occa- 
sion, depend  upon  the  proportion  which,  in 
ZIfr.  Either8ide*8  eyes,  has  place  between  the 
^«lue  of  his  share  in  the  universal  interest, 
and  the  value  of  such  part  of  his  share  in  the 
particular  interest  of  the  profession,  as  is  at 
»take  upon  the  acceptance  or  rejection  of  the 
offer. 

Suppose,  that,  in  relation  to  the  universal 
interest,  acceptance,  if  given,  does,  in  his 
eyes,  afford  a  promise  of  a  nett  benefit,  — 
the  following  may  be  stated  as  the  cases  in 
which,  the  sinister  professional  interest  not- 
withstanding, it  may  happen  to  him  to  be 
desirous  of  being  contribiitory  to  the  giving 
of  such  acceptance. 

1.  If,  on  the  one  hand,  in  his  eyes,  the  pub- 
lic benefit  be  so  great,  and,  on  the  otiier  hand, 
the  private  and  personal  loss  so  small,  that 
the  value  of  his  share  in  the  public  benefit 
promises  to  be  greater  than  that  of  his  share 
n  the  profit  from  the  public  misdiief. 

2.  If,  in  his  eyes,  such  is  his  own  individual 
position,  that,  by  the  benefit  expected  to  the 
public  from  sudi  acceptance,  no  reduction 
nrill  at  any  time  be  produced  in  the  amount  of 
lis  individual  share  in  the  professional  profit 
'esulting  firom  the  public  mischief,  in  the  di- 
ninution  of  which  the  expected  benefit  would 
insist. 

3.  If,  though  some  reduction  may  have 
>]ace,  yet  —  so  small  is  its  greatest  amount, 
ro  distant  the  probably  nearest  time  of  its 
^ing  place,  and  so  great  the  uncertainty 
whether  it  will  take  phice  at  all, — at  the  same 
;ime  so  great  the  reputation  to  be  gained  by 
riving  support  to  the  measure,  so  great  the 
Hsrepute  to  be  incurred  by  making  opposition 
;o  it, — ^that  the  giving  support  to  it  will,  upon 
.he  whole,  be  the  most  advantageous  course 
le  can  pursue. 

It  is  more  pre-eminently  in  the  general  cha- 
tust^r  o{ ti  precedent — whatsoever  it  maybe 
n  its  own  particular  diaracter — that,  in  pro- 
>ortion  as  it  is  good,  everything  that  is  good 
8,  —  to  every  sort  of  man  whose  particular 
nterest  is  hostile  to  the  universal  interest, 
tfid  in  particular  to  the  man  of  law, — an  ob- 
ect  of  terror.  Principiis  obsta  —  set  vp  the 
HMT  at  the  threshold — is  of  course  the  motto 
>f  such  men. 

Sharp  enough,  of  course,  with  ««,  are  the 
>yes  of  the  man  of  law,  in  their  look-out 
ifter  everything  that  threatens  them  with  re- 
brm  or  improvement :  anxious  enough  their 
indeavours  to  keep  it  out.  With  you,  one 
ircumstanoe  there  is,  the  tendency  of  which 
B  to  give  additional  strength  to  those  same 
iropensities.  Among  you,  with  the  excep- 
ion  of  what  you  have  denved  from  us,  every- 
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thing  that  regards  government  is  on  so  good 
a  footing, — and  consequently,  upon  the  whole, 
that  proportion  of  abuse  which  remains  still 
unextirpated  is,  comparatively  speaking,  so 
small,  —  that  nothing  can  be  more  natural 
than  that  this  **  rest,  residue t  and  remainder^** 
as  they  say  in  the  law  branch  of  the  flash- 
language,  should  be  cherished  and  defended* 
with  a  degree  of  pertinacity  proportioned  to 
its  scantiness. 

Yes :  the  more  chsebf  the  field  of  law  is 
looked  into,  the  more  clearly  perceptible  will 
be  the  opposition  of  interests,  which  on  this 
ground  has  place,  between  such  of  you  as  are 
lawyers,  and  ^to  employ  a  useful  phrase  I 
have  observed  m  books  of  American  growth) 
the  balance :  the  balance  composed  of  noit- 
lawyers,  or — as  lawyers  say,  or  at  least  used 
to  say — lay-gents. 

Look  back  to  the  three  qualities,  held  up  \ 
to  view  as  essential  endowments  of  a  con^lete  / 
and  adequate  body  of  law,  viz,  1.  Notoriety t- 
or  rather  intrinsic  aptitude  for  notification :  [ 
2.  Completeness,  including  complete  extirpa-  ' 
tion  of  common  law  ;  and  3.  Justifiedness  ;  t.  e.   ' 
the  quality  conferred  by  an  adequate  accom- 
paniment of  reasons.    Not  one  is  there  of 
these  instances,  in  which  you  will  not  find— 
that,  the  greater  the  degree  in  which  this  en- 
dowment is  possessed  by  any  proposed  body 
of  laws,  the  greater  ^iU  be  the  injury  done 
to  the  parti(»iilar  interest  of  the  correspond- 
ent body  of  professional  men,  in  so  £u  as  their 
prosperity  is  dependent  upon  their  practice. 

1.  Aptitude  for  notification That  which 

the  lawyer  lives  by  the  sale  of  is — law-know- 
ledge or  the  semblance  of  it :  of  this  necessary 
article,  the  larger  the  stock  which  each  man  is 
enabled  to  receive  fi-om  the  only  pure  and  ge- 
nuine source — viz.  the  law  itself, — the  lest 
the  need  he  has  of  resorting  for  it  to  any  such 
impure  and  inadequate  source. 

2.  Completeness The  further  the  rule  of 

action  is  from  having  been  rendered  complete, 
the  further  it  is  fi'om  being  capable  of  being 
made  known  —  each  part  of  it,  to  every  man 
who  has  need  to  be  acquainted  with  it:  and, 
the  greater  the  degree,  in  which  the  exten- 
sion given  to  real  law  is  accompanied  by  a 
correspondent  extirpation  of  common  law,  the 
greater  the  degree  in  which  true  are  substi- 
tuted to  fiilse  and  deceptions  lights. 

3.  Justifiedness In  the  body  of  the  laws 

scarcely  can  that  disorder  be  found,  against 
which,  with  a  degree  of  efficiency  more  or  lesa 
powerful  and  immediate,  a  well  compacted  ac- 
companiment of  reasons  will  not,  as  you  have 
seen,  operate  as  a  remedy :  scarcely,  at  the 
same  time,  a  disorder,  from  and  with  which, 
in  proportion  to  its  acerbity,  the  profit  of  the 
man  of  law  does  not  receive  its  increase. 
Moreover,  with  the  spurious  sort  of  law,  from 
the  interpretation  of  which  lawyer's  profit  is, 
so  large  a  portion  of  it,  derived,  is  mixt  up 
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all  along  a  quantity  of  argumentative  matter, 
uttered  under  the  name  of  reawn*.  True  it 
is,  that  of  this  matter,  some  portion  is  com- 
posed of  gamine  reasons: — reasons  derived 
from  the  principle  of  utility :  — from  the  con- 
sideration of  the  effect  of  the  species  of  ac- 
tion in  question,  upon  human  feding* — upon 
the  tmiversal  interest,  TeehnicaU  however, 
to  use  the  name  by  which  among  themselves 
they  speak  of  them  —  technical  are  the  sort  of 
reasons^  of  which  the  great  mass  of  this  same 
argumentative  matter  is  composed.  But 
wherever,  conjoined  to  the  word  reaeon,  you 
see  the  word  technical,  for  explanation  of  the 
word,  add,  or  substitute — for  so  you  may  do 
with  little  danger  of  error — the  words  <dh- 
$urd  and  dishonest :  abamrd  in  its  natwre,  dis- 
honest in  its  cause,  vix.  in  respect  of  the  end 
or  object  with  a  view  to  which  it  was  framed. 
At  the  head  of  the  list  of  these  same  reasons, 
may  be  placed  law  fictions:  a  sort  of  article, 
which  may  be  defined — Hes,  devised  bp  judges 
to  serve  as  instruments  of,  and  cloaks  to,  injus- 
tice :  —  injustice  in  various  forms,  and  in  that 
of  usurpation  of  power  in  particular. 

Now,  suppose  a  complete  body  of  ordi^ 
nances,  and  for  its  support  a  correspondent 
rationale,  composed  of  reasons,  introduced  by 
principles:  a  body  of  reasons — complete, 
consistent,  and  compact,  into  whidi  no  reason 
drawn  from  any  other  than  the  only  pure 
source  —  the  fountain  of  general  utility — 
were  admitted.  In  comparison  of  these  ge- 
nuine reasons,  how  would  they  appear — those 
spurious  ones — to  which  lawyers  have  given 
currency  one  among  another,  for  the  purpose 
of  passing  them  off  for  genuine  upon  their  cus- 
tomers? What  would  then  be  the  emotions 
they  would  excite  ?  Awe  and  admiration  as 
at  present  ? — No :  but  scorn  and  abhorrence. 

Not  that  from  all  that  has  been  said,  any 
such  conclusion  follows,  as  that,  in  a  prepon- 
derant and  prevalent  degree,  thus  adverse  to 
the  universal  interest  is  the  interest  of  every 
individual  lawyer  among  you,  without  excep- 
tion. All  that  follows  is — that  so  it  is,  in 
so  £u*  as  his  dependence  in  pecuniary  matters 
is  on  his  profession, — and  barring  all  particu- 
lar circumstanees,  which  may  happen  to  in- 
tervene, and  give  an  opposite  direction  to  the 
force  of  interest.  Say  that  a  lawyer  has  no 
interest  in  the  uncertainty  of  the  law, — as 
well  might  you  say,  that  a  gunpowder-maker 
has  no  interest  in  war,  or  a  glazier  in  the 
breaking  of  windows. 

Of  the  particular  drcumstanoes  here  alluded 
to»  one  there  is,  which,  in  its  application,  is 
confined  to  that  sort  of  lawyer  who  is  in  pos- 
session or  expectation  of  a  seat  in  one  of  your 
legislatures.  If,  in  his  view  of  the  matter, 
the  offer  promises  to  find  favour  in  the  eyes 
of  his  constituents,  and  that  to  such  a  degree, 
as  that,  in  the  event  of  his  voting  for  the  re- 
jection or  neglect  of  it,  he  will  not,  at  a  fri- 


ture  election,  bennmberad  maoag  ike  objects 
of  their  dicaoe:  — at  the  same  time  ikax  m 
his  eyes  the  value  of  his  official  sifcaatun  n 
greater  than  that  of  the  quantity  of  casofa}- 
ment,  which,  by  aooeptaaoe  (pven  to  the  aier, 
would  at  the  long  ran  be  cutoff  frooi  the  pro* 
fit  of  his  practice. 

On  this  oocasioB  I  will  venture  to  pot  it  t» 
you,  —  whether,  of  the  strength  of  the  dam 
which  any  representative  of  yours  am  have 
upon  you  for  your  oonfidenee,  — the 
tude  of  the  interests  which  yon  have  at 
on  tiie  use  made  of  the  oflfer  hang  coeaidcf  ed, 
— there  can  be  a  clearer  or  more  iutraetive 
test,  than  the  sort  of  eountenance  which  he 
shows  to  it. 

Such,  then,  in  relation  to  the  grand  point 
in  question,  is  the  state  of  interests.  And— 
not  to  speak  of  individuals  individually  takes 
— taking  men  in  bodies,  what  is  their  coadaet 
ever  determined  by,  if  it  be  not  by  interest? 
—  the  balance,  on  the  aceoent  taken  by  each 
man  of  his  own  interests? 

Your  representatives  at  larige-*  whence 
happens  it  that,  in  that  all-conumuMiiiig  sttsa- 
tion,  their  conduct  has,  in  relation  to  every 
thing  but  the  state  of  the  lew,  been  so  uai- 
fonalj  conformable  to  the  inter  eat  of  thcv 
constituents?  Whence,  but  beonoae  by  year 
matchless  constitution  it  has  been  nsade  their 
interest  to  keep  this  conformity  inviolate. 

So  &r  as  concerns  the  state  of  the  tayoretrf 
part  of  the  law,  this  oonfomdty  has  not,  at 
any  rate  in  anything  like  an  equal  degree, 
had  place.  Why  ?  Because,  though  in  mos£ 
other  instances,  in  the  event  of  hia  sacrificing 
your  universal  interest  to  his  own  peitienlar 
interests,  it  would  be  in  your  power  to  pennh 
a  representative  by  withdrawing^  froos  ham 
that  confidence,  in  the  continoanee  of  which 
his  continuance  in  such  his  situation  depend; 
yet,  for  not  having  either  brought,  or  oscd  hb 
endeavours  to  bring,  the  general  naaas  of  the 
law  into  a  better  state  than  it  is  in  at  preacst 
it  would  not  be  in  your  power  thus  to  pannh 
him:  at  least  consbtently  with  any  regard  lor 
justice.  Why  ?  Because,  among  men  in  ge> 
neral,  the  importance  of  the  aoct  of  work  » 
question  seems  not  as  yet  to  have  been  sefc 
ciently  understood :  .^becaose  whet  is  evctr- 
body's  business  is  nobody's  bnsiiieas: — mi 
because,  until  some  prospect  hod  been  openei, 
of  a  measure,  from  which,  with  n  neiiiawMi 
expectation  of  success,  a  work  of  this  sort 
might  receive  its  commencement, — noeee 
individual,  in  whom  the  blame  of 
could,  with  any  sufficient  reason,  be 
attach,  was  presented  to  view  by  the 
of  the  case. 

But,  though  there  exists  not  any  one, 
anteeedentbfto  the  making  of  the  efferin  qea^ 
tion,  it  would  have  been  oompetcnt  for  yea 
thus  to  punish, — on  the  one  liand»  now  ^m 
such  an  offer  has  been  made,  whetiwr  in  chs 
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ovent  of  his  Neeiviiig  it  with  oppontioii,  or 
even  with  indiffeienoe,  there  be  any  one  from 
whom  you  need  scmple  to  withdraw  your  oon- 
Qdenee,  ia  a  qneation  which  lies  before  jfou. 

In  the  exposore  thus  oiade  of  this  smister 
interest^  and  of  the  state  of  temptation,  un* 
der  which  those  who  are  partakers  in  it  are, 


on  all  occasions,  kept  by  it,  — may  be  teeni 
the  eukgium— the  unooatradietable  euio- 
^ura — of  all  those,  if  any  such  there  be,  m 
the  texture  of  whose  minds  there  shall  be 
found  a  force  of  principle,  strong  enough  to 
oppose  to  it  an  effectual  resistance. 

To  no  man  can  it  be  matter  of  just  re- 
proach thai  his  aituatioQ  is  such  as  exposes 
iiim  to  temptation.  Be  the  temptation  what 
it  nmy,  the  act  or  line  of  eonduct  to  whidi 
&  man  is  invited  by  it  being  by  the  supposi* 
kion  mischievous,  the  stronger  the  temptation 
the  greater  his  merit  if  he  resists  it.  In  the 
observations  which  you  have  just  seen,  every 
lawyer  by  whom  any  sincere  assistance  shall 
bave  been  afforded  to  this  offer,  may  in  this 
letter  behold  a  iutimomial^  of  the  merit  ma* 
aifested  by  him  in  the  rendering  so  high  a 
iervice :  and,  whatsoever  may  be  said  against 
the  judgment  thus  exercised  by  him,  the 
orobity  manifested — manifested  by  the  self- 
lacrifice — will  at  any  rate  stand  unquestion- 
ible. 

If  it  be  true,  that,  at  the  height  to  which 
the  state  of  government  in  your  country  has 
ilready  risen  in  the  scale  of  excellence,  no 
rrduuxry  ben^,  of  the  number  of  those  for 
he  receipt  of  which  it  has  room  still  left,  can 
)e  equal  to  the  estraordinary  benefit,  which, 
supposing  the  rule  of  action  put  upon  the  pro- 
>osed  footing,  would  have  pbee, — so,  in  the 
iituati<m  of  representative,  neitlier  could  any 
yrdinary  service  be  capable  of  coming  into 
»mpetition  with  the  corresponding  extraoT' 
Unary  eerviee. 

The  com|4etion  of  the  work,  would  it  be 
it  best  remote  ? — in  any  sensible  degree  the 
yroducdon  of  the  looked-for  good  effect  still 
nore  so  ? — even  the  very  commencement  of 
t,  all  chances  considered,  precarious?  Well, 
f  so  they  be — the  greater  the  degree  in 
Arhich  all  these  things  are,  the  less  is  the  de- 
jiment  which  each  such  professional  man  has 
o  apprehend,  on  the  score  of  his  professional 
tad  personal  interest^  while  the  glory,  of  con- 
ributing  in  this  way  to  the  advancement  of 
lie  umversal  interest,  is,  from  the  first  mo- 
nent,  at  his  command. 

Such  are  the  imterette^  to  the  hostility  of 
ivhieh  a  measure  of  the  sort  in  question  is 
loomed  to  find  itself  exposed.  I  wish  it  were 
equally  in  my  power  to  put  yoa  as  effectually 
ipon  your  guard,  i^iainst  the  weafone  to 
yfaich,  <m  an  occssion  such  as  that  m  ques- 
ion,  the  war  of  words  is  wont  to  have  re* 
M>urse.  Those  which  I  have  in  view  rank 
indcr  the  general  name  of/aflocies. 


4j»9 

By  the  word  irreUioanqf^  may  by  fiur  the 
greater  number  of  them  be  desiginted :  be 
Uie  measure  on  the  carpet  what  it  may,  they 
are  irrekwmt  to  it :  they  bear  no  particular 
relation  to  it:  and  of  these  irrelevancies, 
perMonaUtiea,  of  which  there  are  also  various 
kinds,  form  no  inconsiderable  part. 

Impracticable  and  mischievous  —  mischie- 
vous and  impracticable :  this  is  the  conclusion 
on  which,  oe  the  measure  what  it  may,  op- 
position is  apt  to  begin  or  end.  In  the  course 
of  my  own  observation,  to  what  multitudes 
of  measures  have  I  not  seen  them  applied! — 
measures,  of  which  the  utility  has  afterwards 
been  certified  by  unquestioned  experience. 

On  the  present  occasion,  the  essential  thing 
is — to  engage  your  attention  to  the  nature 
of  ihe  particular  object,  to  which,  if  at  all, 
these  epithets  will  have  to  apply.  It  is  no- 
thing more  than  this: — in  relation  to  the 
proffered  body  of  proposed  law,  on  the  part 
of  the  house  of  representatives,  a  resolution, 
engaging  them  to  receive  it,  and  take  it  into 
consideration.  This  done,  and  the  work 
received  —  and,  on  any  one  day,  taken  into 
consideration  accordingly, — the  very  next 
day,  if  not  approved  o^  the  whole  together 
may  for  ever  be  put  aside. 

This  done,  all  is  done  for  which  I  stipu- 
late. To  say  what  mischief  can  ensue  from 
this,  seems  not  to  be  a  very  easy  task.  In 
the  event  in  question,  the  natural  course  for 
the  Assembly  to  take  would,  I  suppose,  be 
— to  order  the  work  to  be  printed  for  the 
use  of  the  members.  But  in  this  case  there 
would  be  expense :  —  an  expense,  to  which, 
if,  in  the  eyes  of  those  to  whom  it  belongs  to 
judge,  the  work  affords  not  an  adequate  pro- 
mise of  being  useful  to  their  constituents  — 
those  same  constituents  should  not,  by  any 
act  of  their  representatives,  be  subjected. 

To  no  such  expense,  however,  do  I  call 
upon  the  representatives  of  any  State  to 
sulgect  their  constituents.  On  the  contrary, 
without  any  expense  to  them,  other  than  that 
of  conveyance  (this  being  without  the  reach 
of  any  calculation  of  mine)  I  hereby  offer  to 
present,  to  the  representative^  boay  of  any 
State,  a  number  of  printed  copies  exceeding 
that  of  its  members :  the  copies  to  be  deli- 
vered here  in  London,  to  any  person  com- 
missioned by  the  competent  authority  in  the 
State  to  receive  them ;  reserving  to  myself 
only  the  right  of  reducing  the  number  pre- 
sented to  each,  should  this  offer  find  accept- 
ance at  the  hands  of  more  than  one. 

In  return,  no  such  State  will,  I  hope,  grudge 
me  the  present  of  a  printed  almanac,  —  or 
by  whatsoever  nsme  the  work  be  designated, 
— by  which,  if  any  such  thing  be  in  existence, 
the  official  establishment  of  the  State,  with 
the  expense  belonging  to  each  of  the  several 
situations  contained  in  it,  is  brought  to  view. 
My  wish  is,  in  the  most  detailed  and  demon* 
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strative  manner,  to  contrast  the  principles 
and  practice,  in  so  exemplary  a  degree  esta- 
blished in  your  happy  commonwetdth,  with 

the  system  of  regulated ,  which  is  here 

called  government : — with  the  waste  and  cor- 
ruption that  characterizes  the  system  of  that 
government ;  and  which,  every  time  I  think 
of  it,  fills  my  mind  with  a  mixture  of  shame, 
and  melancholy,  and  indignation. 

LETTER  VII. 

Teatimonies,  as  to  the  Species  of  Work  here 
offer edj  and  its  Utility. 

At  the  outset  I  submitted  to  you,  my 
^ends,  some  testimonies  in  favour  of  the 
present  proposal  and  its  author.  The  time 
is  now  ripe  for  adding  to  them  a  testimony 
or  two  in  fevour  of  the  work.  I  mean  the 
species  of  work :  testimonies,  by  the  light  of 
which,  —  even  supposing  the  execution  ever 
so  much  inferior  to  what  I  cannot  but  flatter 
myself  you  will  expect  to  find  it,  —  you  will 
see,  in  the  very  nature  of  the  work,  how 
much  you  have  to  hope  from  it. 

Of  these  testimonies,  the  body  of  statute 
laws,  established  in  France  by  Napoleon,  is 
■the  main  source.  They  consist,  in  the  first 
place,  in  the  recognition  made  of  the  utility 
of  the  species  of  work  by  the  restored  autho- 
rities :  and  this,  notwithstanding  the  inferio- 
rity of  the  individual  work,  in  comparison 
with  that,  of  which,  in  case  of  acceptance 
given  to  this  my  ofier,  you  cannot  but  stand 
assured:  inferiority,  and  that,  as  you  will 
see,  rendered  palpable  by  reference  made  to 
those  objects,  which,  in  the  composition  of 
a  work  of  this  species,  I  hope  I  may  now  say 
ought  indisputably  to  be  in  view;  viz.  the 
three  qualities,  of  which,  in  the  third,  fourth, 
and  fifth  of  these  letters,  so  particular  an 
explanation  has  been  given. 

To  come  to  particulars.  In  France,  there 
you  may  see  they  not  only  had,  but  still  have, 
the  Corps  de  droit  Napoleon :  the  body  of 
law,  designed  probably  to  cover,  when  com- 
pleted, whatsoever  portion  of  the  field  of  ac- 
tion was  intended  to  be  covered  by  law ;  and 
actually  comprehending  codes  more  than  one, 
tod  of  the  three  main  branches  actually 
covering  two ;  viz.  one,  called  the  Ci»i7  or 
Code  Napoleon,  —  another,  called  the  Penal, 
together  with  the  corresponding  Codes  of 
Procedure ;  not  to  speak  of  the  Code  de  Com- 
merce, and  others  branching  from  those  two, 
or  coming  within  the  field  of  a  Constitutional 
Code.  Now  then  —  be  it  as  it  may,  in  re- 
gard to  the  individual  works — sudi  in  this 
instance  was  the  sort  of  work  —  so  great  the 
benefit  acknowledged  to  be  derived  from  it 
—  so  great  the  mischief  that  would  have  been 
produced  by  the  restoration  of  the  chaos  to 
which  they  succeeded,  —  so  it  is,  that  the 
Restored  authorities,  on  their  restoration, . 


notwithstanding  the  intensity  of  their 
to  obliterate,  as  fiir  as  possible,  every  tnee 
of  the  intervening  changes, — felt  the  nees- 
sity  of  abstaining,  and  abstained  ■ccoidia^, 
from  the  destruction  of  this  the  most  in- 
portant  of  them  all :  —  this  vaet  remabnaf 
monument  of  now  extinguished  power  ui 
energy. 

With  whatsoerer  horror  the  gorenmgm, 
of  Napoleon,  considered  in  a  constitiitionl 
point  of  view,  may,  bv  so  large  m  proportiae 
of  the  thinking  part  of  the  popnlatioii  of  thsc 
state,  be  regarded ; — by  some,  in  reaped  of 
the  damage  to  the  interests  of  the  mlnigfrw 

—  by  others,  in  respect  of  the  injury  to  tie 
interests  of  the  subject- many,  —  scarcely 
should  I  expect  to  find  a  Frendunm,  of  any 
party,  to  whom  the  reality  of  the  service 
done  by  this  work,  to  all  interests,  iwuld  be 
spoken  of  as  matter  of  doubt. 

The  service  thus  acknowledged  to  have 
been  rendered,  in  what  then  can  it  be  fioiad 
to  consist?  in  which  of  the  three  eapstal  901- 
Uties  herein  above  brought  to  view? 

1 .  Not  in  intrinsic  aptitude  fior  moierietf,  is 
explained  in  my  letter  on  that  sahiect :  sot 
in  intrinsic  aptitude  for  notoriety,  except,  'm 
so  fiur  as  is  necessarily  included  in  the  substi- 
tution of  real  to  imaginary  law ;  an  advaatige 
which  belongs  to  the  next  head. 

2.  Not  even  in  eompUtenese:  in  advaace 
made,  as  above,  towards  completeneas,  yes : 
but  nothing  more.  No  sudi  idea  brought  to 
view,  as  Uuit  it  would  be  possible,  by  aay 
survey  taken  of  the  field  of  thought  amdactim^ 
to  trace  out  the  portion  which  it  might  be 
proper  for  government  so  to  take  poesenoa 
of,  as  to  convert  it  into  the  field  ofiaw. 

3.  Not  in  any  degree  in  juUifiedMem,  m 
above  explained. 

That,  in  respect  of  intellectual  aptUmde  and 
active  talent,  it  was  not  in  the  power  of  ^ 
draughtsman  employed  by  Napoleon  to  give 
those  qualities  to  their  respectiTe  wotIb, 
might  be  too  much  for  a  rival  to  take  npos 
himself  to  pronounce :  those  to  whom  it  he- 
longs  to  judge,  may  judge.  But,  that  the  ac- 
cessary political  power,  and  conaeqneiitly  the 
will,  so  to  do,  was  wanting  to  theaa,  mej 
without  hesitation  be  affirmed.  In  every  ex- 
plicit reason,  attached  to  any  ezpreasifia  cf 
his  will.  Napoleon  would  have  aeen  a  chaa 

—  a  chain  put  upon  his  pewer. 

Not  even  to  any  arrangements,  if  any  sad 
there  were,  in  the  penning  of  which  he  hid 
no  other  end  in  view  than  the  furtherance  cc 
the  universal  interest,  would  he  have  suflend 
reasons  to  be  held  up  to  view.  Why  ?  Be- 
cause, if  introduced  into  aay  oae  part  of  the 
whole  body  of  law,  the  operaticm  of  ginm 
reasons  would  naturally  have  been  looked  ier. 
in  the  instance  of  every  other :  but,  in  tif 
instance  of  no  part  of  any  body  of  law,  iaaa^ 
by  which  a  sacrifice  is  purpoady  made  «f  tht 
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nivenal  interest  f o  tlie  particnlav  mterett 
r  the  ruling  one,  or  to  that  of  the  ruling  few , 
m  any  appropriate  and  adequate  body  of 
uBons  be  found  —  any  body  of  reasone  tibat, 
-if  not  of  and  in  itself, — at  any  rate  by 
le  observationa  it  would  call  forth,  would 
ot  in  effect  counteract  the  design  that  gave 
birth. 

To  the  ruling  power,  in  every  government 
ut  such  as  yours,  every  application  thus 
uide  of  the  fiusulty  of  reasoning  is  therefore, 
I  the  very  nature  of  the  case,  an  object  of 
orror.  It  is,  and  will  ever  be  so,  in  every 
lire  mcmarchy :  it  is,  and  ever  will  be  so,  in 
very  aristocracy :  it  is  so  in  this  government, 
rhidi,  in  substance  and  effect,  is  become  a 
ompound  of  monarchy  and  aristocracy:  of 
lonarchy  and  aristocracy,  with  a  thin  coat  of 
emocracy  remaLoing  on  the  sur&ce,  sufficient 
9r  the  delusion,  but  not  sufficient  for  the 
rotection,  of  the  people. 

You  have  been  seeing  what  everybody  has 
een  —  what  the  Cromwell  of  France  actually 
id  for  France,  Behold  now  what,  if  life  had 
leen  long  enough,  the  Cromwell  of  England 
vould  have  done  for  England :  — 

In  a  conversation  with  Ludlow,  Cromwell 
aid,  "  That  it  was  his  intention  to  con- 
ribute  the  utmost  of  his  endeavours  to  make 
k  thorow  reformation  of  the  dergf  and  law : 
lut,"  said  he,  '*  the  sons  of  Zeruiah  are  yet 
oo  strong  for  us :  and  we  cannot  mention  the 
eformation  of  the  law,  but  they  presently  cry 
»ut,  we  design  to  destroy  propriety :  whereas 
he  law,  as  it  is  now  constituted,  serves  only 
o  maintain  the  lawyers,  and  to  encourage  the 
ich  to  oppress  the  poor ;  affirming  that  Mr. 
Joke,  then  Justice  in  Ireland,  by  proceeding 
n  a  summary  and  expeditious  way,  deter* 
nined  more  causes  in  a  week  than  West- 
ninster-HaU  in  a  year ;  saying  &rther,  that 
Ireland  was  as  a  dean  paper  in  that  particu- 
ar,  and  capable  of  being  governed  by  such 
Aws  as  should  be  found  most  agreeable  to 
ittstioe ;  which  may  be  so  impartially  admi- 
nistered as  to  be  a  good  precedent  even  to 
Bngland  itself:  where,  when  they  once  per- 
ceive propriety  preserved  at  an  easy  and  cheap 
rate  in  Ireland,  they  will  never  permit  them- 
lelves  to  be  so  cheated  and  abused  as  now  they 
ire."' 

Behold  what  was  said  in  his  day  by  Crom- 
well/  In  my  eyes,  it  ranks  that  wonderful 
man  higher  than  anything  else  I  ever  read  of 
him : — it  will  not  lower  him  in  yours. 

As  to  the  elergg,  in  your  happy  country  the 
reformation  has  already  been  effected.  Re- 
mains as  and  for  the  only  class,  in  the  in- 
stance of  which  any  the  least  need  of  reform 
still  remains — the  class  q{  lawyers.  That, 
in  your  country,  in  comparison  of  what  it  is 
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here,  the  quantity  of  abuse  issuing  from  tliif 
source  ii  in  no  small  degree  inferior,  I  am 
fully  sensible  :  but,  so  long  as  any  the  least 
partide  of  mischief,  though  it  were  but  a 
single  one,  is  perceptible,  why  it  shoidd  con- 
tinue  unexduded, — unless  by  the  exclusion 
put  upon  it,  a  preponderant  mass  of  mischief 
can  be  shown  to  be  let  in,  —  remains  for  him 
to  say,  who  to  the  desire,  seems  to  himself 
to  add  the  power,  of  rendering  to  his  profes- 
sion and  its  interest  so  acceptable  a  service. 

In  this  same  volume  ^i.  p.  436)  the  last  pa- 
ragraph is  in  these  woros :  —  "  In  the  mean* 
time  the  reformation  of  the  law  went  on  but 
slowly,  it  being  the  interest  of  the  lawyers 
to  preserve  the  lives,  liberties,  and  estates 
of  the  whole  nation  in  their  own  hands.  So 
that  upon  the  debate  [on  the  subject]  of 
registring  deeds  in  each  county,  for  want  of 
which,  within  a  certain  time  fixed  after  the 
sale,  such  sales  should  be  void,  and  being  so 
registred,  that  land  should  not  be  subject  to 
any  incumbrance :  this  word  incumbrance  was 
so  managed  by  tiie  lawyers,  that  it  took  up 
three  months'  time  before  it  could  be  ascer* 
tained  by  the  committee." 

Thus,  by  the  particular  and  sinister  inte- 
rest of  the  lawyers,  was  the  reformation  of  • 
the  law  obstructed.  From  the  same  honest 
pen,  behold  how,  and  by  the  force  of  what 
sinister  interests,  so  desirable  and  admirable 
an  enterprise  was  soon  afterwards  finally 
quashed  (ii.  7170  —  '*  The  Parliament,  on 
their  part,  being  sensible  of  their  danger  " 
(viz.  from  the  army :  this  was  the  latter  end 
of  1659,)  "  were  not  wholly  negligent  of  the 
means  to  prevent  it :  though  I  cannot  say 
they  gave  no  advantages  to  the  faction  of  the 
army,  by  disgusting  ti^e  sectarian  party,  and 
falling  in  with  the  corrupt  interests  of  the 
lawyers  and  clergy,  wherein  the  army  did  not 
fail  to  outbid  them  when  they  saw  their  time." 

The  provocation  given  by  the  honest  law- 
yer (I  mean  Chief-Justice  Coke — not  the  ra- 
padous  pedant,  Sir  Edward — but  one  whose 
conduct  formed  so  perfect  a  contrast  to  his,) 
—  the  provocation  —  I  say  the  provocation^ 
given  by  this  honest  lawyer  to  his  brethren 
of  the  profession — being  thus  great,  you  will 
not  wonder  when  you  find  it  productive  of 
an  adequate  resentment.  From  the  same  pen 
hear  an  account  of  this  reformist's  end  (ibid, 
iii.  75 :)  —  **  An  order  being  made,  that  the 
Chief- Justice  Coke  and  Mr.  Peters  should  die 
on  the  same  day,  they  were  carried  on  two 
sledds  to  the  place  appointed  for  the  execu- 
tion of  the  sentence  that  had  been  pronounced 
against  them,  the  head  of  Major- General 
Harrison  being  placed  on  that  which  carried 
the  Chief-Justice,  with  the  face  uncovered 
and  directed  towards  him :  which  was  so  far 
from  producing  the  desipcd  effect,  that  he 
not  only  seemed  to  be  animated  with  courage 
from  the  reflection  he  might  make  upon  that 
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olrject,  but  the  people  erery  iviuere  expressed 
their  detestation  of  such  usage."  At  the 
place  of  execution,  among  other  things,  he  de- 
clared, (p.  1 96)  '*  that  he  had  uud  the  uimeei 
of  his  ^ideammn  that  the  praetke  of  the  km 
might  he  regulated,  and  that  thejmiikejueHee 
might  beadmintateredwithasmuch  expediticn 
and  08  little  expense  ae  poesible  ;  and  thai  he 
had  suffered  a  more  than  ordinary  persecution 
from  those  of  his  own  profession  on  that  ae^ 
epnaU/* 

^  Thus  far  honest  Ludhw,  Beholding  what, 
in  England,  not  only  our  unambiguoueAy  true 
commonwealth's  men,  but  eren  our  Cromwell 
would  have  done, — you  have  beheld  the  ends 
whidi  he  would  have  had  in  view  in  doing 
it.  But  if,  in  the  conception  formed  by  him 
concerning  what  would  eventuaOy  tskt  place 
in  England,  he  was  correct, — you  will  see 
how  different  a  sort  of  thing  the  spirit  of  an 
Englishman  was  in  those  days  from  what  it 
is  at  present.  Supposing  substantial  justice 
established  in  Ireland,  the  English  of  those 
days  would  no  longer  ^e  concludes}  continue 
to  permit  themselves  to  be  so  **  cheated  and 
abused  hy  the  lawyers^**  as  they  then  were. 
No :  not  if  a  hand  such  as  his  —  ^for  to  re- 
presentative government  Cromwell  was  not, 
like  Napoleon,  an  enemy,  but  a  friend)  — 
No:  —  not  if  a  hand  such  as  Cromwell's 
had  remained  to  do  its  part,  towards  freeing 
them  from  that  bondage.  But  now  that,  be- 
tween the  S — s,  the  E — s,  and  the  W — s,  — 
between  those  who  rule  by  fraud  and  those 
who  rule  by  force,  —  the  contract  has  been 
completed,  the  connexion  is  indissoluble. 
The  spirit  which  in  those  days  animated  the 
English  is  no  more.  We  are  content  to  be 
•*  cheated:** — we  are  content  to  be  **  abused:'* 
— all  security  is  fled  from  us.  I,  for  example, 
who  am  writing  this  to  you,  I  am  at  this  mo- 
ment in  my  workshop ;  to-morrow  I  may  be 
in  a  dungeon :  not  only  friends  and  books, 
but  pen  and  ink,  kept  from  me — my  small 
remnant  of  existence  rendered  at  once  a  blank 
and  a  burthen  to  me,  — lest  these  my  labours, 
which  here  are  useless,  should  elsewhere  be 
of  use.  Yes :  all  security  has  fled  from  us : 
and  not  only  the  security  itself,  but  all  regard 
Ibrit. 

No  tyranny,  under  which  we  are  not  pre- 
pared to  crouch,  so  long  as  in  England,  under 

the ,* —  as  at  Rome,  under  the  Casars, 

—  the  forms  of  the  constitution  under  which 
it  is  exercised  are,  some  of  them,  preserved: 
so  long  as  the  selfish  idlers,  by  whom  we  are 
scorned  and  pillaged,  condescend  to  style 

themselves  our ,  —  we  care  not 

how  gross  nor  how  notorious  the  falsehood 
18,  wMdi  in  that  denomination  is  involved. 

Now,  suppose  that,  at  this  advanced  period, 

*  These  blanks  have  been  left  by  the  printer. 
l^oUtoltieditUm.] 


the  pfesentfltioB  of  sByipody,  i 
given  in  your  country, — aM  ikatwiik 
the  happiest  soeoese, — toacoBpWtebodyrf 
laws ;  such  as,  — aeoording  to  the  diinrtw 
ascribed  by  the  ^fronttry  of  Uwyofs  totW 
reigning  mass  of  pemiekHis  ahanfja^, — hss, 
by  the  testimony  of  ezpcricnoe^  been  psoved 
to  be  the  very  **  perfection  of  reaaemJ'  By 
that  character  wouldit  in  this  aiuiitty  stssd 
recommended  t» the  ruling  poirins?  Mo:-> 
the  more  thorowghly  woidd  tiiey  Imvc  ha« 
convinced  of  its  hmsg  SOI  widcaialile  tatle  ta 
that  same  character,,  the  more  eordially  wauM 
they  abhor  it :  the  BMire  intcBaeiy»  moemHm% 
to  the  hunonr  of  the  aMmeBt,  wioidi  Ihcy 
either  dread  or  scorn  it. 


Conchuion,     Advantages — E^koriatiou  — 
Prospects. 

In  a  general  point  of  view,  yo«  hvre  aeea, 
my  friends,  the  state  whk^  tlw  rnlft  ef  aociaa 
under  which  you  live  is  in,  4tf  prmemi:  in  tlv 
Uke  point  of  view,  you  ha?«  aecn  tka  fntm 
whidi  it  is  proposed  to  give  to  it. 

Turn  now  to  your  own  eonditioa  mdcr  it. 
Consider  what  it  is  under  the  law  as  ttelav 
is:  consider  what  it  «o«ltf6e«iidartke  law. 
as  it  is  proposed  tiie  law  should  be. 

1.  In  respect  of  notoriety,  at  |»im  iil, — 
unless  here  and  tiiere  a  kwyer  be  as  cacasp- 
tion,  —  searee  any  part  of  the  ruW  aimtnmusik 
action  correctly  known  to  anybody.  2.  In 
respect  of  oon^leteness,  a  vaat  portacMi  of  it 
— no  one  can  say  how  vast — a  shadow  with- 
out a  substance ;  the  defidency  of  wesi  lav 
being,  under  a  fictitious  na 
pretences,  supplied  by  uneomjeetmrai 
supported  by  arbitrary  pewar.  3.  fai 
of  Justifiedness,  i  e.  proofs 
no  proof  or  test,  in  any  quantity  or 
worth  mentioning,  to  be  found 
the  only  really  existiny  bnuidi  of  the  rtda  «f 
action,  vie.  statute  law,  abaolntriy 
the  argumentation,  mixed  up  In  tlie 
branch,  in  which,  under  the  naaie  of 
thing  better  than  aiefler  of 
what  is  <yr  ought  to  be  law  is  to  be 
here  and  tiiere  indeed  a  apiee  of  mseaan  ;  bat 
this  in  so  confused  a  state,  and  mixed  sf 
with  such  a  dose  of  afaardily — f  ap^f  laily  of 
the  tedmical  and  antiqfuatod  caiC — Unft,  ia 
no  tolerably  adequate  degree  can  asiy  cne  «f 
the  functions, ^herein  above  spolMBi  of  at 
exercisable  by  a  eonsistent  and 
body  of  reasoiu,  forming  an 
to  the  proposed  body  of  eri/i— cus,  ^hr 
found  perfiMmed  by  it. 

Under  the  system  of  arbitrary 
endeavoured  to  be  dk^gniosd,  obi 
my  friends,  what  your  condition  la*    Ui 
a  system  oSetaiate  Irv,  aappoee  it  oompi 
as  often  as,  having  in  contempintiou  a  oe* 
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ict,  it  beoomes  your  denire  to  be  asMired 
irhat,  in  the  event  of  your  doing  it  or  not 
loing  it,  will  be  the  treatment  you  will  re- 
vive at  the  hands  of  the  judge*-  under  such 
i  system,  on  turning  to  ti^  appropriate  part 
n  the  books  of  the  law,  the  information  re- 
inisite  is  yours.  All  plain  reading:  no  guess 
work :  no  argumentation :  your  rule  of  action 
~  your  lot  under  it — lies  before  you.  Thus 
night  it  be  — thus  ought  it  to  be.  As  it  is, 
low  is  it  with  you?  No  plain  reading:  all 
f uess  work.  On  every  occasion,  how,  in  the 
svent  of  your  doing  or  not  doing  what  is  in 
luestion,  the  judge  will  deal  by  you,  u  mere 
natter  of  conjecture  :  and,  for  aiding  you  in 
^our  conjectures,  no  materials,  no  documents, 
teTe  you  —  within  your  reach,  or  at  your 
HMnmand. 

Such  is  the  state  of  uncertainty — such, 
^erefore,  the  insecurity — in  which  you  live: 
luch  the  imposture,  on  the  fruit  of  which 
everjrthuig  that  is  dear  to  you  remains  at  all 
times  dependent. 

Now,  suppose  a  complete  body  of  attttMte 
Esio,  as  proposed,  established ;  all  judicature, 
carried  on  under  the  pretence  of  judging  ac- 
cording to  c^flHBOM  law,  excluded:  suppose 
this,  and  note  well  the  difference.  Suppose 
not  only  the  original  scribe  ill-qualified,  but 
even  the  censors  and  correctors  of  his  draught, 
sdl  of  them,  worse  qualified  than  in  the  na- 
ture  of  the  case  your  legislators  can  be,  ^> 
stiU  would  your  condition  be  a  state  of  cer- 
tainty and  security,  in  comparison  of  what  it 
is  at  present.  Throughout  the  whole  field  of 
action  you  would  have  a  real,  and  no  longer 
any  imaginary,  s^aador  J  of  re/er«jic€.*  through- 
out would  your  actiona  have  a  real,  and  no 
longer  a  mere  imaginary  ruU, 

Under  a  complete  system  of  itutute  law, 
supposing  it  ever  so  bad,  thus  improved  would 
be  your  condition,  in  comparison  of  what  it 
is  at  present. 

But,  supposing  this  offer  accepted,  the  body 
of  laws,  is  it  then  in  any  danger  of  being  thus 
bad? 

To  the  purpose  of  security  against  badness 
Ln  every  sh^>e,  instead  of  being  the  original 
and  principal  part  of  it  the  work  of  foreigners, 
executed  in  other  times, — it  will  be,  the  whole 
of  it,  the  work  of  your  own  ordinary  servants, 
executed  under  your  own  eyes.  Of  this  work, 
whatever  there  is  that  has  difficulty  in  it,  or 
requires  labour,  will  have  been  ready  roughed 
out  to  their  hands,  by  this  your  supernumerary 
servant:  for  each  and  every  distinguishable 
portion  of  it  the  rea$onM  will  be  before  them: 
on  the  whole,  and  each  particular  part, — or- 
duumas  and  reiuoiu  taken  together,  —  their 
prorinoe  will  be  to  decide :  to  take  whatsoever 
parts  of  it  it  seems  good  to  them  to  take;  to 
reject  whatever  parts  of  it  it  seems  good  to 
them  not  to  take :  to  insert  into  it  whatsoever 
matter  it  seems  good  to  them  to  insert 


Suppose  the  whole  of  it  disapproved,  and 
accordingly  rejected?  You  are  but  where  you 
were.  You  have  everything  to  hope— you 
have  nodiing  to  be  apprehensive  of. 

Suppose  it  approved  and  established,  be- 
hold the  firuits  and  consequences.  For  a  rte^r 
of  action,  instead  of  a  rule  nuide  by  forei^ 
hands,  you  will  have  one  —  as  large  a  part  as 
you  please — made,  all  of  it  improved  and 
finished,  by  the  hands  of  your  own  agents, 
under  your  own  eyes.  Instead  of  a  shapeless 
and  boundless  mass  of  argvmemtationt  you 
will  have  a  compact  and  orderly  body  oiuao; 
instead  of  spurious  matter  under  the  name  of 
law,  you  will  have  genuine  and  real  law.  In 
a  word,  instead  of  a  boundless  library,  and 
that  an  inaccessible  one,  —  you  will  have, 
for  constant  «se,  a  few  sheets ;  for  inciden- 
tal consultation,  a  few  volumes :  —  instead 
of  uncertainty,  you  will  have  certainty, — 
instead  of  insecurity,  security  and  inward 
peace.  On  this  great  occasion,  in  this  your 
proffered  servant,  what  confidence  will  you 
have  reposed?  None  whatever.  In  the  al- 
ready commissioned  servants  of  your  choice, 
in  those  in  whom  you  are  accustomed  to 
repose  it — in  those  abne,  on  this  occasion  as 
on  all  others,  will  your  confidence  have  been 
reposed. 

Do  you  still  hesitate  and  look  for  a  pre" 
cedent  f  So  far  as  concerns  the  exclusion  of 
common  law,  you  have  one  already  in  your 
ovm  acts. 

You  have  your  constitutitnuU  law:  you 
have  that  branch  of  it,  in  and  by  which  are 
brought  to  view  the  powers  exercised,  with 
the  accompanying  and  correspondent  ohUga- 
tions,  submitted  to,  by  the  several  official 
persons,  of  whom,  from  time  to  time,  the 
governments  of  your  several  States  are  com- 
posed; together  with  the  modes,  in  which  the 
several  official  situations,  occupied  by  these 
several  individuals,  are  filled  and  emptied. 
You  have  that  branch  of  it,  which  regards  the 
powers  and  obligations  of  those  official  per- 
sons, by  whom  the  affairs  contnum  to  aU  those 
States  are  conducted.  To  the  value  of  this 
constitutional  law  of  yours,  you  are  none  of 
you  insensible.  You  hug  it  to  your  hearts, 
as  the  main  source  of,  and  security  for,  what- 
soever you  enjoy.  Well  then:  statute  law 
— real  law — sudi  is  the  state,  which  this 
branch  of  your  rule  of  action  is  in,  every  tittle 
of  it.  Think,  now,  how  it  would  be  with  you, 
if  this  too  were  in  the  state  of  common  law; 

—  of  common  law,  spun,  — all  of  it  hitherto, 
and  upon  each  occasion  more  and  more  to  be 
spim  on  in  future, — out  of  our  common  law, 

—  as  are,  at  present,  the  penal  and  the  civil 
branches?  Of  the  whole  body  of  the  laws — 
of  the  three  branches,  into  which  it  is  diviv 
sible — having  thus,  in  the  state  of  a  compact 
and  regidar  structure,  this  one,  —  how  much 
longer  will  you  endure  to  see  every  other  in 
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the  state  of  a  boundless  and  ever-incteasing 


.  Bad  enougli  is  it,  in  anjf  country,  to  am^ 
sort  of  people,  on  each  occasion,  to  have  to 
hunt  for  the  rule  of  action,  in  the  breath  of 
no  one  knows  what  individual,  with  or  with- 
out a  lawyer's  gown  upon  his  back :  an  indi- 
vidual of  whom  thus  much  only  is  known, 
viz.  that,  even  if  he  had  —  which  he  never 
can  have — the  inclination, — he  would  not 
have  the  power  —  he  would  not  have  the 
meang — the  means  in  any  shape — to  make 
it  fit  for  use. 

But  in  yottr  land  of  freedom  and  good  go- 
vernment— to  you  and  your  legislators,  freely 
deputed  agents  and  servants  of  a  free  and 
self-govemed  people  — thus  to  be  perpetually 
on  the  hunt  for  law — thus  to  have  to  rake 
for  it  in  the  very  sink  of  corruption  —  thus 
blindly  to  keep  on  importing  a  succession  of. 
deaf  and  dumb  matter  from  a  country  of 
slaves — what  is  this  but  treason  against  your 
constitution  ? 

Yes,  my  friends,  if  you  love  one  another — 
if  you  love  each  one  of  you  his  own  security 
—  shut  your  ports  against  our  contmon  law, 
as  you  would  shut  them  against  the  plague. 
Leave  us  to  be  ruled — us  who  love  to  be 
thus  ruled,  leave  us  to  be  ruled — by  that 
tissue  of  imposture :  leave  us  to  be  ruled, 

by  our  gang  of  self-appointed : 

by  our  lawyer -ridden,  by  our  priest-ridden, 

:  leave  us  to  be  ruled,  by  those 

— ^— .  who  never  cease  to  call  upon 

us  to  rally  round  our  , — that 


poisoned  and  poisonous . 


-,  by  the 


Tuune  of  which  they  have  made  us  slaves. 

No :  never,  never  let  slip  out  of  your  mind 
this  lesson  —  wheresoever  common  law  is  har- 
boured, security  is  excluded. 

The  yoke  of  English  monarchy — the  yoke 
of  English  aristocracy— the  yoke  of  Eng- 
lish prelacy  —  all  these  galling  yokes — all 
these  mutually  interwoven  and  now  foreign 
yokes  — you  have  happily  shaken  off-  Re- 
mams  the  yoke  of  the  English  Eithersides, 
exalted  into  judges :  the  common  law  —  that 
tissue  of  imposture,  to  which  you  still  con- 
tinue to  yield  your  necks,  —  to  be  pinched 
and  galled,  under  the  hands  of  one  class 
among  you,  for  whom,  while  they  are  com- 
forted, all  others  are  tormented.  Day  by  day 
it  continues,  —  and,  so  long  as  you  continue 
to  crouch  under  it,  will  continue, — to  be 
n^ore  and  more  bulky —  more  and  more  afflic- 
tive — the  pressure  of  this  yoke.  Will  you 
repel— will  you  suffer  to  be  repelled— the 
hand  that  offers — the  only  hand  that  ever 
did  offer  — to  relieve  you  m>m  it?  * 
^  Taking  the  whole  'of  the  field  together, 
either  the  conception  formed  of  it  by  this 
your  proffered  helper  is  more  dear,  correct, 
and  complete,  than  any  that  can  have  been 
formed  in  rdation  to  it  by  any  one  of  you,.. 


or  his  time,  to  the  amount  of  above  balf  « 
century,  will  have  been  very  unproaperoiisly, 
very  unprofitably,  expended.  Bai»  Uua  ex- 
penditure once  made,  —  of  kU  oonceptiow 
whatsoever,  in  regard  to  each  part  of  tksc 
same  field,  may  be  the  cleametSf  tbe  esereet- 
ness,  the  completeness,  — by  your  conoeptaoBg. 
your  position  considered — by  yamrs,  on  a 
great  many  pcnnts,  at  the  first  glance,  wi& 
his  of  course  be  exceeded:  sooner  or  later, 
so  will  it  be  of  course  throughotifc :  — in  the 
career  of  improvement,  yeac  will  tmA  of  >oii 
begin  at  the  point  at  wluch  he  ended. 

Not  that,  at  the  end  of  any  length  of  tine, 
there  must  of  necessity  be,  in  every  part, 
room  and  demand  for  change ;  for,  in  aajr 
instance,  suppose  that  which  is  beet  once 
discovered,  and  the  nature  of  the  case  moL 
dianged  by  time,  no  room  for  any  thing  beiur 
is  any  longer  left.  But  as,  on  the  osie  hand, 
whensoever  you  adopt  a  proposed  ehaqge,  jou 
will,  I  am  confident,  have  some  better  reaaon 
for  doing  so  than  that  it  is  a  diaage;  so. 
on  tiie  other  hand,  whensoever  you  r^ecr  a 
proposed  change,  if  so  it  be  that  the  dia^ge 
affords  a  promise  of  improoemeMl^  iduA  more 
if  of  reform,  —  if,  rejecting  the  duu^ge,  job 
keep  to  what  is  esti^ilished,  yon  will  have 
some  better  reason  for  keeping  to  it  than  that 
it  M  established:  some  better  reaaon  than  the 
wisdom  of  our  ancestors:  that  wisdom  which, 
being  interpreted,  is  neither  more  nor  ksi 
than  the  weakness  of  the  cradle ;  that  wis- 
dom, the  worship  of  which  is  so  readily  and 
extensively  joined  in  by  fools  and  knave&. 
Yes:  if  perad venture  so  it  should  happfn. 
that,  after  having  been  sanctioDed  by  your 
representatives,  any  ordinance,  ociginBUv 
submitted  to  their  oonsideratioD,  by  thtt 
your  proffered  helper,  shall  continue  to  stand 
approved,  —  the  approbation,  he  trusts,  wifl 
have  for  its  cause  the  goodness  of  the  raaaoM 
in  which  that  ordinance  found  its  support,  aot 
the  earliness  of  the  age  in  which  ke  lived. 

The  effectual  point  is  —  that,  at  the  hand 
of  your  representatives.  Hie  plan,  ihejbrwi,  the 
OM(/ia«  of  the  work,  should  find  aooeptanoe. 
Among  its  objects  is,  —  and,  if  accepted, 
among  its  effects  will  be, — the  awarding  to 
them,  and  through  them  to  you  all,  my  friend^ 
the  greatest  possible  fiuaility,  for  giving  esta> 
blishnent,  and  thence  effect,  to  whataoevcr, 
to  them,  and  thence  to  the  majority  of  yoar- 
selves,  shall,  on  each  occasion,  and  from  one 
to  time,  seem  best.  Tes:  in  this  one  frame, 
matters,  —  of  a  nature  the  most  opposite,  to 
that  which,  on  eadi  occasion,  will  to  me  yosr 
workman,  have  seemed  best, — may,  aeooniin; 
to  the  successive  suggestions  of  maturer  reflec- 
tion, and  of  increased  experience,  by  the  Ught 
of  nearer  and  closer  observation,  be  inserted: 
what  I  would  punish,  they,  and  through  thesi 
you,  may  leave  free,  or  even  reward :  what  I 
would  reward,  they,  and  through  them  yoa. 
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nay  leave  unrewarded,  or  even  ponish.  Yes: 
»y  any  acceptance  given  to  my  work,  your 
lowers,  so  &r  from  being  narrowed,  will  be 
tnlarged.  In  tbe  reasons,  and  the  principles 
m  which  they  are  grounded,  you  will  behold 
.t  all  times  the  inducements  which  led  to  the 
proposed  ordinances  to  which  they  are  sub-- 
oined :  in  so  &r  as  in  your  minds  those  rea- 
ons  shall  have  made  the  same  impression  as 
m  mine,  you,  by  the  hands  of  your  agents, 
vill  give  acceptance  to  the  ordinances  thus 
iuggested; — in  the  opposite  case,  striking 
>ut  what  you  find  inserted,  you  will  either 
eave  the  space  a  blank,  or  insert  whatever 
ilse  may  seem  best  in  the  room  of  it.  Power 
>ver  you,  or  any  of  you,  I  cannot  have  any — 
[  would  not  have  any:  —  upon  your  wUU, 
mly  through  the  medium  of  your  underatand- 
ngs  can  I  exercise  any  the  least  influence. 
Sfours  is  the  uUerett,  and  the  only  interest, 
it  stake;  upon  each  article  of  proposed  law, 
jTours  is  the  judgment,  which  in  each  esse 
^1  ultimately  decide. 

Whatsoever  portion  of  the  work,  if  any, 
may,  after  due  consideration  applied  to  each 
part,  have  been  ultimately  approved, — the 
Blatter  of  it  may  serve,  at  any  rate  for  a  sort 
i>f  temporary  resHug-plaeet  to  the  minds  of 
irour  representatives:  coming  from  a  pen, 
which  cannot  have  found  any  sinister  interest 
to  misguide  it, — and  after  a  length  of  reflec- 
tion, greater  than  any  which  can  have  been 
bestowed  upon  it  by  any  one  of  the  greater 
part  at  least  of  your  representatives, — what- 
ever risk  you  will  run,  by  giving  it  a  sort 
of  provisional  and  temporary  acceptance,  can 
lurely  not  be  very  formidable :  especially  con- 
iidering  that,  in  whatsoever  regards  pone*- 
sioJM,  the  keeping  them  inviolate  will  be  the 
leading  object  which,  as  I  ever  have  had,  so 
[  ever  shall  have,  constantly  in  view. 

Whatever  be  the  opporation  made  to  the 
preliminary  measures  thus  proposed,  one  con- 
lideration  there  is  that  puts  in  an  irresistible 
claim  to  notice. 

Whoever,  speaking  of  an  undertaking  of 
this  sort,  takes  upon  himself  to  say  tf  aught 
uot  to  be  commenced  now,  should  be  prepared 
to  show,  that  it  ought  never  to  be  commenced 
at  all.  By  every  day  of  delay,  increase  will 
be  given  —  on  the  one  hand  to  the  magnitude 
of  the  evil,  on  the  other  hand  to  the  difficulty 
of  applying  the  only  remedy. 

I.  Aa  to  the  magnitude  of  the  evil.  The 
evil,  as  you  have  seen,  consists — in  the  first 
place  in  the  uncertainty  of  the  rule  of  action, 
and  thence  in  the  ineecuriip  of  those  whose 
fate  is  disposed  of  by  it.  Of  this  e  vil,  as  £tf 
Bs  regards  etatute  lour,  the  source  lies  in  its 
uoluminousnese  and  want  of  compactnets:  in 
so  fitf  «3  regards  common  law,  in  the  same  im- 
perfections, existing  in  a  prodigiously  greater 
degree,  with  the  addition  of  that  immeneitg, 
by  which  it  is  rendered  impoisible  for  «ny 
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man  to  know  whether  he  has  the  whole  of 
it,  and  that  indetemdnateneMa,  by  which  it  is 
rendered  impossible,  as  to  so  much  as  any  one 
particle  of  it,  to  know,  whether  it  ia  or  is  not 
law;  whether  it  is  or  is  not  a  rule,  or  part 
and  parcel  of  a  rule,  by  which  the  decisions 
of  the  judiciary,  and  with  them  the  fate  of 
those  individuals  whose  case  comes  before  the 
judiciary,  will  be  determined. 

Well  then  —  not  to  look  to  fractions  of 
time  —  where  is  —  where  ever  can  be  —  the 
year,  in  which  any  one  of  these  sources  of 
evil — voluminousness,  uncompactneaa,  immen' 
eity,  indeterminatencMa — ^^  shall  have  failed  to 
bring  forth  its  increase. 

II.  As  to  the  difficulty  of  applying  the 

remedy In  a  work  of  this  kind,  the  grand 

point  upon  which  the  difficulty  turns  is  — 
the  having  a  ground  for  working  upon — an 
outline,  within  which  the  whole  fidd  of  the 
subject  shall  be  comprehended;  an  outUnei 
— and  that  traced  by  a  hand,  of  the  compe- 
tency of  which,  with  reference  to  the  sort  of 
work,  there  not  only  shall  be,  but  shall  be 
generally  known  to  be,  sufficient  reason  for 
entertaining  a  favourable  presumption.  I  say 
a  hand ; — observe,  a  single  hand :  for,  in  the 
first  instance,  thus  produced  must  every  work 
of  the  sort  in  question  be,  or  it  can  never 
come  into  existence. 

Now,  then,  at  the  present  instant,  so  it 
does  happen  that,  by  a  conjuncture  of  dr- 
cumstanoes  not  very  likely  to  be  soon  again 
conjoined,  a  band  has  been  brought  into  view, 
the  whole  working  time  of  which  —  and  that 
already  not  a  short  one — has  been  devoted 
to  the  endeavour  to  render  itself,  with  rela- 
tion to  this  same  business,  a  competent  one. 
Suppose,  then,  the  offer  from  this  hand  re- 
jected,— others,  affording  equal  promise,  are 
they  likely  soon  to  be  seen  presenting  them- 
selves ?  Surely,  to  say  within  what  time  any 
one  such  shall  be  likely  to  present  itself,  will 
not  be  a  very  easy  task.  This  first  offer  re- 
jected, what  prospect  of  acceptance  can,  at 
any  future  period,  present  itseif  to  any  others 
of  the  same  complexion?  Rejection,  in  such 
a  case,  would  it  not  in  effect  be  tantamount 
to  one  or  other  of  two  resolutions ;  viz.  either, 
1.  That  the  disorder  shall  continue  increasing, 
so  long  as  the  state  continues  in  existence  ? 
— or,  2.  That  the  work,  whenever  executed, 
shall  not  be  executed  in  a  manner  so  good, 
as  that  in  which  it  might  be  executed  at 
present? 

Whatever  be  the  task  in  question,  —  for 
aptitude  as  to  the  execution  of  it,  one  security 
there  is,  of  which  the  efficiency  is  indubitable, 
and  that  is — a  relish  —  a  real  liking  for  the 
work.  Of  this  qualification  at  least,  whatso- 
ever may  be  the  value  of  it,  in  the  present 
instance,  there  will  not  be  much  room  to 
doubt.  Suppose  it  wanting,  the  labour  thus- 
bestowed  is  an  eflfect  without  a  cause. 
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UtiUty,  notarUtjf,  ecmpletene$8,  nuaufeaUd 
reasonablenesM — of  a  body  of  laws, — endowed 
with  all  these  attributes,  each  of  them  in  the 
highest  degree,  and  operating  upon  the  largest 
soile,  —  the  existence,  supposing  it  realised, 
will  indeed  be  a  new  sera  in  legislation. 

Only  at  this  late  period —  oiUy  at  this  ad- 
vanced stage  in  the  career  of  civilization  and 
mental  culture  —  could  so  much  as  the  idea 
of  any  such  work  have  been  brought  to  view. 
A  sketch  of  a  code  of  laws,  upon  a  compara- 
tively extensive  scale,  was  brought  forward 
by  Lord  Bacon,  and  may  be  seen  in  his  works. 
So  fiir  from  all  four,  scarcely  of  any  ojt«  of 
these  qualities,  is  any  tolerably  cUar  concep- 
tion to  be  found  in  it. 

A  complete  body  of  law  (for  the  sake  of 
finding  for  it  a  single- worded  name, — let  us, 
until  a  better  can  be  found,  go  to  the  Greek 
for  one,  as  botanists  do  for  their  flowers,  and 
call  it  a  Pannomton)  ^.  a  iNiiuioiiitofi,  then,  if 
you  please,  fumishdl  with  all  these  desirable 
qualitiesU..and  in  that  condition  established 
by  competent  authority-^ be  it  but  once  ex^ 
emplified,  though  it  be  but  in  liie  instance  of 
one  single  State,-- sooner  or  later,  where 
there  is  any  the  least  spark  of  freedom,  a 
man  will  not  for  very  shame  venture,  in  the 
same  field,  to  produce  a  work  to  which  these 
qualities — every  one  or  even  any  one  of  them 
— are  wanting.  At  present,  works  thus  un- 
worthy of  a  moral  and  intellectual  agent  are 
produced  without  shame,  because  nobody  is 
ashamed  of  doing  that  which  is  done  by  every- 
body. Be  the  sort  of  work  what  it  may,  so 
long  as  nothing  of  the  sort  has  ever  been 
produced,  the  impossilnlity  of  producing  any 
such  thing  will  without  scruple  be  asserted: 
asserted, — and,  the  more  vehement  the  asser- 
tion, the  more  profound  the  wisdom,  the  re- 
putation of  which  wiil  be  daUned  upon  the 
strength  of  it. 

Thus  would  the  matter  stand  at  present : 
such  would  be  the  reception  given  in  the  first 
instance  to  a  work  of  this  kind.  Suppose  it  an 
all-perfect  one,  such  would  be  Uie  reception 
given  to  it,  by  those  whose  interests,  or  inte- 
rest-begotten prejudices,  would  be  thwarted 
by  it : — given  to  it,  till,  after  having  received 
somewhere  else  the  touch  of  the  sceptre,  it 
had  stood  for  a  while  the  test  of  experienceu 

Let  but  an  exemplification,  however,  once 
appear — oji  exemplification,  though  it  be  but 
use  .—down  goes  the  pretended  impossibility ; 
down  the  impossibility,  and  with  it  that  repu- 
tation of  wisdom,  which  has  for  its  foundation 
the  mixture  of  stupidity  and  arrogance. 

In  this  way  it  is-^Uwt,  by  the  influence 
of  understanding  upon  understanding-^  by 
the  force  exercised  by  reason  upon  reasonable 
minds — let  but  one  of  your  twenty  states  give 
acceptance  to  a  body  of  laws  endowed  with 
aU  these  quaiiiiet, — by  that  one,  sooner  or 
later,  will  it  be  forced  vponthe  otAers-^ibroed 


upon  them  aU,  though  by  the  gentlest  oi  all 
pressures. 

In  America  thus  will  rcosoft  qiread  her  ooB- 
qnests.  As  for  that  quarter  of  the  worid, 
nom  which  shame  is  banished  —  in  whkh, 
in  the  name  of  Christ,  the  nAsittenee  of  the 
mbject  many  is,  with  sudi  inde&tigBhle  devo- 
tion, made  a  constant  sacrifice  to  the  butmrf 
of  the  rtUmg  few — in  wfaidi  all  men  are 
governed,  by  those  who,  feeling  ^emaelvea, 
are  determined  to  keep  themadvea,  their 
enemies; — in  which  that  which  calla  haelf 
govenunent  is  but  a  system  of  regmiated  pd- 
lage;  — in  thai  quarter  of  the  world,  by  no 
such  Utopian  conquest,  will  ita  tranquillity, 
and  that  sort  of  order  whidi  calls  itedf  ^aotf 
order,  be  disturbed. 

On  the  ground  of  ametUuHonal  Iftw,  the 
system  of  law  you  have  already —  yoo,  who 
on  that  ground  have  so  nobly  shaken  oiff  the 
yoke  of  EnglUh  law — the  system  voa  have 
already,  is,  as  to  all  essentials,  a  model  for  afi 
nations.  Accept,  then,  my  servicee,  ao  shaS 
it  be  on  the  ground  of  peand  law,  ao  ehall  it 
be  on  the  ground  of  dm  law:  accept  my  ser- 
vices, at  one  lift  you  shall  ease  your  necks  «f 
that  degrading  yoke.  Without  parJiinBi  iifai  y 
reform^  Britain  eannot, — without  reYoIotioe 
or  civil  war,  no  other  monarchy  can,  —  take 
for  a  model  the  essentials  of  your  oomlifa- 
Hondl  law :  but,  on  tiie  ground  ofpeftai  bw, 
and  to  no  inconsiderable  extent,  even  on  the 
ground  of  ei vtV  law,  it  might — and  that  with- 
out change  in  any  part  of  the  ooBatiintiooal 
branch,  —  be  made  use  of  as  a  model  any- 
where: in  Spain,  in  Russia,  in  Morocco. 
Hence  it  was  —  and  without  any  thoaght  or 
need  of  betraying  him  into  any  act  of  self- 
denying  beneficence — (for  my  viewa,  of  the 
contagious  influence  of  reason  in  the  charac- 
ter oi  Sk  precedent,  were  not  at  that  time  so 
dear  as  they  have  become  since,) — henoe  it 
was,  that  these  my  services  were  offered  to 
the  Alexander  of  these  days. 

Tes,  my  fiiends — these  labours  of  mine— 
labours  which  of  themselves  are  nothing- 
dreams  of  an  obscure  individual — let  thea 
but  be  accepted  by  gou — you  shall  be  a 
people  of  conquerors.  Omquerora,  and  wiA 
what  arms  ?>-.with  the  sword  ?  No :  but  with 
the  pen.  By  what  means? — violence  and  de- 
struction ?  No :  but  reason  and  beneficence. 
As  this  your  dominion  spreads,  -^  not  tears 
and  curses,  but  smiles  and  blesaings,  will  at- 
tend your  conquest  in  its  oourae.  Where  the 
fear  of  his  sword  ends,  there  ends  the  empire 
df  the  miUtary  conqueror.  To  the  cooquert 
to  which  gou  are  here  invited,  no  idtuaasc 
limits  can  be  assigned  other  than  tiioae  whicA 
bound  the  habitable  globe. 

To  force  new  laws  upon  a  reluetant  aad 
abhorring  people,  is-^in  addicion  to  mqm- 
niahable  depredation  •—  the  oliject  and  c€feet 
of  vulgar  conquest:  to  behold  yoor  laws  iwt 
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wly  accepted  bui  fouffht  after — sought  after 
»y  an  admiring  people —  will  be  yours. 

To  those  conquests,  of  which  slaughter  is 
be  instrument,  and  plunder  the  fruit,  —  the 
nost  brutal  among  barbarians  have  shown 
ihemselves  not  incompetent  By  the  best  in- 
itructed  minds  alone  can  any  such  conquest 
>e  attained^  as  that  to  which  jfou  are  here 
nvited. 

'*  Stranger  1"  say  you,  '*  why  thus  pressing? 
—pressing,  and  for  labour  without  hire?*' 

Friends  (say  I)  pcmr  comfort  would  be 
MMt,  Your  con^Mes^s-^the  conquests  I  have 
Jius  been  planning  for  you— these  indeed  I 
annot  live  to  see.  But  of  your  cowtfort^^ 
four  internal  comfort  -^  the  increase  of  com- 
*ort  I  have  been  speaking  of-*  of  this  scene, 
x>  the  eye  of  a  sanguine  and  self-flattering 
magination,  a  sort  ^  Pitgak  view  is  not  im- 
XMsible.  My  last  hour  cannot  be  fitf  distant: 
Jiis  is  the  preparation  I  am  making  for  it:  by 
)ro6pects  such  aa  these,  if  by  anything*  will 
t  be  sweetened. 

To  the  iUmighty  I  must  confess  I  know 
lot  how  to  render  myself  anything  better 
Iian  an  "  w^prqfUahU  $ervant:"  as  to  what 
concerns  my  feUow-men,  I  am  not  without 
lope.  ^_____ 

P.  S 22*  July  1817- 

What  follows  is  an  afterthought, — and, 
uul  it  occurred  in  time,  might  with  more 
>ropriety  perhaps  have  been  addressed  to 
Jie  several  situations,  of  your  gooemon  and 
rour  other  offieud  serowilf,  than  to  yours. 
Df  such  of  my  works,  as,  according  to  my 
ecoUection^  had  ever  been  in  print,  a  list  is 
tttbjoined  to  the  above-mentioned  "  Papera 
elative  to  Cod^Uation  and  PubUe  Instrue- 
uMj"  a  copy  of  which  has  been  sent,  as 
ibove,  to  the  governor  of  each  State.  Taking 
n  hand  an^dlmost  forgotten  portion  <tf  the 
arliest  ai  those  of  my  works  that  were 
published  in  Frendi  ~- works,  no  one  of 
irhich  has  ever  yet  seen  the  light  in  Eng- 
iah,**l  find  in  &e  first  of  its  three  vdumes, 
n  Essay  in  227  8^.  pages,  intituled,  <•  Vue 
jr^n^rale  <f  m  corpg  eompUt  do  Logitlatum," 
—  General  View  of  a  complete  body  of  prO" 
oaed  ZoVf-^pubUshed  so  long  ago  as  1802,-. 
nown  more  or  less  in  every  country  of  £u- 
ope,  —  Russia,  where  it  has  received  two 
ranslationa — Russia,  and  even  Spain  itself, 
ot  excepted,-— never,  in  the  language  which 
ave  it  buth  has  it  yet  seen  the  light.  Among 
bose  witlijbi  whoae  fiidd  of  study  a  work  on 
bis  subject  is  included,  ->  so  snudl  has  been 
lie  number  of  these  to  whom  it  would  not 
e  sufficiently  iatdOigibfe  in  French, — that 
y  no  bookseller  has  it  been  found  worth 
rhile  to  eaH  fi>r  an  edition  of  it  in  Eng^h. 
D  Anaerioa,  however,  what  atrikes  me  is — 
hat,  in  any  State,  if  any  such  there  be,  in 
rhich  this  my  offer  shall  have  found  accept- 


anee, —a  translation,  of  this  part  at  least,  fi>r 
the  use  of  the  legislature  of  that  State,  might 
form  a  not  unuseful  prelude,  —  or,  in  case  of 
death,  a  suocedaneum, — to  the  work,  which, 
in  the  case  supposed,  I  should  take  in  hand. 
Farewell  at  length,  my  friends)  —  Judge, 
whether  if  employed  by  you,  or  for  you,  I 
should  ever  fiJl  of  being,  your  affectionate 
and  faithful  servant,       Jxebmy  Bsvtuajc. 


P.S 26*>' AuouBT  1817. 

Though  without  the  permission  or  privky  of 
my  friend,  — the  Acts  not  having  anything  of 
secreay  in  them,  nor  anything  but  what  does 
honour  to  all  pvties,  —  I  trust  I  am  not  nun- 
using  his  confidence,  in  giving  in  English  an 
extract  from  a  private  letter  of  his  to  myself, 
dated  Oeneva,  the  12th  instant :  — 

*'  Newt  about  the  Cod^.  —  August  9tb, 
Third  meeting  of  the  commissioners.  Ques- 
tion — to  adopt,  or  not,  the  bases  of  the  plan 
I  had  proposed :  the  bases  merely ;  without 
notice  taken  as  yet  of  the  details :  that  ia 
to  say,  the  great  division  mto  general  titles, 
private  offences,  public  offences :  proceeding 
then  with  the  d^nition  of  each  offence,  the 
expontum  of  the  terms  of  the  definition,  the 
punMmente,  the  eeMses  of  aggravationf  with 
the  corresponding  extra  puniskmentt,  the 
causes  of  extenuation,  with  the  corresponding 
reductions  in  the  punishments.  Setting  out 
from  the  French  penal  code,  under  which  we 
have  been  living  these  twenty  years,  — under- 
stand  that  our  commission  contains,  amongst 
other  members,  three  judges,  and  two  advo- 
cates, all  practised  in  these  French  fcrnns ; 
none  of  them  young — none  of  them  to  whom 
the  study  of  a  new  code  could,  naturally 
speaking,  be  a  very  palatable  one.  Think  of 
this,  and  then  thii^,  whether  it  could  be  al- 
together without  apprehension  that  I  had 
been  looking  for  the  result  of  this  meeting. 
A  month  had  been  taken  for  their  examining, 
each  by  himself,  the  general  plan,  together 
with  divers  articles,  which,  to  serve  as  ex- 
amples, I  had  subjoined  to  it.  The  meeting 
immediately  preceding  the  one  in  question 
had,  on  my  piiurt,  been  employed  throughout 
in  stating  reasons,  and  answering  objections: 
and,  when  it  broke  up,  I  was  not  without  my 
misgivings  about  the  sort  of  impression  that 
had  been  made.  WeU:  —  the  next  day  but 
one,  viz.  yesterday,  the  plan  was  adopted:-^ 
adopted  unanimously  —  and  myself  invite4 
to  pursue  it."    (Vide  p.  479.) 


No.  IX. 

Jeremy  Bentham  to  James  Madison^  late  Pre' 
sideni  of  the  American  United  States. 

So, — Length  of  intervals  eonstdered,  our 
correspondence  has  been  better  suited  to  an 
antediluvian  life,  than  to  one  which  it  so 
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near its  close  as  mine  is.*  I  mention  this  — 
not  in  the  >vay  of  reproach  to  yourself,  from 
whom  at  Do  time,  to  such  an  address  as  mine, 
•was  any  answer  at  all  matter  of  debt,  but 
purely  in  the  way  of  regret  on  my  own  ac- 
count. Two  works  of  mine — not  to  men- 
tion a  number  of  others  begun,  continued,  or 
ended,  —  two  works  in  particular — one,  a 
continuation  of  Chrestomathia  —  the  other, 
on  Parliamentary  Reform — both  of  them 
calling  irresistibly  for  dispatch  —  will  help  to 
plead  my  excuse. 

Your  letter  announced  an  approaching  pre- 
sent: a  present  of  appropriate  books: — some 
unknown  accident  has  yet  deprived  me  of  it. 
Since  then,  I  have  had  to  return,  as  I  did 
with  all  due  respect  and  gratitude — to  re- 
turn as  soon  as  received,  and  without  stay* 
ing  so  much  as  to  look  at  it,  the  present  of 
an  emperor.  Come  when  it  will,  I  shall  not 
return  yours. 

The  emperor's  would  have  been  of  no  use 
to  me.  What  the  pearl  was  to  the  cock, 
such  the  diamond  would  have  been  to  me. 
Coupled  with  those  declarations,  of  the  sin- 
cerity of  which  it  affords  an  additional  as- 
surance, and  with  that  testimony,  the  weight 
of  which  no  part  of  the  civilized  world  can 
help  recognizing,  the  bare  announcement  of 
yours  confers  on  me  a  title  of  honour :  a  title 
altogether  apposite,  and  which  no  herald  can 
tear  from  me  or  de&ce.  Of  all  men  in  Europe, 
I  am  then,  in  your  declared  opinion,  the  man 
best  qualified  for  the  drawing  up  a  complete 
body  of  laws.  I  rejoice  to  find  it  so.  Why  ? 
Because  by  this  means  I  obtain  the  fiurest 
chance,  which,  fi*om  any  one  hand,  I  could 
have  received,  for  the  being  enabled  to  ren- 
der to  mankind  that  service,  the  endeavour 
to  qualify  myself  for  which,  has  been  the 
great  business  of  my  life. 

It  will  find  you — this  my  second  letter — 
in  possession  of  comparative  leisure,  reposing 
upon  your  laurels:  your  country  deprived,  for 
a  time  at  least,  of  the  continuation  of  your 
services  in  that  particular  shape  in  future, 
though  it  neither  is,  nor,  so  long  as  it  exists, 
will  be,  deprived  either  of  the  fi*uits  of  those 
services,  or  of  the  grateful  remembrance  of 
them. 

In  print,  if  in  any  shape,  will  it  meet  your 
eye :  in  the  same  shape,  and  at  the  same  time, 
my  first  letter  once  more,  and  with  it  that 
letter  of  yours  by  which  I  was  so  highly 
honoured.  Apology  you  vrill  require  none: 
reason  makes  sure  of  acceptance  at  your 
hands.  By  this  publicity,  though  no  licence 
for  it  has  been  obtained,  no  confidence  is 
violated:  neither  does  the  subject,  nor  do 

*  Date  of  Mr.  Bcntham's  Letter  to  Mr.  Madi- 
aon.  October  IRU. 

'  Date  of  Mr.  Madison's  Ijetter  to  Mr.  Bentham, 
8th  May  ISlfi. 

Date  of  this  Letter^  September  1817. 


our  relative  situations,  admit  of  mny 
for  secresy.  A  letter  from  the  Presdent  ei 
the  American  United  States — a  letter  frosr 
such  a  quarter,  and  such  a  letter  —  could  mc- 
more  have  been  intended  to  sleep  on  tlie 
shelf,  than  a  ribbon  with  a  star  to  k,  to  he 
for  ever  locked  up  in  a  wardrobe. 

I  proceed  to  business.  Speaking  of  orj 
"  thoughts"  on  the  subject  of  m  eomplete 
code  of  laws,  "  although  we  cannot  mvail  ov- 
selves  of  them  in  the  mode  beat  in  itsdf,  I 
do  not  overlook"  (say  you)  **  the  prospect 
that  the  fruits  of  your  Jaboara  may  in  aooe 
other  not  be  lost  to  us:  flattering  myscif 
that  my  silence  will  have  nowise  diTerted  or 
suspended  them,  as  far  as  the  United  States 
may  have  a  particular  interest  in  them." 

To  this  surmise,  Sir,  the  reaoH  has  not 
proved  conformable.  To  the  prodadioB  itf 
the  service — if  by  that  name  I  may  vcntorc 
to  designate  it — to  the  prodiictian  of  the 
service  proffered,  the  pay  required  in  ndvanet 
for  the  purpose  of  encouragement  wns  ako> 
gether  necessary:  the  cause  fiuUng,  tlie  effec; 
fiuled  with  it :  — alacrity,  in  sufiBcKnt  quaa- 
tity,  could  not  be  summoned  ap.  From  the 
President  of  the  Ajmeriean  Uniied  Simies^  a 
word  would  have  suilioed  to  command — aad 
for  the  remainder  of  his  life  — in  this  highest 
of  all  temporal  fields,  the  labour  of  an  Eng- 
lishman : — an  Englishman  of  whom, — eves 
in  his  lifetime,  and  notwithstanding  the  pro* 
phecy,  — in  his  own  country,  as  vreli  as  a 
other  countries  beside  his  own,  it  baa,  ev« 
in  the  highest  situations,  been  every  now  wad 
then  said,  that  his  labours  in  that  same  field 
have  already  been  not  altogether  wi^oat 
their  value.  Of  the  one  word  needed,  po- 
litical propriety,  it  seems,  forbade  the  utter- 
ance :  pronounced  as  the  dedsum  haa  beca, 
by  so  completely  and  exduaively  eompeteat 
an  authority, — ^the  sentimenta  of  regret,  of 
which  it  could  not  but  be  iKoductive,  ham 
had  for  their  accompaniment  no  others  ihm 
those  of  respect  and  acquiescenoe. 

From  a  quarter,  to  which  it  waa  addressed 
without  being  exposed  to  the  same  caases  of 
rejection,  a  subsequent  offer  of  the  same  kiad 
has  been  more  fortunate.  The  aame  paper 
which  conveys  to  you  this  address^  will  like- 
wise convey  to  you  the  return  made  for  a 
letter  of  mme  to  the  governor  of  Pennsyl- 
vania :  — made,  in  the  first  instanoe,  by  akt- 
ter  from  Mr.  Snyder,  governor  of  that  Stare, 
and  afterwards  by  a  communication  made  bj 
him  of  my  offer  to  the  legislature  of  that  mate 
State:  both  preceded  by  that  letter  cf  Mr. 
Gallatin,  to  which  I  can  not  but  have  ben 
in  great  measure,  if  not  altogether,  indebted 
for  so  flattering  a  result. 

Such  is  the  state  of  things,  in  whieh  1  pro» 
ceed  to  confess  to  you  tiie  eonsideolvn. 
which  has  given  birth  to  the  liberty  I  am  MNr 
taking  in  addressing  to  you,  in  this  pa!ihc 
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manner,  this  fresh  testunony  of  my  respect. 
It  is  the  desire  of  relieving  the  proposed 
undertaking,  if  it  be  in  my  power,  from  the 
force  of  those  objections,  which  it  finds  op- 
posed to  it  by  the  authority  of  your  name : 
and  which,  bearing  upon  it  from  such  a  height, 
have,  notwithstanding  the  sofSbiess  of  the 
language  in  which  they  are  clothed,  been  felt 
acting  against  it  with  so  formidable  a  pres- 
sure. 

Before  I  state  the  objections  themselves, 
permit  me  to  make  what  advantage  I  can  of 
the  circumstance  of  time. 

The  time,  at  which  they  presented  them- 
selves to  your  view,  was  a  time,  at  which 
the  business  of  that  high  and  most  laborious 
office  of  yours  was  pressing  with  all  its  weight 
upon  your  mind.  In  that  state  of  things  my 
wonder  is  —  how  you  could  have  found  any 
consideration  at  all  to  bestow — to  bestow 
upon  an  offer,  the  subject  of  which,  ^-coming 
as  it  did  in  competition  with  the  duties  ne- 
cessarily appertaining  to  that  office,  yet  in 
its  extent  outstretdiing  them  all,  —  could 
not  assuredly  be  said  to  have  any  obligatory 
claim  on  your  attention,  —  rather  than  that 
the  result  of  the  quantity  of  attention,  which 
you  did  find  means  to  bestow  upon  it,  was 
such  as  not  to  put  at  once  a  negative  upon 
all  ulterior  consideration.  Under  these  cir- 
cumstances, nothing  forbids  my  hope,  that 
this  appeal  from  Cssar  to  Cesar  —  from 
Caesar  unprovided,  to  the  same  Caesar  pro- 
vided, with  sufficient  time  for  consideration, 
as  well  as  means  of  information  —  will  find 
the  door  completely  open  to  it. 

Under  these  circumstances,  no  wonder  if, 
to  a  hasty  glance,  the  extent  and  apparent 
difficulty  of  the  undertaking  being  considered, 
the  **  practicability"  of  it  should  have  pre- 
sented itself  to  your  inind  as  affording  "  room 
for  doubt.** 

Three  distinguishable  circumstances  be- 
longing to  it  are  accordingly  mentioned  by 
you  in  that  view,  viz.  on  the  one  hand,  the 
extent  proposed  to  be  given  to  the  work :  on 
the  other  hand,  the  scantiness  of  the  quantity 
of  *'  space**  and  the  quantity  of  **  time"  sup- 
posed to  be  looked  to  by  me,  as  sufficient  for 
the  execution  of  it.  *'  The  only  room  for 
doubt,"  say  you,  **  would  be  as  to  its  practi- 
cability ^  notwithstanding  your  peculiar  advan- 
tages for  it,  within  a  space  and  a  time  such 
as  appear  to  have  been  contemplated." 

Postponing  for  a  moment  what  it  appears 
to  me  you  had  in  view,  in  the  use  made  of 
the  word  extent — on  the  subject  of  time,  on 
recurrence  to  my  letter  (page  465,)  I  hope 
you  will  not  find  me  speaking  otherwise 
than  with  that  degree  of  undeterminateness, 
the  opposite  to  which  would  have  been  so  un- 
suitable to  the  nature  of  an  undertaking  of 
this  sort. 

In  speaking  of  space,  if  I  do  not  misoon-  | 
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oeive  you,  what  you  had  in  view  was,  prin- 
cipally quantity  of  matter ;  space  only  as  cor-, 
responding  to  the  quantity  of  matter:  viz. 
audi  portion  of  space  as  will  be  necessary,, 
for  the  containing  of  such  quantity  of  matter 
as  shall  have  been  found  necessary. 

Now,  as  to  both  these  circumstances,  no 
sooner  do  they  come  to  be  looked  into  with 
any  degree  of  steadiness,  than  their  incapa- 
city of  affording  any  material  objection  to  the 
proposed  undertaking  will,  I  cannot  but  flat- 
ter myself,  be  found  so  clear  and  complete, 
that  they  may  be  laid  out  of  the  case  almost 
at  the  first  word :  — 

1.  With  regard  to  time,  —  supposing  either 
the  work  to  be  useless,  or  the  execution  of 
it  impracticable,  all  question  regarding  time 
is  useless :  supposing  the  work  not  to  be  use-, 
less,  nor  the  execution  of  it  impracticable, 
the  answer  afforded  to  the  objection  by  the- 
trivial  adage,  better  late  than  never,  will,  I 
cannot  but  flatter  myself,  be  found  quite  sul^ 
fident  for  the  removal  of  it. 

2.  With  regard  to  quantity  of  matter, — i£, 
in  the  case  of  a  work  of  the  sort  in  question^ 
the  magnitude  of  this  quantity  be  not  re- 
garded as  capable  of  being  productive  of  in- 
convenience, it  cannot  be  capable  of  operating 
as  an  objection  to  any  individual  work  of 
that  same  sort.  If  it  ie  regarded  as  capable 
of  being  productive  of  inconvenience,  surely 
the  magnitude  of  this  inconvenience  will  be 
more  likely  to  be  reduced,  by  a  work  having 
among  its  chief  objects  the  reduction  of  it, 
than  in  a  state  of  things  in  which  no  such 
endeavour  has  been,  or  will  be,  used. 

For  the  expedients  employed  by  me  for  this 
reduction,  I  will  beg  leave  to  refer  you  to 
Letter  III.  of  those  letters  of  mine  to  the 
dtizens  of  your  United  States,  which  will  be 
in  drculation  at  the  same  time  with  this. 
These  expedients,  are  they,  any  one  of  them,: 
actually  in  use  at  present  ?  In  any  of  them, 
is  there  anything  that  is  either  useless  or  im- 
practicable ?  To  no  one  of  these  questions 
can  I  frame  to  myself  any  answer  from  you 
other  than  a  favourable  one. 

Forget  not  here.  Sir,  let  me  entreat  you, 
that  from  the  not  being  provided  with  any 
determinate  set  of  words  for  the  expression 
of  it,  that  portion  of  the  rule  of  action  which 
is  in  the  state  of  common  law,  presses — not 
with  the  less  weight,  but  with  the  more 
weight  —  presses,  if  not  actually  upon  the 
minds,  upon  the  condition,  of  those  whose  lot 
depends  upon  it.  By  giving  to  it  a  set  of 
determinate  words  —  that  is,  by  converting 
it  into  statute  law,  —  that  which  before  was 
if^nite  is  rendered>!ntre.  [See  my  first  LeU 
ter,  p.  460.] 

These  comparatively  light  considerations 
being  thus  disposed  of,  I  proceed  in  my  hum-> 
ble  endeavour  to  solve  that  doubt  of  yours 
which,  space  and  time  out  of  the  question,. 
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regpecte  the  question  of  **  praeticabiiity**  ab« 
soltttely  conndered. 

**  With  the  best  plan  for  conyerting  the 
common  law  into  a  written  law,  the  eyil," 
you  say,  *•  cannot  be  more  than  partially 
cured."  What,  on  this  occasion,  wastheevU 
in  view,  I  do  not  find  mentioned  in  express 
terms:  but  from  the  last  preeeding  para- 
graph, what  I  should  expect  to  find  it  to  have 
been  is  —  •*  the  extent*'  of  *•  the  unwritten 
law."  **  With  respect  to  the  unwritten  law," 
you  say,  **  it  may  not  be  improper  to  ob- 
serve, that  the  extent  of  it  has  not  been  a 
little  abridged  in  this  country  by  successive 
events :"  whereupon  you  proceed  to  specify 
these  events  or  some  of  them:  viz. — the 
**  emigration" — the  passing  of  the  '^eolonial 
statutes" — and  "  the  revolution." 

Having  thus  explained  what  in  your  con- 
ception the  evil  was,  and,  in  relation  to  this 
evil  observed — what  at  the  moment  seemed 
to  you  to  be  the  case  -^  viz.  that  it  **  cannot 
be  more  than  partiikUy  cured," — you  go  on 
and  state  what,  at  that  same  time,  presented 
itself  to  you  as  the  reason  or  cause  of  the 
supposed  impracticability:  —  "  the  complex 
technical  terms  to  be  employed  in  the  text 
necessarily  requiring, "  you  say,  •«  a  resort 
lor  definition  and  explanation  to  the  volumes 
containing  that  description  of  law." 

In  this  latter  observation,  considered  in 
itself,  I  see  nothing  to  controvert.  But  in 
the  character  of  an  argument,  in  which,  if  I 
do  not  misconceive  the  matter,  it  was  at  the 
moment  presenting  itself  to  you,  —  viz.  that 
of  an  argument,  operating  in  proof  or  support 
of  the  notion,  that  **  the  evil"  in  question, 
viz.  the  evil  consisting  in  the  extent  occupied 
by  that  part  of  the  rule  of  action  which  is  in 
the  state  of  common  law  *'  cannot  be  more 
than  partially  cured,"— here  of  necessity 
conies  my  dissent. 

**  Resort "  to  them — these  volumes  ?  Oh 
yes :  and  make  the  most  of  them :  this  is 
what  I  myself  have  at  all  times  done,  and, 
fSor  the  particular  purpose  in  question,  should 
of  myself  be  as  diligent  to  do  as  you  could 
wish  to  see  me.  But,  on  the  part  of  the  sup- 
posed draughtsman,  the  necessity  of  a  resort 
to  them  once  for  all,  for  the  purpose  of  his 
draught,  is  one  thing:  the  necessity  of  pre- 
serving them  for  ever  in  their  present  state, 
as  part  and  parcel  of  the  rule  of  action,  viz. 
in  their  present  totality,  with  the  continually 
•upervening  additions  which  on  the  same  prin- 
ciple would  be  necessary,  is  another.  Of  the 
matter  of  <*  de&iition  and  explanation"  to 
which  you  thus  allude,  taken  in  the  aggre- 
gate, the  mass  will  be  found  either  adequate 
to  the  purpose,  or  inadequate :  in  neither  case 
do  I  see  how  any  bar  is  opposed  by  it  to  the 
complete  cure  of  the  evil  in  question :  to  a 
icsidt  so  desirable  as  that  of  the  conversion 
of  that  portion  of  the  rale  of  action  which  is 


intheatatteofcoHOMiikw,  ioloti 
writteBlaw. 

First  suppose  it  ttfafiHtfe.  btthstcaM... 
firom  the  volumes  in  question,^ — lavriqg  whe» 
it  stands  the  immense  mass  of  aiyimatati—, 
— pidcoat  every  particle  of  thia  preciovs  msi. 
ter, — bestow  upon  it  the  toudi  «C  the  Isgii- 
lative  sceptre,  forbidding  all  fntnre  rrfrtriMr 
to  any  one  of  the  volumes  fitna  wbenoe  k 
was  extracted — this  done, — the  oosiverMB 
isefieeted. 

Now,  suppose  it  imadequaU,  la  tbis  iaade- 
quacy,  on  the  part  of  that  portion  of  the  rale 
of  action  whidi  is  in  the  stste  of  nwniw 
law,  —  what  is  there  that  should  preveat,  er 
so  much  as  obstruct,  the  mpplyimg  of  the 
deficiency  by  written  law?  By  ifcat  mmt 
instrument,  the  affording  supi^iiea  to  aQ  each 
deficiencies,  or  supposed  defiaencMBB  oa  pra- 
sent  themselves  in  the  rule  of  aetaon, — ia 
the  rule  of  action,  in  which  soever  of  the  tw 
states  it  is  found,  viz.  that  of  written  law  or 
that  of  common  law,..^is  it  not  whait  in  year 
several  United  Statea,  as  in  every  other  go- 
vernment, with  more  or  leas  saeeeaa^  yonan 
doing  every  day? 

While  the  paragraphs  in  questian  were  pe»> 
ning,  it  was  not  in  the  nature  of  the  cnaa,  that 
you  should  have  been  bestowing  apen  the 
subject  any  such  closeness  and  rontaanity  of 
attention,  as  that  wUdi  I  have  been  under 
the  necessity  of  bestowmg  upon  itw  At  te 
moment,  if  I  do  not  ausconeetve  job,  the 
mass  of  the  matter  of  *'  definition  ss  ~ 
nation,"— afforded  by  the  connnon  law, 
exhibited  in  the  volumes  in  queataosi, — pre- 
sented itself  to  your  mind,  as  being  adosDy 
adequate  to  the  purpose  in  qaestkn :  via.  that 
of  affording  to  the  minds  in  queataon  a  dSew, 
correct,  and  eon^Ute  conceptiott  of  the  nde 
of  action,  meanmg  of  such  port  of  it  as  cor- 
responded to  the  "  extent*'  occupied  by  this 
same  common  law :  and,  not  only  ade^Mte, 
but  so  exclusively  adequate,  that  nothi^t 
that  in  the  shape  of  written  lav  waa  likelf 
to  be  substituted,  seemed  to  afford  aary  saf- 
ficient  promise  of  coming  up  to  It  in  tbn 
respect. 

But  if,  for  the  moment,  sndi.  Sir,  was  icsQf 
your  conception  of  the  matter,  I  cannot  te 
flatter  myself,  that,  before  this  my  letter  kss 
been  read  through  by  you,  if  such  be  the  hs- 
nour  destined  for  it, — at  any  rate,  i^  Isrs 
supplement  to  it,  you  can  prevail  upon  your- 
self to  read  the  accompanying  lettcra,  wkkh 
are  addressed  to  the  citiiens  at  large  of  ysw 
United  States,  — that  conception  will  have 
undergone  a  change. 

The  positions  which,  in  this  view,  I  haic 
to  submit  to  vov.  Sir,  are  theae,  via. — 

1.  That,— ii  taken  in  themselves,  the  woidi 
of  the  matters  in  question  were,  ao  for  aa  tk^ 
went,  adequate  to  the  purpose  in  qneaCioBi,— 
yet»  being  as  yet  but  words  of  csmmmb  kg. 
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tey  would,  by  that  very  drcnmstaace,  be 
Fectually  prevented  from  being  adequate  to 
le  desirable  purpose  above  specified. 

2.  That,  on  that  same  supposition,  by  the 
ngle  drcumstance  of  being  adopted  and  em- 
loyed  by  the  legislature,  and  by  that  means 
>nverted  into  wrUten,  i,  e.  stahUe  Uhd,  they 
'ould  be  rendered  adequate  to  that  same 
tirpose. 

3.  But  that,  in  truth, — even  with  reference 
>  that  portion  of  extent,  which,  in  the  field 
f  law,  the  several  masses  of  them  respec- 
vely  occupy, — so  it  is,  that  In  most,  not  to 
ly  in  all  instances,  they  would  be  found  to 
til  of  being  thus  adequate. 

4.  That,  taking  the  aggr^ate  of  them  in  its 
rhole  extent,  and  adding  to  it  that  portion 
f  the  matter  of  law  which  is  in  the  state  of 
tatute  law,  the  mass,  thus  composed,  would 
e  found  to  fail  altogether  of  being  thus  ade- 
uate. 

5.  That,  in  the  nature  of  the  deficiency  in 
luestion,  there  is  nothing  to  prevent  its  re- 
eiving  such  supply  at  shall  be  adequate. 

6.  That,  —  with  the  exception  of  such 
mperfections  as  cannot  but  be  the  result  of 
luman  infirmity  in  general,  and  of  my  own 
nfirmities  in  particular, — I  cannot  but  regard 
ven  myself  as  competent  to  the  affording  of 
uch  supply:  and  thai  in  such  sort  as  not  to 
eave  any  very  extensive  or  urgent  demand 
or  amendment. 

As  to  the  two  first  of  these  six  posttions, 
-*foT  the  proof  of  them,  I  must  beg  leave  to 
efer  you  to  what  may  be  found  under  the 
lead  o(  completeness,  or  all^cmprehenaiveness, 
n  the  fourth  of  my  eight  accompanying  let- 
ers  above  mentioned. 

As  to  the  four  remaining  positions, — in  the 
nstance  of  none  of  them  does  the  nature  of 
^he  case,  on  any  sudi  occasion  as  the  present, 
—within  the  limits  necessary  to  be  prescribed 
:o  the  present  address,  — admit  of  any  such 
;omplete  demonstration,  as  I  cannot  but  flat- 
ter myself  with  the  thoughts  of  having  given 
n  the  instance  of  the  two  first.  Spei^g  in 
s^eneral,  and  taking  the  whole  together,  — no 
better  proof,  I  must  confess,  can  I  find  than 
this,  viz.  that,  of  a  survey  of  more  than  fifty 
fears  continuance,  a  persuasion  of  my  own  to 
bhis  effect  has  been  the  result. 

Fortunately  for  me, — to  every  practical 
purpose,  if  I  do  not  much  misconceive  the 
matter,  nothing  more  is  necessary  than  the 
absence  of  all  demonstrvtiott  to  the  contrary. 
As  to  the  matters  in  question,  viz.  the  several 
noasses  of  the  matter  of  definition  and  expla- 
nation, there  they  are.  Sudi  fresh  ones  as  I 
shall  have  to  present — let  them  come  in  com- 
petition  with  the  old  ones,  it  will  rest  with 
the  legislature  4n  question  to  take  its  choice: 
from  the  possession  of  this  choice  there  will 
be  something  to  gain,  there  omnot  be  any- 
^ng  to  suffer  or  to  lose. 
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But,  though  in  regard  to  these  same  four 
last  positions,  the  nature  of  the  caae,  as  above, 
admits  not  of  anything  like  a  complete  proof 
of  them, — ]ret  a  few  observations  there  are 
of  detail,  which,  by  the  direction  they  may 
serve  to  give  to  a  reader's  attention,  may  at 
any  rate  be  conducive  to  that  purpose. 

Among  the  subjects  presenting  a  demand 
for  definition  and  explanation,  take  for  ex* 
ample  these  six:  vis.  offences,  complex punisk* 
mentSy  species  of  private  property,  officen^ 
^cient  causes  of  title  to  property,  do,  of  do. 
to  office !  —  subjects,  in  respect  of  extent, 
every  one  of  them  widely  comprehensive ;  — 
all  of  them  taken  together,  not  very  widely 
short  of  being  all-comprehensive.  For  the 
advantage  of  employing  the  current  name  of 
a  class  of  objects  continually  under  view,  add 
contracts:  contract  being  one  of  the  most 
extensively  exemplified  of  the  ^eient  causeg 
of  title  that  bear  reference  to  that  species  of 
property,  which  consists  in  the  right  to  cer* 
tain  determinate  services,  at  the  hand  of 
human  agents:  say  —  in  the  right  to  the  coT' 
responding  services. 

Clearness,  correctness,  and  completeness^-^ 
not  to  mention  the  subordinate  and  subser* 
vient  qualities  of  conciseness  and  eompaetneso 
—  in  the  above-mentioned  three  articles  may 
he  seen,  if  I  mistake  not,  the  properties  whicl^ 
to  answer  its  purpose,  a  *'  d^ition"  or  '*  er- 
pkmation**  must  be  possesMd  o£  These,  id 
the  case  of  any  one  such  object  taken  by 
itself:  to  these,  —  in  the  caae  oi  the  whole 
aggregate  of  the  ol^ects  of  this  kind  contamed 
in  a  complete  body  of  law, — add  eonmsteney, 
and  again  con^leteness,  viz.  with  reference  to 
that  whole. 

To  render  clearness  itself  the  more  dear, 
add  for  the  explanation  of  it  the  indication 
of  its  two  distinguishable  modes,  viz.  ex^ 
emption  from  obscurity,  and  exemption  firom 
amhiyuity. 

Now,  as  to  the  use  derivable,  with  refe- 
rence to  the  present  purpose,  from  these  same 
specifications.  Taking  tor  the  sulject  of  the 
inquiry  the  definitions  and  explanations  actu- 
ally afforded  by  this  same  conunon  law, — are 
they,  in  a  degree  approaching  to  adequate^ 
possessedofthese  same  properties?  An  aver- 
ment whidi  I  will  venture.  Sir,  to  make,  and 
that  without  any  apprehension  of  your  finding 
much  of  error  in  it,  is — that  the  more  doady 
you  were  to  look  into  the  assemblage  of  them 
in  this  view,  the  further  you  would  find  them 
fi'om  bdng  in  any  such  desiraUe  case. 

Look  at  the  stecte  of  things  in  which  they 
were  respectivdy  penned, — the  more  dosdy 
you  look  into  it,  the  more  thoroughly  you 
will,  I  think,  be  convinoed^that  the  endowing 
them  with  these  quaUties,  in  a  degree  corn* 
parable  to  that  with  which  they  might  at  pre- 
sent be  endowed  with  them— endowed  witk 
them  hy  a  dogle  hand,  hAving  thai  ol^ect  staa- 
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ctily  in  view — was,  at  the  several  points  of 
time  at  which  they  were  respectively  penned, 
morally  impossihle. 

Let  it  even  be  supposed,  that,  on  the  part 
of  the  several  authors,  the  desire  of  investing 
them  with  these  several  qualities  was  con- 
stantly present, — still,  that  any  share  of  ap- 
propriate power  adequate  to  the  production 
of  the  effect  was,  generally  speaking,  in  their 
hands,  is  a  position,  the  contrary  of  which  may 
without  hesitation  be  asserted.  No  otherwise 
than  in  so  fkr  as  the  same  qualities  were  to 
be  found  in  the  several  individual  decisions 
from  which  they  were  deduced,  — or,  to  an- 
swer the  professed  purpose,  must  have  been 
deduced, — could  these  same  qualities  be  given 
to  the  definition  and  explanation  in  question: 
and,  the  more  closely  any  eye  will  bring  it- 
self to  look  into  those  same  decisions  in  this 
view,  the  further  will  it  find  them  to  be  from 
being  in  possession  of  any  one  of  those  same 
indispensable  properties. 

From  LiUletoH^  down  to  Hawking  and  Ckh 
fliyju,  through  Coke  and  Lord  Bacon,  — from 
the  reign  of  Edward  the  Fourth  to  the  reign 
of  George  the  Second — to  go  no  lower — will 
any  one  have  to  look  for  the  various  hands 
by  wnich  those  same  definitions  and  explana- 
tions were  penned.  In  so  many  successive 
ages — all  ot  them,  in  every  brandi  of  art  and 
science  bearing  relation  to  the  subject,  so 
little  advanced  in  comparison  ef  the  present, 
— in  regard  to  those  same  three  qualities,  viz. 
clearness,  correctness,  and  completeness,  all  in 
equal  degree,  on  what  reasonable  ground  can 
any  hope  of  finding  them,  in  the  instance  of 
each  one  of  all  those  several  writers,  be  en- 
tertained ?  or  of  finding  in  those  same  indi- 
viduals, in  any  such  degree,  the  qualities  of 
consistency  and  completeness,  with  reference  to 
the  whole  field  of  law,  and  the  whole  aggre- 
gate of  the  several  definitions  and  exphmations 
with  which  it  requires  to  be  covered  ?  —  of 
finding  all  this  in  all  these  several  individuals, 
by  no  one  of  whom  does  so  much  as  the  idea 
of  any  such  whole  appear  to  have  ever  been 
entertained? 

In  every  other  branch  of  art  and  science, 
— on  the  part  of  the  most  advanced  of  those 
past  ages,  think,  Sir,  of  the  universally  ac- 
knowledged inferiority  in  comparison  of  the 
present  age.  Think  whether,  to  the  general 
rule  presented  by  that  thought, — in  the  arts 
and  sciences  belonging  to  UgishuUm  and  ju- 
risprudence, there  be  any  circumstanoe,  by 
which  an  exception  can  be  presented  I 

Still,  with  an  eye  to  the  main  question, 
vix.  that  concerning  the  **  practicability"  of  ef- 
fecting, by  means  of  a  body  of  written,  alias 
statute  law,  a  more  than  **  partial  cure**  of  the 
evil  inherent  in  common,  alias  WKwritten  law, 
-—permit  me  once  more  to  call  to  view  the 
substance  of  that  paragraph  of  yours  by  which 
the  intimatiOR  given  of  the  necessity  of  a 


resort  to  the  '*  complex  terma'*  in  qawstka 
"  for  definition  and  explanatioii*'  is  inmcJ- 
ately  preceded.  Of  this  *<  unwritten  lav/ 
*<  the  extent,"  say  you,  '*  has  been  not  a  little 
abridged  in  this  country*'  (meaning  thai  ef 
the  United  States)  by  "  succeasiTe  erects :" 
of  which  events,  the  examples  wliick  fos 
thereupon  give  are— the  **  emi^fraHaar  to 
America — the  penning  of  the  serOBl  cokmial 
statutes" — and  the  **  reoohtiom"  \gj  wkidi  the 
**  colonies"  were  converted  into  ^  tmdepad- 
ent  states" 

True  all  this:  bat,  to  the  purpose  to  wUch 
it  bears  reference  —  vix.  the  position  repte- 
senting  as  matter  of  "  doubt'*  the  **  prmct^ 
cabiUty"  of  the  operation  in  queatioo,^ 
meaning  the  proposed  complete  **  oonveisoa 
of  the  common  into  a  written  law,"  h»i 
thereby,  the  extirpation  of  unwritten  kv, 

—  in  what  way  does  it  add  strength  ?  Oee 
glance  more,  and  if  I  do  not  deceire  mysell 
the  circumstance  in  question  will  be  fiouau 
by  you  to  be  productive  of  a  oontmry  effitcf , 
Towards  the  ultimate  end  in  question,  sudi 
were  the  advances  successively  mnde  bj  m 
many  successive  operations.  Here,  then,  to 
the  several  amounts  in  question,  has  the  ef- 
fect in  question  been  acUially  produced;  the 
very  effect,  in  relation  to  which,  when  takes 
in  its  totality,  the  doubt,  as  to  its  "  ^ned- 
cability,"  had  been  entertained.  Yet,  on  az.y 
one  of  those  occasions,  any  such  general  de- 
sign as  that  of  the  complete  extirpatioo  c$ 
unwritten  law,  was  it  ever  in  view?  No, 
assuredly.  But,  when  it  is  considered,  tlat, 
without  so  much  as  taking  it  into  conterai^h- 
tion,  such  advances  were  thus  made  towanb 
the  accomplishment  of  this  general  design, -> 
in  this  state  of  things  —  in  the  advances  thus 
made — can  any  ground  be  really  to  be  fioosd, 
for  doubting  of  the  probabiHty  of  such  aeooo- 
plishment,  only  because  this  same  design  n 
actually  teken  into  contemplation,  and  the 
whole  force  of  a  long-exercised  mind  applied 
to  it? 

All  this  while,  one  thing  there  is,  which  I 
am  perfectly  ready  to  admit :  and  that  is,  that, 

—  merely  by  continuing  to  operate  withosx 
any  deviation  in  that  precise  course,  by  ope- 
rating in  which  those  same  advances  wen 
made,  —  true  it  is,  that  the  complete  aceon- 
plishment  of  the  desired  object  would  not  be 
practicable.  I  mean,  by  continuing  to  enact 
statute  after  statute  in  the  customary  form: 

—  in  the  form  customary  with  us,  and  theses 
with  you :  in  the  form  of  a  naked  onfiaacr, 
unaccompanied  by  sny  portion  of  matter  ia 
the  form  of  definition  and  exfkmation.  At  bo 
point  of  time,  in  any  quantity  worth  rcgai^ 
ing,  has  any  sudi  matter  been  in  use  to  be 
inserted  in  any  article  of  written  law:  sudk 
isthefiust.  As  to  the  reason — if  reason  be 
here  worth  thinking  about — at  no  caleoedert 
point  of  time  had  any  such  matter  been  ia 
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Ase  to  be  ins^Hed.  This  in  general  is  man*M 
-eason,  in  the  sense  in  which  reason  is  put  for 
ffficient  or  final  cause:  this  more  particularly 
s  lawyers  reason.  At  the  very  ou{»et,  when 
^€nD  was  in  her  cradle,  what  in  this  same  sense 
VV8S  the  rtaaonf  Kven  this,  -^that,  in  every 
nstance,  in  those  days,  (not  to  spcttk  d  the 
>resent,)  laws  were  the  result  of  narrow  and 
fMuiial  views — rude  produce,  huddled  to- 
other upon  the  spur  of  the  occasion.  No 
superintending  mind,  either  actually  all-com- 
;>rehen8ive — or  so  mui^  as  endeavouring,  or 
?ven  pretending,  to  be  all-comprehensive,  — 
smployed  upon  the  work. 

But,  by  this  circumstance,  vis.  that  in  the 
form  of  statute  law  no  such  matter  of  defini- 
:ion  and  explanation  hath  as  yet  been  in  use 
to  be  given,  is  the  demand  for  it  rendered  the 
less  real,  or  the  less  urgent  ?  Not  it  indeed. 
A.ssuredly,  Sir,  it  will  not  be  so  in  your  esti* 
[nation,  if  in  this  respect  the  view  you  take 
>£  it  on  the  occasion  of  this  my  second  letter, 
[continues  the  same  as  that  which  you  were 
baking  of  it  while  writing  your  first :  in  rela- 
tion to  **  the  complex  technical  terms  to  be 
employed  in  the  text,"  your  observation  is — 
bhat  tiiese  will  **  be  necessarily  requiring  a 
resort  for  definition  and  explanation."  At 
this  point,  for  the  present  purpose,  I  take  the 
liberty  of  stopping. — Why  ?  Because,  in  this 
observation  is  of  course  included  the  acknow- 
ledgment of  the  existence  of  a  demand  —  a 
real,  an  indispensidile  demand — for  "  defini- 
lion  and  explanation"  —  whatsoever  be  the 
source,  or  the  receptacle,  looked  to,  or  to  be 
looked  to,  for  the  supply. 

In  conclusion,  as  to  this  same  point,  on 
which  I  am  happy  enough  to  find  my  own 
i!onception  confirnoed  by  yours — viz.  that  in 
3very  body  of  law  there  is  a  class  of  terms 
that  will  be  found  **  necessarily  requiring  a 
-esort  for  definitiim  and  explanation  some- 
ivhere,"  I  will  b^  leave  for  the  last  time  to 
^og  your  attention  to  the  distinction  which 
t  involves. 

Of  the  whole  of  the  intended  matter  of 
iowT  laws,  suppose  the  form  to  be  that  in 
which  it  exists  at  present,  viz.  that  of  a  set 
>f  ordinances  —  naked  ordinances  as  above 
explained — unaccompanied  with  any  number 
)f  definitions  or  explanations.  For  eoncep- 
Aou  sake,  suppose  the  whole  of  it  actually 
penned:  this  whole  matter  will  be  composed 
)t  a  determined  assemblage  of  words.  Of 
Jiese  same  words,  for  one  cause  or  another, 
(ome  — for  so  we  are  agreed — will  be  found 
Ai  stand  in  need  of  definition  or  explanation ; 
jthers  not.  Now  then, — due  notice  taken  of 
he  distinction, — on  the  occasion  of  it,  I  will 
venture  to  propose  a  practical  rule.  Among 
these  same  words,  be  they  respectively  in 
jther  respects  what  they  may  —  to  those 
which  present  themselves  as  standing  in  need 
jf  definition  or  explanation  —  for  a  sort  of 
Vol.  IV. 


clothing  or  appendage  to  them,  give,  in  each 
instance,  in  the  very  body  of  your  laws,  the 
requisite  lot  of  definition  or  explanation  ac- 
cordingly :  those  which  present  no  such  need 
— leave  them,  as  you  found  them,  undefined 
and  unexplained. 

To  the  list  of  explanation-needing  terms, 
belong  unquestionably  those  which  you  have 
mentioned:  viz.  '*  the  complex  technical 
ones."  But  these  will  not  be  the  only  ones : 
and  by  real  and  distinctly  ascertained  exi- 
gency, not  by  custom  alone,  would  the  sup- 
ply which  I  should  afford  be  regulated.  For 
examples  of  this  supply,  permit  me  to  refer 
you  to  that  one  of  those  works  of  mine,  to 
which,  in  the  French  dress  for  which  it  is 
indebted  to  the  skill  of  Mr.  Dumont,  the 
honour  of  your  notice  has  not  been  altogether 
wanting;  and  which,  as  to  this  point,  has 
already  received  adoption  at  Geneva,  as  men- 
tioned in  the  postscript  to  my  above-men- 
tioned letters  to  your  fellow-dtizens. 

In  the  meantime,  —  for  examples  of  the 
demand  without^e  supply,  permit  me  to  refer 
you  back  to  that  page  of  this  letter,  (page 
511,)  in  which,  in  Uie  express  character  of 
"  siitjects  presenting  a  demand  for  dtfinition 
and  explanation"  half  a  dozen  subjects  have 
been  specified.  And  note,  that  of  these  seve- 
ral subjects,  the  names  are  names  of  whole 
classes :  and  that,  under  each  of  these  classes, 
genera^  in  a  number  more  or  less  considerable, 
would  be  found  comprehended. 

As  to  words  not  needing  definition  or  ex- 
planation, viz.  in  a  book  of  law, — they  will 
be  found  to  be  in  general  those  of  which  the 
body  of  the  language  is  composed :  those  of 
which,  even  for  Uie  purpose  of  legal  operation, 
the  precise  import  is  supposed  to  be  suffi- 
ciently made  known,  by  the  use  made  of  them 
in  ordinary  converse.  Such,  for  example,  are 
those,  of  which  the  present  page,  with  some 
of  the  preceding  ones,  is  composed.  Not  that 
between  the  one  class  and  the  other,  the  na- 
ture of  the  case  admits  of  any  permanent  line 
of  distinction.  Be  the  word  or  phrase  what 
it  may,  —  should  any  serious  apprehension 
present  itself,  that,  while  by  one  person  it  is 
understood  in  the  sense  intended,  by  another 
person  it  may  be  understood  in  a  sense  not 
intended,  and  that  in  any  such  sense,  any  such 
effect  as  that  of  sufferance  or  loss  in  any  shape, 
may  probably  be  the  result  of  misconception, 

—  here,  in  the  eyes  of  a  humane  and  attentive 
legislator,  wUl  be  a  demand  for  definition  or 
explanation,  or  both,  as  the  case  may  be. 

At  this  rate  —  I  think  I  hear  you  saying 

—  may  not  the  demand  be  infinite?  —  No, 
Sir :  the  demand  will  not  be  infinite.  Where- 
soever, by  ordinary  good  sense,  unfurnished 
with  any  special  and  appropriate  leaniing,  the 
supply  promises  to  be  afforded — afforded  by 
neighbour  to  neighbour,  by  friend  to  friend 
— afforded  without  need  of  resort  to  any  as- 
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sembly  of  legislators,  or  to  any  individual  man 
of  law  —  there  the  supply  may  be  left  to  be 
thus  afforded :  there,  if  to  a  book,  the  resort 
may  be  to  an  ordinary  dictionary:  and  the 
book  of  the  laws  may  thus  be  left  unbur« 
thened  by  it. 

Having  thus  applied  my  endeavours  to  the 
removal  of  those  doubts,  which  my  respect 
for  the  quarter  from  which  I  viewed  them 
coming  down  upon  me  had  rendered  so  alarm- 
ing—  applied  these  my  humble  endeavours 
— and  now  that  they  are  closed,  I  cannot  but 
flatter  myself,  not  altogether  without  success 
—  for  any  further  particulars,  if  necessary, 
permit  me,  Sir,  to  refer  you  back  to  my  firet 
letter  to  yourself,  and  then  onwards  to  those 
letters  of  mine  on  this  same  subject,  which  I 
have  ventured  to  address  to  the  whole  body 
of  my  wished-for  masters — the  citizens  of 
your  United  States.  Believe  me  ever,  with  the 
truest  respect  and  gratitude.  Sir,  your  much 
obliged  servant,  Jeeemt  Bbntham. 


No.  X. 

Jeremy  Bentham  to  the  Emperor  of  all  the 
JRussias. 

LETTER  I. 

Queen-Square  Place,  Westminster, 
London,  Hay  18U. 

SiEB,  —  The  object  of  this  address  is  to 
submit  to  your  Imperial  Majesty  an  offer  re- 
lative to  the  department  of  legislation. 

My  years  are  sixty-six.  Without  commis- 
sion from  any  government,  not  much  fewer 
than  fifty  of  them  have  been  occupied  in  that 
field.  My  ambition  is  to  employ  the  remain- 
der of  them,  as  fiir  as  can  be  done  in  this  coun- 
try, in  labouring  towards  the  improvement  of 
the  state  of  that  branch  of  government  in 
your  Majesty's  vast  empire. 

In  the  year  1802,  a  work,  extracted,  as 
therein  mentioned,  from  my  papers,  was  by 
Mr.  Dumont  of  Geneva,,  published  at  Paris,  in 
three  volumes,  S^o.  under  the  title  of  Traith 
de  Legislation  Civile  et  Penale,  ffC, 

In  the  year  1805,  a  translation  of  it  into 
the  Russian  language  was  published  at  St. 
Petersburg,  by  order  (if  I  am  rightly  informed) 
of  your  Majesty's  government. 

Since  the  publication  of  that  work,  Europe 
has  seen  two  extensive  bodies  of  law  promul- 
gated within  its  limits :  one  by  the  Ereneh 
Emperor,  the  other  by  the  King  of  Bavaria, 
These  two  are  the  only  bodies  of  law  of  any 
such  considerable  extent,  that  have  made  their 
appearance  within  the  last  half  century.  Of 
the  one  promulgated  by  the  Erench  Emperor^ 
a  complete  perial  code  formed  a  part.  In  the 
preface  to  that  authoritative  work,  my  un- 
authoritative one  is  mentioned  with  honour: 
among  the  dead,  Montesquieu,  Beccaria,  and 
Blackstone;  among  /irtn^  names,  (unless  it 
be  for  some  matter  of  factj  none  but  mine. 


iNo.  X. 

In  the  Bavarian  code  drawn  np  by  Mir.  Bena, 
much  more  particular  as  weU  cs  eopioms  mm- 
tian  is  made  of  that  work  of  mine,  macfa  iBorc 
euloffjf  bestowed  upon  it. 

In  Fhsnce,  under  the  immediate  rod  of  Ka. 
poleon — in  Bavaria,  under  the  inflneacs  sf 
Napoleon — the  generoeity  diapleyed  by  the 
notice  thus  taken  of  the  work  ef  a  fiviac 
Englishman,  could  not  but  call  iatih  my  ad- 
miration. 

Approbation  is  one  thing;  adopHam  is  sa- 
other.  With  mine  before  them,  both  theK 
modem  worka  took  for  their  baab  the  jam- 
prudence  of  ancient  Rome.  Bmmsul,  at  aay 
rate,  needs  not  any  eocb  incnmbraifeee. 

In  the  texture  of  the  human  fiame  tone 
fibres  there  are  whidi  are  the  aaaae  in  all 
places,  and  at  all  times:  othera,  wludi  wy 
with  the  place,  and  with  the  time.  For  tbeae 
last  it  has  been  among  my  oonstant  and  point- 
edly manifinted  cares,  to  look  out  and  pr»« 
vide.  Of  the  particohtfitiea  of  Raaaia,  I  an 
not  altogether  without  ezperienee.  Two  of 
the  most  observant  yean  of  my  life  were 
passed  withm  her  limits. 

Codes  upon  the  firenck  pattern  are  alreadr 
in  fiill  view.  Speak  the  word.  Sire,  Jbuwis 
shall  produce  a  pattern  of  her  own;  andtbei 
let  Europe  jnd^. 

To  Russia,  it  is  true,  lama  fiireigner.  Yet 
to  this  purpose  scarcely  more  sotiini  a  Cbar- 
lander,  a  Livoman,  or  a  FbUander.  In  point 
of  local  knowledge,  to  place  me  on  a  level 
with  a  native  of  Russia — to  aie  aa  to  tkem — 
information  in  various  shapes  eonld  not  but 
be  necessary.  Any  such  assistanoe,  no  per- 
son coiild  ever  be  more  ready  to  anpply,  thaa 
I  should  be  solicitoua  to  receive  and  profit 
by  it. 

In  my  above-mentioned  work,  a  sample  d 
a  penal  code  is  exhibited.  In  the  first  place, 
what  I  should  humbly  propose,  is — to  do 
what  remains  to  be  done  fin-  the  oompletioB 
of  it.  For  this  purpose,  not  many  months 
would,  I  hope,  be  necessary. 

Sovereign  and  Father — in  thia  doable  cha- 
racter it  is  on  all  oecasiotts  your  Msgestr  s 
wish  and  delight  to  show  yourself  to  your 
people.  In  tins  same  diaracter,  even  on  the 
rough  and  thorny  ground  of  penal  law — is 
this  same  happily  compounded  diaraeter,  ad- 
dressing them  tlax»ugh  my  pen,  your  Miyestj 
would  stiU  show  yourself.  The  SoTereigB 
by  his  conmands,  the  Father  by  bis  uufirw- 
tions :  the  Sovereign  not  more  intent  on  cs- 
tablishmgthe  necessary  obligationa,  tiiaa  the 
Fkther  on  rendering  the  neoeaiity  manifiest; 
— manifest  to  an  men;  and,  at  every  atepfce 
takes,  thus  justifjang  himself  in  their  ai^t 

Reasons —  yes,  it  is  by  reofoaa  alone,  that 
a  task  at  once  so  salutary  and  so  ardnoos  aa 
be  accomplished : — reasons — connected,  smi 
that  by  an  undiseontinued  chain  of  refaeacei 
—  on  the  one  hand,  with  the  generml  prtnd' 
pies  from  which  they  have  been  deduced ;  ea 


Digitized  by 


Google 


No.  XL] 


Th^ 


or  ofRuma  to  Jerewuf  BeiUham, 


515 


\  tbe  other  hand,  with  the  eeveral  cUmum  and 
>  words  in  the  text  of  the  law,  for  ihejutt^ 
t  eatioHt  and,  at  the  mne  time,  for  the  e&iei- 
datum  of  which,  they  have  respectively  been 
'  framed.  An  aoeompaniment  of  this  kind 
r  would  form  one  of  the  peculiarities  of  my 
^  oode:  a  sample  is  given  in  my  above-men- 
tioned treatitoB. 

This  mmple  was  a  challenge  to  legislators : 
the  well-intentioned  but  stricUy- shackled 
Frenchmen  shrunk  from  it.  How  acutely 
sensible  they  were  of  the  usefulness  of  such 
an  accompaniment — how  thev  wished,  and 
how  they  £nred  to  expose  then:  works  to  so 
searching  a  teat — how  they  tasked  them- 
selves to  produce  a  sort  of  aubstitvte  to  it — 
(I  mean  a  mass  of  vague  generalities  left 
floating  in  the  air,  and  destitute  of  all  appli- 
cation to  particulars) — how  sadly  inadequate 
ia  that  substitute  —  what  excuse  is  given  for 
the  defideaey,  and  how  lame  is  that  excuse — 
«11  this  may  be  seen  in  their  respective  works. 
AlUconmreketmvon4t»f  eondteMeu,  unifor' 
mc/y ,  tiiiqnicUy^ —  qittdities,  the  union  of  which 
is  at  once  so  desirable  and  so  difficult — such, 
as  fiur  as  concerns  the  choice  of  words,  are  the 
qualities  for  which  the  nature  of  the  work 
seems  to  present  a  demand.  To  infuse  them 
Into  it,  «ach  in  the  highest  degree  which  the 
necessary  regard  to  the  rest  admits  of,  would 
on  this,  as  on  all  similar  occasions  it  has  been, 
be  to  ray  mind  an  object  of  unremitting  so- 
lidtode.  With  what  promise  of  success,  let 
the  above-mentioned  sample  speak.  Whoso- 
ever sees  that  one  port^  sees,  to  all  such  pur- 
poses, the  whole* 

In  the  midst  of  war,  and  without  interrup- 
tion to  the  successes  or  to  the  toils  of  war,  a 
line  or  two  from  your  Majesty's  hand  woiUd 
suffice  to  give  commencement  to  the  work :  — 
to  this,  ibs  greatest  of  all  the  works  of  peace. 
As  to  retmmeration,  the  honour  of  the  pro- 
posed employ,  joined  to  such  satisfiMstions  as 
^would  be  inseparable  from  that  honour,  com- 
pose the  only  reward  which  my  situation  ren- 
ders necessary,  the  only  one  which  my  way  of 
thinking  would  aUow  me  to  accept. 

With  all  the  respect,  of  which  the  nature 
of  this  address  conveys  so  much  fuUer  an  as- 
surance than  can  be  conveyed  by  any  custo- 
ixiary  Ibrm  of  words,  my  endeavour  would  be 
to  iqpprove  myself,  Sire,  your  Imperial  Ma- 
iesty'a  ever  fidtiiliil  servant, 

JXREMT  BeNTHAK. 


No.  XL 

Alexander  I,  Emperor  of  aU  the  Ituuiae,  to 
Jeremf  Bentkam^  London — written  with  hie 
Imp4grial  Majesty^ s  own  hand^  in  answer  to 
tho  above,  [No.  X.] 

ntBNCH  OEIGIKAL. 

MoNsuuEy^C'est  avec  un  grand  inter^t 


que  j'ai  lA  la  lettre  que  vous  m*aves  ecrite, 
et  lea  offi'es  qu'elle  contient  d*aider  de  vos 
lumiires  les  travaux  legislatifii  qui  auraient 
pour  but  de  donner  un  nouveau  code  de  loix 
k  mes  sigets.  Get  objet  me  tient  trop  k  cceur, 
et  j'en  oonnais  trop  la  haute  importance,  pour 
ne  pas  desirer,  pendant  sa  confection,  de  pro- 
fiter  de  votre  savoir  et  de  votre  experience. 
Je  prescrirai  ft  la  commission  qui  en  est  char- 
gee,  d*avoir  recours  ft  vous  et  de  vous  adres- 
ser  ses  questions.  Recevez  en  attendant  mes 
remercimens  sincftres,  et  le  souvenir  ci-joint 
comme  une  marque  de  Testime  particuliftre 
que  je  vous  porte  Alexandre. 

Vkone*  le  10-tt  AnH  1815. 

ENGLISH  TRANSLATION. 

Sir,  —  It  is  with  great  interest  that  I  have 
read  tiie  letter  which  you  have  written  to 
me,  and  the  offer  it  contains  to  give  the  aid 
of  your  enlightened  mind  to  any  such  labours 
in  the  field  of  legislation,  as  may  have  for 
their  object  the  giving  to  my  sutvjects  a  new 
body  of  laws.  TUs  object  I  have  too  much  at 
heart,  and  I  am  too  well  apprised  of  its  high 
importance,  not  to  be  desirous,  while  that 
business  is  in  band,  of  availing  myself  of  your 
knowledge  and  experience.  I  shall  direct  the 
commission,  whidi  stands  charged  with  it, 
to  have  recourse  to  you,  and  to  address  to 
you  its  questions.  Receive  in  the  meantime 
my  sincere  thanks,  and  the  annexed  keep- 
sake* as  a  token  of  the  particular  esteem  m 
which  I  hold  you.  Alexander. 

Vienna,  lO-SS  April  181S. 

*  This  ^*  souvenir^*  was  contained  in  a  small 
packet,  dosed  by  the  imperisl  scaL  In  an  ac- 
companying letter  from  a  minister  in  the  suite  of 
his  Imperiiu  Muesty  to  a  Russian  gentleman  of 
distinction  then  m  London,  it  was  spoken  of  by 
the  description  of  '<  un  hague  de  prix^^  a  valu- 
able ring.  The  packet  was  returned  with  die  seal 
unbroken :  the  reason  will  be  seen  presently. 
While  the  Emperor  was  still  in  London,  Fnnce 
Adam  Csartoriski,  being  apprised  of  the  habitual 
state  of  seclusion  to  which  my  pursuits  have  con- 
demned me,  obtained,  through  the  intervention 
of  a  common  friend,  the  assurance  that  the  door 
of  my  hermitage  should  be  open  to  him,  for  the 
purpose  df  a  request  he  wished  to* make  to  me 
for  my  eventual  assistance  in  relation  to  a  code 
of  lawBi  of  the  concession  of  which  some  expec- 
tation was  at  that  time  entertained.  He  came 
acoordinsly,  and  was  received  with  the  respect 
commanded  by  his  well  known  character,  and 
the  cordiality  produced  by  the  remembrance  of 
old  acquaintance.  Being  at  that  time  in  a  state 
of  constant  attendance  on  his  Imperial  Mi^esty. 
this  Prince  liad  already  for  some  time  been,  and 
for  a  considerable  time  continued  to  be,  univer- 
sally regarded  as  die  destined  Viceroy  of  the 
then  future  kingdom.  Tbe  intentions  of  his  Im- 
I>erial  Migesty  with  relation  to  it  were  at  that 
time  either  not  yet  formed,  or  not  yet  disclosed : 
but,  if  not  the  nopes«  at  any  rate  the  wishes,  of 
the  Polish  nation  pomted  to  the  comparatively 
at  least,  and  in  .no  inconsiderable  decree  even 
absolutely,  excellent  constitutional  code^  which 
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No.  XII. 

Jeremy  BerUham  to  the  Emperor  of  all  the 

Russias. 


LETTER  II. 


'London,  June  1815. 
Sire,  —  I  open  tbis  moment  the  letter  in 
your  own  hand,  with  which  your  Imperial 
Majesty  has  been  pleased  to  honour  me 


towards  the  reign  of  the  amiable  and  unfortunate 
Stanislaus  had  been  brought  forward  under  his 
auspices. 

The  eventual  assistance  desired  was  no  sooner 
aslied  than  promised.  But,  every  thing  depend- 
ing  upon  the  perhaps  unformed  and  at  any  rate 
unscrutable  will  of  his  Imperial  Majesty,  every 
thing  that  was  said  on  that  sulyea  was,  on  the 
Prinoe*s  side  naturally,  and  on  my  own  caiefiiUy, 
confined  to  generals. 

As  to  the  Imperial  letter,— having  received 
it  in  June  1815,  early  in  the  next  month  I  sent 
a  reply  of  considerable  length,  sending  at  the 
same  time  a  copy  of  it  addressed  to  the  Prmce, 
whom  I  understood  to  be  stUl  in  attendance  on 
the  Emperor. 

On  tne  sul^ect  of  the  riii|^,— observing  that 
so  distinguished  an  honour,  as  that  of  a  letter 
under  his  Imperial  Majesty^sown  hand,  divested 
of  their  value  all  such  orainary  fovours  as  the 
packet  was  said  to  contain,  I  begged  leave  to 
refer  his  Miyesty  to  the  letter  thus  remunerated, 
for  a  proof  of  my  inability  to  accept  anything  to 
which  any  pecuniary  value  could  oe  attached. 

In  r^ara  to  the  commUtion  or  board  in  ques- 
tion,—I  took  the  liberty  of  saying,  that  I  would 
hasard  the  prediction,  that  from  that  auarter  no 
such,  nor  any  other  questions,  woula  ever  be 
addressed  to  me:  that,  as  to  the  minister ~m 
whose  hands  the  management  of  the  business  was 
lodged,— partly  (torn  such  of  his  productions  as 
I  had  seen  in  print  or  manuscripit.  partly  ftom 
the  special  and  separate  reports  or  divers  well- 
informed  persons,  I  was  myself  pretty  well  in- 
formed of  the  sute  of  his  qualifications  for  this 
most  important  of  all  fimcUons :  that  I  was  but 
too  fully  persuaded  of  his  incompetency  for  any 
higher  task  than  that  of  collecting  materials : 
that  he  was  already  much  betteir  acquainted  with 
my  works  than  it  was  agreeable  to  him  to  be : 
that  his  colour  might,  if  his  Majesty  pleased  to 
make  the  experiment,  be  seen  to  change  at  the 
bare  mention  of  my  name :  that  I  was  mllv  and 
particularly  apprised  of  the  money  which  in  the 
shape,  of  salaries  had  been  employed  in  the  fir' 
mation  of  that  department :  tnat  the  managing 
head  being  thus  incompetent,  the  remit  would  be, 
— that,  to  any  other  purpose  than  that  of  collect- 
ing materials,  the  whole  amount  was  expended  in 
waste:  that  not  to  speak  of  other  instances  with 
which  the  public  was  but  too  well  acqtudnted. 
the  appointment  made  of  such  a  person  was  or 
itsdf  a  proof  but  too  conclusive,  of  the  sad  dearth 
there  was  in  that  vast  empire,  if  not  of  persons 
actually  possessed,  of  persons  as  yet  known  to 
be  possessed,  of  tne  qualifications  necessary  for 
sucn  a  work :  that  if  any  such  questions,  as  his 
MiVJesty  could  have  had  in  view,  were  to  be  ad- 
dressea  to  me,  the  only  shape,  in  which  I  could 

E've  an  answer  capable  of  beinir  of  use,  would 
!  that  of  a  complete  Outline  of  a  body  of  law, 


Through  another  channel,  I  reeeive,  in  the 
words  bagve  de  prix,  the  interpretatioo  of 
the  word  souvenir.  My  endearoufs  to  make 
myself  understood  on  that  subject,  have,  I 
fear,  not  beeii  altogether  sncoeaafuL  The 
same  packet  which  conveys  to  your  Majcftv 
this  expressioti  of  my  gratitude,  will  bear 
witness  for  me,  that  in  my  eyes, — after  the 
proof  afforded  me,  as  above,  of  the  i^aoe 
which  I  am  fortunate  enough  to  possess  in 

such  as  I  had  already  offered  to  sketch  out:  that 
if  his  Mnieaty  would  be  pleased  to  call  for  nA 
a  work  at  mv  hands,  and  at  the  same  time  iuTitt 
all  persons  ui  general,  and  hk  own  aalvecta  of 
both  nations  in  particular,  to  exhibit  works  ta 
competition  with  mincL — he  might  thna  not  only 
bring  under  his  eye  the  whole  existing  amck  of 
appropriate  talents,  but  give  birth  to  an  inde- 
mute  increase:  and  thus,  at  little  or  no  expense, 
establish  a  school  of  legislatitm^ — and  thereby 
make  the  best  prodsion  posaiUe  for  filling  the 
situations  belonging  to  the  department  in  aue>> 
tion,  with  persons  of  whose  aptitude  for  the  fuae- 
tions  of  it  toe  most  apposite  and  oondoalve  pnds 
had  been  afforded:  that  in  the  first  instaaoe  the 
expedient  might  be  tried  in  Russia,  or  ui  Poland, 
or  m  both  countries  at  the  same  time:  and  that, 
as  to  my  own  part,  in  Pobmd  in  the  hands  of 
Prince  Ciartoiiski,  I  should  be  sore  of  the  ab. 
senoe  of  all  such  opposing  tricks  as  I  ahonld  be 
sure  of  the  presence  of  ,  in  the  other  caae. 

Aiier  a  letter  to  any  sndi  effect  as  the  abore, 
so  far  as  concerned  Russia,  my  expectationa,  n 
may  be  well  imagined,  could  not  be  aangaxnc ; 
but  so  far  as  concerned  Pobnd, — on  the  sap. 
position  of  Prince  Ciartoiiski's  being  what  he 
was  at  that  time  universaUv  said  to  be  about  is 
be,  such  was  the  known  nenignity  and  indoi- 
gence  of  his  Imperial  M»esty*s  dimsitioa,  there 
might,  it  seemed  to  me,  be  still  a  chance.  Troa 
the  Prince  at  any  rate,  though  scarcely  from  hu 
Majesty,  I  was  still  in  expe^ation  of  an  answer, 
—when,  on  a  sudden,  —  mv  situation  bcmg  m 
that  timeata  distance  from  ttie  centre  of  mtelb. 
gence, — I  learnt  from  the  pnblk  ptims,  that  the 
appointment  of  Viceroy,  over  the  newly  oegm^ 
ixed,  or  rather  disorganized,  remnant  of  the  ocoe 
republican  kingdom,  had  been  given  to  a  nsae 
that  I  had  never  heard  of. 

After  this,  the  treaties  diat  were  mnde  poU; 
rendered  it  but  too  manifest,  that,  together  wnk 
so  many  other  looked-for  constitutiana»  the  eoc- 
stitution  of  Poland  had  taken  ito  seat  on  thessae 
doud  with  Utopia  and  Armata:  that  what  re^ 
mained  of  that  unhappy  country  under  its  o«i 
name,  had  been  finally  swallowed  up  in  the  gslf 
of  Russian  despotim :  that,  in  a  word,  eBga|>r^ 
ments  are  regarded  as  binding,  by  those  alsae 
who  cannot  violate  them  with  imnunity  ;  and  tiiit 
of  that  modem  Holy  League^  wnlch  m  ha  spin 
is  so  congenial  to  that  or  the  original  one^  it  s 
a  fondamental  principle, — that,  in  the  hasiditf 
thera/ifg^and  nUh-rukngfew^  the  neaier  dw  con- 
dition of  the  nO^ecUmany  can  be  btougltt  to  *c 
condition  of  the  beasu  of  the  field,  the  beott  a 
will  be  for  the  interests,  eternal  as  we&  as  temp»- 
nil,  of  all  parties.  [Notetoltt  EAtUm^mw^^ 
the  preceding  correspondence  waspablislied  mtt 
body  of  the  work,  while  that  which  munediaieh 
foUpws,  appeared  afterwards  in  die  ^  Soffb- 
ment*'  Ed,] 
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your  Majesty's  good  opinion — money's  worth, 
as  well  as  jnoney,  is,  in  this  ease,  without 
value.  The  imperial  seal  will  be  found  un- 
broken. 

Your  Majesty's  toish  is— .to  turn  my  humble 
services,  in  some  .way  or  other,  to  account. 
.In  that  view  it  is,  that  your  Majesty  has  been 
pleased  to  point  out  a  particular  course.  But 
so  it  happens,  that  if  lliis  and  no  other  were 
the  course  pursued,  it  is  not  in  the  nature  of 
the  case,  that  that  wish  should  in  any  degree 
take  effect.  The  impossibility  is  the  result 
of  drcumstanoes,  which  to  your  Majesty  are 
not  known,  and  which  it  is  therefore  neces- 
sary for  me  to  bring  to  view :  which  done,  I 
will  take  the  liberty  of  submitting  two  courses, 
in  either  of  which,  the  opinion  your  Imperial 
Majesty  is  pleased  to  entertain  of  me,  might 
be  productive  oi  public  benefit. 

**  Je  prescrirai,"  says  the  letter — **  Je 
presoirai  k  la  commission  d'avoir  recours  k 
vous,  et  de  vous  adresser  ses  questions."  — 
The  course  b  a  perfectly  regular  one,  and 
nothing  is  more  natural  than  that  it  should 
have  been  suggested,  or  even  that  it  should 
iiave  suggested  itself,  to  your  BAajesty.  Yet 
if  this  were  all,  your  Miyesty's  intentions,  it 
will  be  seen,  would  be  altogether  frustrated. 

In  my  former  letter,  a  proposal  I  took  the 
liberty  of  submitting  was,  that  I  should  re* 
ceive  your  Majesty's  orders,  for  the  drawing 
up  upon  a  plan  of  my  own,  and  submitting 
to  your  Majesty,  a  projit  de  lot,  an  the  sul^ 
ject  of  some  large  portion  of  tiiat  complete 
body  of  law,  which  has  so  long  been  in  con- 
templation :  and  in  particular,  of  that  which 
belongs  to  the  psiui/ branch :  upon  the  closer 
view,  which  the  present  occasion  has  obliged 
me  to  take  of  the  subject,  the  course  which, 
as  above,  had  at  that  time  presented  itself 
simply  as  an  eligible  one,  now  presents  itself 
to  me  as  the  only  eligible  one. 

The  penal —  I  understood  from  good  au- 
thority a  little  more  than  a  twelvemonth  ago 
—  was  the  branch,  on  the  subject  of  whidi, 
at  that  time,  or  a  little  before  that  time,  the 
greatest  advances  had  been  made.  From  the 
4K>mmis8ion  alluded  to,  questions  relative  to 
this  branch  (suppose)  are  addressed  to  me. 
For  giving  answers  to  those  questions,  with 
any  prospect  of  being  of  use,  there  is  but  one 
course  which  I  could  take ;  and  this  is — to 
draw  up  as  above,  the  proposed  projet  de  lot, 
and  so  transmit  the  tout  ensemble.  Yes,  Sire : 
upon  the  tout  ensemble,  in  a  case  like  this, 
everything  depends.  The  points  to  which  the 
questions  would  point,  would  be  such  and 
such  particular  points.  What,  in  such  ease, 
I  should  have  to  say  in  answer,  I  well  know. . 
— *'  It  will  not  be  possible  foE  me  (I  should 
say)  to  determine  within  myself  what  is  best 
to  be  done  in  relation  to  those  points  in  par- 
ticular, until  it  is  understood  by.  me  what  is 
proposed  to  be  done  in  relation  to  such  and 


such  other  poitits,  with  which  those  are  ne- 
cessarily connected. " 

In  an.all-compreheusive  body  of  law,  such 
as  that  in  question,  each  provision  requires 
to  be  adjusted  to,  and  for  that  purpose  con- 
fronted with,  every  other.  In  no  other  way 
should  I  ever  think  —  in  no  other  way  did  I 
ever  think,  of  drawing  up  the  projet  of  a 
cods.  Thence  it  is  that,  if  not  in  the  first 
instance,  at  the  long  run,  any  papers  sent  by 
me  in  the  shape  of  answers,  would,  if  they 
amounted  to  anything,  fall  into  that  very 
shape  in  which  I  ventured  to  propose  they 
should  be  presented  in  the  first  instance,  and 
in  which  the  course  in  question  would  not 
admit  of  their  being  presented,  if  at  all,  till 
at  the  end  of  an  indefinitely  greater  length 
of  time. 

On  a  subject  such  as  this,  it  is  only  in  pro- 
portion as  a  man  is  himself  master  of  it,  that 
he  is  qualified  for  putting  questions  to  others. 
On  a  subject  such  as  this,  in  the  situation 
occupied  by  the  persons  alluded  to,  if  men 
are  perfectly  qualified  for  putting  questions, 
they  are  pretty  well  qiuilified  for  doing  the 
business  without  putting  questions :  at  any 
rate,  if,  in  their  own  opinion,  they  are  quali- 
fied for  putting  any  such  questions,  in  that 
same  opinion  they  can  scarcely  fiul  of  being 
qualified  for  doing  the  business  without  put- 
ting any  such  questions. 

But,  the  better  qualified  they  are  in  their 
own  opinion  for  doing  the  business,  and  thence 
for  putting  questions  in  relation  to  it,  the 
less  will  they  feel  disposed:  and  assuredly,  so 
long  as  by  any  means  it  could  be  avoided,  no 
such  questions  would  ever  be  put. 

Suppose  them,  however,  put — put  by  the 
persons  alluded  to — the  questions  are  still 
their  questions.  In  relation  to  those  ques- 
tions, before  they  are  sent,  the  determination 
will  have  been  already  tdcen:  taken  by  the 
very  persons  by  whom  the  questions  will  have 
been  penned. 

The  transmission  of  the  question  will  be 
matter  oi  form.  Supposing  answets  sent, 
the  reception  given  to  the  answers  will  be 
matt-er  of  form.  If  the  acknowledgment  of 
their  being  received  (^n  be  avoided,  avoided 
it  will  be. 

If  it  cannot  be  avoided,  the  matter  of  the 
answers  divides  itself  into  two  parts.  In  this 
or  that  part,  does  it  happen  to  be  conformabfe 
to  the  predetermination,  taken  as  aoove  ?  In 
that  part  it  is  of  course  needless :  useless, 
therefore, — in  any  other  character  than  that 
of  a  testimony  in  fiivour  of  the  wisdom  by 
which  the  predetermination  was  made :  — as 
to  the  vneonformahU  remainder,  coming,  as 
it  does,  from  a  foreigner,  who,  if  he  has  s<Mne 
notion  of  the  business  taken  in  general,  at 
any  rate  does  not  understand  the  state  of  the 
particular  country  in  question,  it  is  of  coursa 
inappUcMe, 
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Sire,  this  is  not  surmbe:  it 
oertsinty ,  derived  firom  reiterated  ezperienoe. 

The  business  being,  under  your  Majesty's 
government,  as  the  like  businesses  are  with 
us,  in  farm  put  into  the  hands  of  a  comsn't- 
su>»,  or,  as  we  say  here,  a  hoards  —  your 
Biajesty's  letter  to  me  could  not,  with  strict 
propriety,  have  spoken  of  it  in  any  other 
terms.  But,  so  fiur  as  concerns  original  pen- 
manship, this  same  business  (it  is  no  secret) 
is, — as  in  the  first  instance  every  such  bu- 
siness ought  to  be,  or  rather  cannot  but  be, 
— in  the  hands  of  one,  and  but  one,  person. 
Now  this  one  person  is  generally  known : 
the  others  being  figurantes^  and,  except  to 
the  readers  of  your  Idajesty's  court  calendar, 
not  known.  Of  this  one  person,  and  no  other, 
I  must  therefore  speak,  on  pain  of  being  un- 
intelligible. 

Of  this  person,  though  near  two  yesra  in 
your  Majesty's  dominions  (it  was  in  the  years 
1786  and  1787,)  not  hainng  visited  either 
capital,  I  have  not  any  personal  knowledge. 
But  of  hi»  writings  / know  agreat  desl  more, 
and  of  mine,  he  knows  agreat  deal  more,  than 
it  is  agreeable  to  Atm  to  think  o£  Ever  since 
he  began  his  career,  he  has  beheld  in  my 
name  an  object  of  terror :  an  emotion  which, 
at  several  ^Qstinct  times,  in  the  view  of  se- 
veral diflerent  persons,  has  betrayed  itself: 
betrayed  itself  by  symptoms,  such  as  would 
figure  in  a  comedy.  Your  Majesty  has  no 
time  for  gossiping  aiieodotes»  or  I  could  fur- 
nish written  proofr. 

Sira,  I  shidl  as  soon  have  answera  to  send 
to  the  Emperor  of  Morocco  as  to  a  commis- 
sion so  headed.  But,  if  you  have  a  mind  for 
a  laugh,  tell  him  you  have  received  papers 
firom  me,  and  that  they  are  satisfiustory.  But 
salts  and  smelling-bottle  should  be  at  hand. 

Sire,  I  should  UI  warrant  the  good  opinion 
entertained  of  me,  if  I  hesitated  to  pronounce 
him  rtfdicdQ^  incapable;  for,  supposing  this 
to  be  a  truth,  I  am,  perhaps,  the  only  person, 
firom  whom,  with  any  chance  of  good  effect, 
your  Majesty  could  receive  it.  The  persons, 
by  whom  on  such  a  subject,  any  judgment  at 
all  could  be  pronounced,  are  extremely  few: 
of  these  few,  probably  not  one,  how  intimate 
soever  his  persuasion  were,  could  dare  to 
avow  it  to  your  Majesty :  unless,  perhaps,  it 
were  some  rival,  whose  suggestions  would  be 
liable  to  be  referred  altogether  to  the  motive 
indicated  by  that  name. 

Meantime,  from  the  person  in  question,  with 
his  colleagues  and  supporten,  your  Imperial 
Biajesty  wUl  have  received  the  assurance, 
that  no  such  assistance,  either  firom  myself  or 
from  any  other  foreigner,  is  necessary :  and 
that  not  being  necessary,  it  would  be  but 
an  incumbrance:  fiir  that  no  foreigner  has  or 
can  have  any  tolerable  acquaintance  wi^  the 
business:  while  theg  are  beoooM  complete 
masten  of  it.     In  relation  to  this  matter,  I 


[No.  XfL 


will  venture  to  submit  to  your  Imperial  Mm- 
jesty  tiie  following  observations :  — 

When,  firom  any  country,  a  complete  body 
of  law,  such  as  appean  to  be  proposed, — or 
any  one  of  its  largest  divisions,  wuA  as  a 
penal,  a  civil,  or  a  constitataonal  eodc, — is 
in  contemplation, — in  respect  of  psblicity, 
two  modes  of  going  about  the  bosineaa  —  tke 
chee  and  the  open  mode — require  to  be  dis- 
tinguished. 

Carried  on  In  the  ehee  mode,  it  ia  eamed 
on  as  in  ordinary  cases,  by  a  siogle  penoo,  or 
some  small  number  of  persons,  appointed  by 
the  sovereign ;  and  not  made  public  et  all, 
till  it  eomes  out  armed  wiih  the  farce  of  iam^ 

Carried  on  in  the  open  mode,  the  woric, 
antecedently  to  its  coming  out  armed  with 
the  fisroe  of  law,  is  made  pufaiie,  vis.  ia  the 
way  in  which  Kterary  works  in  general  are 
made  public:  and  this,  for  the  purpoae  —  if 
not  expressly  declared,  at  least  implied  and 
generally  underetood — of  its  being  taken  fior 
tiie  subject  of  observations,  such  as  any  per- 
son (keeping  his  expressions  of  eoume  withia 
the  bounds  of  respect  and  decency)  maj,  ia 


a  manner  alike  publie,  feel  diapoeed  to  < 
munioate.  The  mode,  which,  m  the  pecseat 
case,  will,  in  course,  be  recommended  by  ^e 
commission,  is  the  dose  mode.  Wby?  Be- 
cause in  this  mode,  their  inaptatnde,  be  it 
ever  so  complete,  wUl  be  screened:  acteesied, 
till  exposure  comes  too  late  for  obviating  and 
praventbig  nuadiief,  with  whicb  it  is  preg- 
nant: whereas,  by  the  open  mode,  it  vroald 
be  brought  to  light  in  time. 

In  regard  to  the  demand  tot  pieviosia  pab- 
licity,  altogether  dififerent  is  the  preacnt  ease 
from  that  of  ordinary  legislstion;  t.  c.  legis- 
lation taking  for  its  subject  matten  oi  detail, 
as  they  happen  to  present  thenaelTea.  la 
that  case,  the  business  is,  of  course,  and  mart 
be  carried,  and  cannot  but  be,  carried  on  ia  the 
dose  mode.  This  doseness  is  what  fiallovs 
from  the  constitution  of  the  govemmcat: 
as  that  does  from  the  extenriveaesa  of  the 
territory,  and  the  state  of  society  among  the 
great  bulk  of  its  iahabitanta.  1^  want  of 
time,  if  by  nothing  else,  previooa  pohlidty  k 
in  that  case  rendered  generally  impracticaMp 
The  demand  for  legislation  being,  in  tUi 
case,  the  result  of  sudden  exipncy,  —  sedi 
exigency  requires  to  be  provided  fisr  at  it 
oceun,  and  without  loss  of  time. 

Quite  different  in  this  reqiect — not  to  as; 
opposite — is  the  present  case:  theeaaerk 
may  be  cslled)  ot  eod^lcation:  where,  of  the 
entire  field  of  An9 — a  fidd  little  leas  extoi- 
sive  than  the  whole  fidd  of  hmnaa  aetkn— 
some  very  hurge  portion  (a  third,  a  ftmr^ 
a  fifth,  or  some  such  matter)  —  and  which, 
in  some  way  or  other,  is  —  and  for  ^ges  hn 
(m  some  shape  or  other,  at  snoceeaive  taaei. 
though,  hitherto,  as  to  a  large  proportioa  of 
it,  in  a  bad  enough  shape)  lain  covered  with 
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law,  — 18  to  receive  an  entire  new  ooTering 
all  at  onoe.  The  field  having  already  its  old 
covering,  henee  oomes  the  /«^'&^  of  waiting, 
and  that  without  any  more  than  the  accus- 
tomed inconvenience,  for  whatsoever  lights 
may  be  capable  of  being  collected,  for  the 
elucidation  of  the  ground :  and  thence,  during 
whatsoever  length  of  time  may,  for  so  impor- 
tant a  purpose,  be  found  neoessary :  waiting^ 
viz.  before  final  enactment;  the  formation  of 
the  new  one,  if  as  yet  unformed,  or  the  ex- 
amination of  it,  if  formed,  being  all  the  while 
going  on.  But^  of  this  same  new  covering, 
whatsoever  may  be  the  sort  of  matter  which 
it  substitutes  to  the  old,  one  sure  effect  will 
1m  (unless  in  so  fiv  as  this  or  that  particular 
exception  oomes  to  have  been  made  and  de- 
clared) to  reduce  the  old  matter,  in  its  whole 
extent,  to  a  non-entity.  And,  along  with  the 
JaciU^,  hence  comes  the  demand  for  a  de- 
lay—  a  preoaution  at  once  so  neoessary  and 
so  safe. 

In  a  case  like  this,  aoiwers  from  me  received 
or  not  received,  when,  by  your  Majesty's  au- 
thority, the  code  as  penned  by  the  commis- 
sion first  comes  out,  will  it  come  out  already 
armed  with  the  foree  of  law?  or  only  in  the 
ahape  oi^projet  de  ltd,  continued  thereupon 
in  that  state,  for  a  length  of  time  more  or 
less  considerable,  —  to  the  intent  that,  by 
that  means,  the  sense  of  the  public  at  large, 
or  of  a  determinate  portion  of  the  public,  may 
in  the  mean  time  be,  in  some  shape  or  other, 
taken  upon  it? 

On  the  first  of  these  plans,  in  case  of  an  ill- 
penned  code,  the  mischief  would  commence 
immediately,  and  without  so  much  as  the  ap- 
pearance of  a  chance  of  its  being  prevented. 

In  the  other  case,  an  appearance  there  will 
be,  of  a  chance  of  prevention :  but  very  little 
more  than  an  appearance  will  there  be — 
From  the  calling  into  question,  in  any  one 
particular,  the  more  or  less  explicitly  de- 
clared excellence  of  it,  what  inducement  in 
any  shape  can  any  other  person  find? — what 
prospect  of  advantage,  either  to  himself,  or 
to  your  Mi^esty's  service  ?  At  your  Mijesty's 
ear,  stands  the  c^Bdal  adviser,  -.  seen  to  have 
been  in  possession  of  it  for  these  dozen  years 
or  some  such  matter,  — by  whom  you  will  be 
assured,  that  the  observations  are  nothing 
worth,  and  the  author  an  impertinent,  fitm 
whom  no  good  service,  in  this  or  any  other 
shape,  is  ever  to  be  expected. 

Sudi  is  the  sort  of  retribution  which  every 
one  would,  and  the  only  one  which,  in  this 
chee  mode,  any  one  could,  entertain  a  rea- 
sonable expeetatum  of  receiving, — for  any 
labour,  which,  on  so  important  and  vast  a 
field,  he  might  otherwise  feel  disposed  to 
bestow. 

Sire,  the  mischiefii  which,  —  from  so  pro- 
digiously extensive,  and  at  the  same  time  new, 
a  body  of  law,  drawn  up  by  such  hands,  — 


the  population  of  your  Majesty's  vast  empire 
will  stand  exposed  to,  are  sudi  as  I  tremble 
but  to  think  oC 

In  detail,  a  great  deal  of  bad  legislation, 
the  work  of  a  variety  of  hands,  all  of  them 
very  indifierently  qualified,  may  be  endured, 
and  the  mischief  flowing  from  it  may  continue 
to  flow  without  much  notice.  Why?  Be- 
cause, being  composed  of  additions  gradually 
made  to  an  original  stock  under  the  influence 
of  which  everybody  was  bom,  —  while,  of 
the  mischief  which  is  the  result  of  it,  a  part 
more  or  less  considerable,  in  consequence  of 
the  observation  taken  of  it,  comes  sooner  or 
later  to  be  put  a  stop  to, — tiie  rest  is  imputed 
to  tiie  imperfections  inseparable  from  human 
nature. 

But,  of  a  body  of  new  law,  such  as  that 
proposed,  the  effect  is,  in  some  very  large 
proportion,  as  above,  to  annihilate  the  whole 
body  of  that  fabric  upon  which  everything 
which  is  valuable  or  dear  to  man, depends: 
and,  when  the  gap  thus  made  in  the  old  mat- 
ter cones  to  be  filled  up  with  the  new,  — 
then  it  is,  that^  of  any  one  of  the  inadver- 
tenoea,  or  ignorances,  or  wrong  judgments, 
whidi  in  this  close  mode,  may  with  so  fiill  an 
assurance  be  expected,  —  ruin,  to  thousands 
and  tens  of  thousands,  will  be  but  the  too 
probable  consequence. 

At  the  same  time  it  will  be  known  —  for 
it  is  known  already — that  the  labours  of  an 
Englishman  —  of  an  Englishman,  whose  la- 
bours in  this  line  stand  approved,  not  only 
by  other  governments, — by  the  Bavarian-^ 
by  the  French,  at  sevml  different  periods-— 
but  by  your  Majesty's, — and  even  by  your 
Bf^esty  in  person — that  these  labours  have, 
to  this  very  purpose,  been  for  these  docen 
years  at  your  lAyesty's  command :  and,  all 
that  while,  those  who,  on  this  part  of  the 
field,  have  been  in  possession  of  your  Ma- 
jesty's ear,  have  been  successful  in  their  en- 
deavours to  keep  the  fruit  of  those  labours 
from  making  its  appearance. 

In  the  hands  of  several  different  persons, 
— all  unconnected  with  each  other  —  all  oc- 
cupying, at  different  times,  in  their  respective 
departments,  the  higheH  posts  in  your  Ma- 
jesty's service,  —  I  could  give  your  Majesty 
reason  to  be  assured  that  my  being  occupied 
in  a  task  of  this  nature  would  be  a  result  in 
no  small  degree  advantageous  to  your  Ma^ 
jesty's  empire :  in  this  or  that  instance,  mat- 
ter to  this  effect,  addressed  to  myself:  in 
other  instances,  to  other  people.  If  such  had 
not  been  their  real  persuasion,  what  could 
have  been  their  inducement  for  declaring  as 
much,  to  or  concerning  an  unconnected,  and 
in  most  instances  personally  unknown,  fo- 
reigner? Then  why  not  say  as  much  to 
your  Majesty?  Sire,  they  were  no  longer 
in  office :  or,  if  they  were,  it  had  not  been, 
or  was  not  at  that  time  exactly  within  their 
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'province ;  or  if  it  was,  confidence  was,  as  the 
event  proved,  on  the  decline. 

The  disappointments  which,  in  this  same 
ground,  your  Majesty  has  already  experienced, 
are  no  secret.  Now  by  what  cause  is  it  that 
these  disappointments  have  been  produced  ? 
By  this  one  circumstance;  —  by  the  adop- 
tion of  the  dose,  to  the  exdusion  of  the  open 
mode :  by  the  omitting  to  take  the  benefit 
of  such  lights,  as  the  world  at  large  might  be 
capable  of  affording :  by  exclusive  confidence, 
placed  in  a  small  number  of  persons,  or  rather 
in  a  single  person,  of  whose  aptitude  for  the 
task  no  proof  has  ever  seen  the  face  of  day : 
a  task  in  which  the  whole  field  of  government 
is  included,  and  for  which  the  whole  stock  of 
genius,  knowledge,  and  talent,  which  the  civi- 
lized world  affords,  would  not  be  too  great. 

Sir,  there  exists  not,  even  in  this  country, 
that  man,  or  that  limited  number  of  men, 
who,  in  the  eyes  of  the  public,  or  even  in 
their  owq,  would  be  competent  to  such  a  task, 
without  receiving  all  such  lights,  as,  after 
publication  made  for  that  declared  purpose, 
the  public  in  its  utmost  amplitude  should  be 
disposed  to  furnish.  In  the  commission  in 
question,  is  it  possible  your  Majesty  should 
continue  to  see  any  such  matchless  combina^ 
tion  of  genius,  intelligence,  and  wisdom  — 
to  say  nothing  of  probity — as  should  ren- 
der superfluous  in  Russia,  those  precautions, 
which  in  England  are  so  indispensable  ? 

As  to  competition, — in  the  close  mode,  of 
course  there  could  not  be  any  such  thing:  — 
competition  I  mean  as  between  two  or  more 
entire  draughts,  i.  e.  proposed  codes — drawn 
by  different  hands :  unless  it  were  between 
member  and  member  of  that  same  commission 
or  board;  which,  in  the  present  instance,  I 
take  for  granted,  is  not  to  be  expected.  By 
possibility,  the  open  mode  might  be  preserved, 
without  admitting  competition.  In  the  state 
of  a  projet,  antecedently  to  its  being  armed 
with  the  force  of  law,  one  work,  and  no  more, 
being  admitted,  such  one  work  might  be 
made  public,  with  liberty  to  persons  at  large, 
or  to  particular  descriptions  of  persons,  to 
make  observations  on  it :  —  to  point  out  any 
such  imperfections  of  detail  that  might  seem 
imputable  to  it,  but  not  to  propose  another 
projetj  in  the  whole  or  in  part,  in  lieu  of  it : 
in  a  word,  to  point  out  here  and  there  a  symp- 
tom of  weakness,  but  not  to  present  anything 
like  a  general  and  radical  remedy. 
#But,  in  this  case,  in  so  fiur  as  the  mode  of 
proceeding  can  with  any  propriety  be  said 
to  be  open,  its  openness  will,  comparatively 
speaking,  be  of  little  use.  Let  the  badness 
of  the  only  work  exhibited  be  rendered  ever 
so  manifest,  no  better  will  be  produced.  Lict 
the  disease  be  shewn  to  be  ever  so  desperate, 
no  remedy  will  be  at  hand  to  be  administered. 
The  utmost  good,  which  in  this  way  can  be 
done,  wiU  be  —  the  putting  an  end  to  the 


design  altogether,  by  showing  the  unlitiieflB 
of  the  hands  who  have  been  employed  in  it. 
But,  even  out  of  this  good — negatiTe  as  it 
is,  and  no  better — a  great  evil  vroold  be  but 
too  apt  to  arise.  Instead  of  the  incapa- 
city of  the  workman,  the  cause  of  tbe  bad 
performance  may  be  looked  for — and  being 
willingly  looked  for,  may  be  found  —  in  the 
nature  of  the  sort  of  work :  in  its  supposed 
incapacity  of  being  well  performed :  and,  rap- 
posing  the  unfitness  of  the  indimdmai  woik 
suffideotly  recognized,  this  of  coone  is  the 
hypothesis  whidi,  by  the  8tr<Migest  ties  id 
interest,  the  unskilM  workman  will  stand 
engaged  to  advocate. 

So  much  for  the  close  mode.  Now  as  to 
the  open  mode,  competition  as  above,  being 
supposed  admitted.  What  are  its  advantages? 

In  the  first  place,  all  that  incalculable  mass 
of  mischief  just  alluded  to,  is  ayoided. 

In  the  next  place,  the  greatest  probability 
is  obtained,  of  the  best  possible  code :  a  pro- 
bability, the  greater  the  number  of  the  eom- 
petitors  on  the  one  hand,  and  of  the  critics, 
in  the  character  of  advocates  and  judges,  on 
the  other. 

In  the  third  place,  the  comfort  and  aatisfec- 
tion,  Xvhich  so  unequivocal  a  proof  of  the  sin- 
cerest  regard  for  their  feelings,  their  wishe«, 
their  good  opinion,  their  lasting  welfere,  could 
not  £ul  to  afford  to  the  thinking  part  of  the 
people.  A  more  unequivocal  one  it  aorely  I* 
not  in  the  power  of  a  sovereign  to  give.  WFiM- 
011^  this  token, — the  best  possible  code,  tup- 
pose  it  even  a  perfect  one,  will  want  much 
of  producing  the  good  effect,  which,  by  means 
of  a  work  of  that  sort  is  capable  oif  being 
produced:  ufith  so  expressive  a  token,  any 
inconvenience,  of  which  the  change  may,  in 
spite  of  every  care,  happen  to  be  productive, 
will  receive  no  slight  compensation*  as  well 
as  reduction,  firom  the  proof  affoided  of  the 
goodness  of  the  intention  that  gave  birth 
to  it. 

In  the  last  place  comes,  as  tbe  effect  of  all 
these  several  causes,  the  ease  to  your  Imperial 
Majesty's  conscience.  Think,  Sir,  of  Che  re- 
sponsibility— the  tremendous  responsibility 
— which  you  would  incur,  by  setting  the  des- 
tiny of  forty  millions  of  souls,  to  hang,  as  it 
were,  by  a  thread,  upon  a  work  of  sudi  vast 
extent,  drawn  up —  I  cannot  but  repeat  it — 
by  such  ill-qualified  hands.  Yes,  Sir,  this 
would  be  responsibility  indeed.  Pursue  the 
open  mode — receive — not  from  mine  only, 
but  fi-om  every  other  hand,  that  can  find  sack 
an  offering  to  make,  whatsoever  it  aball  have 
to  give  —  plan  for  the  whole,  plan  for  this  or 
that  part — miscellaneous  oba^rationa, — do 
such  burden  ¥rill,  in  that  case,  press  upon 
your  Imperial  Majesty's  conscience.  Tbe 
consciences,  upon  which  whatever  burthen 
there  is  will  press,  will  be — in  the  first  place, 
those  of  the  volunteer  workmen  themselveB' 
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in  the  next  place,  those  of  the  thinking^  though 
not  working,  part  of  the  public,  whose  suuf- 
frages,  by  another  application  of  the  same 
all  •  preserving  principle  —  the  principle  of 
publicity,  it  will  have  been  your  Majesty's 
endeavour  to  collect.  At  the  door  of  this 
many-seated  tribunal,  should  its  judgments 
prove  more  or  less  erroneous,  will  all  blame 
from  the  error  lie.  Your  Imperial  Majesty, — 
having  towards  the  avoidance  of  error  done 
all  that  it  is  in  the  power  of  man  to  do,  — 
will  stand  clear  from  all  self-reproach,  as  well 
as  from  all  censure. 

Your  Imperial  Majesty  has  seen,  on  the  one 
hand,  the  close  mode,  with  ita  mischiefe :  on 
€he  other  hand,  the  open  mode,  with  its  ad- 
vantages. Let  the  course,  which  from  the  first 
I  ventured  to  point  out,  be  adopted, —  your 
Imperial  Majesty  will  see  all  those  mischiefs 
avoided—  all  these  beneficial  results  secured. 

In  my  proposal,  as  above, — the  open  mode, 
with  all  the  advantages  naturally  attached  to 
it  —  the  open  mode,  with  the  benefit  of  com- 
petition —  was  implicitly  included. 

My  projet,  1  took  for  granted,  would  be 
presented  to  your  Imperial  Majesty  ready 
printed.  Produced  thus  to  the  world  before 
it  had  ever  met  your  Imperial  Majesty's  eye, 
—  the  work  might  be  ever  so  inapplicable,  or 
even  absurd,  your  Imperial  Miyesty  would  not 
be  subjected  to  any  imputation  on  that  score. 
The  only  source  of  responsibility  would  be  the 
choice  thus  made  of  the  person,  to  whom  the 
encouragement  would  thus  have  been  given: 
but,  from  all  imputation  of  improvidence  on 
that  score,  your  Imperial  Majesty  stands,  it  is 
hoped,  sufficiently  exempted,  by  the  testimo- 
nies which  in  my  first  letter  were  submitted 
to  your  Imperial  Majesty's  notice. 

In  this  state,  let  me  suppose  it  published 
(I  mean  my  projet)  at  St.  Petersburgh.  Over 
and  above  any  particular  degree  of  aptitude 
which  it  may  be  found  to  possess,  —  the  ad- 
vantages wiuch  result  from  the  circumstance 
of  its  coming  from  a  foreign  hand,  will  pre- 
sently (I  can  not  but  flatter  myself)  appear 
manifest. 

Of  any  such  publicitjr  given  to  the  work, 
the  object  or  end  in  view  can  be  no  other  than 
(he  receiving,  from  the  thinking  part  of  the 
public,  indication  of  any  such  imperfections, 
as  it  may  be  in  the  power  of  any  person  to 
point  out  in  it, — with  or  without  the  indica- 
tion of  correspondent  remedies,  or  supposed 
remedies:  unless  for  a  distinct  object  be  to 
be  taken  the  enabling  and  encouraging  them, 
to  give  indications  of  the  like  nature,  in  rela- 
tion to  whatsoever  body  of  law  may  have  been 
the  final  result. 

In  this  view,  when  the  publication  is  an- 
nounced,—  notice  given  in  some  shape  or 
other  to  the  public  at  large, — notice,  having 
£or  its  olject  the  obtaining,  from  all  such  as 
in  their  own  conception  are  qiudified  $o  furnish  | 


it,  communication  of  the  sort  just  mentioned, 
— seems  to  follow  as  a  matter  of  course. 

Publication,  it  is  true,  might  have  place, 
without  any  such  notice.  Moreover,  the  no- 
tice being  given,  the  purport  of  it  might  con- 
fine itself  to  simple  permission ;  without  any 
direct  and  positive  invitation.  But,  without 
positive  invitation, — very  limited,  and  even 
precarious,  would  the  effect  of  the  notice  be 
in  the  way  oi  encouragement.  So,  on  the  other 
hand,  the  warmer  the  invitation,  the  stronger 
the  encouragement :  the  stronger  the  encou- 
ragement,  and  therefore  the  greater  the  proba- 
bility thus  afforded,  of  the  accomplishment  of 
the  object  thus  supposed  to  be  in  view. 

In  so  far  as,  in  any  imperfection  or  supposed 
imperfection  having  place  anywhere  in  the 
proposed  body  of  law,  it  happens  to  any 
person  to  see  a  probable  cause  of  mischief,  to 
himself  or  any  other  person  or  persons,  in 
whose  welfare  he  feels  an  interest  — in  so  far, 
to  engage  him  to  do  what  depends  on  him 
towards  making  known  such  mischief,  to  those 
in  whose  power  it  is,  or  to  him  seems  to  be, 
to  afford  relief,  motives  cannot  be  wanting : 
all  that  can  be  necessary  is  the  removal  of 
restraints.  By  the  invitation  above  sup- 
posed, this  necessary  removal  will,  at  least,  be 
strongly  promoted,  if  not  universally  accom- 
plished: I  say,  if  not  universally  ticcompUsked; 
for,  in  so  far  as,  in  the  event  of  his  making 
any  such  communication,  an  individual,  by 
whom  it  would  otherwise  have  been  made, 
sees  reason  for  apprehending  injury  at  the 
hands  of  any  subordinates, — in  so  far  the  in- 
vitation, given  by  the  sovereign,  cannot  but, 
in  the  instance  of  that  individual,  fail  of  such 
its  intended  purpose. 

But  motives,  how  adequate  soever,  suffice 
not  without  adequate  metms:  .and,  for  the 
purpose  of  giving  publicity  in  this  way  to  all 
such  useful  information  as,  if  means  were  not 
wanting,  might  be  afforded, — the  stock  of 
necessary  means  at  the  command  of  indivi- 
duals, would,  I  cannot  but  apprehend,  be  very 
fiir  from  sufficient,  unless  facilities  were  for 
this  purpose  afforded  by  the  hand  of  govern- 
ment. 

By  the  following  very  simple  arrangement, 
if  I  do  not  much  deceive  myself,  not  only  may 
the  frunlities  necessary  to  this  purpose  be 
afforded, — but,  in  the  onlyvray  in  which  it 
can  be  either  necessary  or  conducive  to  the 
service,  encouragement  may  be  afforded,  and 
that  without  any  unproductive  or  superfluous 
expense;  and  moreover — and  still  without 
any  additional  expense  —  a  school  of  legisla- 
tion formed,  out  of  which,  for  filling  offices  be- 
longing to  this  department,  individuab  may  be 
chosen,  distinguished  by  tiie  most  conclusive 
proo&  of  that  aptitude,  of  the  deficiency  of 
which  the  recorded  confessions  lie  before  me: 
proofs,  such  as  the  nature  of  things  will  nob 
suffer  to  be  afforded  by  any  other  means. 


Digitized  by 


Google 


522 


PAPERS  ON  CODIFICATION. 


[No.  XiL 


In  the  whole  or  in  peri,  let  the  author  of 
every  such  communicstion  be  eased  of  the 
expense  oi  printing :  in  the  whole  or  in  part, 
let  him  moreover  be  eased  of  the  expense  of 
printing-paper :  vis.  to  the  extent  of  a  limited 
number  of  copies :  but  with  permission  to  add, 
at  his  own  expense,  paper  for  as  many  addi- 
tional copies  as  he  thinks  fit:  and  so  in 
regard  to  advertiiements :  money,  received  on 
account  of  the  sale,  to  be  paid,  either  all  of 
it  to  the  author,  or  all  of  it  to  the  treasury, 
or  in  this  or  that  proportion  divided  between 
the  individual  and  the  treasury,  according  to 
circumstances. 

But  an  essential  precaution,  without  which, 
mischievous  deception  instead  of  uaefiil  infor- 
mation will  be  the  result,  is — that  this  fiidUty 
be  afforded  indiscriminately  to  every  one  that 
offers.  If,  under  the  notice  of  a  selection  to 
be  made  of  the  most  deserving,  the  choice  be 
left  to  any  one  man  or  body  of  men, — the 
consequence  will  be — that,  to  such  commu- 
nications alone  as  suit  the  personal  purposes 
of  these  judges,  whoever  tiiey  are,  will  the 
fadlity  be  i^orded:  in  every  instance,  in 
which,  either  in  the  matter,  or  in  the  author, 
there  ia  anything  that  does  not  suit  these  per- 
sonal purposes, — suppression,  not  publication, 
whatsoever  be  the  merit  of  the  work,  will  be 
the  almost  sure  result. 

To  whom,  then,  shall  the  fiuality  be  afford- 
ed? To  every  offerer,  without  distinction,  so 
long  as  any  press  remains  unoccupied:  he  who 
first  offers  being  all  along  first  served. 

But  suppose  every  press  thus  occupied, 
who  is  it  that  shall  then  determine  ?  —  I  an- 
swer. Fortune,  Fortune  has  no  sinister  inte- 
rest :  men  will,  in  such  a  case,  be  almost  sure 
to  have  such  interest,  and  to  be  more  or  less 
swayed  by  it. 

Deception — the  result  of  partial  informa- 
tion —  will  not  be  the  only  mischief:  instead 
of  reward,  he  by  whom  a  communication — 
useful  in  itself,  but  to  the  judge  or  judges  in 
question  unacceptable — is  tendered,  will  in 
return  for  it  receive  punishment.  As  long  as 
he  em  be  kept,  he  will  be  kept  in  a  state  of 
expectation  and  anxiety,  dancing  attendance, 
and  wasting — perhaps  his  numcy,  and  cer- 
tainly his  time :  when  at  last  his  patience  is 
exhausted,  then  it  is  that  he  will  discover,  or 
not  discover,  that  firom  the  very  first  he  had 
no  chance. 

Another  result,  altogether  natural,  is  — 
that,  by  persons  on  whom  the  decision  de- 
pends, —  with  or  without  other  persons  on 
whom,  though  erroneously,  it  will  be  sup- 
posed to  depend,  — bribea  will  in  some  shape 
or  other  be  received :  and  the  candidates  fit>m 
whom  they  are  extracted  will  be — as  well 
those  to  whom  it  was  predetermined  to  deny 
the  fiidlity,  as  those  to  whom  it  was  prede- 
termined to  afford  it. 
^   The  expense  of  such  a  fitcitity — even  if 


granted  to  the  utmost  extent  of  tiie 
—  will  it  be  considerable  enough  to  be  SAt  as 
a.burthen  by  your  Bfojesty's  treasuiy?  Glo- 
rious indeed  wfll  be  the  burthen — 
the  sign — in  such  a  case. 

Here  then.  Sir,  is  your  eekool 
tion :  and  presently  I  diall  have  to 
that, — among  the  scholars,  thiia  { 
their  exercises  in  this  school,  —  perMns  wiD 
be  to  be  found,  better  qualified  than  any  others 
could  be  for  doing  that  for  you,  wfai^  in 
my  situation,  the  most  consummate  wisdom 
would  not  qualify  a  man  for  doing  lor  yoo. 

My  proposed  code  will  be  but  an  amtHMe. 
Why?  Because,  in  my  sitoatioa,  tbe  most 
consummate  ability  could  not  furaisli — mo- 
derate wisdom  woi^  not  suffer  a  man  to  pro- 
fess to  furnish — anything  more. 

Among  the  drcumstanees  by  whidb  a  de- 
mand for  legislation  is  produced,  aome  are  of 
am'oerso/ growth,  others  only  of  foe«l growth: 
to  such  omy  as  are  of  universal  growta,  eoald 
a  foreign  hand  undertake  to  afford  is  tarwaMm 
an  adequate  supply  of  legislatare  provioioa, 
with  any  sufficient  ground  for  confidenee.  la 
this  outline  will  accordingly  be  oonteiiied  sa 
much  of  the  proposed  code  ae  can  be  pstyoaed 
to  stand  ta  f  enatiitt.  For  the  filling  up  of  tin 
outline,  notwithstanding  the  utmost  d^ree  of 
ability  with  which  it  can  possibly  be  pemied, 
whatsoever  matter  of  detail,  adapted  to  dr- 
cumstanees of  local  growth,  may  be  neeeasary, 
must  be  prepared  by  some  native  hand :  at  any 
rate  by  some  person,  to  whom  those  csrcnai- 
stanoes  have  been  made  sufficiently  known  by 
reddenee. 

For  this  matter  of  detail,  the  demand  will 
be  produced — in  the  first  place,  by  the  widely 
different  condition  of  different  provineea ;  ■ 
the  next  place,  by  the  different  conditiosi  of 
different  classes  of  persons  in  the  saaae  pro- 
vince. 

Meantime,  even  in  regard  to  tbeae  dcisili, 
what  I  could  do,  what  I  am  aecnatosned  to 
do,  and  what  in  m^  proposed  code  I  dwali 
nuJce  a  point  of  domg,  is — to  fiimtah  ng- 
gestions,  having  for  their  object  the  aflurdiag 
guidance  and  aetiatance  to  the  local  penmm, 
in  the  adjustment  of  the  detaila:  in  mA 
sort,  that  the  general  prindplea  exhihitei 
and  pursued  in  the  imiUne — the  prinoplei 
adapted  to  such  drcumstancea  as  are  of  aai- 
versal  growth,  and  such  drcumatanees  «f 
local  growth  as  are  generslly  notoriooa — mmj 
likewise  in  ihe  filling  up  be  porsned.  Aeeor- 
dingly,  in  this  way  Ittcewise, — the  nucrosoope 
being,  in  this  field,  not  las  fomiliar  to  ■■ 
than  the  telescope,  —  I  should  hope  to  be  «f 
use. 

For  shortness,  I  have  moAfijUmg  mp:  awwt 
at  the  same  time,  that,  to  put  the  work  ta  i 
state  fit  for  use,  not  only  aJJituNs,  bat  m^ 
traction  and  saftsttfttfien,  may  oocaaiionaUy  k 
necessary. 
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Now  then,  Sir,  comet  the  grand  me — the 
immectiftte  practical  tiie — of  your  Majesty'B 
legUhtive  school^  formed  ••  above.  Fortiie 
filling  up  of  the  wUUm  thuB  drawn*  whether 
by  my  own  or  any  other  foreign,  handy — mat- 
ter of  detail,  as  above,  will  be  necewary.  I 
night  add,  perhaps,  even  native  hand:  §or,  in 
your  Majesty's  vast  empire,  such,  in  many  in- 
stances, are  the  differences  between  province 
and  province,  that  the  native  of  one  will  be 
little  other  than  a  foreigner  to  another.  By 
whom,  then,  shall  this  business  be  performed  ? 
I  answer -» by  some  scholar  or  schokrs,  by 
whom  iffoof  of  qualification  for  the  function 
has  been  exhibited, — exhibited  by  exercises, 
performed  as  above,  in  that  school :  by  him 
or  them,  in  preference,  by  whom, — according 
to  the  best-ground^  judgment  that  can  be 
formed, — the  proofe  of  greatest  aptitude  have 
thus  been  furnished.  Among  them  all  has  no 
ope  been  found,  by  whose  works  proof  suffi- 
cient of  this  species  of  aptitude  has,  in  a  suf- 
ficient degree,  been  thus  furnished  ?  If  so, 
I  am  truly  sorry  for  it :  for,  this  being  the  case, 
then  not  in  the  whole  of  your  Majesty's  vast 
empire,  does  there  exist  any  person  suffi- 
ciently qualified  for  the  business.  In  the  scale 
of  aptitude, — that  person,  by  whom  proof  of 
any  degree  of  aptitude,  how  low  soever,  has 
been  fimiished,  stands,  at  any  rate,  above  all 
those  by  whom  no  such  proof  has  been  fur- 
nished. 

Win  it  be  said,  by  way  of  objection,  that 
the  same  difficulties,  as  those  just  represented 
as  attaching  upon  the  choice  of  works  for 
publication,  will  attadi  upon  every  choice  to 
be  made,  among  the  authors  for  the  filling  of 
situations  such  as  those  in  question,  ^fter  the 
works  are  published?  Not,  surely,  on  any 
sufficient  ground.  For,  of  a  selection  made 
for  publication,  the  consequence  is — that,  by 
every  work  not  selected  (except  in  the  in- 
stances in  which  the  author  may  have  the 
resolution  to  publidi  at  his  own  expense— « 
instances  whidi,  under  such  discouragement, 
do  not  promise  to  be  very  numerous)  tiie  pub- 
He  sustains  a  loss :  and,  on  that  plan,  among 
those  who  upon  the  open  plan  woidd  have  pro- 
duced and  given  in  tiieir  works,  some  there 
may  be  who,  by  despair  of  acceptance,  may 
be  deterred  from  applying  their  thoughts  to 
the  subject.  A  work  thus  stifled  or  nipt  in 
embryo,  is  dead  to  every  purpose :  whereas 
a  work,  which,  through  the  medium  of  the 
press,  has  once  been  brought  to  light,  tt^ 
mains  upon  the  carpet,  capable  at  Hi  times 
of  being  taken  for  the  subject  of  an  app0al 
by  whidi  every  injustioe,  done  to  it  in  the 
first  instance,  may  be  repaired. 

In  this  way,  how  unfortunate  soever  the 
choices  made  should  eventuall/  prove,  still 
what  will  at  the  same  be  seen — seen  by  all 
eyes — by  your  Majesty — by  your  Migesty's 
subjectsy— by  foreign  sovereigns— by  foreign 


subjects— .is — that  those  chcnces  have  not 
been  altogether  groundless :  on  the  contrary, 
that,  for  the  securing  the  best  choices  pos- 
sible, the  best  adapted  and  most  promising 
means  have  been  employed. 

By  every  such  contributor — the  authen- 
ticity of  the  production  beiiw  supposed  to  be 
put  of  doubt — I  mean  the  net  of  its  having 
been  composed  by  him  whose  name  it  bears — 
(for  this  is  a  point  that  must  not  be  over- 
looked) proofii  of  attention,  bestowed  upon 
the  subject,  will  at  any  rate  have  been  fiir- 
nished :  and  this  is  more  than  will  have  been 
furnished  by  any  one  else. 

Behold  now  the  advantages,  fi^m  the  cir- 
cumstance that  the  hand,  by  which  the  out- 
line has  been  drawn,  is  tk  foreign  one :  — 

1.  No  restraint  whatsoever  on  the  liberty 
of  criticism.  The  hand,  by  which  the  work 
is  presented,  is  one  from  whidi  no  man  has 
anything  to  fear,  any  more  than  to  hope. 
From  such  a  hand,  whatever  comes  is,  as  the 
sportsmen  say,  fair  gome.  Not  dis&vour, 
but  fovour  raUier,  wUl  be  looked  for  from  the 
hunting  it.  Imperfections,  and  not  merits, 
win  be  the  oljects  looked  out  for  with  most 
alacrity  by  every  native  eye. 

2.  Suppose  it  put  to  use : — in  the  ultimately 
sanctioned  code,  suppose  as  considerable  a 
portion  of  this  outline  employed,  as  the  na- 
ture of  the  case  will  sufier  to  be  employed. 
How  pure  will  in  such  case  be  the  satisfoc- 
tion  of  the  people  1  Here  cannot  have  been 
any  undue  |Mfftiality — anything  like /ovoiiri- 
tiam.  The  author  all  the  while  at  a  distance, 
without  connexion,  and, — with  the  exception 
of  that  mutually  honourable  influence  whidi 
is  exerdsed  by  understanding  on  understand- 
ing,—  altogether  without  iijbtence:  to  the 
sovereign,  not  so  much  as  his  person  known : 
and  all  this,  matter  of  universal  notoriety. 
Under  such  drcumstancea,  by  what  imagi- 
nable cause  can  any  preference  that  has  been 
given  to  the  work  have  been  produced,  but 
the  opinion  at  least — the  unbiassed  opinion 
—of  ito  suitableness  to  the  purpose  ? 

3.  In  this  case,  too, — howsoever  it  may 
be  in  other  countries  foreign  to  Russia, — an 
Englishman  being  the  workman,  critics  can  ne- 
ver be  altogether  wanting  in  England.  From 
your  Majesty  a  simple  invitation  would,  I  make 
little  doubt,  suffice  to  produce  works  under- 
taken expressly  for  this  purpose.  But,  at  any 
rate,  reviews  exist,  by  none  of  which,  consis- 
tentlv  with  their  interests,  could  a  work,  exe- 
cuted under  these  drcumstances,  be  passed  by 
unexamined.  And  well  may  your  l&gesty  be 
assured,  that  for  discovering  in  it  impofection 
in  every  shape,  imagined  as  well  as  real,  ade- 
quate motives  cannot  be  wanting  here. 

Compare,  Sir,  with  the  legislation  or  co- 
dification school  thus  sketched  out,  the  un- 
schooled codification -establishment,  at  pre- 
sent or  lately  in  existence. 
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The  report  made  to  your  Majesty  of  the 
28th  February  1804,  lies  before  me.  Whatso- 
ever may  be  its  character  in  any  other  point 
of  view, — in  an  historical  point  of  view,  it  is 
of  no  small  value.  From  1700  to  1804  — a 
space  of  104  years,  —  commission  after  com- 
mission—  office  upon  office — salary  upon 
salary  —  and  stiU  nothing  done.  Thereupon, 
in  1604,  a  commission  in  a  new  form:  — 
eleven  years  more,  and  still  nothing  done. 
Why  ?  Because  the  only  sort  of  means,  by 
which,  in  the  nature  of  the  case,  anything 
could  be  done  —  or  at  least  tolerably  well 
done  —  (I  mean  those  above  submitted;  have 
never  yet  been  taken.  So  that  money  is  but 
spent f  no  matter  how  it  is  applied.  So  far  as 
concerns  salaries,  in  Russia  (I  cannot  but 
suspect)  —  in  England  (I  cannot  but  see) — 
such  has  all  along  been  the  principle  acted 
upon:  the  consequences  have  been — those 
which,  by  the  nature  of  things,  are  attached 
to  such  principles. 

According  to  this  report,  in  the  time  of 
Catherine  II.  the  whole  field  of  legislation 
was  divided  amongst  fifteen  commissionSf  com- 
posed all  together  of  no  fewer  than  128  mem- 
bers. By  each  of  these  commissions,  a  mass 
of  paper  was  covered  with  written  characters : 
•masses  15  (p.  12,)  not  one  of  them  found  fit 
to  make  its  appearance.  How  should  it  have 
been  ?  where  should  any  of  them  have  got 
-their  skill — these  codificators  ?  What  mo- 
tives, what  means,  had  they  for  the  acquiring 
*ofit?  Seven  years  of  bard  labour,  real  or 
supposed,  on  the  part  of  this  set  of  commis- 
sioners (p.  12,)  and  then,  if  I  understand  the 
matt«r  right,  seven  more  years  of  the  like 
labour  on  the  part  of  another  set — (p.  13,) 
and  still  nothing  done.  Publicity  —  the  most 


-unlimited  publicity — the  only  possible 

-of  doing  anything, — and  still  nothing  but  the 

closest  secresy  put  in  practice ! 

Always  the  same  fiiilure — always  from  the 
same  causes — and  to  the  last  the  same  hope- 
less course  pursued.  Ah,  Sir,  with  what 
regret  did  I  not  see  (it  was  in  tiie  report  of 
28th  February  1804,  p.  35)  the  long  list  of 
offices  with  pecuniary  appointments,  all  of 
them  to  last  —  (for  how  in  common  compas- 
sion could  it  be  otherwise  ?) — ^to  last  for  the 
lives  of  the  official  persons.  Official  persons, 
48 :  total  of  annual  expense,  roubles  100,000. 
But  in  these  salaries  were  not  included  those 
of  either  of  two  personages,  —  each  of  them 
lending  his  name,  neither  of  them  anything 
e\ae,--High  Excellencies,  the. amount  of  whose 
appointments  in  that  quality,  shame,  it  should 
eeem,  kept  out  of  the  list. 

By  what  portion  of  that  multitude  of  sa- 
laried workmen  has  anything  been  done  ?  and 
by  such  of  them  by  whom  anything  has  been 
done,  in  what  quantity  uxd  to  what  value, 
has  work  been  done  ? 

Not  but  that,  in- the  way  of  collecting  ma- 


terials, and  patting  them  in  order,  —  work- 
men, even  in  that  multitude,  may  have  been, 
and,  for  aught  1  can  know  to  the  cootrary, 
have  been,  usefully  employed :  materials,  coa- 
sisting  of  dispositions  of  existing  law,  dis- 
tributed  under  heads.  Pew  perhaps  arc  the 
occasions  on  which, — to  the  forming  a  sulli- 
dently  grounded  judgment  on  the  question, 
what,  in  relation  to  this  or  that  head,  omgkt  tc 
be  law,  —  it  is  not  necessary  to  know  what 
actually  is  law.  Statements,  showing  what  is 
law,  are  therefore  among  the  materials,  which 
he  to  whom  it  belongs  to  say  what  tmpht  tm 
be,  and  thence  yfhai  shall  be,  law,  must  have 
to  work  with.  But,  the  workman  by  whoca 
materials  of  this  sort  are  collected  and  broairht 
to  the  spot,  is  but  the  hod-barrier.  And 
where  are  the  architects,  or  so  muefa  as  the 
bricklayers  f 

By  any  one  of  the  volunteer  workmen  whoia 
I  have  thus  been  labouring  to  introduce  into 
your  Majesty's  service, — not  a  penny  can  be 
received,  but  for  work,  which,  wc^  or  ill 
done,  wUl,  at  any  rate,  have  been  done :  no, 
nor  in  any  other  proportion  than  thai  of  the 
quantity  actually  done:  and,  among  those 
will  be  —  not  only  bricklayers,  kat  iuid«T. 
architects :  —  whichsoever  function  each  mas 
feels  or  fiincies  himself  most  fit  for.  Jt/Ur 
trial,  if  this  or  that  man  does  not  prove  fit. 
so  much  the  worse :  but  it  is  only  by  trial 
that  he,  or  anyone,  can  have  had  match  dkanoe 
of  being  matie  fit,  or  any  diance  at  all  of  bcii;^ 
proved  to  be  fit. 

Where,  work  or  no  work,  salary  is  re- 
ceived, what  you  are  well  assured  oif  is — t 
nuui's  affection  for  the  salary.  Wliere,  in  the 
way  here  proposed,  without  salary,  or  peca- 
niary  allowance  in  any  other  shape,  work  ik 
done,  —  what  you  are  pretty  well  aasored  of 
is  —  a  roan's  affection  n>r  the  work. 

Affection,  indeed,  is  not  itseU  aptitwdt: 
but,  in  every  case  it  is  one  cause  of  aptitude; 
and,  in  the  present  case  in  particidar,  there 
cannot  be  a  more  efficient,  not  to  say  a  maoK 
indispensable  one. 

Meantime,  if  I  have  not  been  misinfonBed 
one  code  at  least — and  that  on  the  pesdl 
branch — if  not  already  in  print,  is  already  m 
more  or  less  forwardness,  from  tlie  oflksi^ 
hand.  Now  for  a  few  suppositions : — 1 .  It  b 
out  already ;  — 2.  It  is  not  out  yet,  Ymt  coaK» 
out,  before  any  outline  frnm  me  is  at  St.  Pe- 
tersburgh; — 3.  It  comes  out,  but  not  til 
after  an  outline  from  me  has  been  Icr  soar 
time  out  at  St.  Petersburgb ; —  4.  It  nevr 
comes  out  at  all.  In  these  several  cases,  w!£ 
nuy  be  the  effect  expected  firom  my  work ' 
—  from  my  work,  indudix^  school  t^  lf?o 
lation,  built  on  the  tribunal  of  free  critutm. 
which,  as  above,  I  consider  as  an  metempsm 
ment  to  it,  or  as  one  Jhui  of  it. 

Case  \,Itis  out  already.   Bat  at  any  nir 
not  with  the  force  of  law  already  given  is  p 
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for,  had  this  been  the  case,.  I  should  have 
heard  of  it.  I  should  not  expect  to  find  that 
it  is  so,  even  in  the  probationary  state.  If 
it  is, — then,  before  it  receives  the  force  of 
law,  it  will  rest  with  your  Majesty  to  deter- 
mine, whether  the  trUfunal  of  free  criticiem, 
above  proposed  for  my  own  work,  shall  not 
take  cognisance  of  it.  But,  in  case  of  the  af- 
firmative, on  which  I  cannot  help  reckoning 

—  in  that  case,  your  Majesty's  declaration  on 
that  head  had  need  to  be  explicit — **  L*origU 
nal  est  eonfirme  de  la  propre  main  de  aa  Ma- 
jeste  Imperiale  dans  les  termes  suivans  :  ainai 

soitfait"  Thus  in  French.  In  English,  Woe 
to  all  gainsayers  !  Such  was  the  aegis,  with 
which  the  authors  of  the  report  of  28th  Fe- 
bruary 1804,  thought  it  advisable  to  provide 
themselves.  Critics,  be  dumb  /  Woe  be  to  aU 
gainsayers! 

At  any  rate,  if  it  be  your  Imperial  Ma- 
jesty's pleasure  to  cause  a  copy  to  be  trans- 
mitted to  me,  —  obseroations  on  it  firom  me, 

—  or,  with  your  Imperial  Majesty's  permis- 
sion (that  my  work  may  not  be  stopped.) 
from  some  friend  of  mine,  —  shall  be  sub- 
mitted to  your  Majesty  with  all  possible  dis- 
patch. It  will  then  rest  with  your  Majesty's 
pleasure,  what  delay,  if  any,  to  allow  for  the 
delivering  in  of  my  work,  before  the  sanction 
of  law  is  given  to  that,  or  any  other. 

Case  2.  It  is  not  out  yet,  but  comes  out 
before  any  outline  from  me  has  reached  St. 
JPetersburgh.  —  In  the  mean  time,  shall  I 
have  been  useless?  No,  Sir —  all  this  while, 
though  I  were  all  the  time  asleep,  J  shall  have 
been  rendering  to  your  Majesty  useful  ser- 
vice. To  the  official  hand,  have  been  all  the 
while  applied  the  spur  and  the  rein,  formed 
by  the  idea  of  the  tribunal  of  free  criticism, 
which  is  waiting  for  that  work:  and,  in  con- 
junction with  this  idea,  the  idea  of  the  rival 
work,  from  the  hand,  by  the  shadow  which, 
at  this  distance,  the  official  hand  hath,  as 
above,  been  so  often  made  to  tremble. 

Case  3.  My  Outline  luu  reached  St,  Pe- 
tersburgh,  and  from  the  official  hand  no  Projet 
hath  as  yet  been  delivered  in,  but  comes  out 
€ifterwards.  —  The  official  faculties  will  now 
have  been  put  to  their  utmost  stretch.  The 
enemy — the  foreign  enemy — has  been  seen 
already  on  the  field.  For  this  his  work,  here 
will  be  at  least  one  critic,  by  whom  the  vir- 
tual challenge  can  scarcely  have  been  refiised. 
Against  the  intruder's  work,  whatsoever  can 
be  said,  —  here  at  least  is  one,  —  and,  at  his 
back,  others  by  dozens  and  by  scores,  —  who, 
all  of  them,  have  had  the  strongest  interest 
in  saying  it. 

And  now,  the  fresh  subject  being  come  in, 
the  legislative  school  finds  a  fi*esh  recruit  of 
scholars:  — scholars,  as  many  as  can  descry 
for  themselves  any  the  least  chance  of  ad- 
vanc^nent,  fi'om  their  exercises  as  performed 
in  it. 


Let  me  not  ^ere  withhold  the  acknow- 
ledgment, which  even  already  seems  to  be 
due.  What  fi'om  that  hand  1  should  expect 
to  find,  is-:>a  work  not  unsusceptible  of 
criticism,  —  of  examination.  In  it  I  foresee 
a  work,  in  which  the  forms  of  method  will 
liave  been  observed :  in  it  will  be  found  dis- 
tinguishable parts.  This  I  collect  from  what 
I  see  in  the  above  rapport,  A  point  (mathe- 
maticians tell  us)  has  no  parts:  a  chaos,  how 
vast  soever,  has  not  any  more.  The  fifteen 
masses  of  proposed  legislative  matter,  spoken 
of  in  the  rapport,  had  not,  any  one  of  them> 
any  thing  like  method:  —  had  not  any  distin- 
guishable parts :  —  thus  much  I  collect  fi'om 
the  rapport.  By  this  methodicalness,  the 
sketch  given  in  that  same  rapport, — and, 
I  should  suppose,  whatsoever  may  have  been 
shown  to  your  Majesty  since,  —  stands  dis- 
tinguished, I  take  for  granted,  from,  or  at 
least  above,  all  that  had  gone  before  it.  Here 
was  one  step,  towards  the  one  thing  needful. 
This,  I  suppose,  is  that  which  gained  for  th(e 
author, — and,  as  far  as  it  went,  on  grounds, 
the  justice  of  which  is  above  dispute,  —  your 
Majesty's  fiivourable  opinion  and  acceptance. 

Altogether  above  dispute,  are  the  impor? 
tance  of  good  arrangement  to  legislation,  and 
the  importance  of  a  set  of  synoptic  tables, 
—  (systAne  figure  is  the  word  used  by  th^ 
French  Encyclopedists)  to  good  arrangement: 
good  arrangement  and  good  tables  are  at  oooe 
effect  and  cause.  A  man,  —  who,  feeling  the 
need  of  it,  is  able  to  firame  an  implement  of 
this  sort,  —  is  beyond  comparison  better  qua- 
lified for  the  main  work,  than  one,  who  is 
either  blind  to  the  use  of  such  a  security  for 
good  arrangement,  or  unable  to  produce  it. 

This,  then,  is  one  step  made  towards  the 
one  thing  needful :  but  it  is  not  itself  the  one 
thing  needful.  Here  are  so  many  drawers  or 
boxes.  But  the  contents?  —  what  will  they 
be?  Everything  depends  upon  the  contents: 
and,  fit^m  nothing  that  1  have  ever  seen  or 
heard,  can  I  entertain  any  favourable  expee* 
tation,  in  regard  to  the  contents,  with  which, 
if  with  anything,  those  same  boxes  are  des- 
tined to  be  filled. 

Your  Majesty  was  well  advised,  in  the  ac- 
ceptance given  to  those  services.  I  see  not 
well  how  they  could  have  been  refused.  But 
the  misfortune  was  —  the  yielding  to  that 
anxiety,  which  on  the  part  of  a  person  i^ 
that  situation  was  at  once  so  natural  and  so 
pernicious: — the  anxiety  to  preclude  the  so- 
vereign, according  to  custom,  from  receiving, 
from  any  other  quarter,  services,  of  which  the 
whole  civilized  world  could  not  afford  a  8up^ 
ply  too  large.  > 

Case  i.  Lastly -^suppose  that  notwith" 
standing  the  spur  so  applied,  as  above,  a  rea- 
sonable time  has  elapsed,  and  still  no  worh  has 
appeared  from  the  official  hand.  —  Inwardly 
felt  conviction,  of  at  least  the  comparaiiye. 
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goodnew  of  the  already  published  work,  — 
ietf-coiuciouB  inability  to  produce  a  better, 
if  any  at  all,  —  aach,  it  will  have  become 
manifest,  is  the  state  of  mind,  which  the 
■Uence  has  had  for  its  cause.  Meantime, 
here,  —  by  the  supposition-^ here,  at  any 
rate,  is  a  something  in  hand:  I  mean  my  own 
work,  whatever  it  may  be  found  to  be: — a 
something,  which,  but  for  this  my  humble 
proposal,  would  never  have  had  existence. 

To  the  number  of  commentators — under 
the  assurance  that,  where  the  author  is  an 
imconnected  foreigner,  they  will  be  critical 
ones,— and  thence  of  self-appointed  judges, 
uader  the  assurance  that  they  will  not  be 
fiivourably  partial  ones,  —  your  Majesty  sees 
plainly  enough,  that  it  is  not  without  concern, 
that  I  should  see  any  limits. 

Bat,  —  in  regard  to  the  sort  of  a  work  iU 
«elf,  which  is  to  be  the  subjectof  this  criticism, 
^— one  eoiuftft'oa,  I  must  confess,  I  should  not 
be  sonj  to  see  required, — whatsoever,  in  the 
way  of  Itautefiba,  might  be  the  effect  of  it. 

This  is — that,  to  each  considerable  mass 
of  matter, — nay  even  to  each  single  word 
^ere  the  importance  of  it  required  as  much, 
—  considerations,  destined  to  serve  in  the 
character  citreagona, — stated,  in  proof  of  the 
propriety  of  whatever  were  so  proposed  to  be 
established, — should  all  along  be  annexed. 

This  subject  was  touched  upon  in  my  for- 
mer letter:  —  I  cannot  too  earnestly  solicit 
your  Majesty's  attention  to  it. 

Sir,  it  is  only  by  the  eriterUm ~-^it  is  only 
by  the  int — thus  formed,  —  that  talent  can 
be  distinguished  from  imbecility,  appropriate 
science  from  ignorance,  probity  from  impro- 
bity, phikndiropy  from  despotism,  sound  sense 
from  caprice,  -^  aptitude,  in  a  word,  in  every 
shape,  trom  inaptitude. 

Rtamms^  these  alone  are  addresses  from 
Understandbig  to  understanding.  Ordinances 
witiiout  reasons,  are  but  manifestations  of 
will,  —  of  the  will  of  the  mighty,  exacting 
obedience  from  the  helpless.  Absolve  him 
from  this  condition  —  rid  him  of  this  check, 
i^not  only  the  man,  who  presents  a  code  to 
you  for  signature, — but  ^e  man  who  pre- 
sents your  shirt  to  you,  — is  competent  to 
make  laws.  The  man  who  Dr«MfUs  the  shirt? 
Tes,  Sir,  or  the  woman  woo  watkes  it. 

Give  up  this  one  condition,  —  Germany 
■lone,  on  any  one  subject  that  you  please, 
will  fiimish  you  with  as  many  hundred  codes 
as  you  please : — all  of  them  fiuthf ully  copied 
from  the  chaos,  which  for  a  different  part  of 
the  world  was  put  together,  some  twelve  or 
thirteen  hundred  years  ago:  — all  of  them 
composed  upon  the  most  economical  prin- 
ciples:—  all  of  them  written  at  the  rate  of 
eo  many  pages  an  hour:  — all  of  them,  with- 
out any  expense  of  thought. 

No  r4amm$  I  No  reaooma  to  pour  law$  !  -» 
cries  Frederick  the  Great  of  Prussia,  in  a 


flimsy  essay  of  hia,  written  profeaaedly  oa 
this  very  subject.  Whynoreasona?  Becanse, 
(says  he)  if  there  be  any  such  appendage  to 
your  law, — the  first  puzzle-cause  of  a  lawyer, 
(le  premier  brouillon  d'avocat) — that  takes 
it  in  hand,  will  overturn  it.  Tes,  sore  cno^glb: 
if  so  it  be,  that, -.  a  text  of  law  pointing  eoe 
way, — a  reason  that  stands  next  to  it  pointB 
another  way,  — that  is,  if  either  the  law  ar  the 
reason  is  to  a  certain  degree  iU  oonatructed, 
— a  mishap  of  this  sort  may  have  plaee.  But, 
ii  this  a  good  reason  against  gioinff  r^aaomt 
Jfo  more  than  it  would  be  against  makiMg 
Unoa,  As  well  might  it  be  said  —  No  dine- 
Hon  poaiaf  Why?  Because,  if,  eoaaing  ta 
a  direction  post,  a  mauvaia  piaiaamt  slmU 
take  it  into  his  head  to  give  a  twiat  to  the 
index,  making  it  point  to  the  wrong  road, — 
the  traveller  may  thus  be  put  oat  cSf  bis  wqr. 

Suppose  now  a  code  produced,  aa  asaal* 
without  any  such  perpetual  ooaaoientary  of 
reasons:  prefaced,  for  form  sake,  and  tooiakt 
a  show  of  wisdom — prefoced,  aa  hath  ao  re- 
peatedly been  done,  by  a  parcel  of  vague  and 
unapplied,  because  inapplicable,  generaliticB, 
under  the  name  ofprineipUa,  It  may  be  ap> 
proved,  and  praised,  and  trumpeted.  But  an 
what  grounds?  If,  in  regard  to  thia  or  that 
particular  provision  or  disposttioa  of  kw, 
any  distinct  and  intelligible  grommda  for  the 
approbation  are  produced, -» they  will  be  so 
many  reaaona.  Why,  then  (may  it  be  said  to 
the  draughtsman) —why,  if  you  yourself 
know  what  they  are, — why,  wdeaa  you  arc 
ashamed  of  them — why  not  come  out  with 
them  in  the  first  instance? — whv  not  apraad 
them  out,  at  one  view,  before  the  public  at 
large, — instead  of  whispering  them,  one  at 
one  time,  another  at  another,  in  the  ear  of 
this  or  that  individual,  pre-engaged  by  iate- 
rest  or  prepossession,  in  quality  of  trmnpctcr  ? 
—  But  if  no  auch  grounds— .that  ia,  if  ao 
grounds  at  all— can  be  produced,  where  is  tic 
truth  or  value  of  any  sudi  praise  ? 

On  the  other  hand, — suppose  a  body  of 
law  produced,  supported,  and  elucidated,  fron 
beginning  to  end,  by  a  perpetual  oommentay 
of  reasons :  all  deduced  firom  the  one  trae 
and  only  defensible  principle — the  prinnflt 
of  general  uHUty — under  which  they  wiD,  sB 
of  them,  be  shown  to  be  indndeo. — Hoc, 
Sir,  will  indeed  be  a  nap  ore.* — the  era  of 
rational  Ugitklwn  s  an  example  set  to  all  b»^ 
tions: — a  new  institutioa:  — and  your  Ms* 
jesty  the  founder  of  it. 

ThepaM/  is  the  branch  of  law,  with  wIm^ 
in  contradistinction  to  the  cua4  I  >n  *  BMBa0 
took  for  granted  that  it  woidd  be  deemed 
most  proper  to  commence.  Reaaona  are  ob> 
vious,  and  seem  conclusive.  In  the  pcaal 
brandi  for  instance,  drcumstancea  of  nnivcr- 
sal  growtii  have  place  in  a  laiger  proportisa 
than  in  that  other.  On  that  aeeonat  H  fie^ 
in  a  more  extensive  degree,  within  the  taa^ 


Digitized  by 


Google 


LsTTSft  IL] 


Jertmjf  BtMhtrn  io  Me  Emperw  ^Rumm, 


587 


t«iice  of  a  foreign  httid.  In  the  penal  bnmdi, 
too,  cfaangce  to  any  extent  may  be  made, 
and — 00  tiiey  be  but  for  tbe  better  in  other 
respects,  —  neither  danger  nor  alarm  be  pro* 
duced  by  the  change. 

Not  so  in  the  case  of  the  eioil  braneh.  Of 
that  branch,  the  grand  and  all-pervading  ob- 
ject is — to  keep  out  change: — to  prevent  as 
much  as  possible,  those  dUappouUmmtBy  which 
are  the  result  of  octva/and  unexpected  change, 
and  those  dUarmM^  which  are  produced  by  tiie 
tremnlons  expectatum  of  change,  in  this 
case,  general  uncertainty  m  the  state  of  the 
law — that  perpetual  source  of  unexpected 
dianges,  in  individual  instances,  to  an  un- 
fiithomable  extent  —  is  the  grand  source  of 
evil :  and  uncertainty  is  tiie  inherent  disease 
of  that  wretched  substitute  to  law,  which  is 
called  unwritten  law,  and  whidi,  in  plaintmth, 
is  no  law  at  alL  For  this  disease,  vrittsn  law 
— tiie  only  sort  of  law  which  has  any  other 
than  a  metaphorical  existence, — is  the  only 
remedy.  A  remedy  of  this  sort.  Napoleon 
had  the  merit  of  giving  to  France.  With  what 
degree  of  skill  it  is  made  up,  I  have  never  yet 
seen  any  use  in  ^e  inquiring.  But,  wretch* 
ecfly  bad  indeed  must  Uiis  remedy  have  been, 
if  it  has  not  been  in  a  signal  degree  better 
thtti  none.  Happy  had  it  bc«n  for  mankind, 
—  if,  in  this  way  alone,  he  had  set  an  example 
to  its  rulers. 

It  remains  for  me  to  speak  of  the  way  al- 
luded to  at  the  outset,  as  the  other  way,  in 
which,  with  your  Imperial  Mi^esty's  ap- 
probation, sudi  services  as  it  may  be  in  my 
power  to  render,  may,  in  some  sort,  be  put 
to  use;  and  in  some  degree,  though  not  an 
equal  degree,  the  objects,  above  spoken  of, 
attained. 

By  the  same  conveyance  with  the  letter 
from  your  Majesty,  came  one  from  Prince 
Adam  Czartorisld.  It  is  to  remind  me  of  an 
eventual  promise  I  had  made  to  him,  and  to 
call  upon  me  for  the  eventual  performance. 
Poland  was,  of  course,  the  subject  of  this  pro- 
mise. What  gave  occasion  to  it,  your  Miqesty 
may,  perhaps,  have  heard  already  from  thi^ 
Prinoe.  All  that  passed  between  us  on  either 
aide  was  in  generals :  things  were  not  at  that 
time  ripe  for  entering  upon  particuhurs:  your 
Majesty's  intentions  were  not  sufficiently 
Imown.  But,  from  the  nature  of  the  case, 
an  inference  I  was  led  to  draw,  was — that 
in  relation  to  that  country,  the  canstitutiondl^ 
— antecedently  at  least  to  every  other, — 
was  the  branch,  with  relation  to  which,  my 
services  were  in  view.  But,  of  all  branches 
of  law,  —  the  constitutional  is  that,  in  rela- 
tion to  which,  so  for  as  concerns  the  drawing 
of  a  general  outline^  a  foreign  hand  seems  less 
competent  than  in  relation  to  any  other. 
Why?  Because  constitutional  law  depends 
throughout  upon  locaUtiee.  Here,  then,  the 
plan  of  giving  answen,  as  abovv,  to  inddeii- 


tal  questions,  is  the  only  one  that  seems  suited 
to  tiie  nature  of  the  case. 

Not  that  in  this  case,  any  more  than  in  the 
other,  tiiere  could  be  any  use  in  aending  an- 
swers,—any  further  than  as,  in  the  place 
to  wUdi  they  were  sent,  they  found  a  dis- 
position to  put  them  to  uae.  But  i(  in  tbe 
present  instance,  there  be  any  defidenqr  on 
that  head,.— the  application,  so  obligingly 
reiterated  to  me  by  that  prinoe,  is  an  effect 
without  a  cause. 

Meantime,  if  it  were  your  Majesty's  plea- 
sure to  give  me  orders  for  an  outline  of  penal 
and  dvil  law,  oommendng  with  the  penal  law, 
for  Polandy— .my  labour,  although  the  field 
of  it  were  confoied  to  Poland,  would  find 
motives  altogether  adequate  to  the  produo- 
tionofit. 

My  purpose  would  thus  be  answered,  but 
not  that  which  I  can  not  but  hope  to  find  your 
Majesty's.  ForEussia, — nocoaBpetttioB,no 
tribunal  of  icee  criticism,  no  school  of  legis- 
lation, no  nursery  for  fonctionaaea,  emplo]fed 
in  the  department  of  legislation:  notlung 
but  a  fidnt  telescopic  view  of  thoae  establish- 
ments, as  existing  in  Poland.  The  destiny  of 
Russia  delivered  over  to  a  single  hand,  .^  such 
as  everything  I  have  either  seen  or  heard, 
concurs  in  fordng  me  to  regard  as  an  insu^ 
fident  one. 

Your  Majesty  sees  my  importunity?  Why 
should  I  be  ashamed  of  it?  It  b  not  for 
money :  it  is  not  for  power :  it  is  not  for  dig- 
nity :  it  is  not  even  for  fovour :  — .it  is  for  a 
chance  of  being  of  use:  — of  use?^«andto 
whom  of  use  ? 

Not  inconsiderable, — either  in  extent,  4>r 
number,  or  importance,  —  are  the  suljects  of 
consideration,  which  I  have  thus  ventured  to 
submit  to  your  Majesty's  decision.  But,  so 
for  as  regards  anytlnng  to  be  done  by  me,  few 
points  there  are  of  any  importance,  in  which 
the  decision  can  be-^at  onoe  so  simple,  so 
easy,  and  so  safe. 

To  set  me  at  work,  all  that  would  be  ne- 
cessary would  be — an  intimation  of  your  ICa- 
jesty's  pleasure  to  that  effect.  English  must 
be  die  language  in  which  I  write.  It  is  ac- 
cordingly in  Ihat  language,  that,  in  tbe  first 
instance,  it  must  be  printed.  But  sheet  by 
sheet,  as  fost  as  it  comes  out  in  English,  Mr. 
Dumont,  serving  upon  the  same  terms  that  I 
do,  would  —  I  am  as  certain  as  if  he  were 
here,  and  told  me  so  —  be  happy  to  render  it 
into  French:  in  which  case,  the  French  trans* 
lation  would  be  in  print  nearly  as  soon  as  the 
original.  The  expense  of  the  work  in  Eng- 
lish would  be  my  concern :  with  r^ard  to  the 
French,  it  would  be  as  your  Bftqesty  pleased. 
To  Petersburgfa,  as  many  copies,  — in  Eng- 
lish, in  French,  or  in  both,  —  as  your  Majesty 
pleased  to  order,  should  be  transmitted.  What 
should  be  done  in  relation  to  them  when  there, 
would  of  course  depend  altogether  upon  your 
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Majesty's  pleasure.  But,  I  hope  your  Majesty 
will  have  no  objection  to  the  giving  me  a  pro- 
mise, that  when  there,  they  shall  see  the  UyhL 
The  work  will  not  be  a  libel :  and,  if  disap- 
proved, —  and,  with  or  without  reason  as* 
signed,  the  disapprobation  declared, — any 
such  disapprobation  will  not,  naturally  speak- 
ing, experience  much  difficulty  in  making  itself 
respected.  I  have  the  honour  to  be.  Sir,  your 
Iroperid  Majesty's  ever  fiuthfiil  servant, 

Jeeemy  Bentham.   . 


No.  XIIL 

Prince  Adam  Czarlorishi,  of  Poland,  to 
Jeremy  Bentham,  London* 

Vienne,  le  25  Ayril  1815. 

MoNSiBUE,  -«•  Les  courses  continuelles  que 
sa  Majeste  TEmpereur  a  fiiites,  apr^  avoir 
quitte  I'Angleterre,  et  les  grandis  interSts  qui 
Pont  occupl  depuis  quelque  tems,  ne  m'ont 
permis  que  dans  ee  moment  de  remettre  k  sa 
Majesty  Imperiale  la  lettre  que  vous  lui  avez 
addressee,  monsieur.  C'est  avec  un  plaisir 
particulier  que  jje  m'empresse  de  vous  trans- 
mettre,  ci -joint,  la  reponse  de  sa  Majeste 
Imperiale. 

Veuilles  recevoir  %alement  de  mon  odte 
Tassurance  de  la  haute  estime  que  je  ne  ces- 
serai  de  vous  porter,  et  permettez  moi  d'avance 
de  me  flatter  de  I'espoir,  que  vous  ne  refiise- 
rez  pas  de  nous  eclvrer  aussi  de  vos  lumi^es 
dans  tout  ce  qui  pourrait  avoir  rapport  &  la  le- 
gislation, que  sa  Majeste  Impenale  daignera 
accorder  a  la  Pologne.  Je  ne  manquerai  pas, 
lorsqu'il  en  sera  tems,  de  m'adresser  k  vous, 
monsieur,  et  de  vous  rappeller  les  promesses 
amicales  que  vour  avez  bien  voulA  me  £ure  k 
ce  sujet. 

Je  profite,  en  attendant,  avec  un  grand  em- 
pressement  de  cette  occasion  pour  vous  prier 
d'agreerTassurance  de  mes  sentimens,  et  de  la 
consideration  la  plus  distinguee  avec  laquelle 
j'ai  I'honneur  d'etre.  Monsieur,  votre  trds 
humble  et  tres  obeisaant  serviteur, 

A.  CZAETOaiSKI.    . 

TRANSLATION. 

yiouis,  85th  i&prU  1815. 

SiK,  —  The  continual  excursions,  which  his 
Majesty  the  Emperor  has  been  making,  since 
his  departure  from  England,  and  the  great  in- 
terests with  which  he  has  for  some  time  been 
occupied,  allowed  not,  until  this  moment,  of 
my  remitting  to  his  Imperial  Majesty  the 
letter  you  addressed  to  him.  It  is  with  par- 
ticular pleasure,  that  I  hasten  to  transmit  to 
you  herewith  his  Imperial  Majesty's  answer. 

Be  pleased  to  receive,  at  the  same  time, 
from  myself  the  assurance  of  the  high  esteem 

*  Transmitting,  in  official  form,  the  Emperor 
Alexander*!  JLetter,  Na  XL 


in  which  I  shall  never  cease  to  hold  yoo,  and 
permit  me  in  advance  to  flatter  myself  with 
the  hope  that  neither  to  U8,t  will  the  benefit 
of  your  assistance  be  refused,  on  the  occbbob 
of  whatsoever  boon,  in  ihe  way  of  legislation, 
his  Imperial  Mijesty  may  deign  to  grant  to 
Poland.  I  shall  not  fiiil,  when  the  tune  comes, 
to  address  myself,  Sir,  to  you,  and  to  reeal  to 
your  recollection  the  friendly  prooiiBes  jaa 
had  the  goodneis  to  make  to  me,  in  rektioa 
to  that  subject. 

Meantime  I  embrace  with  pleasure  this 
occasion  of  b^giag  your  acceptanee  of  this 
declaration  of  mysentiments,  and  of  that  most 
distinguished  consideratian  with  whidi  I  have 
the  honour  to  be.  Sir,  your  most  humUe,  and 
most  obedient  servant,     A.  Czaktouskl 

No.  XIV. 

Jeremy  JBentham,  London,  to  PHmct  Adam 
Czartoriski  ofPola$uL 

Qneen-Sqnare  Place,  WestmimtR'. 
June  1815. 

Dbae  Sir,  —  For  one  thing,  I  nmst  begin 
with  casting  myself  upon  the  Emperor's  for- 
giveness as  well  as  yours:  that  is,  the  enor- 
mous  length  of  time  ^upwards  of  a  month) 
that  has  intervened,  oetween  my  receiving 
of  the  two  letters,  and  the  dispatdiing  of 
these  my  answers.  Another  thing,  for  vHiich 
likewise  I  must  beg  your  indulgence,  is — ^the 
rough  state  in  which  I  am  reduced  to  send  a 
copy,  of  mine  to  the  Emperor,  for  your  use. 

Both  trespasses  have  their  source,  in  an  en- 
gagement under  which  the  letters  found  me : 
viz.  that  of  drawing  up  for  this  country,  for 
the  use  of  a  voluntary  association,  a  plan  of 
National  Education,  in  relation  to  whidi  I 
may  perhaps  take  the  liberty  of  troubling  ytm 
with  a  few  words,  before  the  close  of  the 
present  letter,  or  at  any  rate  by  the  next 
messenger.  As  to  your  copy,  —  the  whole 
business  of  the  Education  scheme  was  i» 
danger  of  being  put  a  stop  to  for  an  indefinite 
length  of  time,  had  I  not  devoted  myself  ex- 
clusively to  it ;  as  to  your  copy  —  I  mea 
your  copy  of  my  letter  to  the  Emperor  —  i 
hope  you  will  find  it  l^ble;  and,  conac- 
tently  with  my  engi^iements,  lime  could  not 
be  found  for  the  copying  and  revisal  of  another 
fiiir  one. 

As  to  the  original,  you,  as  well  as  he,  wiU, 
I  fear,  be  sadly  annoyed  by  it,  were  H  only 
for  the  length  of  it.  It  was,  however,  abso- 
lutely necessary  I  should  speak  out:  and  I 
saw  no  hope  of  being  able  so  to  do,  to  aav 
purpose  in  any  lesser  compass.  I  bear  it  sad 
everywhere — that  he  is  a  yood-iutturtdmam : 
— by  what  you  will  find  me  saying  to  Iub, 
that  quality  will  be  put  to  the  teat,     Fraa 


•f-  Meaning,  a*  wett  a*  Htutia^  to  whMk  eoanoy 
aune  the  let^  in  question  had  bflKnenftacnoe. 
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me,  if  he  hm  patience  enough,  he  may  thus 
read,  what  from  a  man  in  any  other  lituadon, 
it  is  not  in  the  nature  of  things  that  he  should 
either  read  or  hear, 

A  bandage  on  his  eyes — leading-strings  on 
his  shoulders — on  thia  part  of  the  field  of  go- 
vernment, such  has  hitherto  been  his  coalKSitf. 
My  aim  is  to  rid  him  of  those  appendages;  — 
is  it  possible  he  should  forgire  me?  Forgive 
me  or  not,  that  is  not  the  point:  that  he  should 
suffer  himself  to  be  rid  of  them,  that  is  the  one 
thing  needfuL 

I  hope  this  will  not  draw  you  into  a  scrape : 
a  scrape  on  your  part  so  perfectly  undeserved: 
for,  no  such  thing  as  a  tale  out  of  school  have 
I  ever  had  from  you. 

If,  by  anything  I  have  said,  an  end  should 
be  put,  not  only  to  that  correspondence,  but 
to  another,  which  is  so  truly  flattering  to  me, 
—  I  shall  be  truly  sorry.  But  it  was  necessary 
to  run  the  risk :  for  I  think  you  will  agree 
with  me,  that,  whether  with  it  anything  be 
done  or  no,  wUhout  it  nothing  was  at  any  rate 
to  be  done. 

The  letter  addressed  to  his  Mi^esty  I  put 
into  a  separate  packet.  I  avoid  purposely  any 
such  attempt  as  that  of  making  it  pass  through 
your  hands.  In  relation  to  an  official  per- 
son there  so  frequently  alluded  to,  it  was 
absolutely  necessary  I  should  speak  without 
reserve :  and  there  seemed  neitiier  necessity 
nor  use  for  your  being  involved  in  any  such 
business. 

Even  if  it  should  be  in  the  constUutiotud 
part  of  the  field  oflaw,  that  my  labours,  such  as 
they  are,  should  be  desired  by  you  —  (though 
for  reasons  already  given,  that  is  the  part,  in 
relation  to  which  my  hopes  of  being  of  use  are 
least  sanguine)  — I  repeat  my  promise  to  put 
them  under  your  command :  1.  Because  I  do 
not  absolutely  despair  of  being  able  to  do  good, 
here  a  little  and  there  a  little — even  in  rela- 
tion to  that  branch ;  2.  Because  (as  I  say  to 
the  Emperor,)  that  is  the  branch,  which,  / 
imagme,  you  had  more  particularly  in  view. 
But,  my  ezpectationB  are  much  more  ezten- 
sive,  as  well  as  sanguine,  in  relation  to  the 
penai  and  the  civil  branches:  including,  in 
both  cases,'  (though,  so  fiir  as  concerns  the 
organization  of  the  judicial  eetahlishmentf  it 
belongs  to  the  cojutitutional  branch,)  the  i^t- 
tem  ^procedure.  Why?  Because,  in  the 
civil  branch,  there  will  be  a  good  deal  of  mat- 
ter,— and  in  the  penal  a  good  deal  more,  — 
applicable  alike  to  the  circumstances  of  all 
countries ;  and  therein  applicable,  with  little  or 
no  difference,  under  any  form  of  government. 
So  fiu*,  therefore,  I  could  mys/fM  propose  mat- 
ter, with  a  tolerable  expectation  of  its  being 
received,  and  thence  with  a  proportionable 
degree  of  fiuality  and  alacrity :  whereas,  in  re- 
gard to  constitutional  law,  in  which  is  included 
the/vm  of  government,  it  would  be  folly  for 
me  to  pretend  to  originate  anything  consider- 
VoL,  IV, 


able.  What  is  the  monarch  willing  to  leave, 
or  to  concede,  to  your  nobles,  and  the  great 
body  of  the  people,  taken  together?  What 
are  the  monarch  and  your  nobles,  taken  to- 
gether, willmg  to  leave,  or  to  concede,  to  the 
great  body  of  the  people  ?  What  are  the 
people  at  present  in  a  condition  to  receive,  if 
the  powers  on  which  it  depends  were  willing 
to  concede  it  to  them  ?  What  more,  within 
a  moderate  space  of  time,  may  they  be  ex- 
pected to  come  of  themselves  to  be  in,  or  to 
be  capable  of  bemg  put  into,  a  condition  to 
receive, — and  by  what  means  ?  —  All  this,  if 
known  to  anybody,  is  known  to  you :  not  a 
particle  of  it  to  me. 

When,  near  the  close  of  the  reign  of  poor 
King  Stanislaus,  a  constitutional  code  for 
Poliuid  was  drawn  up,  Bukati  (he  I  think  it 
was  that  was  then  resident  here)  sent  me  a 
copy  of  it.  What  is  become  of  it,  I  do  not 
exactly  know.  But  what  I  remember  is  — 
that  people  ui  general  were  here  much  pleased 
with  it :  myself  among  the  rest,  as  fiir  as  I  had 
looked  at  it,  which  was  very  slightly :  for, 
being  deeply  embarked  in  other  pursuits  at 
the  time,  nothing  called  upon  me  to  suspend 
them  for  any  sudi  purpose  as  tiie  making  a 
study  of  it. 

On  the  present  occasion  —  that  paper,  is  it 
intended  to  form  the  basis  f  This  is,  I  doubt, 
too  much  to  hope.  Though  why  should  it 
be?  There  would  be  a  field  for  experiment- 
ing in :  and,  to  a  monarch  with  the  whole  Rus- 
sian empire  under  such  entire  command,  what 
possible  danger  can  there  be  from  any  such 
experiment?  Under  the  Great  Turk,  was  not 
Bagusa  even  a  republic  f  In  such  a  case,  more 
real  efficiency  than  what  he  would  lose  in  the 
shape  of  coercive  power,  the  autocrat  of  Russia 
would  gain  in  the  shape  of  gentle  ii{fiuence  : 
loss,  were  there  any,  would  be  all  of  it  to  the 
successor, — who,  not  having  been  the  author 
of  the  boon,  would  not  be  a  sharer  in  the  gra- 
titude. But,  even  by  him  —  he  being  used  to 
the  comparatively  new  state  of  things  —  the 
loss,  if  there  were  any,  would  not  be  felt. 

It  is  now,  I  think,  about  forty  years  since 
I  first  began  to  lift  up  my  prayers  for  Poluid. 
The  most  intimate  friend  I  had,  was  John 
land,  —  privy  counsellor  to  the  king, — and, 
under  his  Majesty,  original  institutor  as  well 
as  director  of  a  school  for  four  hundred  cadets 
at  Warsaw  (of  which  I  know  not  the  fiite,) 
—  and  governor  to  Prince  Stanislaus,  nephew 
to  the  poor  king,  —  whose  business  at  our 
court  he  did  for  a  number  of  years,  writing  a 
letter  from  London  every  other  post-day, — 
Bukati  being  all  the  while  the  resident  kept 
for  show,  because  our  king  would  not  see  in 
that  character  one  of  his  own  subjects.  Lind's 
firet  appearance  at  Warsaw  was  in  that  of 
reader  of  English,  — to  your  father,  or  your 
uncle,  —  I  forget  which  it  was.  Oh,  how  we 
used  to  talk,  and  talk,  of  Poland !  and  how 
LI 
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we  used  to  curse  the  Fredericks,  great  as  they 
were,  not  to  mention  other  persons. 

Being  of  all  countries  and  of  no  party,  I 
have  just  sent  off  to  Paris  a  large  packet  of 
printed  copies,  of  a  part  of  the  Education 
scheme,  to  leading  men  there :  — Bourbonites, 
Napoleonites,  and  Republicans  promiscuously, 
—  some  of  them  old  friends  of  mine. 

If  you  follow  the  camp,  perhaps  you  nuy 
make  prize  of  them :  —  yet  I  should  be  sorry 
you  should :  were  it  only  because  while  you 
are  at  Ports,  you  will  not  be  at  Waraaw :  and, 
whether  you  are  so  or  no,  I  am  of  the  num- 
ber—  and  that  I  believe  not  a  small  one  — 
of  those  who  are  impatient  for  your  being 
there. 

Well — but  about  this  Education  tcheme: 
were  it  only  to  account  for  the  delay,  a  few 
words  I  find  I  must  trouble  you  wiUi  about 
it :  even  here,  an  experiment  of  it  is  about  to 
be  made,  in  a  part  of  that  garden  of  mine 
which  you  saw.  It  has  for  its  object — the 
applying  to  the  higher  branches  of  learning, 
— and  the  higher  as  well  as  middling  ranks 
of  the  community, — that  new  system  of  in- 
struction, of  the  success  of  which  you  cannot 
but  be  more  or  less  apprized.  Brougham,  Sir 
James  Mackintosh,  —  and,  if  I  can  persuade 
him  to  lend  his  name, — for  this  is  idl  he  can 
have  time  to  lend — RomiUy,  will  be  at  the 
head  of  it.  For  the  details  of  the  management, 
there  will  be  some  very  efficient  men,  with 
whose  names  you  can  scarcely  be  acquainted. 
For  reasons  not  worth  troubUng  you  with, — 
my  fixed  determination  has  been,  from  the 
very  first,  not  to  be  of  the  number.  In  the 
executive  department  of  it,  I  accordingly  bear 
no  part :  but  of  the  legislative,  the  initiative 
has  fiillen  wholly  to  my  share.  My  labours  in 
that  field  had  (I  believe)  already  commenced, 
when  I  had  the  honour  of  receiving  you :  and, 
for  want  of  their  being  completed,  the  busi- 
ness was  at  a  stand ;  and,  by  a  few  days  more 
of  delay,  the  season  might  have  been  lost  (I 
mean,  the  time  when  expected  contributors 
are  in  town ;)  and  the  execution  of  the  plan 
deferred  for  a  whole  twelvemonth :  and  there- 
by perhaps  finally  defeated. 

It  is  now  in  such  advance,  that  everything 
which  it  is  necessary  to  publish  in  the  first 
instance,  is  either  already  in  print,  or  in  the 
printer*s  hands.  A  copy  or  two  will,  I  trust, 
be  brought  to  you  by  the  next  messenger.  On 
this  field,  at  any  rate,  in  doing  what  I  have 
done,  I  consider  myself  ae  beiii^  at  work,  — 
not  less  for  Russia  and  Poland,  than  for  Lon- 
don. For  the  elementary  branches,  as  taught 


upon  the  BeU  and  Laneaeter  system,  Paris 
is  already  provided  with  a  sdioolmastcr  fron 
hence.  The  son  of  a  Protestant  dergynaii  — 
Martin,  1  think,  is  his  name — waa,  in  Ixmbs 
the  Eighteenth's  time,  sent  from  the  north  of 
France  to  a  Lancasterian  school,  for  the  ex- 
press purpose  of  learning  the  method,  —  wad 
is  now  at  IMs;  and  (I  understand)  madi 
caressed  there.  Hb  business  there  is,  to  fona 
instructors.  The  salary  offered  to  him  wis 
£200 :  — for  such  a  station,  a  very  oonalder- 
able  salary  at  Paris — **  Sir,*'  saya  he,  **  that 
will  be  too  much.  Eeonomjf — aaooeaa  or 
fiulure  depends  upon  the  degree  of  c 
Such  a  sum"  (naming  it)  «*  is  perimpa  aa  i 
as  yon  need  give.  By  this,  the  pnee  will  be 
set  to  those  who  tocoeed  me.  If,  in  my  in- 
stance, in  consideration  of  my  b^i^  the  first 
institutor,  you  see  any  claim  to  extraordinary 
remttneration,*-letfAaroomebyaiidby,  when 
by  experience  you  see  what  I  have  done.** 

Just  the  same  thing  might  the  Emperor  do 
for  Petersburgh  and  for  Warsaw.  The  expense 
—  I  mean  the  necessary  expense— would  be 
next  to  nothing :  and  if  tlus  cannot  aueoeed 
with  you,  I  am  at  a  loss  to  think  what  das 
can. 

For  this  purpose,  you  will  see  how  neces- 
sary it  has  been  for  me,  to  take  a  fircah  peep 
into  every  nook  and  cranny  of  the  whole  field 
of  art  and  sdenoe :  my  business  having  been, 
to  apply  the  new  method  of  instnictaon  to 
every  part  of  that  field,  that  is  deemed  ca- 
pable of  receiving  it.  My  endeavour  haa  been. 
to  reduce  the  whole  sketch  into  aa  narrow  a 
compass  as  possible :  and,  the  narrower  the 
compass,  the  greater  the  quantity  of  laboor 
which  it  has  cost  me.  Locke's  Eaeay  (bo  be 
tells  us  himself  in  his  prefiice)  is  too  long — 
Why?  *«  Because,"  says  he, «« I  had  not  tisM 
to  make  it  shorter." 

If  upon  the  field  of  Codi^cataon  it  be  in  nr 
power  to  throw  any  Ught,  you  tee  the  tetwm 
upon  which  it  is  in  the  power  of  jonr  Alez- 
ander  to  have  it  Exactly  those  upon  whiik 
God  Almighty  had  his:  a  couple  of  words, 
the  whole  of  the  expense. 

I  hope  the  Emperor  will  not  be  angry  with 
me  for  returning  his  ring:  if  it  had  heen  a 
brass  or  a  glass  one,  I  would  have  kept  it 
If  he  will  send  the  value  of  it  to  my  maaten 
and  employers,  as  above,  for 'their  acAoot  i 
as  well  as  they,  shall  be  all  gratitude.  But 
of  this,  in  that  ensuing  letter,  with  whid 
this  threatens  you.  Believe  me  ever,  with  dM 
truest  respect,  Dear  Sir,  your  moat  oheAns 
servant*  Jbebmt  Bsktrah. 
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(CucULAB.) — Letter  from  Hu  EscelleHejf 
Wibon  Cory  Ntchoku,  Governor  of  Vir- 
ginia, on  the  aubject  of- Public  Inetruetion. 
-"JLddreued  (the  copy  of  which  thie  it  a 
traneeript)  to  Sit  ExceUeney  John  Qmnof 
Adamt,  Mimtter  Pknipotentiary  from  the 
United  Statet,  LondoH-^Recewed  by  him 
I7th  September  1816. 

Slohmond.  May  SOth,  1816. 
Sill,— By  a  reflolation  of  the  General  As- 
sembly of  Viiigiiiia,  the  president  and  direc- 
tors of  the  Literary  Fund  are  requested  to 
digest  and  report  a  system  of  public  education, 
calculated  to  give  effect  to  the  appropriations 
made  to  that  object  by  the  leg^^ture,  and 
to  comprehend  in  such  system  the  establish- 
ment of  one  university,  and  such  additional 
colleges,  academies,  and  schools,  as  shall  dif- 
fuse  the  benefits  of  education  throughout  ine 
commonwealth,  and  such  rules  for  the  govern- 
ment of  such  university,  colleges,  academies, 
and  schools,  as  shall  produce  economy  in  the 
expenditures  for  the  establishment  and  main- 
tenance of  good  order  and  discipline  in  the 
management  thereof.  As  President  of  the 
Board,  the  dutg  devohet  on  me^  to  collect  from 
every  tource  the  information  necettaryfor  thit 
important  object, 

TTie  great  caute  of  literature  and  science  is 
not  local  in  its  nature,  but  is  an  object  of  inte- 
rest to  the  whole  human  species.  The  common- 
wealth of  letters  embraces  every  region,  however 
remote.  It  cannot  foil  to  excite  pleasing 
emotions  in  every  enlightened  American,  to 
perceive  that  Virginia  has  taken  this  subject 
under  its  patronage,  and  devoted  a  fund  to 
its  accomplishment,  which  is  annually  in- 
creasing. To  vou.  Sir,  I  think  it  proper  to 
iddress  myself*  knowing  your  attachment  to 
iterature,  and  feeling  great  confidence,  that 
fou  will  not  consider  your  valuable  time  mis- 
spent in  communicating  any  ideas  which  may 
ironaote  so  useful  an  object. 

I  can  assure  you,  they  will  be  received  with 
bat  high  sense  of  obligation,  which  their  im- 
lortance  must  inspire.  I  have  the  honour  to 
>e,  with  great  respect.  Sir,  your  humble  ser- 
rant,  Wilson  Caat  Nicholas.* 


*  Note  wtU,  in  ccnvunction  with  the  end  no- 
KMcd  by  thit  imiiding  dtiieD  of  this  Anericsn 


No.  II. 

(CiBCULAE.)  —  To  the  Governor  of  the 
State  of 

<laeen-84iian  Plsee,  Veftmkutcr, 
London,  Jnne  1817. 
Sn, — This  letter  waits  upon  you,  in  com- 
pany  with  one  on  the  subject  of  Codification. 
By  that  letter,  the  offer  is  made  of  a  work  to 
be  eventually  undertaken  in  future :  by  the 
present  one,  your  acceptance  is  requested  for 
two  works,  both  of  them  already  executed. 
One  of  them  is  comprised  in  the  compass  of 
a  single  whole-sheet  table :  it  consists  of  a 
summary  view  of  the  system  ov  mode  of  in- 


State,  the  means  employed  by  him  for  the  accom- 
plishment of  it:  end  in  view,  maximizing  the 
subserviency  of  the  proposed  mstitution.  to  the 
public  objects  to  the  furtherance  of  which  it  k 
directed;  via.  maximisation  of  ihnguaniUy  and 
vabte  of  the  body  of  intellectual  endowment  and 
active  talent  in  the  several  shapes  in  question; 
in  other  words,  maximixatioD  of  the  extent^  as 
measured  bv  the  number  of  the  individuals  in 

auestion  c  or  the  extent  to  which,  as  well  as  of 
it  degree  oi  promptitude  with  which,  comma. 
nicatioD  of  the  several  brandies  of  instruction 
shall  respectively  be  made:  means  employed  for 
compassing  the  end  —  collecting  from  aUmatUms 
the  appropriate  lights. 

Compare,  with  Uie  course  taken  by  government 
in  this  Anglo-American  nation,  the  course  taken 
in  relation  to  the  same  part  of  the  field  of  thoiwht 
and  action,  by  the  government  of  the  Engfiah 
natioo,  from  which  it  sprung.  Under  the  do- 
minion of  sinister  interest,  and  interest-begotten 
pTQudice, — by  government  and  by  indivuLualSf 
the  benefit  of  the  endowments  employed  as  means 
of  instruction  confined— .studiously  uid  anxiously 
confined  ^to  suchindividuals  of  the  rising  gene- 
ration, whose  parents  will  submit  to  fetter  their 
minds,  by  cononing  them  to  prescribed  forms  of 
religiooa  exetdse.  to  which,  on  pain  of  exduaion 
from  the  profiered  benefit,  tneir  assent  is  forced : 
assent,  fbr  the  procurement  of  which,  if  it  were 
not  mendacious,.-  the  force  thus  employed  would 
be  useless. 

On  this,  as  on  all  other  occasions,  end  in  view 
of  aiepreseotative  demoontic  government,  maxi- 
misation of  the  benefit  to  the  universtU  interest: 
—  end  in  view  oi  mooarchical  government,  as 
determined  by  the  very  nature  of  the  govern- 
ment, maximisation  of  the  benefit  to  the  separate 
and  sinister  interest  oi  the  ruling  one,  and  the  , 
st^uHng  Jhs:^-jneam  SPlo7«M«P^^ 
addition  to  the  force  and  efficient  of  a  selfish 
tyranny :  to  the  yoke  of  aself-blinded  and  ahject 
servitude. 
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8traction»  termed  sometimes  the  new  ofttem 
of  inetruciion,  sometimes,  from  the  inventors, 
the  Bell  and  Lancaster  system^  the  utility  of 
wl^ch  has  already,  in  so  many  other  countries 
as  well  as  in  that  which  gave  it  birth,  re- 
ceived such  ample  testimony  from  experience. 
In  the  sheet  in  question,  &ere  is  very  little 
that  can  be  called  mine,  except  the  compres- 
sion and  arrangement  which  I  have  endea- 
voured to  give  to  the  matter  of  it.  Of  the 
opinion,  which,  by  a  judge  of  acknowledged 
and  official  competence,  Comte  Delasteyrie, 
has  been  formed  of  the  sort  and  degree  of  ser- 
vice rendered  by  the  execution  of  this  minor 
and  subordinate  task,  the  expression  may  be 
8een*in  a  letter  from  Paris,  with  which  I  was 
honoured  by  that  gentleman,  in  consequence 
of  a  copy  of  this  same  table,  which  without 
any  accompanying  letter  had  been  transmitted 
to  him. 

The  other  is  a  work  altogether  my  own, 
intituled  Chrestomathia,  written  for  the  pur- 
pose of  extending,  and  applying  to  the  ulte- 
rior and  higher  branches  of  learning,  for  the 
use  of  the  higher  and  more  opulent  classes, 
the  mode  of  .instruction,  already  applied  with 
such  undisputed  success,  to  the  primordial  and 
elementary  branches,  for  the  use  of  the  least 
opulent,  and  most  populous  classes.  The  pro- 
posed institution  having  already,  in  a  quan- 
tum nearly  sufficient  for  its  commencement, 
received  the  requisite  pecuniary  support  from 
a  number  of  distinguished  characters,  —  a 
building,  upon  a  new  plan  of  architectural 
construction,  styled  the  Panopticon  plan,  the 
idea  of  which  first  originated  with  my  brother 
(my  only  and  younger  brother.  Sir  Samuel 
Bentham,)  is  on  tiie  point  of  being  com- 
menced, within  view  of  St.  James's  Park,  in 
a  quarter  of  my  garden  which  has  been  allot- 
ted to  the  purpose.  As  to  the  book  intituled 
ChrestomatMa,  though  it  has  not  as  yet  quite 
reached  the  extent  originally  proposed  to  be 
given  to  it,  it  may,  as  to  the  main  purposes 
of  it,  be  considered  as  a  work  already  exe- 
cuted. It  has  not  yet  been  made  public  in 
this  country  in  the  way  of  sale,  but  is  ex- 
pected to  be  out  in  a  few  days.  What  there 
is  of  it  at  present  consists  of  two  parts.  Of 
Part  I.,  being  all  of  it  the  printing  of  which 
had  been  completed,  a  copy,  in  compliance 
with  the  general  invitation,  gtyen  in  a  printed 
circular  by  the  then  Governor  of  Virginia, 
dated  Richmond,  May  30th,  1816,  and  re- 
ceived in  London  on  the  17th  September  of 
that  year,  was  soon  after,  by  Mr.  Adams,  to 
whom,  in  his  quality  of  minister  plenipoten- 
tiary of  the  American  United  States,  a  copy 
of  that  circular  had  been  addressed,  received 
from  me  at  his  desire,  and  transmitted  to  the 
State  from  whence  the  invitation  came.  Of 
Part  II.,  consisting  of  an  essay  of  the  lo- 
gical kind,  on  the  subject  of  Nomenclature 
and  Classification,  the  need  of  which- had  been 


suggested  by  the  general  map  of  tlie  field  of 
learning,  described  by  Lord  Baoon,  and  cxe- 
cuted  by  D'Alembert  for  the  first  F^nck 
Encyclopsdia,  the  publication  had  waited  liar 
soraie  Tabular  Sketches,  the  printing  cf  wUck 
has  just  now  been  completed. 

A  drcumstanoe,  by  reason  of  wfaicSi  this 
work  on  Nomenclature  and  Clasaification  in 
general  may,  in  addition  to  its  more  gesicfal 
and  principal  use,  be  considered  as  farming  a 
not  altogether  unapt  accompaniment  to  the 
offer  made  of  the  draught  of  an  idl-eomprc- 
hensive  Code  of  Law,  is  this :  —  via.  that  in 
the  aggregate  of  the  logical  conceptkwis  to 
which  expression  is  given  in  tliia  |»rt  of 
Chrestomathia,  a  sort  of  inttnatemi  is  sap- 
posed  to  have  been  constructed,  by  the  help 
of  which  a  new  sort  of  security  is  tapposed 
to  be  afforded,  for  the  connected  qualities  of 
deameUf  eorredmeUf  and  compUiemees :  qua- 
lities, upon  the  degree  of  wfaicli  so  easentnlly 
depend,  whatsoever  beneficial  effects  can  be 
looked  for  frt>m  a  discourse  of  any  kind,  and 
in  particular  from  any  discourse  designed  to 
produce  the  effect  oihw. 


No.  IIL 

Paris,  oe  IS  Aoot,  1815. 

Monsieur,  —  J'ai  re^u  votre  2d  Table 
Chrestomathique  surle  syst^me  de  Lancaster. 
L'ordre  systematique  et  precis,  avec  leqoel 
vous  traces  les  avantages,  limportanee,  et 
les  applications,  que  presente  oe  nouvean 
moyen  d 'instruction,  apprendra  i  rEurope  a 
mleux  connottre  toute  son  importance,  et 
vous  contribuerez  ainsi  a  lui  donner  on  plus 
grand  developement. 

Nous  fiusons  des  efforts  pour  parvenir  so 
grand  but  que  se  proposent  tons  les  phiha- 
thropes  eclaires  de  I'Angleterre.  Nous  itf 
pouvons  pas  y  parvenir  avec  la  mtee  rapi- 
dite,  yH  les  drconstances  desastreuses  qu 
accablent  la  France,  et  le  systdme  de  destmc- 
tion  et  de  ravage  qui  y  r^e.  Maia  lea  maa- 
vaises  choses  n*ont  qu'un  temps,  et  esperons 
que  celui  des  bonnes  arrivera  un  jour. 

Je  suis  bien  flatte  que  cette  drooistanee 
me  procure  le  plaisir  de  vous  temoigner  ks 
sentimens  d'estime  et  de  veneration  que 
m'ont  procure  depuis  long-temps  voalrmvanx, 
si  utiles  &  lliumanit^. 

C.  P.  DELArrSTBIE. 
TRAN8LATIOK. 

Sir, — I  have  received  your  second  C%r»> 
tomathic  Table,  relative  to  tiie  system  of 
Lancaster.  The  systematic  and  precise  ocder, 
with  which  you  trace  the  advantages^  the 
importance,  and  the  applications  piresented 
by  this  new  instrument  of  instmcUan,  wi3 
render  Europe  better  acquainted  witli  the 
whole*  compass  of  its  importanee*  and  yw 
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-will  thns  GOittribute  greatly  to  the  develop- 
ment of  it. 

Our  exertionB  are  directing  themselves  to 
the  attainment  of  the  great  end,  which  the 
enlightened  philanthropists  of  England  pro- 
pose to  themselves.  We  cannot  make  our 
-way  towards  it  with  the  same  rapidity,  by 
reason  of  the  disasters  in  which  France  is 
overwhelmed,  and  the  system  of  destruction 
and  ravage  which  has  place  there.  But  the 
bad  things  of  this  world  have  but  their  time, 
and  one  day,  let  us  hope,  the  good  ones  wfll 
take  their  place. 

It  is  a  circumstance  very  flattering  to  me, 
that  the  occasion  affords  me  the  pleasure  of 
testifying  those  sentiments  of  esteem  and 
veneration,  which  in  my  mind  have  for  this 
long  time  been  among  the  firuits  of  those  la- 
bours of  yours,  which  have  been  so  useful  to 
C.  P.  Delastbtbib. 


No.  IV. 

Notice  concerning  Chrestomathia,  hy  the  Paris 
LancoBterian  Imtruetion  Society. 

Repobt  or  THE  Bbitibh  and  Foreign 
School  Society  to  thb  Gbneeal  Meet- 
ing, Dec.  12,  1816.  _  Extract. 

Appendix,  p.  20 A  **  General  Report," 

made  by  the  Parisian  Society,  '*  on  the 
**  situation  of  Schools  established  on  the 


"  principle  of  Mutual  Instruction  in  the 
**  Departments,  the  Capital,  and  its  Vi- 
"  dnity,  followed  by  an  Extract  from 
'*  Foreign  Correspondence:  read  by  M. 
**  JoMARD,  one  of  the  Secretaries  of  the 
**  Society,  at  the  General  Meeting  of  the 
«  28d  of  August  1816." 

Ibid,  p.  2S,-^England, — We  have  received 
from  England  interesting  accounts  on  the 
improvement  of  schools,  particularly  on  the 
application  of  the  system  to  the  instruction  of 
adults,  which  will  be  the  object  of  a  separate 
report. 

The  account  of  the  establishment,  pro- 
jected in  London  by  Mr.  Bentham,  to' turn 
the  new  system  to  the  profit  of  the  middling 
class  of  sodety,  and  apply  it  to  the  tuition 
of  languages,  drawing,  and  sciences,  is  the 
most  important  information  that  the  sodety 
have  received  from  England,  since  the  last 
general  meeting.  The  method  has  just  been 
introduced  into  the  English  School  of  Ar- 
tillery, for  the  instruction  of  mathematics : 
and  new  Greek  and  Latin  grammars  have 
been  compiled  to  serve  for  the  study  of  those 
languages  on  the  same  prindples. 


[For  some  further  notices,  coming  properly 
under  the  head  of  **  Public  Instruction,"  vide 
supra,  Part  I.  p.  530.] 
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BY  JEREMY  BENTHAM 


ALL  NATIONS  PROFESSING  LIBERAL  OPINIONS; 


IDEA  OF  A  PROPOSED  ALL-COMPREHENSIVE  BODY  OF  LAW, 


AN  ACCOMPANIMENT  OF  REASONS,  APPLYING  ALL  ALONG 
TO  THE  SEVERAL  PROPOSED  ARRANGEMENTS: 

THESE  REASONS  BEING  EXPEBSSIYE  OF  THE  CONSIDERATIONS,  BY  WHICH  THE  SEVERAL 
ARRANGEMENTS  HAVE  BEEN  PRESENTED,  AS  BEING,  IN  A  HIGHER  DEGREE 

THAN  ANY  OTHER,  CONDUCIVE  TO  the  greatest  happiness  of  the 
greatest  number,  of  the  individuals  of  whom  the 

COMMUNITY  IN  QUESTION  IS  COMPOSED* 
INCLUDING 

OBSERVATIONS 

BE8PECTINO  THE  HANDS,  BT  WHICH  THE  ORIGINAL  DRAUGHT  OF  A  WORK  OF 
THE  SORT  IN  QUESTION,  MAT,  WITH  MOST  ADVANTAGE.  BE  COMPOSED: 

ALSO, 

INTIMATION,  FROM  THE  AUTHOR,  TO  THE  COMPETENT  AUTHORITIES 
IN  THE  SEVERAL  NATIONS  AND  POLITICAL  STATES, 

expressive  of 

HIS  DESIRE  AND  READINESS  TO  DRAW  UP,  FOR  THEIR  USE  RESPECTIVELY, 

THE 

ORIGINAL  DRAUGHT  OF  A  BODY  OF  LAW, 

flUCH  AS  ABOVE  PROPOSED. 
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ADVERTISEMENT. 


THIS  PAPER  CONSISTS  OF  TWO  PARTS:  — 

Part  L  ABGUMBirTs :  or  Positions^  with  Proofs  hy  Aaijom.— This  Put  coDtaiu  in  twdve 
Positions  a  more  particular  explanation  of  the  nature  of  the  proposed  work,  together  with  the 
grounds  on  which,  in  point  of  argument,  the  proposal  rests.  These  Positions  form  the  holds  «s 
titles  of  so  many  sections,  ftom  the  matter  of  whieh  they  xespectivtiy  reoetre  their  proaik 

Part  IL  TESTiM02fiAi.8.— This  Part  oonsists  of  divers  papers,  expressive  of  the  eoocepciaD» 
entertained  hy  divers  constituted  authorities.  In  divers  States,  In  rdation  to  the  nropoaed  AndMr: 
conceptions,  concurrinf,  as  supposed,  in  amnrding  a  presumption  in  fitvoor  of  his  i^tnde,  with 
■elation  to  tiie  proposed  work. 

It  will  he  fof  eadi  reader  to  choose  on  which  of  tiiese  two  Parti  he  will  bestow  ihe  fint  gliiioe. 


CONTENTS  OF  PART  L 


ARGUMENTS. 
POSITIONS,-WITH  REASONS  FOR  PROOFS 

§  1.  In  every  political  State,  the  greatest  happiness  of  the  greatest  number  requires,  that  it  be 
provided  with  an  all^omprehentive  body  of  Uw^—All-comprehentiveness,  fnvdicable 
and  inditpefUfMey       ...........         page  S37 

2.  The  greatest  ha|^ness  of  the  greatest  number  requires,  that  such  body  of  law  be  throvgli- 

out  accompanied  by  its  rationale;  u  c.  an  indication  of  the  reatOM  on  which  the  sevenJ 
arrangements  contained  in  it  are  grounded.  —  Rationale^  though  unexampled,  indie^ 
peruaole,  ..-..-......--538 

3.  The  greatest  happiness  of  the  greatest  number  requires,  that  these  reasona  be  sudi  thioogli. 

out,  as  shall  snow  the  eotuhtoiveness  of  tiiose  several  arian^ements  to  the  all-oompve- 
hensive  and  only  defensible  end  thus  expressed.  — Rationale,  indicative  ofeonducivettese 
to  happiness,       .............  539 

4.  The  greatest  happiness  of  the  greatest  number  requires,  that,  in  this  rationale,  the  seven! 

reasons,  or  sets  of  reasons,  be  contiguouily  attached  to  the  several  arrangements,  to 
which  they  respectively  apply.  —  Rationale,  interwoven,  not  detached,       .       -  iO 

5.  The  greatest  happiness  of  the  spreatest  number  requires,  that,  for  the  function  exerdaed 

by  the  drawing  of  the  original  draught  of  such  a  code,  the  competitors  admittfd  be  as 
many  as.  without  reward  at  the  pubUc  expense,  can  be  obtained:  and  so  for  that  of  pso- 
posing  alterations  in  such  draught  as  shall  have  been  adopted.  Plan  for  obtaining  com- 
petitors, —  Receive  draughts  from  all  hands,        .......        jM^ 

6.  The  greatest  happiness  of  the  greatest  number  requires,  that,  for  the  drawing  of  aoj  sacfa 

draught,  no  reward  at  the  public  expense  be  given — At  additional  expense,  reward  nonCy  551 

7.  The  greatest  happiness  of  the  greatest  number  requires,  that  every  draught  so  given  in  be, 

from  beginning  to  end,  if  possible,  the  worlL  of  a  single  hand. ...  Hands,  not  more  than 
one, AM 

8.  The  greatest  happiness  of  the  greatest  number  requires,  that,  such  original  dranght  being 

the  work  of  a  single  hand,  be  known  to  be  sa  —  Hand,  known  iooebui  one,        .       559 

9.  The  greatest  happiness  of  the  greatest  number  rec|uires,  that,  such  original  diangfatbeuig 

the  work  of  a  single  hand,  and  known  to  be  so,  it  be  known  whose  toe  hand  is. — liamd^ 
known  whose  tM^        ------------>  &59 

10.  The  greatest  happiness  of  the  greatest  number  requires,  that,  for  the  drawing  of  the  ori- 

ginal draught,  all  foreigners  be  admitted  into  the  competition:  and  that,  in  so  ftr  aa 
applicable,  unless  it  be  m  all  particulars  taken  together  decidedly  inferior,  the  draught 
of  a  foreigner  be  employed  in  preference. «  Hand,  a  foreigner's  preferalde,       -         SB^ 

1 1.  On  the  part  of  an  individual,  proposmg  himself  as  draaghtsman  for  the  osiidnal  dnnght 

of  a  code  of  laws,  willingness  or  unwillingness  to  interweave  in  his  draugnt  a  ro/ioaalr 
as  above,  is  the  most  conclusive  preUminaiy  test,  and  that  an  indispensable  one,  of 
appropriate  aptitude  in  relation  to  it. — Willingness  as  to  rationale,  DraughtsmanU  testy  dP 

12.  On  the  part  of  a  ruler,  willingness  or  un  wOlingness  to  see  established  an  aIl.oompreheB- 

sive  code,  with  its  rationale  as  above,  and  4o  receive  original  draughts  from  all  bands, 
are  among  the  most  conclusive  tests  of  appropriate  aptitude,  in  mation  to  such  his 
situation.  —  Willingness  as  to  rationale  and  universal  admission,  L^islator^s  test,     3(4 
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PART  L  — ARGUMENTS. 


POSITIONS,  WITH  REASONS 
FOR  PROOFS. 

Section  I. 
In  every  Political  State,  the  greatest  luippi- 
nefls  of  the  greatest  number  requires,  that 
it  he  provided  with  an  all -comprehensive 
body  of  law.  AB-comprehaisivenesa,  prac^ 
ticabiet  and  indispensable. 

In  the  political  state  in  question,  whatsoever 
be  the  efiect,  which,  in  pursuance  of  any 
regard,  entertained,  or  professed  to  be  en- 
tertained, for  the  greatest  happiness  of  the 
greatest  number,  it  has  been  endeavoured  to 
produce,  by  means  of  any  expression  given  to 
the  will  of  any  person  or  persons  exercising 
any  of  the  powers  of  government,  —  only  in 
so  fiu*  as  that  will  has  been  made  known  to 
the  individual  on  whose  conduct  the  produc- 
tion of  that  effect  in  each  individual  instance 
depends,  can  existence  be  given  to  such  effect. 
If,  in  the  instance  of  any  one  such  effect,  the 
notification,  as  above,  of  the  correspondent 
will,  is  necessary  to  the  existence  of  the  ef- 
fect, so  is  it  in  the  instance  of  every  other 
such  effect.  If,  in  this  respect,  there  be  any 
difference,  — by  him  by  whom  it  is  discovered 
let  it  be  dedared. 

This  is  what  no  man  will  attempt  Tet  are 
there  but  too  many  men,  to  whom  the  idea 
of  any  such  all -comprehensiveness,  on  the 
part  of  the  rule  of  action,  is  an  object  of  aver- 
sion and  even  abhorrence. 

Who  are  they  ?  A  set  of  corruptionists, 
and  a  correspondent  set  of  dupes. 

1.  First  as  to  corruptionists. 

In  proportion  as,  in  the  whole  field  of  law, 
a  covering  composed  of  real  law  is  wanting, 
—  room  is  left  for  different  sets  of  men,  to 
set  up,  each  of  them,  in  the  character  of  lawj 
this  or  that  article  of  purely  fictitious  law, 
framed  by  them  respectively  on  each  occasion, 
in  a  shape  adapted  to  whatever  particular  and 
sinister  purposes  they  have,  on  that  occasion, 
set  themselves  in  pursuit  of.  There  are  two 
distinguishable  classes  of  men,  to  whose  sinis- 
ter purposes  every  such  void  space  in  the  body 
of  the  htw  is  subservient.  One  b,  the  lawyer 
cdass :  the  other  is  the  class  of  party  men  in 
general ;  and  in  particular,  party  leaders.  Were 
any  suchall-oomprehensive  code  in  existence, 
and  executed  as  it  ought  to  be  and  might  be, 


seldom  would  there  be  any  such  question  as 
a  question  ^  law:  never  any  other  question 
of  law  than  a  question  concerning  the  import 
of  this  or  that  portion  of  the  existing  text  of 
the  really  existing  law.  In  the  case  of  the 
lawyer  class,  the  need  which  a  man  has  of 
void  spaces  in  the  body  of  the  law,  applies  to 
the  whole  field  of  law,  and  every  part  of  it. 
In  the  case  of  the  party  man,  it  is  to  the  con- 
stitutional branch  of  the  law  that  the  con- 
venience afforded  by  those  void  spaces  to  his 
purpose  more  particularly  applies.  Wherever 
real  law  is  silent,  the  course  he  takes  is  this : — 
He  sets  up  an  article  of  inuiginary  law  firamed 
by  him  for  the  purpose,  and  by  loud  and  con- 
fident assertion,  supported  by  such  analogical 
arguments  as  he  can  contrive  to  muster  up, 
endeavours  to  produce,  in  the  minds  of  his 
hearers  or  readers,  the  belief  of  a  conviction 
on  his  part,  that  this  sham  law  of  his  own 
fabricating  is  so  much  real  law.  If  he  be  of 
the  party  in  power,  it  is  most  commonly  for 
the  defence  of  his  own  party  that  the  pre- 
tended law  is  fabricated :  if  he  be  of  the  party 
out  of  power,  it  is  most  commonly  for  the 
attack  of  the  party  in  power  that  tiie  fiibri- 
cation  has  place. 

Behold,  then,  in  the  above  two  classes  of 
men,  the  corruptionisH — ^the  knaves.  To  their 
sinister  interest  it  is,  oris  believed  to  be,  con- 
ducive, that  the  rule  of  action  should  be  kept 
in  the  completest  state  of  uncertainty  and 
confusion  possible. 

The  dupes  are  those  on  whose  minds  the 
knaves  have  succeeded  in  producing,  in  re- 
lation to  this  matter,  a  persuasion  which  in 
their  own  minds  has  no  existence.  This  is, 
that  the  composition  of  a  code  thus  compre- 
hensive is  impossible.  Of  any  attempt  to 
prove  the  inutility  of  it,  the  absurdity  would 
be  too  palpable.  Remains,  then,  this  notion 
of  the  pretended  impossibility  as  the  sole  re- 
source. 

The  strength  of  the  argument  lying  in  the 
ignorance  and  weakness  of  those  to  whom  it 
is  addressed,  no  direct  mode  of  combating  it 
with  effect  does  the  nature  of  the  case  admit 
of,  except  by  the  substituting .  appropriate 
knowledge  and  strength  of  mind  to  that  ig- 
norance and  that  wes^ness. 

This  not  being  within  the  reasonable  hope 
of  any  man,  the  only  sort  of  argument  that 
presents  any  chance  or  prospect  of  success  is 
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this :  —  Let  the  endeavour  to  produce  a  code 
of  this  all-comprehensive  description  be  em- 
ployed :  if  it  fails  altogether,  you  are  but  as 
you  were :  so  fiur  as  it  succeeds,  so  fiur  at  least 
you  will  be  the  better  for  it :  instead  of  a 
counterfeit  arrangement,  &bricated  on  the 
occasion  by  this  or  that  influential  hand  for 
its  own  particular  and  sinister  purpose,  you 
have  a  real  arrangement ;  an  arrangement,  the 
knowledge  of  wUch,  whatsoever  has  been  its 
purpose,  has  been  given,  or  at  any  rate  may 
have  been  given,  and  given  in  time,  to  those 
whose  lot  it  had  taken  upon  itself  to  dispose 
of:  — the  knowledge  of  it,  and  thereby  so  &r 
the  power  io  conform  to  it.  To  give  to  you, 
whoever  you  are,  this  means  of  safety,  is  the 
endeavour  of  every  public  man  whose  end  in 
view  is  the  greatest  happiness  of  the  greatest 
number.  To  withhold  it  from  you,  is  the  en- 
deavour of  the  corruptionist  in  every  one  of 
hu  shapes :  to  keep  everything  that  is  dear 
to  you  in  the  state  of  the  most  perfect  inse- 
curity possible.  Why?  Because  in  that  in- 
security he  beholds  an  efficient  cause  of  his 
own  power:  by  every  increase  you  get  to 
your  security,  that  power  of  his  is  lessened. 
It  is  because  he  is  so  fiilly  conscious  of  the 
possibility  of  such  a  work,  and  accordingly 
so  fearful  of  seeing  it  executed,  that  he  is  so 
earnest  with  you  to  persuade  you  to  regard 
the  accomplishment  of  it  as  impossible :  to 
regard  success  as  impossible,  and  thence  every 
proposal  for  the  endeavour  as  absurd.  Sup- 
posing it  really  impossible,  he  would  be  with- 
out motive  for  taking  so  much  pains  to  make 
you  regard  it  as  such. 

The;)osst6»^y — is  it  proved — the  impoB- 
MtbiUty  disproved — by  ihefactf  Where  the 
fiust  has  place,  are  men  in  general  satisfied  or 
dissatisfied  with  it  ?  Ask  a  citizen  of  the 
United  States,  whether  it  would  be  agree- 
able to  him  to  see  his  constitutional  code, 
done  away,  and,  throughout  the  whole  field 
of  law,  party  men  and  lawyers  left  at  liberty 
to  vodJferate,  upon  each  occasion,  the  law  ia 
so  and  80,  the  law  is  so  and  so:  —  to  vocife- 
rate thus  —  as  it  would  be  left  for  them  to 
do,  and  as  they  would  not  fail  to  do,  when 
the  truth  is,  that,  by  the  very  supposition, 
there  b  no  such  thing  as  any  law  about  the 
matter.  Ask  him  where  the  impossibility  u, 
of  doing  that  which,  by  that  same  constitu- 
tional code,  has  actually  been  done. 

Well  then — if,  in  the  giving  a  covering  of 
this  sort  to  the  whole  field  of  constitutional 
law,  there  has  been  nothing  impossible,  why 
should  there  be  in  giving  a  like  covering  to 
any  other  part  of  the  field  of  law  ?  to  the 
field  of  distributive,  or,  as  the  phrase  is,  civil 
law — to  the  field  of  penal  law — to  the  field 
of  j  udidal  procedure  ? 

Ask  the  Spaniard  the  like  question.. 
Ask  either  of  them  — ask  even  the  Eng- 
lii^man  —  seeing  that  so  many  parts  of  the 


field  of  law  are  actually  covered  by  real  bw 
—  what  b  there  that  should  hinder  tiie  other 
parts,  any  or  all  of  tham,  from  receiving  s 
like  covering? 

In  every  other  case,  the  more  stremuMs  s 
man's  endeavour  b  to  render  his  work  ooei- 
plete,  b  not  the  probability  of  its  being  ren- 
dered so  the  greater  ?  Is  it  that  ijbe  more 
studiously  a  man  abstains  firom  adfing  any- 
thing to  it,  the  nearer  to  completenees  it  will 
be  ?  Does  not  a  more  complete  come  nearer  . 
to  an  all-comprehensive  than  a  lem  complete 
work  does  ?  ' 

As  to  the  mode  of  securing  this  same  pro-  ! 
perty  of  all-oomprehensiveness  to  ihe  aevcnl  | 
operations  that  required  to  be  peilbnned  oa 
the  several  parts  of  the  field  of  law  in  the  I 
penning  of  a  code,  some  instruetiona  for  thb  | 
purpose  may  be  seen  in  Part  the  Second  «f  | 
the  work  intituled  Chrestomathia* 

In  a  word,  be  the  occasion  what  it  may,  if 
in  spede^  the  language  cannot  always  be  all- 
comprehensive — say  rather  all-expressive— 
yet  such  in  genere  it  may  always  be :  and,  ai 
every  individual  b  contained  within  its  spe- 
cies, so  b  every  species  within  its 

Section  2. 
Tlie  greatest  happiness  of  the  greatest  i 
her  reqiures,  that  such  body  of  law  be 
throughout  accompanied  by  its  katios- 
ALE:  an  indication  of  the  asASOifs  oa 
which  the  several  arrangements  contained 
in  it  are  grounded.  Rationale,  tkamgk  aa- 
exampled,  indispensable. 

Of.  thb  Rationale,  the  uses  may  be  thus  enu- 
merated:— 

1.  To  the  draughtsman  himself,  it  will 
serve  at  once  as  a  guide  and  as  a  bridie:  as 
a  guide,  for  directing  hb  understanding  and 
active  talent  in  the  right  track,  by  keeping 
at  all  times  in  hb  view  the  univenal  god  or 
object,  towards  which,  as  above,  it  oi^ght  m 
every  part  to  be  directed. 

2.  As  a  bridle,  by  keeping  in  his  mind  the 
remembrance,  that,  in  case  of  hb  giving  place 
to  any  arrangement,  for  which  no 


*  Take  a  man  who  has  hitherto  bdsnged  ti 
the  cbss  of  dupes :  if,  in  hb  body,  be  haa  a  vmA 
capable  of  reflection,  and  will  allow  himself  a 
little  time  for  making  use  of  it,  the  foUoving 
considerstions  may  serve  him  for  a  dne.  Bv 
words  such  as  state  qfthingtf  events  ibimga  ta- 
moveable^  things  mffoeable,  actionj  Arhemramte, 
misdeed,  obHgationy  cammandy  orembUkm,  perm 
mifffiofi,  conSUiont  ri^dMuuhmenLt  iciMirf^ 
by  these,  with  the  addiuoo  of  a  few  otlieis,  aai 
only  has  the  whole  field  of  Iqpsbtion,  fafat  the 
whole  field  of  possible  thought  and  r  -^ —    "^ — 


respectively  ?  by  others  of  thb  or  that  Jen 
sive  import,  according  as  the  occssion 
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reasons  are  given,  while  against  it,  reasons, 
suggested  by  its  relation  to  that  same  uni- 
versal end,  wiU  be  likely  to  present  them- 
selves to  other  eyes, — he  may  have  a  timely 
view  of  the  condemnation,  to  which,  at  the 
hands  of  public  opinion,  he  will  in  such  case 
subject  hinoaelf :  as  also,  in  the  opposite  case, 
of  the  crown  of  applause  and  gratitude,  which, 
at  the  hands  of  that  same  universal  tribunal, 
awaits  his  head. 

S.  To  the  sul^ect-dtizen,  it  will  serve  all 
along  tmakey — an  instrument  of  interpreta^ 
tioH :  of  interpretation,  for  the  solution  of  all 
such  difficulties  and  doubts,  as  might  other- 
wise have  place,  in  regard  to  the  import  of 
the  terms  employed. 

4.  To  the  subject-citizen,  again,  it  wiU  serve 
BsaeordUU — a  source  of  tatisf action  ;  show- 
ing to  him,  in  a  point  of  view  not  less  ad- 
vantageous than  correct,  the  character  of  the 
government  under  whidi  he  lives :  showing 
all  along,  that  it  is  only  as  an  indispensable 
means  of  preponderant  benefit  to  all,  that  the 
burthen  imposed  upon  any  one  is,  in  any  part 
of  it,  so  imposed. 

5.  To  the  subject -citizen,  again,  it  will, 
taken  all  together,  according  to  the  extent 
occupied  by  it  in  the  field  of  morals  and  le- 
gislation, serve  as  a  cod€  of  instruction,  moral 
tmd  intcUectual  together:  applying  itself  to, 
and  calling  into  continual  exercise,  the  intel- 
lectual &culty ;  and  not  merely,  as  in  the 
case  of  a  code  of  ordinary  structure,  applying 
itself  to  the  viU,  and  operating  upon  that  fa- 
culty, by  no  other  means  than  the  irresistible 
force  of  a  superior  will,  employed  in  the  way 
of  intimidation  or  remuneration :  intimidation 
of  necessity  for  the  most  part:  intimidation, 
with  only  a  small  admixture  of  remuneration, 
in  a  comparatively  small  number  of  cases,  and 
to  a  comparatively  minute  extent. 

6.  To  the  judge,  in  his  situation,  it  will 
afford  the  same  facility^  guidance,  satisfac- 
tion, and  instruction,  as  to  the  subject-citizen 
in  /us :  it  will,  moreover,  in  proportion  to  its 
cdeamess,  correctness,  and  completeness,  ap- 
ply to  his  mouth,  to  keep  him  all  along  from 
turning  aside'  into  the  track  of  corrupt  or 
arbitrary  decision  —  a  bridle:  an  implement, 
which,  in  Ms  career,  is  so  necessary.  In  so 
far  as  the  course  he  takes  is  confined  to  the 
track  of  his  duty  as  thus  pointed  out,  the 
very  bridle  will  moreover  n^ord  him  a  sup- 
port :  a  support  agamst  whatever  ungrounded 
accusations  and  imputations  his  situation  ex- 
poses him  to. 

7.  In  relation  to  the  legislator,  acting  as 
such  on  the  occasion  here  in  question — in 
relation  to  the  legislator,  that  is  to  say,  to 
him  who  possesses  or  shares  in  the  power 
of  giving  binding  force  to  the  work  of  the 
draughtsman,  as  above,  — it  will  render  ser- 
vice in  all  those  several  shapes,  in  which  it 
has  been  thus  officiating,  in  relation  to  the 


draughtsman,  the  subject -citizen,  and  the 
judge: — in  the  several  shapes  (that  is  to 
say)  of  a  guide,  a  bridle,  an  instrument  of 
interpretation,  a  source  of  satisfaction,  and 
a  body  of  moral  and  intellectual  instruction. 

8.  To  the  mouth  of  the  legislator,  it  will, 
in  all  succeeding  times,  keep  applied  that 
sort  of  bridle,  and  the  only  sort  wMch,  with- 
out the  grossest  absurdity,  could  either  be 
attempted  to  be  so  applied  to  that  supreme 
functionary,  or  by  him  submitted  to.  To  the 
body  of  arrangements,  to  which  it  is  attached, 
and  to  each  distinguishable  arrangement  in 
particular,  it  will  tims,  in  proportion  to  their 
aptitude  respectively,  form  a  sort  of  anchor, 
bestowing  upon  them  respectively,  at  all  times, 
that  degree  oi  fixedness,  and  that  alone,  which, 
for  the  greatest  happiness  of  the  greatest  num- 
ber, they  ought  respectively  to  have. 

hi  this  character,  it  will  form  a  striking  con- 
trast with  the  only  sort  of  steadiment  that  has 
ever  yet  been  applied  to  them :  with  that  sort 
of  steadiment,  which,  with  such  unhappy  fre- 
quency, it  has  been  customary  to  apply  to 
them :  viz.  that  which  is  composed  of  an  un- 
grounded expression  and  effusion  of  arbitrary 
will:  an  instrument  not  more  remarkable 
for  its  weakness,  than  for  the  absurdity  and 
presumption  manifested  in  the  construction 
of  it :  an  attempt,  on  the  part  of  the  legisla- 
tor, not  only  when  less  experienced  and  less 
advised,  to  tyrannize  over  himself  when  more 
experienced  and  more  advised,  —  but,  when 
rendered  by  death  as  deaf  and  impotent  as 
when  alive  he  was  blind,  to  tyrannize  over 
his  enthroned,  and  vigorous,  and  hearing,  and 
seeing  successors. 

9.  Under  a  representative  government—. 
the  only  sort  of  government  which  deserves  the 
name  —  under  a  representative  government, 
to  constituents  in  the  character  o£  electors, 
it  will  afford,  for  judging  of  the  appropriate 
aptitude  of  proposed  representatives,  a  test, 
than  which,  in  so  fiur  as,  by  conduct,  under 
and  in  relation  to  the  body  of  the  laws,  occa^ 
sion  has  been  afforded  for  the  application  of 
it,  none  more  apt  can  be  afforded  by  the  na- 
ture of  the  case.  *'  On  such  or  such  an  occa- 
sion, when  an  arrangement  to  such  or  such  an 
effect  was  proposed  for  confirmation  or  alte- 
ration, what  was  your  vote  ?  what  was  your 
speech  ?  when,  in  support  of  the  arrangement 
proposed  to  be  altered,  there  are  such  and 
such  reasons,  what  counter  reasons  did  you 
then  offer  ?  what  are  you  able  and  disposed 
now  to  offer  ?*'  Such  is  the  scrutiny,  to  which 
his  conduct  while  in  office  might,  by  the  lights 
in  question,  be  on  each  occasion  subjected. 

Section  8. 

The  greatest  happiness  of  the  greatest  num- 
ber requires,  that  those  eeasons  be  such, 
throughout,  as  shall  show  the  conducive- 
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ness  of  tiie  several  arrangements  to  the  all- 
comprehensiTe  and  only  defensible  end  thus 
expressed.  Rationale,  indicate*  conducive- 
ness  to  luqtpiness. 

Except  in  so  fer  asthey  do  this,  whatsoever 
portions  of  discourse  are  given  under  the  name 
of  reasons,  do  what  is  nothing  to  the  purpose : 
the  name  of  reasons  is  not  with  any  use  or 
propriety  applicable  to  them.  Anything  that 
has  no  influence  on  happiness,  on  what  ground 
can  it  be  said  to  have  any  claim  to  man's  re- 
gard ?  And,  on  what  groimd,  in  the  eyes  of 
a  common  guardian,  can  any  one  man's  hap- 
piness be  shown  to  have  any  stronger  or  less 
strong  daim  to  regard  than  any  others?  If, 
on  the  ground  of  delinquency,  in  the  name  of 
punishment,  it  be  right  that  any  man  should 
be  rendered  unhappy,  it  is  not  that  his  hap- 
piness has  less  daim  to  regard  than  another 
man's,  but  that  it  is  necessary  to  the  greatest 
happiness  of  the  greatest  number,  that  a  por- 
tion of  the  happiness  of  that  one  be  sacrificed. 

Reasons,  indicative  of  this  condudveness, 
are  reasons  derived  from  the  prindple  known 
by  tiie  name  of  the  principle  ofuHuty:  more 
expressively  say,  the  greatestJuqtpiness  prin- 
dpU,  To  exhibit  these  reasons,  is  to  draw 
up  the  account  between  law  and  happiness : 
to  apply  arithmetical  calculations  to  the  ele- 
ments of  happiness.  Political  arithmetic — a 
name  that  has  by  some  been  given  to  political 
economy — is  an  application,  tiiough  but  a  par- 
ticular and  fer  short  of  an  all-comprehensive 
one,  of  arithmetic  and  its  calculations,  to  hap- 
piness and  its  dements. 

To  convey  a  suffidently  dear,  correct,  and 
comprehensive  conception  of  what  is  meant 
by  reason,  or  a  reason,  when  derived  from  the 
prindf^  ofutiUty,  and  applied  to  law,  a  few 
words  of  explanation  seem  indispensable. 

The  dements  of  happiness  are  pleasures  and 
exemptions  from  pains:  individual  pleasures, 
and  exemptions  from  individual  pains. 

The  magnitude — the  greatness— of  a  plea- 
sure, is  composed  of  its  intensity  and  its  </»- 
rution :  to  obtain  it,  supposing  its  intensity 
represented  by  a  certain  number  of  degrees, 
you  multiply  that  number  by  the  number 
expressive  of  the  moments  or  atoms  of  time 
contained  in  its  duration.  Suppose  two  plea- 
sures at  the  same  degree  of  intensity, — give 
to  the  second  twice  the  duration  of  the  first, 
the  second  is  twice  as  great  as  the  first. 

Just  so  is  it  with  pains :  and  thence  with 
exemptions  from  pains.* 

*  A  medicine,  in  so  far  as.it  produces  the  de- 
sired effetit,  is  an  instrument  of  exemption  from 
certain  pains.  An  instrument  of  political  secu- 
rity in  any  shape,  is  an  instrument  of  exemption 
mm  certain  pains.  Of  the  one  as  of  the  other, 
the  value,  at  any  point  of  time,  is  aa  the  sum^  of 
the  pains  it  has  exempted  men  from,  deduction 
made  of  the  pains  it  has  produced,  and  the  plea- 
sures it  has  excluded. 


The  magnitude  of  a  pleasure,  snpposiag  k 
present,  bdng  given,  —  the  value  of  it^  if  use 
present,  is  duniniahed  by  whatever  H  &ih 
short  of  being  present,  even  thoogli  its  en- 
taintg  be  supposed  entire.  Pleasure  itadf  not 
being  ponderable  or  measurable,  to  Ibnn  m 
estimate  of  this  diminution,  take  the  geaenl 
source,  and  thence  representative,  of  pieasore, 
viz.  money.  Take  aooordingly  two  sums  ef 
the  same  magnitude,  say  twentv  pounds,  the 
one  sum  reodvaUe  immediaiely,  tlie  other 
not  till  at  the  end  of  [10]  years  from  the  pre- 
sent time,  interest  ofianoney  bdm^  (cappose) 
at  5  per  cent.  —  the  value  of  the  aeoood  sub 
will  be  but  half  that  of  the  first;  namely,  ta 
pounds :  in  the  same  case,  therefore,  vnU  be 
the  value  of  two  equal  pleasures  reeeivahk 
at  those  several  times.  Just  sois  it  with  paias: 
and  thence  with  exemptions  from  peina. 

The  magnitude  of  the  pleasure  dnived  fresD 
the  source  in  question,  supposing  it  preseat 
bdng  given — as  also  the  value  to  whkh  it  a 
reduced  by  distance  as  above — the  vahie<tf 
it  is  subjected  to  a  fiirther  redoctiaii  by  what- 
ever it  is  deficient  in,  in  respect  of  certaim^: 
suppose,  then,  that  at  the  time  lor  its  beuf 
reodved,  as  above,  the  probability,  instead  ctf 
bdng  as  infinity  to  one,  t. «.  at  a  certainty,  b 
but  as  1  to  2.  On  this  supposition,  the  vahe 
of  it  is  subjected  to  such  fiirther  rednctioa, 
as  leaves  it  no  more  than  the  half  of  that  whidi 
it  would  have  been,  had  the  receipt  of  it  at 
that  remote  period  been  regarded  aa  cerCoiR; 
instead  of  twenty  pounds,  as  by  the  first  s^ 
position,  and' ten  pounds,  as  by  the  seranrf 
supposition,  it  will  now  be  no  more  than  five 
pounds.  Just  so  is  it  with  pains,  and  wic^ 
exemption  from  pains. 

So  much  as  to  diminution  of  value  by  re- 
moteness and  uncertainty :  now  aa  to  hicreaH 
by  extent. 

Take  any  two  sources  of  pleasure :  the  oat 
productive  of  pleasure  to  one  person  and  w 
more :  the  other  productive  of  pleaaoie,  th: 
same  in  magnitude  and  value,  to  two  ochc 
persons  and  no  more.  In  the  eyea  of  a  eo»- 
mon  trustee,  intrusted  with  the  interests  ci 
all  three,  and  acting  according  to  hia  trast,  tk 
value  of  the  second  source  of  pleasure  wiJB  he 
just  twice  as  great  as  that  of  the  first.  Am  t 
pleasure  comes  to  be  experienced  by  a  gicatm 
and  greater  number  of  persons  in  a  ooanBasstT. 
it  extends  over  a  larger  portion  of  that  aant 
community:  in  a  political  cnmmwnity.  th: 
extent  of  a  pleasure  is  as  the  ■4an6cr  of  thr 
persons  by  whom  it  is  experienced. 

Just  so  it  is  with  pains  and  exeaaftiem 
from  pains. 

Instead  of  pleasure  itself,  to  show  hov  c 
estimate  might  be  formed,  of  the  diminigiflc 
its  value  is  subjected  to  by  diminutaon  of  pR^ 
pinquity  and  certdnty.  it  became  necessary  t  - 
substitute  to  pleasure  itself  some  estcnd  ^- 
ject  known  by  experience  to  be  of  thenmsk: 
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}f  its  sources  or  say  its  causes:  for  example, 
aoncy.  But,  how  induUtabie  soeTer  the  title 
nay  be,  of  any  object  to  be  considered  as  be- 
longing to  the  list  of  these  same  causes,  the 
nagnitode  of  the  pleasure  produced  by  it  does 
lot  increase  in  so  great  a  ratio  as  that  in  which 
[he  magnitude  of  the  cause  increases.  Take, 
for  instance,  the  same  cause  as  before :  namely 
money.  Take  thereupon  any  individual :  give 
him  a  certain  quantity  of  money,  you  will  pro- 
duce in  his  mind  a  certain  quantity  of  plea- 
sure. Give  him  again  the  same  quantity,  you 
will  make  an  addition  to  the  quantity  of  his 
pleasure.  But  the  magnitude  of  the  pleasure 
produced  by  the  second  sum  will  not  be  twice 
the  magnitude  of  the  pleasure  produced  by  the 
first.  While  the  sums  are  small,  the  truth  of 
this  position  may  not  be  perceivable.  But  let 
the  sums  have  risen  to  a  certain  magnitude, 
it  will  be  altogether  out  of  doubt ;  and  it  will 
then  be  matter  of  mathenutical  certainty  that 
the  diminution  cannot  have  been  made  to  take 
place  in  the  case  of  the  greatest  quantity  with- 
out having  been  made  to  take  place,  to  a  pro- 
portionable amount,  in  the  case  of  the  several 
lesser  quantities. 

Take,  for  example,  on  the  one  hand,  a  la- 
bouring man,  who,  for  the  whole  of  his  life, 
has  a  We  but  sure  subsistence :  call  his  in- 
come £20  a-year.  Take,  on  the  other  hand,  the 
richest  man  in  the  country ;  who,  of  course, 
will  be  the  monarch,  if  there  is  one :  call  his 
income  £1,000,000.  The  net  quantities  of 
happiness,  produced  by  the  two  incomes  re- 
spectively— what  will  be  their  ratio  to  each 
other  ?  The  quantity  of  money  received  an- 
nually by  the  monarch  is,  on  this  supposition, 
50,000  times  as  great  as  that  received,  in  the 
same  time,  by  the  labourer.  This  supposed,  the 
quantity  of  pleasure  in  the  breast  of  the  mo- 
narch will  naturally  be  greater  than  the  quan- 
tity in  the  breast  of  the  labourer :  Be  it  so.  But 
by  how  much — by  how  many  times  greater? 
Fifty  thousand  times  ?  This  is  assuredly  more 
than  any  man  would  take  upon  himself  to  say. 
A  thousand  times,  then  ?  —  a  hundred?  —  ten 
times  ? — five  times  ? — twice  ?  —  which  of  all 
these  shall  be  the  number  ?  Weight,  extent, 
heat,  light — for  quantities  of  all  iJiese  ar- 
ticles, we  have  perceptible  and  expressible 
measures :  unhappily  or  happily,  for  quantities 
of  pleasure  or  pain,  we  have  no  such  measures. 
Ask  a  man  to  nasie  the  ratio,  —  if  he  knows 
what  the  purpose  is,  his  answer  Will  vary  ac- 
cording to  the  purpose :  if  he  be  a  poet  or  an 
orator,  and  the  purpose  of  the  moment  requires 
it,  with  as  Uttle  scruple  will  he  make  the  la^ 
bonrer*8  happiness  superior  to  the  monarch's, 
as  inferior  to  it.  For  the  monarch's,  taking 
all  purposes  together,/i;e  times  the  labourer's 
seems  a  very  Iftfge,  not  to  say  an  excessive  al- 
lowance :  even  twice^  a  liberal  one. 

After  it  has  thus  been  ^iplied  to  the  case 
of  the  richest  individual  in  the  country,  apply 
the  estimate  to  the  case  of  the  next  richest, 


suppose  the  man  with  £200,000  a  year,  and  so 
downwards.  If  the  monarch's  pleasure  is  not 
in  any  greater  ratio  to  the  labourer'  than  that 
of  5  to  1 ,  the  excess  of  this  next  richest  man's 
pleasure,  as  compared  with  the  labourer's,  can- 
not be  so  great.  Carry  the  comparison  down 
through  the  several  intermediate  quantities  of 
income, — in  the  account  of  pleasure,  the  ba- 
lance in  favour  of  the  non-labourer  as  against 
the  labourer  will  thus  be  less  and  less. 

As  it  is  with  money ^  so  is  it  with  all  other 
sources  or  causes  of  pleasure  i  factitious  dig- 
nity, for  example.  Give  a  man  a  ribbon,  you 
will  produce  in  his  mind  a  certain  quantity  of 
pleasure.  To  this  ribbon  add  another,  you 
may  add  more  or  less  to  the  former  quantity 
of  his  pleasure.  You  may  add  to  it :  but  you 
will  not  double  it.  Cover  him  with  ribbons,  as, 
at  the  expense  of  his  starving  subjects,  some 
of  the  King  of  England's  servants  are  covered 
with  gold  lace,  till  the  colour  of  the  coat  is 
scarcely  visible — add  even  money  in  propor- 
tion— still  will  it  be  matter  of  doubt  whether 
the  quantity  of  pleasure  in  his  mind  will  be 
double  the  quantity  existing  in  the  mind  of  the 
labouring  man  above  mentioned.* 


*  On  the  ground  of  these  considerations,  in  the 
author's  work  on  legislation,  on  the  field  of  the 
civil,  or  say  the  distributive  branch  of  law,  in 
settling  the  particular  ends  or  objects  of  pursuit 
proper  to  be  on  that  occasion  kept  in  view,  in  the 
distribution  made  of  benefits  and  burthens  —  on 
the  ground  of  these  considerations  it  is.  that,  to 
the  objects  expressed  by  the  words  subsigtence^ 
abundance,  and  security,  was  added  that  which 
is  expressed  by  the  word  equality.  For,  on  the 
occasion  of  the  arrangements  by  which  this  dis- 
tribution is  effected,  it  is  no  less  material  that  this 
ohject  should  be  added  to  the  list,  than  it  is  neces- 
sary  that  those  others  should  be  provided  for  and 
take  the  lead.  Absolute  equality,  is  that  sort  of 
equality  which  would  have  place,  i^  of  the  several 
benefits,  as  also  of  the  several  burthens,  each  man 
had  exactly  the  same  quantity  as'  every  other 
man :  by  practical  equality,  understand  whatso- 
ever approach  to  absolute  equality  can  be  made, 
when  provision  as  effectual  as  can  be  made  has 
been  made  for  those  three  other  particular  ends  of 
superior  necessity.  In  regard  to  security^  under- 
stand likewise,  that,  amon^t  the  adversaries, 
against  whose  maleficent  designs  and  enterprises 
security  requires  to  he  provided, — are  not  only 
foreign  enemies  and  internal  malefactors  com* 
movlj  so  called,  but  moreover  those  members  of 
the  community,  whose  power  affords  them  such 
fsicilities  for  producing,  with  impunity,  and  on 
the  largest  scifde.  those  evils,  for  the  production 
of  which,  upon  the  smallest  scale,  those  who  are 
without  power  are  punished  by  them  with  so  little 
reserve.  As  to  absolute  equality^  it  would  be  no 
less  plainly  inconsistent  with  practical  equality 
than  with  subsistence,  abundance^  and  security. 
Suppose  bu  t  a  commencement  made,  by  thepower 
of  a  government  of  any  kind,  in  the  design  of 
establishing  it,  the  effect  would  be  — that,  in- 
stead of  every  one's  having  an  equal  share  in  the 
sum  of  the  objects  of  general  desire  — and  in 
particular  in  the  means  of  subsistence,  and  the 
matter  oS  abundance,  no  one  would  have  any  share 
in  it  at  all.    Before  any  division  of  it  could  be 
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The  footing,  upon  which  the  process  of  rea- 
soning is  thus  phiced  hy  the  principle  of  utility, 
is  not  only  the  only  true  and  defensible  foot- 
ing, but  the  only  one  (it  will  be  seen)  on  which 
any  tolerable  degree  of  predaion  can  have 
place :  and,  even  in  so  slight  a  sketch  as  the 
present,  already  it  may  have  been  observed, 
how  near  to  noathematical  the  degree  of  pre- 
cision is,  in  this  case,  capable  of  being  made. 
Considered  with  reference  to  an  individual,  in 
every^element  of  human  happiness,  in  every 
element  of  its  opposite  unhappiness,  the  ele^ 
ments,  or  say  dimetuions  of  value  (it  has  been 
seen,)  are  four :  intentity,  duration^  propin' 
quity,  certainty ;  add,  if  in  a  political  commu- 
nity, extent.  Of  these  five,  the  first,  it  is  true, 
is  not  susceptible  of  precise  expression :  it  not 
being  susceptible  of  measurement.  But  the 
£Mir  others  are. 

By  this  mode  of  reaaoning,  the  doctrine  of 
proportions  is  naturally  introduced*  and,  on 
e^ery  occasion,  held  up  to  view.  Jn  so  far 
oMy  is  the  formulary  by  which  the  case  thus 
taken  is  announced,  and  the  requisite  efiect 
produced.  Without  thus  adverting  to  pro- 
portions, say  absolutely  and  simply,  of  the 
thing,  whatever  it  be  —  it  is  so  and  so,  or  it  i$ 
not  MO  and  so — ^in  either  case,  if,  in  your  bucket, 
as  it  comes  out  of  the  well,  you  have  more  or 
less  of  truth,  no  one  can  say,  for  no  one  has 
inquired,  in  how  large  a  proportion^/seAooc? 
may  not  have  come  mixed  with  it. 

To  return  to  the  application  thus  made  of 
arithmetic  to  questions  of  utility.  How  far 
short  soever  this  degree  of  precision  may  be,  of 
the  conceivable  point  of  perfection  —  of  that 
which  is  actually  attained  in  some  branches 
of  art  and  science, — how  &r  short  soever  of 
absolute  perfection, — at  any  rate,  in  every 
rational  and  candid  eye,  unspeakable  will  be 
the  advantage  it  will  have,  over  every  form 
of  argumentation,  in  which  every  idea  is  afloat, 
no  degree  of  precision  being  ever  attained,  be- 
cause none  is  ever  so  much  as  aimed  at. 

Till  the  principle  of  utility,  as  explained  by 
the  phrase  the  greatest  happiness  of  the  great" 
est  number,  is,  on  each  occasion,  if  not  expli- 
citly, implicitly  referred  to,  as  the  source  of 
all  reasoning,  —  and  arithmetic,  as  above,  em- 
ployed in  making  application  of  it,  everything 
that,  in  the  field  of  legislation,  calls  itself  rea- 
eoning  or  argument  mil — say  who  can  in  what 
large  proportion — be  a  compound  of  nonsense 
and  £ilsehood ;  both  ingre^ents  having  mis- 
rule  for  their  effect,  after  having,  in  no  small 
made,  the  whole  would  be  destroyed:  and,  de- 
stroyed,  along  with  it,  those  by  whom,  as  well  as 
those  for  the  sake  of  whom,  the  division  had  been 
oidained. 

In  a  word,  where  equality  is  spoken  of  as  one 
of  the  particular  ends,  in  the  attainment  of  which 
the  distributive  branch  of  law  ought  to  occupy 
itMlf,-.the  sort  of  equality  kept  m  view  should 
be  that  .which  has  phwe  in  the  Anglo-American 
United  States:  meaning  always  £ose  in  which 
slave-hokUng  has  no  place. 


proportion,  had  it  for  their  object.  In  word*, 
opposite  to  one  another  in  chstreeter,  but  all  «i 
them  indeterminate  ia  quantity,  may  be  seca 
the  ordinary  instruments  of  debate : — ^the  wea- 
pons with  which  the  war&re  of  tongues  sad 
pens  is,  in  a  vast  proportion,  carried  on.  h 
penal  law,  justice  and  humanity — ia  finance, 
economy  and  Hberafity —  in  judidal  proeedvf , 
strictness  and  liberality  of  conairmetian — ia 
constitutional  law,  liberty  and  lieemUomaaesiL 
It  is  with  trash  such  as  this,  that  complaoaisU 
feed  their  dupes,  teaching  them,  at  tbe  esme 
time,  to  feed  one  another  with  it»  aa  well  si 
themselves.  It  is  with  one  part  of  it  in  their 
mouths  that  the  holders  oif  power  pom  far 
wise,  and  the  hunters  after  it  for  eloqoeat. 
Thus  cheap  is  the  rate,  at  which,  ia  any  qosa- 
tity,  each  combatant  finds  matter  of  laoMi  far 
those  of  his  own  side  of  the  qoestioB  (sot 
forgetting  himself,)  and  matter  of  vitttpciaitioa 
for  his  antagonists.  It  is  by  nonaenae  in  ihk 
shape  that  the  war,  made  upon  the  primc^ 
of  utility  by  ipsedixitism  and  aentismemi 
with  or  without  rhyme,  is  carried  on. 

In  the  titles,  with  which  the  several  i 
of  this  paper  are  headed,  it  may  he  i  ' 
as  a  singularity,  that  the  worda,  7%e  grettest 
happiness  of  the  greatest  number^  oecopy  the 
first  place.  The  use  of  them  ia — to  serve  st 
a  memento,  that,  whatever  be  the  subject  of 
consideration, — in  so  £Bur  aa  it  belongs  to  ihe 
field  of  government,  matters  be  so  ordered,  at 
that  the  only  defensible  end  of  govenuncflt 
shall  never  be  out  of  sight. 

To  this  instructive  phrase,  aubstitate  icv 
of  those  unmeaning  terms,  to  whicii,  under 
the  lash  of  perpetually-accusittg  conscience, 
the  enemies  of  good  government  are»  at  every 
turn,  constrained  to  have  recourse.  Substi- 
tute, for  example,  the  word  legitimacy,  or  the 
word  order,  and  say  —  maintenamee  of  legiti- 
macy requires,  or  maintenance  of  order  requires^ 
that  the  state  be  provided  with  an  aU-eompre- 
hentive  —  with  a  rationalized  code  of  law  — 
that,  in  the  rationale,  the  several  reasons,  <r 
sets  of  reasons,  be  contiguously  attached  to  the 
several  arrangements  to  which  they  af^ily,  sad 
so  forth.  The  substitution  made,  see  then,  ask 
yourself,  what  guide,  what  checA^  is  furnished ' 
by  the  nonsense  thus  substituted  to  juekk 
sense?  Why  then  is  2e^iaiacy  anywhere  the 
word  ?  Because,  owing  to  inteUectnal  Uiad- 
ness  and  weakness,  absolute  mwiardiy  is  stiQ 
established  by  law  in  so  many  more  couatriei 
than  any  better  form  of  government  is.  Why 
is  order  the  word  ?  Because,  while  Uie  best 
government  can  no  more  exist  without  erd^ 
in  some  shape  or  other  than  the  worst,  the 
worst  order  is  as  much  order  as  the  best,  la 
the  worst  government,  order  of  soiae  sort  i* 
established.  Does  it  foUow  that  it  must  be 
good,  because  it  is  established  f  Must  evert- 
thing  be  good  that  is  established?  What  a 
thus  said  of  the  body  politic,  apply  it  thsi  t» 
the  body  natural.    Take  a  man  in  whose  he^ 
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or  stomach  the  gout  is  ettMithed :  take  a  man 
in  ^whose  bladder  a  sitme  ia  established.  EbUu 
blished  as  it  is,  does  the  gout,  does  the  stone, 
ecmtribttte  anything  to  his  happiness  ? 

€jrood  is  pleasure  or  exemption  from  pain :  or 
9k  csrase  or  instrument  of  either,  considered  in 
»o  far  as  it  is  a  cause  or  instrument  of  either. 

JEvil  is  pain  or  loss  of  pleasure ;  or  a  cause 
or  instrument  of  either ;  considered  in  so  &r 
83  it  is  a  cause  or  instrument  of  either. 

Happiness  is  the  sum  of  pleasures,  deduc- 
'tion  made  or  not  made  of  the  sum  of  pains. 

Government  is  in  each  community  the 
Aggregate  of  the  acts  of  power  exercised 
therein,  by  persons  in  whom  the  existence  of 
a  right  to  exercise  political  power  is  generally 
recx)gnized.  Every  act  of  power,  in  the  ex- 
ercise of  which  evil  as  above  is  employed,  is 
itself  an  evil :  and,  with  small  exceptions,  no 
otherwise  than  by  such  acts  can  the  business 
of  government  be  carried  on.  No  otherwise 
than  through  the  instrumentality  of  punish- 
ment can  even  such  parcels  of  the  matter  of 
pood  as  are  employed  in  the  way  of  reward, 
be  in  any  comparatively  considerable  propor- 
tion, got  into  the  hands  by  which  they  are 
applied. 

To  warrant  the  employment  of  m/,  whe- 
ther in  the  character  of  punishment  or  in 
any  other  character,  two  points  require  to 
be  made  out :  1.  That,  by  means  of  it,  good 
to  a  preponderant  amount  will  be  produced ; 
2.  That,  at  any  less  expense  oievil,  good  in  so 
g^eat  a  proportion  can  not  be  produced. 

In  every  rationale,  both  these  points  ought 
to  be  constantly  kept  in  view :  in  the  rationale 
hereby  offered,  they  will  be  constantly  kept 
in  view. 

No  otherwise  than  by  reference  to  the 
greatest-happiness  principle,  can  epithets  such 
as  good  and  euil,  or  good  and  bad,  be  expres- 
sive  of  any  quality  in  the  act  or  other  object 
to  which  they  are  applied :  say  an  act  of  an 
individual:  say  an  act  of  government:  a  law, 
a  measure  of  government,  a  system  of  govern- 
ment, a  farm  of  government.  But  for  this 
reference,  all  they  designate  is  —  the  state  of 
mind  on  the  part  of  him  in  whose  discourse 
they  are  employed. 

When,  and  in  proportion  as,  this  standard 
is  employed  as  the  standard  of  reference,  — 
then  for  the  first  time,  and  thenceforward 
for  ever,  will  the  import  of  those  same  per- 
petually employed  and  primarily  important 
adjunct-s,  considered  as  indicative  of  qualities 
belonging  to  the  objects  they  are  applied  to, 
^•.  be  determinate. 

Section  4. 
The  greatest  happiness  of  the  greatest  number 
requires,  that,  of  this  Rationale,  the  seve- 
ral parts  be  placed  in  the  most  immediate 
contact  with  the  several  arrangements  to 


which  they  respectively  apply.    Rationale, 
interwoven,  not  detached. 

L  Instances  have  ^ipeared,  in  which,  in  the 
place  of  sets  of  reasons,  attached,  each  set, 
to  a  correspondent  arrangement  taken  by 
itself,  —  in  place  of  this  perpetually  inter* 
woven  accompaniment,  —  a  general  prelimi- 
nary discourse  has  been  employed,  prefixed, 
the  whole  of  it,  to  this  or  tinit  portion  of  the 
body  of  the  laws.  Forming  a  body  apart, 
this  substitute  to  sets  of  separately  and  con- 
tiguously attached  reasons,  will  not,  in  any 
tolerable  degree,  fulfil  any  one  of  the  pur- 
poses above  mentioned. 

Neither  in  respect  of  clearness,  of  correct* 
ness,  nor  of  completeness,  will  it  be  able  to 
stand  any  comparison  witii  them. 

Taken  together,  it  wiU  constitute  a  work, 
altogether  distinct  and  detached  from  the 
work  to  which  it  professes  to  give  a  support, 
and  of  which  it  professes  to  nukke  a  part. 

In  the  case  of  no  one  of  the  sevend  classes 
of  persons  in  question  —  neither  in  the  case 
of  the  draughtsman,  nor  in  the  case  of  the 
subject  citizen,  nor  in  the  case  of  the  judge, 
nor  in  the  case  of  the  legislator,  will  it  ope* 
rate  with  any  considerable  effect,  towards  any 
of  the  purposes  above  enumerated :  in  parti- 
cuhur,  neither  to  the  feet  of  the  subject  dti* 
zen  will  it  be  a  lamp,  nor  in  the  case  of  the 
draughtsman,  the  legislator,  or  the  judge, 
a  bridle  to  the  mouth.  In  the  mind  of  the 
reader,  losing  their  appropriate  contiguity, 
the  several  parts  of  it  will  lose  their  appli- 
cation, if  they  have  any:  their  application, 
their  import,  Uieir  bindii^  force,  their  instruc- 
tive effect. 

2.  When  the  first  of  the  codes  established 
by  Buonaparte  was  first  published  —  (it  was 
the  penal  code)  —  attached  to  it  was  a  sort 
of  accompaniment,  in  the  form  above  men- 
tioned, viz.  that  of  a  separate  and  prelimi- 
nary discourse.  It  was  composed  of  a  tissue 
of  vague  generalities,  floating  in  the  air,  in 
the  character  of  general  principles.  In  that 
form  was  it  delivered,  and  not  in  the  form  of 
reasons,  —  reasons  applied,  in  the  discourse, 
to  the  several  particular  arrangements,  to 
which,  in  each  man's  mind,  they  were  respec- 
tively meant  to  apply  ?  In  that  nebulous  form, 
—  and  why  ?  Because  this  rule  of  action,  not 
having  for  its  main  end  in  view  the  above* 
mentioned  all-comprehensive  and  only  proper 
end,thegreate8i  happiness  of  the  greatest  num- 
ber, — not  having  for  its  main  end  any  other 
object  than  the  individual  happiness  of  the  indi* 
vidual  despot  of  whose  will  it  was  the  expres- 
sion, and  from  whose  power  it  was  to  derive 
its  force,  — the  tenor  of  it  was,  from  first  to 
last,  in  numerous  points,  such,  for  which  no 
reasons  that  could  bear  the  light  could  be 
given :  and  it  was  for  this  same  cause  that  a 
clear  arrangement,  which  he. knew  of,  and 
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which  had  passed  under  his  review,  had  been 
actually  put  aside:  yes,  contained  as  it  was 
in  a  work,  his  approbation  of  which  had  been 
pointedly  declared,*  pat  aside,  and  an  arrange- 
ment, which  had  for  its  undeniable  purpose 
the  organization  of  an  all-comprehensive  and 
appropriate  system  of  confusion,  was  em- 
ployed in  preference. 

The  one  put  aside?  Why?  Because, 
having  throughout  for  its  object  the  greatest 
happiness  of  the  greatest  number,  it  took 
throughout,  for  its  principle  or  source  of 
distribution,  the  manner  in  which,  by  the 
several  acts  in  question,  that  happiness  is 
effected.  The  other  employed  ?  Why?  Be- 
cause, having  for  its  main  object  the  perso- 
nal interest  of  the  lawgiver,  as  above,  it  had 
for  its  principle  or  source  of  distribution,  the 
manner  in  which,  in  respect  of  those  acts, 
it  was  his  tptU,  because,  in  his  view  of  the 
matter,  it  was  his  interest,  according  to  his 
own  conception  of  his  interest,  that  men 
should  be  dealt  with.  Offences  made  punish- 
able in  the  highest  degree,  —  offences  made 
punishable  in  the  next  highest  degree  but 
one — offences  made  punishable  in  thclow^st 
degree :  such  has  been,  such  continues  to  be, 
the  classification — the  logic — of  tyranny 
and  misrule,  every  where.  Look  for  example 
to  the  matchless  constitution — the  envy  and 
admiration  of  the  world.  Would  you  learn  the 
difference  in  the  nature  of  different  classes 
of  punishable  misdeeds?  It  is  from  the  inti- 
mation given  of  the  several  masses  of  punish- 
ment attached  to  them,  that  you  must  guess 
at  it  as  well  as  you  can :  this  must  be  your 
clue ;  for  there  is  no  other.  It  is  from  the 
words  treason,  under gyahle  felony,  dergyable 
feUmy^  premunire,  and  misdemeanor. 

8.  Such  being  the  principle  of  arrangement, 
— instead  of  reasons,  formed  by  application 
of  the  principle  of  utility,  and  making  refe- 
rence throughout  to  the  only  legitimate  end, 
— reasons  all  along  particularly  apposite  to, 
and  placed  in  contiguity  with,  the  several  par- 
ticular arrangements  they  were  meant  to  be 
applied  to,  — instead  of  any  such  really  useful 
accompaniment,  came  the  above-mentioned 
preliminary  discourse:  a  glittering  object, 
floating  in  the  air,  and  composed  of  clouds. 
Why  any  such  preliminary  discourse  ?  Answer: 
that,  in  the  eyes  of  the  prostrate  multitude, 
a  display  might  be  made  of  extent  and  pro- 
fundity of  reflection :  that  where,  in  compa- 
rison  of  what  might  have  been  done,  litUe 
good  was  really  done,  much  might  be  thought 
to  be  done. 

4.  In  the  newly-erected  kingdom  of  Bava- 


•  **  C^eti  unouvrare  degenie^  were  the  words, 
as  almost  immediately  reported  to  the  author  or 
this  address.  Not  to  speak  of  discernment,  such 
was  the  candour  and  magnanimity  which,  in  the 
mind  of  that  extrsozdinary  man,  embellished  his 
adflsh  pradenoe. 


ria  —  erected  under  that  same  eTer-selfek, 
though  never  needlessly  cruel  despot's  ia&i> 
ence  —  under  that  same  influence,  s  pceal 
code,  with  the  same  arrangement,  and  the 
same  sort  of  accompaniment,  was  establtshcdf 

5.  Not  many  years  ago,  in  a  political  stsse 
not  altogether  so  ample  in  extent,  tlie  above- 
mentioned  natural  principle  of  airaiigeiiKBt 
having  been  adopted,  —  the  attaching  of  a 
rationale,  samples  of  which  lay  on  the  table, 
was  proposed.  It  was  not  accepted.  Porwbat 
alleged  reason  was  it  that  reasons  were  not 
to  be  admitted  ?  For  this  reason  — that  ncr 
sons  are  <bry  things.  Gay  and  amimng  io  its 
own  nature,  a  code  of  law  would  be  dive«^t«l 
of  those  its  pleasant  qualities,  if  any  siidi  dry 
matter  as  that  which  is  composed  of  resana 
were  intermixed  with  it.  This  gaj  reasoa,  b 
it  possible  that  it  should  have  been  the  real 
one  ?  Impossible.  What,  then,  could  have 
been  the  real  one  ?  What  but  this  —  that,  is 
the  place  of  the  sort  of  matter  tbus  cast  oat 
—  those  by  whom  it  was  cast  oat  having  to 
insert  some  matter  of  their  own,  by  whic^ 
no  such  test  as  that  of  reason,  deduced  ai 
above  from  the  greatest-happiness  piindple. 
could  have  been  endured, — having  some  ob* 
ject  of  particular  and  latent  interest — a 
interest  -  begotten  prej  udioe  —  of  authority- 
begotten,  or  of  habit -begotten  prejudice  or 
caprice, — to  stick  in  —  or  someUii^g  good, 
to  which  those  powers  were  adverse,  to  keep 
out  —  thus  it  was,  that  against  sn  inmate  so 
inconvenient  and  troublesome  as  ressoa,  the 
door  was  shut.  If  any  cause  that  can  better 
bear  the  light  can  be  round,  it  were  well  that 
it  should  see  the  light :  if,  in  the  eyes  of  thoK 
by  whom  this  exdusion  was  efiected,  it  be 
honourable  to  them,  it  were  pity  tbe  baooor 
should  not  be  reaped  by  them.  Invitatioa  u 
here  given  to  them  to  produce  their  aame^ 
and  tibus  to  come  forth  and  daim  it. 

6.  To  the  draughtsman  principal  in  laboar 
and  eminence,  permission  was  (it  is  said; 
given  to  give  reasons :  but  these  reasons  wen 
to  be  his,  and  not  the  legislator's  ;  and,  ks; 
they  should  be  too  dear,  too  dosely  apposte^ 
too  instructive,  —  they  were  to  put  off  tfe 
garb  of  particular  reasons — they  were  to  be 
rarefied  and  sublimated,  and  confiwnded  as 
above,  into  the  form  of  a  general  prehnaBarr 
discourse. 

In  a  lately  published  tract  on  the  Sp«iii 
proposed  penal  code,{  may  be  aeen  the  sot 
of  notice  taken  by  the  draughtsman  m  tk 
Cortes,  of  the  demand  that  (it  aeeatt)  hi 
on  that  occasion  been  made,  tar  aamethiae 
in  the  nature  of  a  rationale,  and  the  soft  oi 
apology  by  which  the  giving  satis&etioB  to 
that  demand  was  evaded.  So  fiu-  as  regarded 
the  legislators  themselves,  assurance  ««» 
given  to  them,  that  every  demand  of  that  wn 

f  See  Papers  on  Codification,  &c  pi  514 
*  Letten  to  Count  Torenoi  &c.  Letter  V. 
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vtood  completely  superseded,  by  the  consum- 
matenesi  of  the  wisdom  of  those  same  legis- 
lators :  snd,  as  to  the  rest  of  the  people — of 
that  people  for  whose  benefit  the  demand  for 
this  instrument  of  elucidation,  justification, 
instruction,  and  satisfiiction,  might  by  some 
be  thought  to  have  place — that  people  from 
whom  the  draughtsinan,  and  those  colleagues 
of  his  whom  he  was  addressing,  derived  all 
the  authority  they  could  pretend  to — no  such 
objects  (it  diould  seem)  happened  to  present 
themselves  to  the  draughtsman's  view. 

Whatsoever  cause  for  regret  the  omission 
may  in  that  case  have  afforded,  no  just  cause 
of  wonder  can  it  afford  in  any  case.  The 
easiest  of  all  literary  works,  bulk  for  bulk,  is 
a  code  of  law  stark  naked :  a  code  altogether 
bare  of  reasons  in  any  shape :  next  to  the 
easiest,  a  code  with  no  other  habiliment  than 
a  separate  tissue  of  vague  and  commonplace 
generalities,  with  a  gloss  of  reason  on  the  sur- 
fi&ce  of  it.  Not  only  the  most  important,  but 
the  most  difficult  of  all  human  works,  may 
be  safely  pronounced,  an  uniformly  apt  and 
all-comprehensive  code  of  law,  accompanied 
with  a  perpetually  •  interwoven  roHtmaUt 
drawn  fiK>m  the  yreaU$t  happineM  principle, 
UB  above. 

Sbgtion  5. 
The  greatest  happiness  of  the  greatest  num- 
ber requires,  that  for  the  function  exercised 
}jy  the  drawing  of  the  original  draught  of 
such  a  code,  the  competitors  be  as  many  as, 
without  reward  at  the  public  expense,  can 
be  obtained :  and  so,  for  that  of  proposing 
alterations  in  such  draught  as  shall  have 
been  adopted.    Plan  for  obtaining  compe- 
titors. 
The  contents  of  the  preceding  sections  have 
for  their  subject  the  characteristic  natttre  and 
plan  of  the  here  proposed  work. 

The  contents  of  this  and  the  succeeding 
sections  have  for  their  subject  the  choice  <^ 
hands  for  the  execution  of  it. 

On  this  occasion,  never  be  it  out  of  mind, 
tliat  the  work  in  question  is  — nor  a  body  of 
law  in  its  ultimate  state  —  in  that  state  in 
which  it  receives  the  sanction  of  the  sove- 
reign power :  —  it  is  nothing  more  than  the 
original  draughty  drawn  up  in  the  view  of  its 
receiving  that  sanction  as  above :  of  its  re- 
tsei  ving  it  indeed  —  but  eventually  only :  and 
not  till  after  it  has  undergone  all  such  altera- 
iioiis  aa,  by  any  of  the  several  persons  among 
-whom  respectively  the  sovereign  power  in 
matters  of  legislation  is  shared,  shall  have 
been  proposed, — and,  by  those  whose  concur- 
rence is  necessary  to  the  application  of  that 
sanc:tion,  adopted :  in  a  word,  by  the  several 
authorities  in  that  behalf  constituted. 

Yea ;  if.  while,  firom  any  one  or  more  in- 
Voi-  IV. 


dividuals,  an  original  draught,  or  any  number 
of  such  original  draughts,  were  admitted  to 
the  exercise  of  this  function,  all  other  persons 
were  excluded  from  it,  or  even  all  persons 
other  than  those  among  whom  the  power  of 
sanctionment,  as  above,  is  shared;  Yes:  in 
such  a  state  of  things,  —  were  it  the  state  of 
things  here  proposed,  —  true  it  is,  that  by  the 
admission  given  to  some,  coupled  with  the 
exclusion  put  upon  others,  not  only  would  a 
power  be  created,  but  the  very  power  which, 
in  consideration  of  its  unnecessary  and  mis- 
chievous magnitude,  it  is  the  object  of  the 
very  arrangement  here  proposed,  to  exclude. 
On  this  part  of  the  subject,  six  principal 
positions  have  been  the  result  of  the  inquiry : 
in  the  table  of  contents  they  may  have  been 
seen  at  length.  They  are  here  recalled  to 
view  in  brief,  each  of  them  in  company  with 
a  correspondent!^  brief  intimation  of  the  prin- 
cipal consideratiODs  or  reasons  by  which  it 
was  suggested.  The  first  of  them,  with  a 
development  of  its  reasons^  constitutes  the 
matter  of  the  present  section:  the  rest  will* 
in  the  like  manner,  occupy  the  five  next  suc- 
ceeding ones. 

1.  Admission  universal — Competitors,  for 
the  fimction  exercised  by  the  fumisbing  of  the 
original  draught,  as  numerous  as  possible. 

Reasons 1.  Chance,  for  the  greatest  pos- 
sible degree  of  aptitude  on  the  part  of  the 
work,  a  maximum:  to  sinister  interest,  and 
other  causes  of  inaptitude,  on  the  part  of 
those  on  whom  the  quality  of  the  work  in  its 
ultimate  state  depends,  the  strongest  bridle 
applied  that  the  nature  of  their  situation  ad- 
mits of. 

2.  School  for  legislative  and  other  JunC" 
tionarieB,  thus  instituted, 

XL  Remuneration  at  an  additional  public 
expense^  none.  —  Reason  1.  Avoidance  of 
inaptitude,  on  the  part  of  the  work,  through 
patronage  and  fiivouritism :  also,  tiirough  pre- 
cipitation according  to  one  mode  of  payment ; 
through  delay,  according  to  another :  delay, 
ending  perhaps  in  final  non-performance. 

III.  Hands,  not  more  than  one.  —  Reason 

1 .  Avoidance  of  inaptitude  in  the  work,  by 
reason  of  moral  inaptitude  in  the  workman, 
through  ¥rant  of  responsibility  for  bad  work- 
manship, and  wantof  encouragement  for  good. 

2.  Avoidance  of  inconsistency :  of  want  of 
unity  of  design,  and  symmetry  of  execution, 
as  between  part  and  part. 

lY.  Hands,  not  only  single,  but  hnoum  to 
be  so.  —  Reason.  Else  the  responsibility  and 
the  encouragement  deficient. 

V.  Not  only  the  hand  single,  and  known 
to  be  so,  but  whotte  it  is,  knoum.  —  Reason. 
Else  the  responsibility  and  the  encouragement 
still  deficient. 

VI.  The  hand  of  ^  foreigner,  not  only  ad- 
missible but  preferable.  —  Reason.  Exemp- 
tion firom  local  sinister  interests  and  preju- 
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dices:  deficiency  in  local  knowledge  being 
easily  amendable  by  native  hands,  in  the 
course  of  the  progress  of  the  work,  through 
the  constituted  authorities. 

Note,  that  in  a  representative  government, 
the  hands  ordinarily  employed  in  the  pro- 
viding of  the  original  draught  are  those  of  a 
legishtion  committee.  With  the  exception  of 
the  second  point,  namely,  the  gratuitoumeu 
of  the  service,  the  desirable  results,  referred 
to  bv  the  above  reasons,  are,  in  this  case,  all 
of  them,  either  foregone  or  lessened.  Gra- 
tuitous in  this  case  the  service  naturally  and 
commonly  is  in  appearance  unquestionably: 
but  to  the  degree  in  which  it  may  be  other- 
wise in  effect,  no  bounds  can  be  assigned :  in 
the  nature  of  the  case  there  are  no  others, 
than  those  which  apply  to  the  quantity  of 
depredation  and  oppression,  ezercisible,  in  the 
community  in  question,  by  a  government  over 
which  the  people  have  no  more  than  a  nomi- 
nal controul,  compared  with  that  exercisible 
where  the  people  have  a  real  and  efficient 
controul :  a  few  restraints  on  the  liberty  of 
the  press  and  public  discussion  may  suffice  to 
establish  the  difference. 

These  are  but  faint  antidpations.  For 
placing  in  their  fiill  light  all  these  several 
points,  considerable  development  and  expla- 
nation will  be  unavoidable. 

1.  As  to  the  proposed  univenaUty,  By  it 
would  be  instituted  a  mode  of  codification, 
which,  for  distinction,  might  be  styled  the 
open  mode. 

The  following  slight  sketch  may  serve  to 
convey  a  general  conception  of  it:  — 

In  the  name  of  the  constituted  authorities, 
or  of  the  legislative  body  alone,  let  invitation 
be  given  to  all  persons  without  distinction, 
who,  (with  the  exception  of  the  members  of 
the  legislative  body  during  the  time  of  their 
serving  in  that  capacity,}  regarding  them- 
selves as  competent,  may  feel  indined  to 
transmit  to  the  legislative  body,  each  of  them 
a  general  sketch  or  outline  of  the  proposed 
original  draught  of  a  work  of  the  sort  in  ques^ 
tion :  with  a  sample  or  samples,  of  the  mode 
in  which  it  Lb  proposed  to  execute  it,  ex- 
pressed in  the  words  in  which  it  is  proposed 
to  stand :  to  which  samples  may  be  added, 
general  indications,  on  such  occasions  on 
which  the  nature  of  the  case  admits  not  of 
the  taking  any  determination  respecting  the 
individual  words. 

2.  Let  intimation  be  at  the  same  time 
given,  that,  •  in  proportion  to  the  aptitude  of 
the  work  acoordiilg  to  the  estimate  formed 
of  it  by  public  opinion,  evidence  wiU  be  re- 
garded as  having  been  given,  of  appropriate 
aptitude  on  the  part  of  the  workman,  with 
relation  to  many  of  the  most  important 
public  offices,  to  which  pecuniary  emolument 
stands  already  attached. 

3.  In  such  sketch,  and  sample  or  samples. 


should  be  comprehended  as  well  the  drilu 
the  penal  code :  so  intimate  being  the  con- 
nexion between  those  two  parts,  that  with- 
out a  comprehensive  and  conjunct  view  of 
both,  no  clear,  correct,  complete,  eonaistem, 
and  well-ordered  mode  of  execution,  coold  be 
given  to  either. 

4.  In  the  samples  and  in  the  general  Aeteh, 
it  may  perhaps  be  found  necessary  that  tie 
constitutional  code  be  omitted :  for,  so  nnirer. 
sal  and  tenacious  and  craving  is  the  appetite 
for  power,  that  the  idea  of  any  ooiisidend))e 
change  in  this  part  of  the  field  of  legidation 
affords  little  promise  of  being  found  endorahlc 
unless  when  imposed  by  force  or  intimidadoc. 

5.  In  a  representative  democracy,  then? 
need  be  no  difficulty.  In  the  advertisement 
for  this  purpose,  thelegidative  body,  however, 
might  probably,  without  objection,  if  it  esv 
any  use  in  so  doing,  lay  down  as  a  f  ondamental 
and  indispensable  principle,  that,  immedistelv 
or  unimmediately,  all  functionaries  ahall  be 
placed,  and  at  short  intervals  displaoeable.  by 
the  greatest  number  of  the  adult  popnlatxoo, 
or  of  the  male  part  of  the  adult  populatioo: 
or  rather  might  give  intimation,  tint  for  any 
departure  from  this  prindpTe,  some  spedal 
and  convincing  train  of  reasons  would  be  ex- 
pected to  be  assigned. 

6.  For  the  giving  in  of  these  samples,  some 
determinate  day,  it  should  seem,  would  oia- 
voidably  be  to  be  fixed.  That  day  arrived,  it 
will  then  be  to  be  put  to  the  vote  which  sam- 
ple shall  be  preferred  ;  or  whether,  for  want 
of  any  satisfiurtory  sample,  the  time  shall  be 
enlarged. 

7.  Suppose  a  sample  pitched  upon.  A  fur- 
ther day  will  then  be  to  be  assigned,  on  or 
before  which,  a  proposed  complete  code  im 
terminit,  embracing  these  two  branches,  with 
such  blanks  only  as  the  nature  of  the  case  ne- 
cessitates, shall  be  given  in. 

8.  Though,  if  samples  more  than  one  have 
been  sent  in,  adoption,  if  given  to  any,  must 
be  given  to  some  one  of  them  —  it  is  not  ne- 
cessary that  any  peremptory  exdusion  shook! 
be  put  upon  such  complete  draughts  as  say 
other  of  the  competitors  may  be  disposed  to 
present.  This  (it  may  be  said)  is  the  sample 
most  approved  of.  But  all  other  persoDs  sre 
still  at  liberty  to  propose,  each  of  thera,  hii 
draught.  It  will,  on  that  occasion,  then  be  fer 
each  of  them  to  consider — whether  a  oosc- 
pleted  draught,  in  confomity  to  the  patten 
most  approved  of,  wiU  not  afford  him  the  most 
promising  chance. 

9.  On  this  plan,  the  remuneration — reun* 
neration  suited  as  above  to  the  nature  of  the 
case,  and  of  the  sort  of  service  rendered — 
need  not,  and  naturally  would  not,  he  cosrfipfd 
to  the  competitor  by  whose  samples,  nor  ■ 
conclusion  to  the  competitor  by  whose  < 


pleted  draught,  the  largest  share  of  approba- 
tion has  been  obtained. 


Digitized  by 


Google 


§5.3 


RECEIVE  DRAUGHTS  FROM  ALL  HANDS. 


547 


10.  By  the  preference  thus  given  in  the 
main  to  Uiis  or  that  sample,  or  to  this  or  that 
draught,  the  legisUtive  hody  would  not  be 
precluded  from  giving  indication  of  this  or  that 
portion  of  this  or  that  other  draught,  as  being 
regarded  fit  to  be  employed  in  the  draught 
most  approved. 

1 1 .  The  invitation  to  send  in  original  sani- 
ples,  and  afterwards  completed  draughts,  will, 
of  course,  be  accompanied  or  followed  by  a 
correspoi^ent  invitation  to  send  in  o&s«rvo- 
tions  on,  and  proposed  amendmentB  to,  all 
samples  and  completed  draughts,  to  which 
any  such  acceptance,  total  or  partial,  shall 
have  been  given  as  above. 

12.  Be  the  number  of  these  patterns  ever 
so  considerable,  the  expense  of  printing  and 
publishing  should  be  defrayed  by  government. 
Were  it  not  for  this,  the  expense  might  be  a 
bar  to  the  work  of  the  least  affluent  compe- 
titors :  and  thereby  to  those,  in  whom,  as  such, 
the  habit  of  intellectual  labour,  and  thence  the 
promise  of  intellectual,  and  even  of  appropri- 
ate  moral  aptitude,  is  fairest. 

13.  The  produce  of  the  sale  might  either 
be  applied  in  alleviation  of  the  expense,  or  be 
given  to  the  respective  authors.  The  expense 
on  this  score  neither  promises  nor  threatens 
to  be  very  considerable.  Be  it  what  it  may, 
so  long  as,  in  the  whole  of  the  official  esta- 
blishment, so  much  as  a  single  sinecure,  or 
useless,  or  needless,  or  overpaid  office  is  to  be 
found,  to  this  expense  no  objection  can  with 
any  consistency  be  made. 

!£,  in  consequence  of  this  plan,  any  addition 
were  to  be  made  to  the  number  of  salaried 
offices  it  found  in  existence,  it  would  be  that 
of  a  functionary,  with  some  such  title  as  that 
of  Comervator  of  the  laws.  Upon  the  follow- 
ing ground,  stands  the  demand  for  an  office  of 
this  nature.  Regular  and  symmetrical  would 
naturally  be — would  necessarily  be,  if  well 
executed — the  structure  of  a  code,  having  for 
its  accompaniment  a  rationale  as  above.  By 
subsequent  additions  and  alterations — with- 
out a  degree  of  sldU  and  care  too  great  to  be 
constantly  reckoned  upon,  on  every  occasion, 
and  from  all  legislative  hands  promiscuously 
taken  — the  symmetry  would  be  liable  to  be 
injured,  and  confusion  introduced :  to  obviate 
this  inconvenience,  in  so  &r  as  it  can  be  ob- 
viated without  prejudice  to  the  uncontrouled 
exercise  of  the  legislative  power,  would  be  the 
office  of  this  functionary.  Before  the  sanction- 
ment  of  each  law — or  when  the  pressure  of 
the  time  was  regarded  as  not  admitting  of  the 
delay,  as  soon  afterwards  as  might  be — to  him 
it  would  belong  to  propose  for  the  tubttance  of 
the  newlaw,  a/brm  adapted  to  the  structure  of 
the  code.  Thereupon,  ii  the  form  so  proposed 
were  adopted  by  the  legislature  for  the  time 
being,  so  much  the  better :  if  not,  it  would 
remain  as  the  subject-matter  of  a  virtual  and 
tacit  appeal  to  succeeding  legialatures. 


14.  Supposing  the  office  here  in  question 
established,  the  author  of  the  draught  most 
approved  of  seems  to  be  the  person,  to  whom, 
if  expected  to  be  found  willing  to  accept  of  it, 
the  offer  of  it  would  naturally  be  uuide. 

15.  But  the  choice  diould  be  left  unfet- 
tered. Be  the  literary  composition  ever  so  well 
penned,  fitness  for  the  office  would  not,  on  the 
part  of  the  author,  be  a  necessary  consequence. 
Various  are  the  points  of  appropriate  aptitude, 
in  which,  relation  had  to  die  business  of  this 
office,  he  might  still  be  deficient.  Witness, 
aptitude  in  respect  of  health,  assiduity,  un- 
corruptness,  firnmess,  gentleness,  quickness 
in  execution,  kc 

16.  After  the  completion  of  the  code,  it 
might  not  improbably  be  a  considerable  time, 
before  the  need  of  the  offer  thus  described 
would  manifest  itself. 

Beasons/or  the  above  described  open  mode. 

They  are  constituted  by  the  advantage, 
which,  with  reference  to  the  greatest  happi- 
ness of  the  greatest  number,  would  be  the 
result  of  it. 

1 JReaeon  1.  The  chances,  in  favour  of  the 

aptest  possible  draught,  rendered  the  greatest 
possible.  The  more  draughts  sentin,  the  more 
will  there  be  for  those  to  choose  out  of,  to 
whom  it  belongs  to  choose. 

2 — Reason  2.  The  greater  the  number  of 
draughts  sent  in,  the  greater  the  number  of 
those,  out  of  which,  portions  might,  upon 
occasion,  be  selected  for  the  amendment  of 
that  one,  whichsoever  it  were,  that  shall 
have  been  chosen  to  serve  as  the  principal 
basis  of  the  completed  work. 

3.  — BeasoM  3.  Advantages  derivable  from 
the  school  that  would  thus  be  established,  for 
functionaries  in  the  legislative  departments. 

4 Hea8on4,  Advantages  from  the  school 

thus  established,  as  applied  to  the  case  of 
functionaries  in  the  judiciary  and  administra- 
tive departments. 

Biasters  in  these  schools,  the  authors  of 
the  proposed  codes :  scholars,  the  readers  of 
these  same  codes.  Note,  that  in  this  branch 
of  art  and  science,  as  in  every  other,  the 
pleasantest  and  most  effectual  mode  of  leam' 
ing  is  by  teaching; — by  teaching,  or  at  least 
endeavowring  to  teach. 

B^  the  readmg  of  books  and  articles  in  pe- 
riodical works,  on  subjects  belonging  to  this 
or  that  small  spot  in  the  field  of  legislation  — 
by  reading  in  this  way,  with  or  without  the 
hearing  of  speeches,  are  statesmen  formed  at 
present.  But  from  such  scattered  and  casually 
visited  springs,  what  is  the  greatest  quantity 
of  information  capable  of  being  derived,  in 
comparison  of  all  those  several  floods,  by 
each  of  which  the  whole  field  of  legislation 
and  government  will  be  covered? 

True  it  is,  that,  in  regard  to  offices  be- 
longing to  the  judicial  department,  the  f 
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obaervation  applies  to  these  as  that  which 
nas  just  been  applied  to  the  proposed  future 
contingent  of&ce  of  conservator  of  the  laws. 
By  no  degree  of  aptitude,  be  it  ever  so  high, 
on  the  part  of  any  such  legislatiye  draught, 
can  any  absolutely  condusive  evidence  be 
given,  of  aptitude  on  the  part  of  the  author, 
with  relation  to  any  of  these  certainly  and 
constantly  indispensable  offices.  Witness,  in 
addition  to  the  elements  of  aptitude  instanced 
in  that  case,  fluency  in  speech. 

So  likewise  in  regard  to  offices  belonging 
to  the  several  brandbes  of  the  administrative 
department.  Further  exemplification  will  not 
here  be  necessary. 

Still,  as  &r  as  it  goes,  still  even  with  re- 
ference to  every  such  office,  what  can  scarcely 
fail  to  have  a  place  is — that  by  the  author- 
ship of  an  intellectual  work,  so  matchless  in 
difficulty  as  well  as  importance — in  the  extent 
of  knowledge  as  well  as  correctness  of  judg- 
ment necessary,  —  evidence  of  appropriate 
aptitude  —  evidence  in  a  pre-enunent  degree 

Srobative — ^will  have  been  exhibited — exhi- 
ited  by  a  no  inconsiderable  proportion  of 
the  whole  number  of  competitors. 

Objections  answered, 

I Ohjection  1.  Fruitless  the  invitation: 

none  will  be  found  to  accept  it. 

Answer.  The  objection  has  been  antici- 
pated. What  I — is  money  of  no  value  ?  —  is 
power  of  no  value  ?  The  highest  of  all  blood- 
less glories,  is  that  too  of  no  value  ?  Vain 
would  it  be  to  say — despair  of  success  will 
drive  men  from  so  arduous  a  work.  Not  it 
indeed.  In  each  man's  eyes,  success  wiU  de- 
pend — not  on  absolute,  but  on  comparative 
aptitude. 

But,  suppose  no  such  work  sent  in,  where 
is  the  evil?  Absolutely  none.  On  the  con- 
trary, there  is  this  positive  good :  evidence 
given  to  the  subject  many — evidence,  and 
that  of  the  most  conclusive  kind — of  since- 
rity on  the  part  of  their  rulers,  in  respect  of 
the  sacrifice  thus  made  of  so  large  a  portion 
of  power  to  the  universal  interest. 

2.  — Objection  2.  The  press  would  be  inun- 
dated and  overloaded;  public  money  would 
be  wasted  in  the  publication  of  so  many  vo- 
luminous compositions ;  public  time  wasted 
in  the  consideration  of  them. 

Answer.  Strange  indeed  it  would  be,  if  the 
objection  were  not  completely  antidpated  by 
the  two  great  political  schooU—^y  the  school 
for  legislative  functionaries,  and  the  school 
for  executive  functionaries,  as  above.  For  any 
the  most  trifling  branch  of  art  and  sdence, 
in  what  instance  was  any  the  most  incon^ 
siderable  school  ever  established  by  the  go- 
vernment of  a  country  at  so  small  an  ex- 
pense? 

3. — Objection  3.  An  innovation  this:  un- 
precedented this  open  mode  of  legislation. 


Answer.  True,  in  point  of  fitft :  b«t  wtet! 
is  the  application  of  it  in  point  of  argumoil? 
Unprecedented  it  must  be  ocmfeased  is  thii 
open  mode,  on  the  part  of  men  wboae  ststa 
is  in  that  place  from  whence  it  ia  propoicl 
that  the  invitation  should  come.  XJnpnes* 
dented:  but  why?  Only  because,  inbraiti«| 
stationed,  pre-eminent  regard  for  tbe  grciAcst  | 
happiness  of  the  greatest  number,  in  pttfa* . 
ence  to  all  particular  and  thence  ainister  is>l 
terests,  is  unprecedented. 

4 Objection  4.  By  the  adoptioB  of  tUi| 

open  mode,  the  two  situaticMia  of  repceseats* 
tives  and  constituents  would  be  ctmfimadtd: 
the  power  that  had  been  tranafierrcdl,  wosUi 
thus  be  given  back. 

Answer.  What  if  it  were— wh^  if ,  fortk 
purpose  of  passing  condemnation,  m  word  li 
which  a  dyslogistic  sense  stands  — sofiitfi 
sudi  as  the  word  confitsiony  could,  withoiA 
impropriety,  be  applied  ?  Suppose  not  orif 
these  but  all  other  situations  ooofomMU, 
where  would  be  the  evil,  if,  by  audi  ooa^ 
sion,  the  greatest  happineaa  of  the  greabOl 
number  would  be  increased  ? 

Not  that  there  is  any  such  thing  as  eoa> 
fusion  in  the  case.  True  it  ia — that,  by  era? 
exercise  given  to  the  legislative  fun^ioa,  a 
power  is  exercised :  for,  of  this  function,  tlv 
exercise  is  confined  to  a  comparatively  mar 
number,  all  others  being  exciuded  from  it :  u 
that  function,  therefore,  power  ia  efiectoallf 
attadied.  But,  by  the  very  suppodtioa,  frcw 
the  exercise  of  ike  function  here  propoed 
to  be  laid  open  to  every  man,  no  oan  is  ex- 
duded.  Here,  therefore,  no  power  has  {dsee. 
True  it  is,  what  is  proposed  ia  — •  that  a  sir- 
vice  be  performed:  a  service  wbldi,  if  veH 
performed,  will  be  the  most  bencfidd,  ^ 
well  as  the  most  difficult,  of  all  senrics. 
but  still,  by  the  performance  of  it,  thoefk 
it  were  by  ever  so  great  a  multitude,  bk  u 
atom  of  power  would  be  exerciaed. 

Reasons  for  not  giving  to  members  of  the  b- 
gislative  body  the  exdudve  fiMulty  of  61- 
nishing  origind  draughts:  — of  fiiraishiac 
them  in  this  extraordmary  case,  as  hss^ec 
hitherto  everywhere  the  practice  in  sU  or- 
dinary cases. 

1. — Reason  1.  They  have  no  time  tfft- 
cable  to  it. 

The  compodtion  of  a  body  of  law, — vU 
is  to  be  at  the  same  time  dl-comprcheaaiv. 
and  on  every  point,  by  means  of  a  perpetvH; 
interwoven  rationde,  justified  and  fvphmd 
—  presents  of  itself  an  irredstible  dtmanrt  is 
the  whole  quantity  of  applicable  tine,  at  'i* 
disposd  of  whatsoever  individual  wtj  he  » 
gaged  in  it :  if  so,  then,  in  the  case  of  eve? 
individud  possessing  any  share  in  the  sff*- 
gate  of  legislative  power,  if  any  part  of  >-* 
time  be  employed  upon  thia  work,  the  r» 
sequence  ia— that  dtber  the  ordinvy  h0^ 
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ion  called,  or  liable  to  be  called,  contimiaUy 
nto  exerdse  by  tbe  exigendea  of  the  day,  or 
Ise  diia  extraordinary  function,  or  both  the 
fie  and  the  other,  will  of  neceaiity  be  ne- 
lected. 

In  the  practical  'result  of  this  reason,  is 
ompriaed  (it  may  be  observed)  an  exclusion 
Alt  upon  tiie  members  of  the  legislatiye  body, 
s  to  the  function  of  drawing  ^p  any  such 
(raught.  It  applies  not  however  to  the  p«r- 
ons — this  exdusion : — it  applies  only  to  the 
ime :  and  as  to  time,  it  appUes  not  to  any 
lortion  other  than  that  which,  by  their  en- 
[ag'ement,  stands  appropriated  to  the  ordinary 
luties  of  such  their  situation.  It  applies  not 
o  the  exclusion  of  any  draught  already  pre- 
Mu-ed  by  any  member,  antecedently  to  the  day 
m  which  the  aU-oomprehensiye  invitation 
;ha11  have  been  resolved  upon:  it  applies  not 
;o  any  portion  of  time  subsequent  to  that, 
luring  which  his  exercise  of  those  same  ordi- 
lary  functions  is  continued :  it  is  therefore 
\o  bar  to  his  entering,  immediately  after  such 
nvitation,  upon  the  task  of  penning  such  a 
Iraught,  provided  that  on  that  occasion  he 
nkc&tes  his  seat. 

Objection  to  ike  above  temporary  exchuion, 
E^esence  of  the  author  necessary  for  expla- 
nation and  justification.  What  (it  may  be 
isked)  must  be  the  condition  of  any  such  ori- 
^nal  draught,  if  the  author,  of  whose  views 
it  is  the  expression,  is  not,  at  tbe  time  of  its 
being  on  the  carpet,  enabled  by  his  presence 
Lo  supply  such  explanations  and  justifications 
ad  may  be  requisite  for  the  support  of  it  ? 

Aiuwer  1 .  To  the  case  of  an  original  draught 
Dif  the  ordinary  kind  —  of  a  draught  contain- 
big  nothing  but  an  assemblage  of  expressions 
[>f  will,  without  anvthing  whatever  in  the 
shape  of  reason  for  the  justification  or  expla- 
nation of  it, — true  it  is,  this  objection  would 
apply  with  no  inconsiderable  force.  But,  in 
the  case  of  an  original  draught  of  the  sort  here 
in  question,  an  instrument  of  explanation 
and  justification  is  by  the  supposition  always 
present :  and  this  too  in  a  form  beyond  com- 
parison more  apt  than  any  that  could  be  given 
to  a  set  of  impromptuary  and  orally  delivered 
observations :  more  apt,  namely,  in  ckameu, 
eorreetHess,  conmleteness,  coHcUeneu,  compact- 
ness, methodicamesM,  conaisUney  (meaning,  ex- 
emption from  inconsistency} :  naturally,  not 
to  say  necessarily,  more  apt,  and  that  to  an 
indefinite  degree. 

2.  The  original  draught,  whatever  it  be, 
being  given  in,  the  having  composed  it  is  no 
bar  to  the  author's  being  a  member  of  the 
assembly  in  which  it  is  the  subject  of  discus- 
sion. 

In  truth,  supposing  him  not  to  be  a  mem- 
ber, he  might  throughout  the  discussion  be 
present,  with  the  fiuulty  of  giving  his  assist- 
ance to  both  those  purposes.  Nothing  more 
natural,  because  nothing  more  obviously  use^ 


fill,  and  as  it  should  seem  unexceptionable. 
Hie  not  having  the  power  of  a  member,  is  no 
reason  why  the  anembhf,  and  through  the 
assembly  the  nation,  should  not  have  the  fib» 
culty  of  receiving  fi'om  him  this  service, 

2. — Reason  2.  By  the  competition  thus 
proposed,  a  bridle  will  be  applied  to  tiie  power 
of  the  constituted  authorities :  ^bridle,  and 
that  an  unexceptionable  and  indispensable 
one. 

The  need  of  this  tutelary  instrument  has 
for  its  cause  the  injluenee  of  sinister  interest : 
that  particular  interest,  by  which,  in  esse  of 
competition,  and  to  tbe  extent  of  the  compe- 
tition, every  individual  is  prompted  to  make 
sacrifice  of  the  happiness  of  all  besides  to  his 
own  individual  happiness :  in  every  situation 
every  individual  prompted,  and,  in  every  po- 
litical situation,  in  proportion  to  the  power 
and  influence  attached  to  that  situation,  en- 
abled, to  make  this  sacrifice :  say  the  sinister 
sacrifice. 

Behold  now  what  this  bridle  is,  and  how 
it  is  that,  by  the  unlimited  number  of  original 
draughts  let  in  by  the  proposed  open  mode,  it 
is  applied.  By  the  supposition,  each  draught 
comes  provided  with  its  rationale;  and  true 
it  is  that,  by  that  same  rationale,  as  above 
mentioned,  a  bridle  is  applied,  nor  that  an 
inefficient  one :  applied,  namely  to  the  mouth 
of  the  author  of  tiiat  same  draught.  Small, 
however,  will  be  the  utmost  tutelary  force 
of  that  one  bridle,  compared  with  that  which 
may  be  applied  by  the  aggregate  of  all  the 
several  draughts,  with  their  respective  ratio- 
nales, to  which,  in  a  number  altogether  in- 
definite, it  is  the  object  of  the  here-proposed 
arrangement  to  give  birth.  The  bridle  which, 
in  this  shape,  each  man  makes  for  his  own 
mouth,  will  of  course  be  as  light  and  soft  as 
he  thinks  he  can  venture  to  make  it.  Let 
any  one  therefore  judge,  how  inadequate  the 
force  of  this  one  dieck,  and  that  applied  by 
so  partial  a  hand,  cannot  but  be,  when  com- 
pared with  the  united  force  of  all  those  in- 
struments of  salutary  controul  which,  in  an 
indefinite  number,  he  sees  about  to  be  applied : 
applied  by  so  many  different  hands,  preserved, 
all  of  them,  by  the  very  nature  of  the  case, 
from  all  paiiiality  in  his  fiivour :  instruments, 
which  though  not  made,  any  of  them,  for  his 
mouth  in  particular,  will  not  be  the  less  effec- 
tive. 

Of  this  composite  bridle,  the  tutelary  force 
will  apply  itself  successively  to  both  situa- 
tions :  in  the  first  instance,  to  that  of  the 
framers  of  the  several  original  draughts,  on 
which  tbe  several  members  of  the  legislature 
are  to  sit  as  judges,  and  when  it  has  produced 
its  effect  in  that  quarter,  then  to  the  situation 
of  members :  to  the  legislators  themselves, 
when  occupied  respectively  in  the  formation 
of  their  several  judgments,  and  in  the  consi- 
deration of  the  Une  of  conduct  to  be  pursued 
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by  them  in  consequence.  In  the  case  of  each 
individual  draughtsman,  the  controul  has  for 
its  cause,  the  anticipated  view  of  the  body  of 
information,  that  may  come  to  have  been  fur- 
nished by  the  several  rationalized  codes  sent 
in  by  his  competitors :  in  the  case  of  the  legis- 
lator, it  is  the  actual  view  of  them  when  sent 
in.  When  the  collection  of  them  has  been 
completed,  each  member  of  the  legislature, 
according  to  the  measure  of  his  zeal  and  in- 
dustry, will  of  course  compare  them  with  one 
another  in  his  own  mind,  and  out  of  such  of 
them  as  appear  to  him  worthy  his  attention, 
he  will  form  for  himself  the  substance  of  a 
new  draught,  composed  of  whatsoever  arrange- 
ments have  obtained  his  preference.  In  this 
new  draught,  in  what  way  soever  the  compo- 
nent parts  of  it  may  have  been  put  together, — 
whether  in  the  letter-press  or  only  in  his  own 
mind, — the  rationale  will  be  the  standard  of 
comparison,  by  which  the  text  of  each  arrange- 
ment, in  each  several  draught,  will  be  judged 
of  by  him:  and,  of  the  correspondent  portions 
of  text,  will  be  composed  the  aggregate  of  the 
several  arrangements,  to  whidh  his  duty  will 
be  calling  upon  him  for  his  support.  More- 
over in  this  same  aggregate,  each  private 
individual,  whose  attention  is  applied  to  the 
subject,  yriHl  see  thegroundof  whatever  judg- 
ment he  puts  himself  in  a  way  to  pronounce 
—  whether  in  the  general  character  of  mem- 
ber of  the  tribunal  of  public  opinion,  or  in  the 
particular  character  of  constituent,  on  tne  con- 
duct of  his  representative,  on  the  occasion  of 
the  judgment  passed  by  him  on  the  subject  of 
the  work,  in  the  aptitude  of  which  the  whple 
nation  has  so  deep  an  interest. 

Reader,  be  not  alarmed  by  the  idea  of  the 
possible  immensity  of  the  supposed  aggregate. 
The  state  of  things,  whidi  in  an  eminent  de- 
gree seems  probable,  is  —  that,  be  the  number 
of  the  draughts  what  it  may,  of  some  one  of 
them  — the  most  apt  upon  the  whole  — the 
consistency  will  be  sudi,  that  if  it  be  employed 
in  any  part,  it  will  be  employed,  almost  to  the 
exclusion  of  all  others ;  and  that  the  only  use 
made  of  these  others,  will  be  the  deriving  from 
this  and  that  one  of  them,  an  amendment  for 
this  or  that  particular  imperfection,  that  may 
have  been  observed  in  the  fundamental  work. 
^  A  pattern  of  this  sort  being  in  every  man's 
view  —  a  literary  composition,  of  wUch,  in 
every  part,  the  component  words  stand  deter- 
mined —.  conceive  now  the  advantage,  with 
which,  in  his  capacity  of  censor,  every  citizen 
will  be  enabled  to  act,  while  calling  to  account 
this  or  that  member  of  the  legislative  body, 
in  respect  of  the  code,  or  any  part  of  the  code, 
to  which  his  concurrence  has  been  given :  — 
**  Behold  this  and  this  unfit  arrangement  in  the 
draught  that  has  your  support  —  to  arrange- 
ments, the  unfitness  of  which  stands  demon- 
strated in  the  portion  you  see  of  the  rationale 
belonging  to  this  other  draught.    Behold  the 


draught,  in  which  are  this  and  this/Ef  mrnagg- 
ment,  which,  in  your  draught,  thongli  n  tisr 
corresponding  parts  of  its  tatiomle  tbcir  fe- 
ness  stands  so  conduu  vely  deouHutnted,  an 
not  to  be  found!  With  the  m  mmek  heUtr 
lying  before  you,  wherefore  is  it  llwt  yoa  hare 
given  preference  to  the  worse  ?  For  wnA  pre- 
ference, what  justification,  wiiat  apology,  en 
you  produce?"  Of  this  nature  are  tfac  qocs- 
tions,  by  the  fear  of  whidi  the  bridle  is  ap- 
plied. 

Compared  with  a  ja^^ent  foiiad  viU 
such  a  pattern  for  its  ground, — 
and  ungrounded  must  be  the  best 
judgment,  which,  in  relation  to  the  sabjcct 
matter  in  question,  can  be  fonned !  — formed, 
even  by  the  best  constructed  mind  in  the  pre- 
sent  state  of  Uiings  t  Neither  for  apprebadoo, 
nor  thence  for  disapprobation,  is  anything,  ap- 
proadiing,  though  at  ever  so  wide  m  distance, 
to  a  determinate  ground,  to  be  found  any. 
where,  by  any  man :  nothing  better  than  the 
ever  indeterminate,  and  ever  dunging,  as  wdl 
as  ever  inadequate,  stock  of  audh  crude,  in- 
correct, incomplete,  mutually  and  perpetually 
discordant  conceptions,  as  may  be  fiMind  cz- 
tractible  from  the  existing  stock  of  literary 
matter,  belonging  to  the  several  departments 
of  legislation  and  government:  with  or  with- 
out the  addition  of  such  infonnation  and  ad- 
vice,  as  it  may  happen  to  him  to  have  obtaned 
from  this  or  that  other  man,  whose  concep- 
tions and  judgment  have  beea  deriTed  frvHs 
the  same  muddy  source:  both  judgments  al! 
the  while  exposed,  and  without  warning,  to 
the  delusive  influence  of  all  those  ^mUaieitu 
and  other  instruments  of  delusion,  with  which 
the  whole  field  of  government  is,  in  evenr 
portion  of  it,  so  abundantly  infested. 

Deteriorated  rather  than  improved,  is  this 
fluctuating  standard,  this  ever  dianging  pit- 
tem,  by  such  flashes  of  eloquence,  addressed 
so  mu<ji  more  frequently  to  the  pasnoas  thaa 
to  the  judgment — those  momentary  iighis, 
of  which  orally  delivered  speeches  are  in  » 
large  a  proportion  almost  unavoidably  tarn- 
posed.  The  greatest^happtnesa  principle,  with 
its  mild  and  steady  ra£ance,  wiU  be  an  ex- 
tinguisher to  cJl  such  felse  lights. 

Antecedently  to  the  formation  of  the  sort  of 
pattern  here  described, — in  ibnning  a  jtt%- 
ment  in  relation  to  what  on  this  or  that  pnt 
of  the  field  the  law  ought  to  (e,  the  oonditiaB 
men's  minds  are  in,  is  analogous  to  thai  is 
which,  on  so  large  a  portion  of  that  field,  ther 
are,  in  relation  to  what  the  law  is :  aazoelT, 
on  that  portion  of  it  which  is  under  the  do- 
minion of  that  spurious  and  fictitious  suhsti' 
tute  to  really-existing  law — that  fictitioas 
ofl&pring  of  each  man's  imagination  —  so  Ik- 
properly  though  generally  designated  by  the 
name  of  unwritten  or  oosision  lam. 

Not  only  to  any  representative  of  (he  pceplc 
may  questions,  with  this  ground  to  them,  W 
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ad(hr€tsed,  but  to  any  o&er  ibarer  in  1^1*. 
tive  power,  whose  ntusdon  is  accessible :  not 
only  to  the  situation  of  representative  of  the 
people  does  the  corresponding  bridle  apply, 
bot  to  that  of  any  servant  of  tiie  monarch  in 
the  attoatiGn  of  minister :  of  minister : — for, 
as  to  the  fleshlv  iM  of  which  the  minister  is 
the  prieet,  deamess  as  well  as  dumbness  are 
oi  the  number  of  his  attributes. 

Not  only  by  a  constituent,  to  a  candidate 
for  the  situation  of  representotive,  on  the 
occasion  of  an  election, — but  by  any  indivi- 
dual whatever,  and  on  every  occasion,  so  his 
situation  be  but  an  accessible  one,  may  the 
sort  of  questions  above  exemplified,  searching 
aa  they  are,  be  addressed. 

If  appropriate  moral  aptitude  in  perfection, 
seconded  by  appropriate  intellectual  and  ac- 
tive aptitude  in  correspondent  perfection — 
if  consummate  wisdom  and  consununate  talent 
under  the  guidance  of  consummate  virtue,  be 
not  among  the  never-fiEuling  accompaniments 
of  power  —  if,  in  a  word,  for  the  security  of 
the  subject  many,  a  bridle  in  any  shape  to  the 
power  of  the  ruling  few,  be  needful, — a  softer 
and  less  galling  bridle  than  the  one  here  pro- 
posed — a  softer  and  less  galling  one,  whatso- 
ever may  be  its  efficiency — csonot  easily  be 
imagineo.  Whatsoever  be  the  constitution  it 
finds  established,  not  any  the  slightest  change 
would  it  produce  or  so  much  as  hint  at. 

Even  under  a  pure  monarchy,  if  in  such  a 
government  a  bridle  in  any  shape,  implied  to 
the  mouth  of  the  earthly  representative  of 
the  Divinity,  in  any  part  of  the  field  of  his 
dominion,  could  be  endurable, — a  bridle  in 
this  shape  might,  not  impossibly,  be  endured. 
In  the  penal  and  the  civil  portion  of  the  field, 
it  would  be  so,  if  in  any.  As  to  the  consti- 
tutional portion,  on  which,  under  this  form 
of  government,  nothing  reasonablecan  be  said 
in  support  of  anything  that  has  place,  —  on 
which,  darkness,  silence,  and  motionless  pros- 
tration on  the  one  part  are  the  indispensable 
means  of  security  on  the  other,  —  on  this 
domain,  the  touch  of  a  fieather  in  the  shape 
of  s  bridle  would  be  intolerable :  the  more 
efficiently  contributory  an  arrangement  were 
demonstrated  to  be  to  the  greatest  happiness 
of  the  greatest  number,  the  more  intolerable 
would  the  sight  of  it  be  to  the  supremely 
ruling  one,  with  his  sub-ruling  few. 

Discarding  now  all  these  flattering  suppo- 
sitions,— take  in  hand  the  sad  case,  which 
as  yet  has  at  all  times  and  everywhere  been 
in  this  respect  the  only  real  one.  Proposed 
code,  none  visible,  but  the  one,  whatever  it 
be,  which  has  had  the  seat  of  power — of 
irresistible  power  —  for  its  birthplace.  Out 
from  it  comes  the  draught,  — and  in  every 
part  of  the  field,  be  its  inaptitude  ever  so  por- 
tentous, this  it  is  that  must  have  the  stamp 
of  authority  upon  it — this  or  none.  All  bet- 
ter ones  have  been  kept  out  of  existence. 


Would  any  man  wish  to  see  in  how  high  a 
degree  inimical  to  the  greatest  happiness  of 
the  greatest  number,  a  proposed  code  is  ca- 
pable of  manifesting  itself? — of  nuinifesting 
itself,  after  all  the  lights,  which,  down  to  the 
present  time,  have  been  spread  over  the  field 
of  its  dominion  ? — let  him  turn  to  the  work, 
with  which,  in  the  character  of  a  penal  code, 
Spain,  while  this  page  is  penning,  is  still 
menaced. 

Section  6. 
The  greatest  happiness  of  the  greatest  num- 
ber requires  —  that,  for  the  drawing  of  any 
such  draught,  no  reward  at  the  public  ex- 
pense  be  given.  At  additional  expense, 
reward  none. 

Of  the  above -described  unexpensive  plan, 
the  advantages  cannot  be  more  clearly  brought 
to  view,  than  by  bringing  to  view  the  several 
detrimental  efiects,  produced  or  liable  to  be 
produced,  by  the  expensive  one. 

In  this  as  in  other  instances,  where  service 
is  proposed  to  be  called  for,  in  behalf  of  the 
public,  at  the  hands  of  individuals,  —  a  na- 
tural enough  conception  is — that,  by  facti- 
tious reward,  allotted  to  the  purpose  at  the 
public  expense,  a  proportionable  degree  of 
aptitude  may  probably  be  obtained  for  the 
work :  a  degree  greater  than  could  otherwise 
be  obtained  for  it :  Insomuch  that  the  higher 
the  reward,  the  greater  is  the  probability  of 
the  highest  possible  degree  of  aptitude. 

On  an  attentive  examination,  so  fiir  will 
this  be  fi'om  being  found  to  be  the  case,  that 
by,  and  even  in  the  direct  proportion  of  the 
magnitude  of  such  factitious  reward,  will  the 
probi^>ility  of  the  highest  possible  degree  of 
aptitude  be  seen  to  be  diminished. 

From  any  such  factitious  reward,  the  fol- 
lowing are  in  detail  the  evil  effects  that  will 
be  seen  to  be  the  result :  effects  either  as  de- 
trimental to  the  degree  of  aptitude  in  relation 
to  the  work  in  question,  or  as  productive  of 
evil  in  this  or  that  other  shape :  — 

1.  ^ Evil  1.  The  effect  of  the  reward  is_ 
to  give  birth  to  so  much  expense :  and  it  will 
immediately  be  seen,  that  this  expense  is  not 
merely  useless,  but  worse  than  useless.  Say, 
Expenee  wasted. 

2.  — Evil  2.  The  tendency  of  the  reward 
is  to  lessen,  instead  of  increasing,  the  number 
of  apt  competitors :  thence  the  probability  of 
the  highest  degree  of  aptitude  is  lessened 
instead  of  increased.  Say,  Number  of  compel 
titors  lessened. 

3.  —  Evils.  The  tendency  of  the  reward 
is  —  to  place  the  work  in  hands  less  apt, 
instead  of  mo)'e  apt,  than  those  in  which  it 
otherwise  would  have  been  placed.  Say,  Lessl 
not  more  apt  hands,  —  the  result. 

4 Evil  4.  The  tendency  of  the  reward 

is  —  to  produce  precipitate  execution,  thence 
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comparative  inaptitude,  or  else  extra-delay, 
up  to  ultimate  non-performanoe,  according  to 
the  mode  of  payment  in  respect  of  time.  Say, 
Precipitation,  or  eUe  delay  up  to  wnM^jorfor^ 
mance,  the  result. 

5.  —  Evil  5.  The  effect  of  the  reward  ia 
— to  deprive  the  public  of  the  benefit  of  all 
such  works  as,  how  useful  soever,  would  not 
in  point  of  extent  be  adequate  to  the  desired 
purpose.  Say,  Useful,  though  not  adequate^ 
extensive,  performances,  excluded, 

6.-^  Evil  6.  The  effect  of  the  factitious 
reward  is — to  lessen  the  number  of  the  in- 
stances, in  which,  by  the  natural  reward  alone, 
prooft  of  aptitude  for  political  service  in  va- 
rious shapes  would  be  brought  to  view.  Say, 
Legislation  school  narrowed. 

Now  for  a  few  explanations:  -^ 

Evil  1.  Expense  wasted, — True  it  is  — 
that  if,  by  increase  of  remuneration,  any  rea- 
sonable promise  of  a  corresponding  increase 
of  aptitude  were  afforded, — the  highest  re- 
ward, that  could  with  any  chance  of  success 
be  proposed,  could  not  be  too  great.  But, 
whether  any  such  promise  could  be  afforded 
may  now  be  seen. 

Evil  2.  Number  of  competitors  lessened,  — 
It  will  be  lessened  by  the  non-appearance  of 
all  such  otherwise  apt  competitors  as  by  the 
apprehension  of  the  want  of  interest  (in  the 
English  phrase)  of  the  want  oi  protection  (in 
the  French  phrase)  —  in  a  word,  of  the  want 
of  appropriate  favour  in  the  eyes  of  those  on 
whom  the  choice  depends,  will  be  deterred 
from  entering  the  list. 

By  the  introduction  of  fictitious  reward  in 
the  shape  in  question,  the  case  would  be  ren- 
dered a  case  of  patronage :  of  patronage,  in 
the  hands  of  the  person  or  persons,  on  whom 
the  choice  of  the  individual  or  individuals  to 
whom  the  service,  with  its  reward,  shall  be 
allotted,  depends.  As  to  patrons,  and  their 
number, — they  may  be  many,  few,  or  one: 
the  whole  legislative  assembly,  for  example, 
'  a  legislative  committee  of  the  assembly,  a 
council  of  ministers,  the  president  of  the 
legislation  committee,  or  the  minister  of  jus- 
tice. With  respect  to  the  result  in  question, 
no  one  of  these  diversifications  wUl  make 
any  considerable  difference.  In  the  eyes  of 
every  person  in  the  situation  of  patron  —  in 
the  eyes  of  every  person  in  the  situation  of 
protegf,  —  the  reward  will,  in  .the  ordinary 
course  of  things,  be  at  the  least  the  prindpid 
object ;  the  service,  if  an  object  at  all,  at  the 
utmost  a  subordinate  one.  But,  the  greater 
the  reward,  the  greater  in  all  these  several 
eyes  will  be  the  ratio  of  its  importance  to 
that  of  the  service :  the  greater  the  reward, 
the  less  therefore  will  be  the  Aance  the  ser- 
vice has  of  being  in  the  highest  degree  well 
performed. 

Evils.  Less,  not  more  apt,  hands,  —  the 
result, — Unless  any  adequate  reason  can  be 


shown  to  theoontnvy,  the  diflBee  In  frvoor  aC 
the  best  possible  workmanship  will  of  conne 
be  diminished  by  every  diminaticMi  in  the  nrnm- 
her  of  the  candidates:  and,  tlie  nomber  if 
the  candidates  being  (suppose)  the  aane,  the 
chance  in  fiivour  of  the  best  poanUe  work- 
manship will  again  be  diminiahed,  hy  every 
diminution  that  can  be  shown  to  be  efleetcd, 
in  the  aggregate  aptitude  of  all  the  oandidBtea. 
But,  for  a  work  of  the  sort  in  questioii,  the 
probability  in  fiivour  of  aptitude  oo  the  part 
of  the  workmen  is  rather  diminiabed  than 
increased,  by  that  felicity  of  eonneidon,  of 
which,  as  above,  interest  in  the  Engliah  aenae, 
protection  in  the  French  senae,  ia  the  naiaal 
result.  For  superior  aptitiide  in  this  line,  the 
most  intense  and  persevering  habit  <]f  acratzay 
and  reflection,  with  a  oorreapondent  and  ade- 
quate stoch  of  information  k«  the  aohject- 
matter  of  it,  is  not  too  much :  and  anch  kmbk 
is  more  likcdy  to  be  persevered  in,  such  stock 
more  likely  to  be  hiid  in,  by  one  who»  aa  the 
phrase  is,  has  mixed  little  with  the  worU — 
in  the  high  world —  in  the  aristocratieai  world 
in  all  its  several  orbs,  —  than  by  one  who  he 
mixed  much.  A  person  not  known  to  the  pa- 
tron, whoever  he  be,  cannot  be  an  ol^ect  of 
his  choice :  of  those  who  are  known  to  him, 
he  who  in  his  eyes  is  the  most  agreeable  ob- 
ject, stands  a  better  diance  of  experiencing 
Us  support,  than  he  who,  even  in  thoae  aaair 
eyes,  is  in  Uie  highest  degree  poaaeaaed  of  ap- 
propriate aptitude,  with  relation  to  any  such 
dry  work. 

True  it  is — that,  to  the  apt  compoaition  of 
a  work,  by  which  the  condition  of  all  daases 
from  the  lowest  to  the  highest  ia  undertakes 
to  be  disposed  of,  while  for  its  ancoeaa  it  de- 
pends upon  the  state  of  the  hiunan  mind  in 
all  those  several  classes, — opportunities  for 
the  observation  of  it  should  not»  in  the  in- 
stance of  any  of  them,  have  been  altoigethcr 
wanting.  But,  for  this  purpose,  a  alight  in- 
tercourse will,  in  each  instance,  be  suflkioit: 
slight  is  the  intercourse  that  wUl  be  auffidcat 
to  convince  an  attentive  observer,  that,  where 
literary  culture,  intellectual  and  moral,  hai 
not  been  altogether  wanting  or  deplorably 
misapplied,  the  degree  of  regard  for  the 
greatest  happiness  c^  the  greateat  number  ii 
rather  in  the  inverse  than  in  the  direct  ratio 
of  a  man's  elevation  in  the  conjunct  acales  oS 
opulence,  power,  and  fiictitious  dignity.  The 
less  the  need  a  man  feels  of  the  (^ood  will  <tf 
others,  the  less  solicitous  will  be  hia  endea- 
vours to  possess  it,  and,  that  he  may  poasesi 
it,  to  deserve  it. 

Evil  4.  Precipitation  or  else  detay,  up  to 
non-performance,  a  natural  resmk, — Of  prra- 
pitation,  the  effect  as  applied  to  the  case  ia 
question  is,  as  the  term  in  a  manner  supposes 
on  the  part  of  the  work,  inferiority  of  apti- 
tude. In  the  instance  of  the  most  apt  work- 
man,  the  time  allotted  for  the  work  not  bdai 
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suffident  for  the  porpoie  of  giving  to  it  so 
high  a  d^ee  of  wtitude  as  it  would  other- 
wise havepoMeneo,  aptitude  in  the  work  will, 
in  a  ooneipoiident  degtee,  be  diminished. 

If  unnecessary  delay  has  place,  and  in  pro- 
portion as  it  has  place — t.e.  if  the  time  d- 
lotted  hr  the  completion  of  the  work,  and 
thence  for  the  receipt  of  the  reward,  is  greater 
than  ni^t  is  necessary  for  giving  to  it  its  best 
chance  for  possessing  the  highest  degree  of 
aptitude — the  difference,  between  the  length 
of  time  appointed  and  the  length  of  time  that 
woiild  have  been  sufficient,  gives  the  length 
of  time,  during  which  the  advamtagf  resulting 
from  tiie  work  foil  of  having  place :  which  is 
as  much  as  to  say — the  sotb,  that  have  place 
in  the  as  yet  existing  state  of  things,  continue 
unremoved. 

If,  in  hb  view  of  the  matter,  the  mterest 
of  the  workman  requires,  that  the  work  be 
performed  with  jprtdnitaHon^  with  precipita- 
tion it  will  of  course  be  performed:  and  from 
precipitation  comes,  as  above,  proportionable 
inaptitude. 

If,  in  his  view  of  the  matter,  the  interest 
of  the  workman  requires,  that  the  task  be 
performed  with  delmft  with  deby  it  vrill  of 
course  be  performed :  and  i(  in  his  view  of 
the  matter,  his  interest  requires  that  it  be  not 
ever  completed  by  him  at  any  time,  it  wiQ  not 
ever  be  completed  by  him  at  any  time. 

Of  these  seyeral  cases,  no  one  is  altogether 
an  imaginary  one :  of  the  one  last  mentioned, 
an  exemplification  will  presently  be  brought 
to  view:  and  by  this  one,  exemplification  in 
the  case  of  the  two  others  vrill  be  rendered 
unnecessary. 

Had  fiu:titious  reward  in  this  case  been 
regarded  as  necessary,  and  accordingly  recom- 
mended,— a  task  that  might  here  have  been 
called  for,  is  the  showing  by  what  course  both 
these  rocks  might  be  avoided :  and,  for  this 
purpose,  the  several  possible  modes  of  con- 
nexion, between  reward  and  service,  with 
reference  to  time,  might  have  required  to  be 
brought  to  view  in  foil  detail.  As  it  is,  no- 
thing more  belongs  to  the  purpose  than  what 
is  necessary  to  the  giving  of  a  tolerably  dis- 
tinct conception,  of  the  advantage  in  this 
respect  possessed  by  the  gratuitous,  as  com- 
pared vnth  the  stipendiary  mode. 

For  exemplification,  here  follow  a  few  of 
the  most  obvious  modes,  with  the  attendant 
evils:  — 

Mode  1 .  Payment  none,  till  the  service  has 
been  completed ;  and  a  time  fixed,  within 
which,  on  pain  of  non-payment,  it  must  have 
been  completed:  £oi/,  actual  or  probable, 
precipitation ;  thence,  on  the  part  of  tiie  work, 
correspondent  inferiority  in  tiie  scale  of  apti- 
tude. 

Mode  2.  Payment  none  till  the  service  has 
been  completed ;  but  no  such  time  for  it  fixed : 
MvU^  actual  or  probable,  precipitation,  with 
inferiority  as  above. 


Mode  S.  Payment,  the  whole  at  once,  made 
or  (what  comes  to  tiie  same  thing)  secured, 
before  any  portion  of  the  service  has  been 
rendered:  Evil,  actual  or  probable,  delay; 
ending  or  not  ending  in  ultimate  non-perfor- 
mance, partial  or  total. 

Mode  4.  Payment  going  on  while  the  ser- 
vice  is  rendering,  or  supposed  to  be  ren- 
dering: Evilt  delay,  ending  or  not  ending  in 
non-performance,  as  above. 

Mode  5.  Payment,  part  of  it  made  in  a  masa^ 
beforehand,  as  above ;  other  part  in  instal- 
ments, as  last  mentioned :  as  in  the  case  of 
a  pension,  for  a  time  fixed  or  not  fixed,  limited 
or  not  limited :  Evil,  delay,  ending  or  not  end- 
ing in  non-performance,  as  above. 

For  illustration  of  all  these  several  imagi- 
nary modifications,  a  single  actually  exempli- 
fied one  may,  it  is  believed,  suffice. 

Before  me  lies  the  unpubfished,  and  even 
undenominated,  yet  assuredly  authentic,  plan 
of  a  still -existing  official  establishment  for 
the  production  of  an  all-oomprehensive  code. 
State,  Russia;  year,  1804 :  aggregate  annual  o- 
mount  of  salaries,  roubles  of  that  time  1 00,000 : 
pounds  sterling,  say  10,000 :  this,  exclusive 
of  the  salaries  of  two  master  men,  by  one  of 
whom  auspices  were  furnished,  by  the  other, 
labour,  or  the  appearance  of  it :  crowning  sa- 
laries, over  whidi,  probably  in  consideration 
of  their  enormity  and  disproportionateness, 
a  veil  of  secresy  is  spread.  Of  each  salary, 
the  whole,  secured  to  each  workman  or  al- 
lied workman,  so  long  as  the  work  remained 
ui^Gimshed :  the  work  finished,  to  each  pos- 
sessor an  indeterminate  chance  for  the  con- 
tinuance  of  a  part,  possibly  even  the  whole 
of  it.  (See  in  page  33,  article  16.)  Such 
the  adjustment  of  means  to  ends.  Date,  4th 
of  February  1804.  In  August  1821,  no  such 
code  as  yet,  either  in  whole  or  in  part :  in- 
terval, 17^  years :  exclusive  of  the  unknown 
additions,  money  expended,  unless  engage- 
ments have  been  violated,  £170,000. 

Suppose  all  such  fiictitious  reward  out  of 
the  question,  none  employed  but  in  the  na- 
tural and  unexpensive  shape,  proposed  in  the 
last  preceding  section,  danger  is,  in  all  the 
several  above-mentioned  shapes,  either  ex- 
cluded, or  at  least  lessened.  A  time  (sup- 
pose) is  fixed :  nor  can  such  fixation  be  easily 
avoided.  Each  competitor,  if,  to  his  own 
satisfaction,  he  is  able,  will  complete  his  work 
by  the  time.  But,  if  not  in  this  degree  able, 
he  will  not  on  that  account  give  up  the  pur- 
suit :  he  vrill  either  send  in  his  work,  although 
it  be  in  what  to  him  appears  an  incomplete 
or  otherwise  imperfected  state,  and  thus  take 
his  chance  for  acceptance  in  the  first  instance  ; 
or,  leaving  it  to  others  to  send  in  their  works 
by  the  time,  send  in  his  own  afterwards,  in 
the  hope  of  its  presenting  matter  capable  of 
being  employed  in  the  way  of  amendment 
to  whatever  draught  shall  have  received  the 
stamp  ot  authority.    In  either  case,  appropri- 
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ate  aptitude,  in  whatsoever  shape  and  degree « 
possessed  by  him,  will  have  been  displayed: 
and,  with  or  without  the  honour  of  being  ag- 
gregated to  the  body  of  the  law,  the  produce 
of  his  labour  will  serve  as  evidence  of  his 
aptitude  for  official  situation,  in  this  or  that 
other  and  more  tangibly  profitable  shape. 

JEvil  5.  Useful^  though  not  adequately  ex- 
tensivet  performance  excluded. — The  evil  that 
presents  itself  in  this  shape  has  jttst  been 
brought  to  view. 

JEvU  6.  LegUhtwn  school  narrowed,  —  In 
whatsoever  shape  and  degree  appropriate  ap- 
titude, with  reference  to  the  sort  of  work  in 
question,  may  have  been  displayed,  the  de- 
mand for  fresh  exertions  in  the  same  line  can 
never  be  altogether  made  to  cease.  Not  even 
with  reference  to  the  time,  be  it  what  it  may, 
at  which  it  has  received  the  stamp  of  au- 
thority, will  any  draught,  either  in  universal 
opinion  or  in  its  own  nature,  possess  the 
attribute  of  absolute  perfection :  and,  even 
supposing  it  possessed  of  that  super-human 
attribute  with  reference  to  that  moment  of 
time,  fresh  times,  with  correspondent  states 
of  things,  will  continually  be  presenting  more 
or  less  demand  for  change.  Such  will  be  the 
case,  perhaps,  as  long  as,  in  any  community 
whatsoever,  the  species  continues  in  existence. 
But  at  the  present  moment,  at  how  vast  a 
distance,  in  the  best  organized  community, 
is  the  state  of  things  from  that  ideal  point  1 

In  respect  of  form,  including  method  qnd 
expression,  absolute  exemption  from  all  need 
of  change  is  not  by  any  means  so  completely 
ideal  as  in  respect  of  substance.  In  respect 
of  method,  there  will  be  seen  to  exist  in  this 
case,  in  the  line  of  aptitude,  a  point  at  which 
the  problem  of  the  highest  degree  of  that  qua- 
lity will  have  been  solved :  solved,  in  such 
sort,  that  whatever  shall  from  time  to  time 
come  to  be  the  changes  made  in  respect  of 
substance,  no  further  advantage  remains  to 
be  obtabed  from  change  in  respect  ot  method. 
Even  in  regard  to  expression  —  expression 
given  to  the  substance,  such  as  it  is  at  the 
time  in  question — this  point  may  not  be  ab- 
solutely unattainable,  though  the  time  of  its 
attainment  will  not  arrive  so  speedily  in  this 
case  as  in  the  other.  But,  as  substance  changes^ 
expression  undergoes  of  necessity  a  correspon- 
dent change.^  Meantime,  in  regard  to. such 
men  as  from  time  to  time  shall  have  sneceeded 
in  obtaining  this  or  that  change  in  respect  of 
substance,  the  nature  of  the  case  admits  not 
of  any  sufficient  assurance  that  they  will  all  of 
them  be  at  all  times  willing,  and  at  the  same 
time  able,  to  give  to  the  new  matter  a  mode 
of  expression,  or  even  a  method,  correspond- 
ing in  every  point  with  that  which  it  found 
in  existence. 

Here,  then,  comes  the  demand  for  the  sort 
of  scientific  skill  alluded  tx>  in  the  last  sec- 
tion :  and  to  a  supply  of  this  skill,  the  le- 
gislation school  herein  described  would  give 


oommcneement ;  and,  after  ei 
oontinuanoe:  but,  to  the 


eowst. 

legislation  school,  the  perfectly  op«B  conpe- 
tition  above  described  has  been  ^owb  to  be 


Supposing  these  objectiona  to  ike  naiw. 
ration  plan  well-grounded  and  eondoaive,  m 
no  state  of  things  can  they  be  iwel*aa :  ia  m 
state  of  thiaiga  can  a  plauiible  deaand  fevia- 
ducement  in  thu  shape  be  altogether  i 
For  example,  take  the  case  d£  m  ' 
committee.   By  do  such  body  fit  wamf  indeed 
be  said,)  nor  by  any  member  or  it»  can  rcna- 
neraticMH  in  any  shape  be  expected  or  leeeiTcd 
to  no  such  pckion  of  itself  ooald  the  lefrisia- 
tive  body  at  large  propose  to  make  any  auA 
allowance.    True.    But  if  a  raiummie  is  to 
enter  into  the  composition  ai  the  work,  k 
has  been  seen  how  plainly  impo— ible  it  is 
that  this  extraordinary  biuinesa  ehoukL  bf 
any  man  or  men  in  that  situation,  he  carryia^ 
on  at  the  same  time  with  their  part  in  the 
ordinary  business  t  always  remeoUteffed  th« 
the  time  within  which  it  muat  be  completed 
by  them  stands  limited  to  two  ycnra :  ihss, 
being  the  utoaost  time  anywhere  aUe*ted  for 
the  continuance  of  their  authority.    Thb  br- 
ing supposed,  —  then,  if  the  work  is  to  be 
executed  at  sJl,  conies  the  neoesaity  of  tam- 
ing it  over  to  other  hands.   Thereopon,  b  a 
manner  altogether  natural,  oomea  in  the  pro- 
posal of  a  remMneroHon,    Custom  and  shaaie 
would  have  concurred  in  forbidding  the  oller- 
ing  any  such  boon  to  their  own  hands;  but, 
this  being  a  public  service,  castom  wouU  accss 
to  require,  and  shame  would  not  forbid,  their 
offering  it  to  other  hands.    Hereupoti  eomes 
the  necessary  question,  as  above — in  irksi 
patronizing  hands  shall  the  choice  of  the  spf- 
ratioe  hands  be  lodged  ?  and,  let  the  answer 
take  what  shape  it  may,  thai  come  the  erii 
consequences  that  have  been  hcooght  to  view. 
Patronizing  hands — say,  thoae  of  the  l^is- 
lation  committee — say,  thoae  of  the  legiids- 
tive  body  at  large  —  say,  thoae  of  the  dbiet 
of  the  state :  in  a  monarchy,  the  UMnaich^; 
in  a  representative  commonwealth,  the  pre- 
sident's :  time  of  payment,  in  the  whole  or  ia 
part — say,  antecedent  to  the  eoamieaoeBBcst 
of  the  service — say,  concomitant  with  the 
service  —  say,  posterior  to  tiie  tonthmon  d 
the  service :  unider  no  one  of  aU  theee  bm^ 
fications  will  the  result  stand  dear  of  tbr 
evils  above  specified. 

Section  7. 
The  greatest  happiness  of  the  greatest  bob- 
ber  requires — that  every  drauglit,  so  gins 
ia,  be,  from  beginmng  to  end,  if  posriUe, 
the  work  ofa  single  hand.  Hands  not  men 
than  one. 

On  a  nearer  inspection,  this  position  wiB  be 
found  comoosed  of  two  distingaiihabk  eoei : 
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HANDS  NOT  MORE  THAN  ONE. 


^a 


two,  whidi,  standiiqi^  on  different  grounds, 
will,  at  the  outset,  require  to  be  dtistingnished. 
One  is — that  ea^  part^  oonaidered  by  itself, 
should  be  the  work  of  not  more  than  one 
hand :  the  other  is — that,  whatsoever  be  the 
number  of  the  parts,  they  should  be,  aff  of 
them,  if  possible,  the  work  of  that  fosie  single 
haiid. 

In  regard  to  each  part  taken  by  itself,  — 
the  ground  on  which  the  position  stands  is  — 
that  of  moral  aptitude :  two,  or  any  greater 
number  of  workmen,  will  not  be  so  effectually 
disposed  to  take  the  greatest  happiness  of  the 
greatest  number  for  the  object  of  the  work, 
as  any  single  one  of  them  would :  comparative 
want  of  appropriate  profttfy  is  the  cause  of  the 
inferiority  in  this  case.  In  regard  to  the 
several  parts  taken  together,  — the  ground 
on  whidi  the  position  stands  is — that  of 
inteUectul  and  aetiue  aptitude :  two,  or  any 
greater  number  of  workmen,  all  equal  in  good 
intention  and  skill  as  above,  but  taking  each 
one  of  them  a  different  part  of  the  work,  will 
not  render  it  so  well  adapted  to  that  same 
end  as  any  one  of  them  would,  supposing 
him  to  execute  the  whole.  Want  of  consts- 
ienc!^  in  the  workmanship,  is  the  cause  of  the 
inferiority  in  this  case. 

L  In  the  case  of  each  part,  taken  by  itself, 
let  us  now  see  in  what  manner  appropriate 
moral  aptitude  on  the  part  of  the  workman, 
and  thence  aptitude  on  the  part  of  the  work, 
.  as  far  as  depends  upon  sudi  aptitude  on  the 
part  of  the  workman,  are  affected  by  the 
number  of  the  hands. 

Upon  the  efficiency  of  the  indueementSf 
ivhatever  they  are,  by  which  the  workman  is 
prompted  to  rendier  his  work  as  highly  con- 
tributory as  possible  to  the  greatest  happiness 
of  the  greatest  number,  in  despite  of  all 
temptation  offered  by  sinister  interest  in  all 
its  several  shapes,  —  will  depend,  so  fiir  as 
depends  upon  moro/ aptitude  on  his  part,  the 
degree  in  which  the  work  will  be  contributory 
to  that  same  all-comprehensive  and  only  jus- 
tifiable end.  But,  it  is  by  the  power  of  the 
popular  or  moral  sanction,  as  applied  by  the 
tribunal  ofpvbUc  opinion,  that  these  induce- 
ments, wha^ver  they  may  amount  to,  have  to 
be  applied.  In  the  case  of  this,  as  of  every 
other  sanction,  it  is  of  the  anticipation,  either 
of  eventual  evil  having  the  effect  of  punish- 
ment, or  of  eventual  good  having  the  effect 
of  reward,  or  of  both  together,  tiiat  the  in- 
ducement will  consist.* 

*  In  so  far  as  evil  having  the  effect  of  psntfA- 
ment  is  the  Inducement,  respontibiUty,  L  e.  expo- 
sure to  eventual  punishment,  is  a  word  which, 
in  this  case,  is  in  possession  of  being  empbyed : 
it  is  by  his  sense  of  respontibility,  that  is,  by  his 
perception  of  this  exnosure,  that,  be  the  work 
what  it  mav,  the  workman  is,  in  this  case,  in- 
duced to  endeavour  to  make  good  work,  to  reader 
his  work  in  this  or  that  way  contributory,  to  ab- 


Let  us  first  see  the  effect  ot  muUipUcity  in 
this  case,  in  diminishing  the  power  of  the 
tribunal  of  public  opinion,  in  so  far  as  depends 
upon  the  influence  of  evil  having  the  effect 
oi  punishmisnt ;  diminishing,  in  a  word,  the 
degree  and  the  efficiency  of  reqMmsibility, 

1.  The  greater  the  number  of  the  work- 
men concerned  in  the  work,  the  greater  is  the 
difficulty  of  knowing,  in  case  of  bad  work- 
manship, who  are  to  blame,  and  which  is  most 
to  blame. 

Say  even  that  the  number  is  no  greater 
than  two :  still,  in  regard  to  blame,  every- 
thing is  in  the  dark :  in  regard  to  each  dis- 
tinguishable part,  by  which  of  them  it  was 
brought  forward :  from  which  of  them  it  re- 
ceived the  most  strenuous  support:  in  the 
giving  support  to  it,  what  were  the  arguments 
—  what  the  other  means,  if  any,  that  were 
employed. 

2.  The  greater  the  number,  on  whom,  on 
this  as  on  any  other  occasion,  disapprobation 
fidls,  the  lighter  it  fidls  and  sits  on  each.  It 
keeps  floating  as  it  were  in  the  air,  not  know- 
ing where  to  settle ;  and  no  sooner  does  it 
attempt  to  alight  on  any  one,  than,  like  a 
shuttlecock,  it  is  drivei^  back  again,  or  driven 
on  against  another. 

3.  The  greater  the  number  of  the  work- 
men, the  more  ample  and  efficient  is  the  ag- 
gregate of  the  support  which  the  unapt  work 
will  be  apt  to  receive  everywhere,  in  the 
legislative  body,  and  even  in  the  nation  at 
large,  notwithstanding  its  inaptitude.  For, 
the  greater  the  number  of  the  workmen,  the 


stain  from  rendering  it  in  this  or  that  way  detri* 
mental,  to  the  maxunum  of  happiness. 

In  so  far  as  good  having  the  effect  of  reward 
is  the  inducement,  no  single  word  answering  to 
the  word  responsibUity,  as  used  in  the  other  case, 
has  been  found :  probability  of  receiving  eventual 
goojtL  having  the  efM  of  reward,  is  a  phrase  by 
which  the  conception  may  be  conveyed.  At  every 
turn,  he  whose  endeavour  it  is  to  avoid  conveying 
any  idea  that  shall  fail  in  deamess,  conectneM. 
or  oomprehensiveneis,  finds  his  hand  arrested 
by  the  imperfection  and  intractability  of  lan- 
guage; 

In  general  acceptation,  respon$\!tUHy  has  re- 
ference as  well  to  legal  trihunaU  as  to  the  tribunal 
of  public  opinion:  as  well  to  the  power  of  die 
Kgal  tanction  as  to  the  power  of  the  popular  or 
moral  sanction:  and.  as  the  force  or  toe  legal 
sanction  is  in  general  so  much  more  irresistible 
than  that  of  the  moral,  it  is  this  stronger  spedes 
of  inducement  that  in  ffeneral  is  more  conspicu- 
ously, if  not  exdusivdy,  brought  to  view  by  it. 
But,  in  the  present  instance,  responsibility,  as 
towards  the  legal  tribunals  with  their  1^  sanc- 
tions, has  no  a^lication.  Where,  on  the  part  of 
a  public  functionary,  the  act  in  question  is  no 
other  than  that  of  jgfvmg  introducuon  or  support, 
as  here,  to  a  legislative  draught— what  may  in- 
deed happen  tonim,  is— to  find  himself  rendered 
thereby  an  object  of  aversion  or  contempt :  but 
what  can  scarcely  happen  to  him,  is  — to  find 
himsdf,  on  any  such  account,  subjected  to  pu- 
nishment at  the  hands  of  the  Uw. 
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more  extensive  will  be  the  aggregate  of  their 
several  connexions;  and,  the  more  extensive 
as  well  as  the  more  influential  those  connex- 
ions are,  the  more  efficient  wiU  be  the  sup- 
port which  they  will  afford. 

The  reputation  of  the  bad  vKUlmien  will 
be  supported  by  them  and  their  connexions 
for  the  sake  of  them  and  their  connexions : 
and  for  the  sake  of  their  reputation,  the  re- 
putation of  the  bad  work  will  be  supported. 
Por  a  protection  to  particular  arrangements 
inimiad  to  the  interest  of  the  greatest  num- 
ber, rules  of  judging  inimical  to  that  interest 
will  be  devised  and  circulated.  Also,  for  the 
sake  of  ulterior  bad  arrangements,  bad  prin- 
ciples  —  the  fruitful  seed  of  such  bad  fruit. 
Everything  that  is  most  inimical  to  the  great- 
est happiness  of  the  greatest  number,  does  it 
not  find  in  one  single  word,  kffititfuuy,  one 
of  its  most  efficient  supports  ? 

Of  the  tribunal  of  public  opinion,  there 
may  be  seen  in  every  country  two  sections : 
the  democratical,  and  the  aristocraticaL  In 
each  section,  the  judgments  of  the  tribunal 
are  of  necessity  determined  by  the  interest 
of  the  judges:  by  what  are,  or  if  there  be 
any  difference,  by  what  are  si(/>pose(/by  them 
to  be,  their  interests.  In  relation  to  every 
such  work,  and  the  conduct  of  the  workman 
or  workmen  on  the  occasion  of  it, — the  judg- 
ments of  the  democratical  section  of  this  same 
tribunal  will  be  more  or  less  &vourable  or  un- 
fevourable,  according  as  that  same  work  and 
that  same  conduct  are  regarded  as  being  more 
or  less  contributory  or  detrimental  to  the 
greatest  happiness  of  the  greatest  number : 
of  the  aristocratical  section  of  that  same  tri- 
bunalf  the  judgments  will,  in  relation  to  that 
same  work  and  that  same  conduct,  be  more 
or  less  &vourable  or  unfavourable,  according 
as  they  are  respectively  regarded  as  being 
contributory  or  detrimental  to  the  greatest 
happiness  of  the  ruling  and  influential  few, 
whatsoever  may  become  of  the  happiness  of 
the  subject  many — the  altogether  uninfluential 
or  less  influential  moajf.  To  the  aristocratical 
section  of  this  same  tribunal  can  scarce  fail  to 
belong,  in  the  case  of  the  sort  of  work  here 
in  question,  whatsoever  workmen  are  occu- 
pied in  the  composition  of  the  work.  The 
greater  the  number  of  these  same  workmen, 
the  more  efficient  therefore  is  the  support, 
which,  in  the  legislative  body,  a  draught 
drawn  by  such  hands  is  likely  to  receive  — 
to  receive,  in  whatsoever  degree  it  may  have 
been  rendered  unapt  with  reference  to  the 
greatest  happiness  of  the  subject  many,  by 
attention  paid  to  the  particular,  and  sinister 
interest  of  the  ruling  and  influential  few.* 


*  Modes  of  support  to  a  bad  work.  The  fol- 
lowing may  serve  aa  an  exemplification  of  the 
devices  wont  to  be  employed,  for  the  purpose  of 
eluding  or  unduly  mitigating  the  judgment  of 
oondemnakioa,  due  from  the  tribunal  of  pubUc 


Thus  much  as  to  the  inflttenea  of  a  ami- 
tiplidty  of  workmen,  in  diminialiiii^  tbe  effi. 
dency  of  the  puxitory  power  of  the  tziboBil 
of  public  opinion,  as  operating  towards  the 
suppression  of  had  works.  Now  as  to  its 
influence  in  ^minishing  theeffideiiey  of  tbe 
remmteratcty  power  of  that  same  tribimal,  u 
contributing  by  its  general  inflwffica  to  the 
production  of  good  works:  — 

I.  In  regard  to  the  whole ^tiie  gavnl 
complexion  of  it  being  by  the  siippoaitiQn  me- 
ritorious — in  regard  to  eadi  several  anaage- 
ment  contained  in  it,  the  greater  tbeanaiber 
of  the  workmen,  the  greater  will  be  the  dif- 
ficulty, in  distingmshmg  firom  thoae,  if  asy* 
to  which  no  share,  those  to  which  aome  share 
of  the  honour  is  due;  and,  among  tlieae,  ia 
distinguishing  to  whom  the  greateat  share  ii 
due. 

2.  The  greater  the  number  of  the  woriaacn, 
the  less  the  share  which  eadi  one  of  them  faa« 
in  the  aggregate  mass  of  the  honour  bestowed 
upon  the  work.  On  him  to  whom  it  is  in- 
debted for  the  greater  part  or  even  the  whole 
of  the  aptitude  displayed  by  it,  it  may  hap- 
pen that  no  more  honour  shsll  he  bestowed, 
than  upon  him  to  whom  it  is  not  iodehtedfar 
any  more  than  the  smallest  part,  or  than  vpoa 
him  to  whom  it  is  not  indebted  for  any  part. 


opinion,  to  the  author  or  authors  of  a  law  or  other 
authoritative  literary  composition,  advene  to  the 
greatest  happiness  ot  the  greatest  number  >» 

1.  Weakening,  by  ungrounded  pnise  fi|wiBini1 
in  vague  geneiaJitieB,  audi  conoqptian  of  the  in- 
aptitude of  the  work,  as  would  be  derived  from 
particular  examinatian  of  thesevend  ^»— ^yg"?***- 
able  parts  in  it 

2.  Increasing  the  uncertunty,  respecting  the 
parts  respectivdy  taken  by  the  sevenl  dedaied 
ooUabomtofs.  in  respect  of  sudi  paiticniaa  of  the 
work  as  are  found  mcapable  of  beiiiig  jnadfied. 

8.  Devisfog  and  ciiculadng  false  rapocta,  at 
drcumstanoes  such  as  may  be  reaxdea  as  ope- 
rating in  justification  or  extenuation  of  miacoa- 
duct  In  any  shape,  on  the  part  of  the  wurhuan, 
in  rdation  to  the  work. 

4,  Circulating  erroneous  or  exa^cnrted  coa- 
oeptions,  of  the  general  meritoriouanem  of  te 
dispodtion  and  conduct  of  the  sevenl  mllabnw. 
tors:  to  the  end  that,  by  the  sort  of  prenuaipciie 
or  circumstantial  genenl  evidence  thna  alleeded, 
of  superior  aptituoe,  on  the  part  of  the  i 
and  tnence  on  the  part  of  the  work 
particular  and  direct  evidences  of  i 
afforded  by  the  textnre  of  it,  i 
in  the  minds  of  readen. 

5.  Cixcttkdng,  fai  like  manner,  fidae» 
gerated  or  erroneous  conceptions,  to  the  I 
of  any  such  more  apt  works  as  come  m  com^- 
tiiion  with  the  one  mus  endeavoured  to  be  sap- 
ported. 

Thus  it  is  that,  agamst  the  osnmredoe  fioa 
the  tribunal  of  opunion  to  an  unapt  work  of  the 
sort  in  questioo,  undue  support  is  given,  by  sad 
in  proportion  to  the  nmmber  and  im/biemtx  of  the 
functionaries  regarded  as  being  coiicemed  la  it: 
—support  given  to  it,  and  the  ptobabOity  ef  n 
recdving  the  ultimate  stamp  of  aathori^  ia- 
creased. 
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From  him  whose  sitare  in  the  merit  is  greatest, 
more  or  less  of  the  honour  may  thus  he  drawn 
away,  by  the  others  and  their  connexions.  In 
its  endeairour  to  fix  upon  the  proper  person, 
and  in  the  proper  proportion, — honwur,  from 
causes  correspondent  and  opposite,  will  find 
as  much  difficulty  in  this  case,  as  dUhonour 
in  the  opposite  case.  Number  of  colleagues, 
suppose  five:  parts  taken  by  them,  suppose 
undistinguishable.  Here,  then,  he  who  had 
most  of  the  merit,  or  even  the  whole  of  it, 
may,  instead  of  the  whole  of  the  honour,  have 
no  more  than  a  fifth  part  of  it. 

Thus,  by  means  of  the  multiplicity  of  the 
hands,  will  the  probability  of  the  ultimate 
iidoption  of  the  most  apt  work  be  diminished, 
as  it  were,  at  both  ends :  diminished  by  the 
conjunct  operation  of  the  two  opposite  moral 
forces :  of  the  inducements  to  bad  workman* 
ship,  the  force  will  be  increased — of  the  in- 
ducements to  good  workmanship,  the  force 
mil  be  diminished. 

Another  circumstance  there  is — by  which, 
more  particularly  in  a  case  such  as  the  pre- 
sent, by  and  in  proportion  to  the  number  of 
tlie  working  hands,  the  probability  of  bad 
"workmanship,  and  the  probable  badness  of  it, 
are  increased.  So  many  workmen,  so  many 
individuals,  by  each  of  whom  a  particular  n- 
ttister  interest  of  hie  own  may  he  possessed ; 
and,  in  the  texture  of  so  vast  a  whole,  —  ar- 
rangements, indefinite  in  number,  extent,  and 
importance,  inserted :  inserted,  under  fiirour 
of  that  exelueory  initiative^  which  would  be 
done  away  by  the  above  proposed  open  mode. 
On  this  as  on  every  other  occasion,  each  par- 
ticular interest  will  of  course  be  using  its  en- 
deavours to  make  provision  for  itself,  at  the 
expense  of  all  opposing  interests.  The  inte- 
rests, which  each  of  these  workmen  will  find 
standing  in  collision  with  and  in  opposition  to 
liis  own,  are  the  universal  interest,  and  the 
several  particular  interests  of  his  several  col- 
leagues. Of  his  own  particular  interest,  or 
that  of  any  particular  connexion  of  his,  no 
one  of  them  all  will  willingly  consent  to  make 
sacrifice :  if  at  all,  not  without  a  degree  of 
reluctance  proportioned  to  his  conception  of 
the  importance  of  the  sacrifice :  at  the  same 
time,  in  regard  to  sacrifice  of  the  universal 
interest,  scarcely  in  the  breast  of  any  of  them 
will  the  degree  of  reluctance,  if  any,  be  so 
great.  Why?  Because,  in  the  dose  situation 
here  in  question,  independent  of  public  opi- 
nion every  one  of  them  is ;  no  one  is  so  of 
any  of  his  colleagues :  thus  circumstanced, 
his  own  interest  no  one  will  sacrifice  to  the 
rest ;  the  public  interest,  every  one.  As  to 
proportions,  true  it  is  —  that,  in  respect  of 
influence,  wheresoever  operating  —  whether 
within  doors  or  without — whatever  be  the 
number  of  these  collaborators,  no  such  assu- 
rance as  that  of  an  exact  equality  can  have 
place.  Power,  opulence,  talent,  reputation — 


in  every  one  of  these  may  be  seen  an  efficient 
cause  of  influence :  and  in  regard  to  each  of 
these,  in  how  ample  a  scale  gradations  may 
have  place,  is  sufficiently  manifest.  But,  in 
a  smaill  knot  of  men,  each  of  them  so  circum- 
stanced, that  for  an  indefinite  length  of  time 
it  may  be  in  his  power  at  every  turn  to  stop 
the  course  of  the  rest,  another  instrument 
of  influence  there  is,  and  that  is  pertinacity: 
— in  the  language  of  those  by  whom,  on  the 
occasion  in  question,  the  exercise  given  to  it 
is  not  approved — obstinacy:  an  instrument, 
the  influence  of  which  is  capable  of  being  full 
as  great  as  that  of  any  of  the  four  others  * 
but,  proportioned  to  pertinacity  on  the  part 
of  one  individual  is  vexation^  or  say  anncyancet 
on  the  part  of  the  rest:  annoyance,  and  thence 
the  amount  of  the  sacrifice  in  all  shapes,  which 
each  of  them  is  willing  to  make,  on  condition 
of  being  rid  of  it.  In  an  English  jury,  with 
this  single  weapon,  how  often  has  not  one 
man  overpowered  eleven  others  I 

Interest — tinister  interest,  has  here  been 
mentioned  for  shortness.  But  interest-begotten 
prejudice,  authority-begotten  prejudice,  habit" 
begotten  prejudice,  and  inbred  intellectual 
weakness,  are,  each  of  them,  not  less  capable 
of  suggesting  arrangements  inimical  to  the 
greatest  happiness  of  the  greatest  number, 
and  at  the  same  time  of  giving  birth  to  per- 
tinacity, not  always  less  intense  than  such  as 
is  produced  by  sinister  interest. 

By  means  of  the  vitiating  influence  of  the 
multiplicity  so  often  spoken  of,  —  suppose  an 
unapt  work  produced  in  a  legislation  com- 
mittee, —  proportioned,  in  this  case,  to  the 
degree  of  confidence  reposed  in  that  select 
body — in  that  selection  of  the  select — will 
be  its  probability  of  making  its  way  through 
the  several  other  appropriate  authorities :  — . 
not  to  speak  of  the  national  mind  at  large. 
True  it  is — that  if  by  the  members  of  the  le- 
gislative body  at  large,  it  be  seen  or  supposed 
to  be,  in  this' or  that  part,  adverse  to  their  re- 
spective particular  interests — true  it  is,  that, 
in  those  parts  respectively,  any  such  altera- 
tions as  seem  well  adapted  to  the  rendering 
it  conformable  to  those  same  interests,  wiU 
willingly  enough  be  made  in  it.  But,  so  fiur 
as,  in  those  parts  of  it  which  are  adverse  to 
the  universal  interest,  nothing  particularly 
adverse  to  these  same  particular  interests 
happens  to  be  observed, — the  confidence,  the 
existence  of  which  stands  demonstrated  by 
the  choice  made  of  the  members  of  that  same 
select  and  close  body,  will  naturally  prove 
sufficient  to  carry  it,  without  considerable 
opposition,  through  the  body  at  large.  Such 
will  be  the  case,  where  the  sinister  arrange- 
ments introduced  into  the  original  draught  by 
the  sinister  interests  of  the  several  workmen 
of  all  classes  are  simply  not  unfavourable  to 
the  particular  interests  of  the  members  of  the 
body  at  krge :  much  more  surely  in  so  &r  as 
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they  are  seen  or  supposed  to  be  cbct<b<% 
mbaervient  to  these  same  pwticiilBr  interests. 
To  the  situation  of  the  monarch,  where  there 
is  one  —  of  the  monarch,  his  subordinates, 
dependents,  and  partisans,  these  same  obser- 
vations may  of  course  be  seen  to  have  equal 
application.  And  thus,  under  a  form  of  go» 
vermnent,  having  for  its  declared  end  in  view 
the  greatest  happiness  of  the  greatest  number 

—  thus,  by  the  conjunct  predominance  of  a 
cluster  of  particular  and  sinister  interests  over 
the  universal  interest,  may  existence  come  to 
be  given — given  even  to  a  sanctioned  work 

—  as  inimical  to  the  greatest  happiness  of  the 
greatest  number,  as  even  to  that  proposed, 
but  happily  not  yet  adopted,  penal  code,  with 
which  the  Spanish  nation  was  so  near  being 
afflicted. 

Note,  that  in  this  cloae  mode,  any  number 
of  stciges  of  aubordination  as  between  work- 
men and  workmen  may  have  place :  in  eadi 
stage,  ai>y  number  of  workmen,  and  on  the 
part  of  each,  with  or  without  observance  and 
consent  of  superiors,  this  or  that  pemiqous 
suggestion,  of  sinister  interest,  interest-be- 
gotten prejudice,  authority-begotten  preju- 
dice, or  inbred  intellectual  weakness,  may 
have  slipt  in,  and  contributed  to  give  their 
increase  to  the  aggregate  mass  of  inaptitude 
in  the  work. 

In  each  stage,  in  the  breast  of  each  indivi- 
dual, contributing  or  not  contributing  labour, 
but  in  either  case  exercising  influence,  there 
will  be  two  distinguishable  masses  of  parti- 
cular and  sinister  interests,  in  perpetual  ac- 
tion  against  the  universal  interest :  namely, 
1.  Whatsoever  sinister  interests  may  chance 
to  appertain  to  him  in  his  individual  capa- 
city. 2.  Whatsoever  particular  and  sinister 
interests  appertain  to  whatsoever  particular 
dass  or  dssses  of  men  he  happens  to  belong 
to :  and,  to  the  same  man  it  may  happen  to 
belong,  at  the  same  time,  to  little  less  than 
the  whole  number  of  the  classes  included  in 
the  aggregate  of  the  aristocratical  classes.* 


*  In  every  civilised,  nation  there  exists  a  na- 
tural  aristoaac^,  of  which  the  following  may  be 
BUted  as  the  mam  branches,  having  each  of  them 
its  own  particular  interest:  namely >— 

1.  The  legislative  aristDcrse^. 

2.  The  executive  or  say  official  aristocracy. 

3.  The  lawyer  aristocracy. 

4.  The  landed  aristocracy. 
b.  The  moneyed  aristocracy, 
fi.  The  ancestry  aristocracy. 

7.  The  literary  aristocracy. 

8.  The  fine-arts  aristocracy, 

9.  The  spiritual  aristocracy. 

In  a  monarchy,  to  these  are  added  two  ficH- 
tioui  branches :  namely — 

10.  The  titled  aristocracy,  constituted  by  fiw- 
^ous  dignity. 

11.  The  established  spiritual  aristocracy. 

In  some  of  these  main  branches,  minor  rami- 
fications may  be  distinimished,  having  their  se- 
veral more  particular  Interests,  between  which 


Sappoae  even  the  ease  to  be  that  of  a  eM- 
monweaUh^  altogether  clear  of  motwrdiy,  era 
numarcky  in  which  the  monardi  bu  no'  afaare 
in  the  legislative  power.  The  workoien,  on 
whom,  in  the  first  instance,  the  texture  of  the 
work  depends,  will  in  this  caae  be  tlie  mem- 
bers of  a  kgislatum  eommitiee.  The  aiiusta 
interest,  herepredominant,  will  b«  the  interest 
of  the  hghladoe  arittoeraty  :  and,  in  the  breast 
of  eadi  member,  whatsoever  other  brandies  of 
the  aristocracy  it  happens  to  him  to  belong  to. 
to  his  larger  sinister  interest  will  be  added 
those  their  several  smaller  sinister  interests. 
As  to  the  sinister  interest  belonging  to  the 
legislative  aristocraeg  aa  such,  it  is  nn  objeet, 
the  existence  of  wluch  is  obvioua  and  imde- 
niable.  What  it  prompts  to  is — the  giving, 
to  the  aggregate  mass  of  emolument,  power, 
and  fitctitious  dignity  attached  to  the  en- 
cutive  branch  of  the  government,  the  ntoMst 
magnitude  possible,  that,  in  their  own  pemai , 
or  those  of  their  respective  connexions,  the 
shares  obtained  and  enjoyed  by  the  members 
of  this  legisladve  branch  may  be  proportioD' 
ably  abundant. 

As  to  the  other  branches  of  the  anstocra- 
tical  interest — of  itself,  no  one  of  them  cm 
do  anything  for  itsel£  But,  with  the  —Ttt 
anoe  of  the  legislative  iMwicfa,  they  nmy,  ead 
of  them,  do  anything.  The  sinister  interest, 
common  to  the  legislative  body,h«B  therefore, 
for  its  natural  ally  and  supporter,  the  sinister 
interest  of  every  one  of  those  (Mher  branciiesw 

To  the  reader,  according  to  the  constitatiflii 
of  the  political  state  he  belongs  to.  — to  the 
reader  it  must  be  left,  to  take  note  mid  ob- 
servation of  these  several  stages:  with  the 
present  design,  no  such  detail  would  be  coat- 
patible. 

IL  Lastly,  as  to  want  of  coRsisleMy.  This. 
to  an  extent  more  or  leas  considerehle,  has 
already  been  stated  as  an  evii  thnt  will  oa- 
avoidably  have  pkce,  if  by  one  worknan  one 
part  of  this  great  whole  be  executed,  by  an- 
other workman  another.  Moreover,  what  ii 
sufliciently  evident, — the  inconsistency  of 
the  whole  will  be  the  greater,  the  greater  the 
number  is  of  those  same  parts  executed,  each 
of  them  by  a  different  hand. 

Vast  is  the  diversity  of  design  incident  to  $o 
vast  a  work :  vast  again  is  the  diversity  inci- 
dent to  the  mode  of  exeoi/toM.-  oorrespondeat 
to  the  diversity  in  both,  will  be  the  ^versity 
that  can  scarce  fail  to  have  place  in  respect  k 
the  leading  tenns.  If  he  who  is  oecnpied  m 
the  penal  code  b  not  at  the  same  time  work- 
ing on  the  civil  code,  —  neither  in  respect  <^ 


more  or  less  of  collision  is  inddentaUy  fiaUc  n 
have  place. 

Under  a  monarchy,  no  one  of  all  these  ists 
rests  being  able  to  advance  itidf  of  itself  « all  of 
them  cluster  round  the  monarchical  interest,  sai 
add  their  respecdve  forces  to  the  force,  wfaaievcr 
it  be,  by  which  it  is  enabled  to  carry  on,  ftr  in 
own  benefit,  the  sMster  saer^/Ue, 
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method,  nor  tlieiice  in  respect  of  language, 
will  the  one  fit  in  to  the  other :  and  to,  as 
between  the  compound  of  these  two  codes, 
compared  with  the  constitutional  code.  Much 
to  be  regretted  will,  at  the  least,  be  the  ob- 
scurity and  ambiguity  that  will  ensue :  pro- 
portionable the  change,  which,  in  one  or  both, 
will  be  necessitated :  unless  for  the  affliction 
of  the  subject  citizen,  these  two  so  intimately 
connected  imperfections  be  suffered  to  re- 
main  unreme^Bed.  In  this  state  of  things,  if, 
of  two  of  these  parts,  namely,  the  penal  code 
and  civil  code,  one  be  allotted  to  one  of  two 
draughtsmen,  the  other  to  the  other,  what 
will  be  to  be  done  ?  Upon  the  coming  in  of  the 
two  draughts,  even  supposing  the  approbation 
bestowed  upon  them  ever  so  exactly  equal,  a 
necessity  will  be  seen,  for  taking  one  of  them 
for  the  groundwork,  and  altering  the  other  in 
such  sort  as  to  make  the  several  portions  of  it 
to  fit  in  to  the  corresponding  portions  of  the 
first.  But,  to  the  difficulties  that  would  be 
attendant  on  any  such  operation,  or  the  time 
that  would  unavoidably  be  to  be  expended  on 
it,  no  limits  can  be  assigned :  while,  by  the 
simultaneous  and  all-comprehensive  mode  of 
operation  here  proposed,  all  such  difficulty, 
with  its  attendant  delay,  is  of  course  avoided. 
So,  as  between  the  main  body  of  the  law, 
or  say  system  of  substantive  law,  and  the  sys- 
tem of  the  law  of  procedure,  or  say  system  of 
adjective  law,  included  in  each  such  p€trt  as 
above.  In  each  part,  the  adjective  branch  has 
for  its  object  and  business  the  giving  execu- 
tion and  effect  to  the  substantive  brandi.  Con- 
ceive now,  in  the  penal  and  dvil  parts,  taken 
together  or  separately,  a  system  of  procedure, 
baving  for  its  object  the  giving  execution  and 
efifect  to  a  system  of  benefits  and  burthens,  of 
rights  and  obligations,  the  forms  and  denomi- 
nations of  wluch  remain  to  be  determined : 
tfae  system  of  substantive  law,  the  production 
of  one  workman ;  the  system  of  procedure, 
>vbich  is  to  give  execution  and  effect  to  it, 
that  of  another :  both  works  going  on  without 
concert  at  the  same  time.  In  such  a  state  of 
things,  in  what  case  is  he,  to  whose  lot  it  falls 
to  pen  the  system  of  procedure  f  Instead  of 
seeing  the  system  of  offences  as  exhibited  in 
the  penal  code,  and  that  of  the  efficient  causes 
of  rights  and  obligations  as  exhibited  in  the 
civil  code,  he  is  reduced  to  grope  for  all  those 
objects  in  the  dark  in  the  region  of  conjecture. 

SSCTIOW  8. 

The  greatest  happiness  of  the  greatest  num- 
ber requires  —  that  such  original  draught, 
being  the  work  of  a  single  hand,  be  known 
to  be  so.    Handj  known  to  be  but  one. 

Heason.  Else,  neither  of  the  inducements 
to  good  workmanship  afforded  by  the  single- 
ness, will  have  place. 

Suppose  that,  ^e  case  reaHy  being,  that, 


in  the  composition  of  t)ie  work  in  question, 
no  more  than  one  workman  has  had  anything 
to  do,  —  a  notion,  however,  has  place,  that 
another,  or  others,  in  whatsoever  number, 
have  each  of  them  borne  a  part  in  it.  In  this 
case,  as  to  what  depends  upon  the  respon- 
sibility, — the  tutehtfy  force  of  the  bridle  it 
applies,  on  the  only  existing  workman,  is  by 
those  imaginary  collaborators  lessened,  as 
much  perhaps  as  it  would  be  by  so  many  real 
ones,  A3  to  what  depends  on  the  honour  and 
the  encouragement  it  affords,  this  too  is  in 
much  the  same  case.  So  many  imaginary  as- 
sistants, of  so  much  of  the  honour  is  he  a 
loser,  though  there  is  no  one  by  whom  it  is 
gained. 

True  it  is — that,  to  the  evil  of  want  of 
consistency  on  the  part  of  the  work,  this  dr- 
cumstance  has  no  application.  Suppose  the 
parts  of  the  work  executed,  all  of  tiiem,  by 
the  same  hand,  —  no  want  of  consistency  wiU 
be  produced  in  it  by  the  erroneous  supposi- 
tion of  their  having  been  executed  by  diffe- 
rent hands.  But  of  the  two  evils,  this,  it  has 
been  shown,  is  the  minor  one. 

Section  9. 
The  greatest  happiness  of  the  greatest  num- 
ber requires,  that  the  work,  being  the  work 
of  a  single  hand,  and  known  to  be  so,  it  be 
known  whose  the  hand  is.  Sand,  known 
whose  it  is. 

Reason.  Else,  as  above,  neither  of  the  in- 
ducements to  good  workmanship  will  have 
place. 

Only  in  so  fiir  as  it  is  known  who  the  work- 
man is,  can  the  work  b^  known  to  be  the 
work  of  no  more  than  a  single  hand.  As  to 
knowledge,  true  it  is — that,  strictly  speaking, 
no  such  thing  is  here  possible,  hi  addition 
to  the  declared  workman's  own  declaration, 
all  that,  in  relation  to  the  matter,  can  be  ab- 
solutely known,  is  —  that  by  competent  au- 
thority, a  suitable  dedaration  has  been  made 

—  a  dedaration  (suppose)  to  this  effect :  — 
**  TTiis  man**  (naming  him)  *<  tj  the  man,  by 
whom  alone  this  draught"  (naming  it)  *'  has 
Qoe  believe)  been  penned.**  On  the  other  hand, 
if  the  declaration  were  no  more  than  to  this 
effect —  "  The  work  is  the  work  of  a  single 
hand,"  the  hand  not  being  named,  the  dr- 
cumstance  of  the  concealment  would  be  apt 
to  operate  in  disproof  of  the  fact  in  question 

—  of  the  fiict  thus  mysteriously  and  imper- 
fectly declared. 

Suppose  now,  that,  notwithstanding  both 
these  declarations,  so  it  is,  that  the  individual 
whose  work  the  draught  is  declared  to  be, 
had  not  really  borne  any  part  in  it.  Still, 
however,  so  &r  as  depends  upon  responsibi- 
lity,  here  is  an  individual  on  whom  it  attaehes, 
and  in  its  entire  state. 

Lest  it  be  supposed  to  have  been  over- 
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looked  is  this  case  brought  to  view,  rather 
than  on  account  of  any  such  importance  as 
seems  attached  to  it.  In  a  case  such  as  the 
present,  no  great  probability  seems  to  belong 
to  any  such  supposition  as  that  of  a  fraud, 
concerted  between  two  persons,  a  real  work- 
man and  a  pretended  one,  of  whom  the  real 
one  shall  have  found  adequate  inducement, 
for  foregoing  the  honour  of  a  work  of  this 
sort  reaUy  his,  and  for  being  at  the  same  time 
accessary  to  a  solemn  fidsehood  and  impos- 
ture, — while  the  pretended  workman,  for  the 
sake  of  that  same  honour,  shall  have  found 
adequate  inducement  for  exposing  himself  to 
his  part  of  the  dishonour  of  that,  same  fidse- 
hood  and  imposture. 

The  only  case  that  presents  so  mudi  as 
the  fiintest  colour  of  probability  seems  to  be 
this : — For  the  hope  of  remuneration  in  the  na- 
turally attached  shape  above  mentioned, — 
an  individual,  having  interegt,  or  say  proteC" 
tion^  without  aptitude^  engages  another,  who 
has  mpUhtde  without  protection^  to  execute 
the  woi^  and  assign  over  to  him  the  honour 
of  it,  wiUi  the  looked-for  consequences.  In 
certain  achooU  and  coUeget^  this  sort  of  traffic 
has  not  been  altogether  an  uncommon  one. 
In  the  present  case,  if  the  danger  were  thought 
worth  combating  at  such  a  price,  it  might 
fie  pretty  effectually  excluded  by  a  pubUe 
examination^  to  which,  previously  to  his  en- 
trance upon  any  office  of  the  sort  in  question 
in  remuneration  for  his  legislative  draught, 
the  declared  author  should  be  subjected. 

Remains  the  case,  where,  by  one  individual, 
by  whom  the  principal  part  in  the  work  has 
been  borne,  —  assistance,  in  one  shape  or 
other,  has  been  derived  from  the  labours  of 
others,  in  what  number  is  not  material :  he 
at  the  same  time  declaring  himself  by  name 
as  the  workman,  by  whom  the  work  has  been 
executed,  saying  nothing  of  any  others.  This 
case  presents  itself  as  being  a  completely  na- 
tural and  probable  one.  But,  in  this  case, 
the  grand  point  —  the  responsUnliiy — is  suf- 
ficiently secured:  and,  as  to  the  honour — the 
encoursgement,  —  if,  for  the  sake  of  the  as- 
sistance in  question,  the  only  individual  in- 
terested is  content  to  part  with  more  or  less 
of  it,  the  public  service  profits  by  the  ex» 
change,  and  no  individual  suffers  by  it. 

Section  10. 
The  greatest  happiness  of  the  greatest  num- 
ber requires,  that,  for  the  drawing  of  the 
original  draught,  aH  foreigners  be  admitted 
into  the  competition :  and  that,  in  so  fiir 
as  applicable,  unless  it  be  in  all  particu- 
lars taken  together  decidedly  inferior,  the 
draught  of  a  foreigner  be  employed  in  pre- 
ference. Hand,  a  foreigner's  preferable. 

That,  on  this  occasion,  admission  should  be 


given  to  all  foreigners  hasbeenahownalKBdy: 
for  all  foreigners  are  men. 

What  remains  here  to  be  shown  is — ihit, 
for  the  original  draught,  aptitude  in  other 
points  equal,  the  hand  of  a  foreigner  is  evca 
preferable  to  that  of  a  native ;  and,  on  thtt 
account,  to  bespeak  attention  for  any  suck 
draughts,  as  chance  may  have  drawn  froai 
any  sudi  hands.  Nor  is  the  position  altogether 
superfluous :  only  in  proportion  as  attention 
is  bestowed  upon  the  work,  can  any  adods- 
sion  given  to  it  be  of  use. 

On  this  occasion,  again,  as  on  eveqr  other, 
if  a  solution  be  desired  of  the  question  eoa> 
ceming  the  probability,  absolute  or  oompip 
rative,  of  appropriate  aptitude,  it  must  be 
considered  separately  and  soccesaively,  witk 
reference  to  the  several  elements  of  which 
such  aptitude  is  composed. 

L  As  to  appropriate  mors/ aptitude.  IseU 
on  this  point,  how  superior  the  ground  is  « 
which  the  nature  of  the  case  baa  placed  ti^e 
expectation  of  pure  service  at  the  hands  of  a 
foreigner  as  such.  In  both  situations,  the 
obligation,  of  including  in  the  work  a  perpe- 
tually interwoven  rationale,  will  liave  been  • 
most  substantial  security.  In  both  situatioin. 
with  or  even  without  a  ratianole,  the  prt&* 
ciple  of  universal  admission  and  that  of  dn- 
gleness  in  workmanship,  will  have  been  two 
additional  securities.  Still,  however,  in  tks 
case  of  the  native,  there  will  be  the  swarm— 
the  unascertainable  and  incslculable  awarai— 
of  personal  connexions;  thence  of  particular 
and  einieter  uUereels  and  affkctiona  ;  from  tb« 
irresistibly-tempting  and  seductive  inflnenrr 
of  which,  the  situation  of  the  foicigner  be> 
speaks  him  free. 

For  giving  effect  to  these  saooe  sinister 
interests  and  affections,  the  native  would,  ia 
those  same  connexions,  find  a  smppoet  watt 
or  less  extensive  and  efficient :  the  foreigBff, 
no  such  support. 

Supposing  him  employed, — the  forcigaer 
will  naturally,  if  any  attention  at  all  be  pnd 
to  his  draught,  be  an  object  of  more  not^cr 
than  the  native,  and  thence  of  proportiooabk 
jealousy :  —  he  will  be  more  diMely  watched . 
of  any  sinister  interest  or  affection,  suppodrc 
him  under  any  such  dominion,  any  had  effects 
will,  in  a  corresponding  degree,  he  more  likel; 
to  be  held  up  to  view  and  obviated. 

II.  Next,  as  to  appropriate  imtelltefmal  af* 
titude.  On  the  present  occasion,  thia  element 
of  appropriate  aptitude  will  require  to  be  fiir- 
ther  decomposed:  decomposed  into  appro- 
priate judgment  and  appropriate  kmatpledgc. 

1.  As  to  appropriate  judgment.  In  rqnrd 
to  this  branch  of  appropriate  inteUecfnal  at- 
titude, on  the  occasion  of  the  qoestioe  m 
between  a  single  hand  and  divers  hnnds,  na- 
tion came  to  be  made  of  the  erroneons  tiacfa 
into  which  the  pen  of  every  such  draughtsnaa 
stands  exposed  to  be  1^  by  pr^jiufice  n 
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different  ihapes :  thence,  the  probability  of 
correspondent  aberrations,  on  the  part  of  the 
work«  from  the  all-comprehensiTe  end  so  of- 
ten mentioned.  These  prejudices  will,  to  a 
large  extent,  he  of  a  local  nature :  peculiar, 
in  deg/ree  of  strength  at  least,  if  not  in  kind, 
to  the  country  in  question.  From  the  influ- 
ence of  these  causes  of  error,  while  the  native 
labours  under  it,  the  foreigner  stands  free. 

The  foreigner  will,  indeed,  have  Am  pre- 
judices to  contend  against,  and  in  particular 
his  ioetd  prejudices.  But  here,  as  in  the  case 
of  interests  and  affections,  while  those  of  the 
lutftVe  will  find  nmport  in  the  prejudices  of 
all  around  him,  —  ror  those  of  the  foreigner, 
not  only  will  there  be  no  such  tvpport,  but 
there  vnll  be  oppomtion:  opposition,  by  the 
supposition,  firmn  reuvm^ — and  moreover  from 
counter  prejudiDet, 

2.  Next  remains  to  be  considered,  appro- 
|>riate  knowledge. 

In  relation  to  this  branch  of  appropriate 
intellectual  aptitude,  the  native,  it  is  true, 
in  the  or^ary  state  of  things,  possesses  an 
advantage :  an  advantage  alike  obvious  and 
unquestionable.  On  his  part,  extent  of  ac- 
quaintance with  the  heal  and  other  peculiar 
circumstances  of  the  country  in  question,  is 
at  its  maximmn :  on  the  part  of  the  foreigner, 
at  its  mtntflmsi. 

Supposing  appropriate  aptitude  in  all  its 
other  elements  exactly  equal  on  both  sides, 
the  advantage  of  the  native  under  this  head 
would  therefore,  obviously  and  unquestion- 
ably, be  sufficient  to  turn  the  scale  in  his 
favour,  and  put  an  exclusion  upon  the  fo- 
reigner altogether. 

But,  for  the  reason  already  brought  to 
view,  it  will  have  been  seen — whether,  in- 
dividuals out  of  the  question,  and  situation 
being  compared  with  situation,  in  the  several 
artides  of  appropriate  moral  aptitude,  and 
appropriate /m^^^m^R^  the  superiority  be  not, 
and  in  no  inconsiderable  degree  likdy  to  be, 
on  the  side  of  the  foreigner. 

From  his  inferiority  in  the  scale  of  appro- 
priate htfiwUdge,  as  above  particularized,  no 
objection  whatever  to  the  placing  the  busi- 
ness  in  his  hands  will  be  found  to  result.  For, 
in  the  first  place,  the  importance  of  the  defi- 
ciency in  his  case  is  not  so  great  as  it  will  be 
apt  to  appear :  in  the  next  place,  be  it  what 
it  may,  a  complete  supply  to  it  stands  assured 

—  assured,  from  the  authority,  to  which  his 
draught  wiJl  of  course  be  referred. 

1.  In  the  first  place,  the  deficiency  is  not 
so  ^eat  as  it  will  be  apt  to  appear. 

Of  the  drcumstances  on  wMch  the  demand 
for  legislation,  and  the  nature  of  the  course 
required  to  be  taken  by  legislation,  depends, 

—  some  are  common  to  all  countries,  to  all 
races  of  men,  and  all  times :  say,  in  a  word, 
universalljf  applying  circumstances:  others  are, 
in  different  countnes,  in  the  case  of  diflferent 
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races  of  men,  and  in  different  times,  more  or 
less  different ;  say,  exclusivebf  applying  ctr- 
annstances. 

In  comparison  of  the  wnversaUy-applying^ 
the  extent  of  the  exclusively  applying  circuik- 
stances  will  be  found  very  Inconsiderable. 
Moreover,  throughout  the  whole  of  the  field, 
the  exclusively  applying  circumstances  will 
be  found  to  be  circumscribed  as  it  were  by, 
and  included  in,  the  universally  applying  cir- 
cumstances.  The  great  outlines^  which  re- 
quire to  be  drawn,  will  be  found  to  be  the 
same  for  every  territory,  for  every  race,  and 
for  every  time :  only  in  this  or  that  territory, 
only  for  this  or  that  race,  only  for  this  or  that 
time,  as  dbtinguished  from  this  or  that  other, 
will  ihefiUing  up  ot  those  lines  be  found  to 
require  to  be,  on  this  or  that  point,  more 
or  less  different.  In  every  country,  and  for 
every  nee,  at  every  time, — of  the  all-com- 
prehensive and  only  defensible  end — the 
greatest  happiness  of  the  greatest  number  — 
of  the  four  most  comprehensive  particular  and 
subordinate  ends,  vis.  safrnsfence,  abundance, 
security,  and  equality — with  their  several  di- 
visions  and  subdivisions,  will  the  description 
be  found  the  same :  only  of  the  means  best 
adapted  to  the  accomplishment  of  those  great 
entU,  in  this  or  that  country,  or  for  this  or 
that  race,  at  this  or  that  time,  will  the  de- 
scription, in  this  or  that  particular,  be  found, 
in  a  greater  or  less  degree,  different. 

On  pursuing  the  inquiry  further  and  further 
into  the  region  of  particulars,  the  result  will 
still  be  found  the  same.  The  same,  in  every 
country,  for  every  race,  and  at  every  time, 
will  be  found  the  misdeeds  by  which  security 
is  liable  to  be  affected ;  the  classes  and  genera^ 
oS  the  names  of  which  the  list  of  those  mis* 
deeds  will  require  to  be  composed ;  and  the 
definitions,  by  which  the  points  of  agreement 
and  difference  as  between  one  genus  of  mis- 
deed and  another,  as  well  as  between  each  of 
them  and  innocence,  or  (what  will  come  to 
much  the  same  thing)  unpunishableness,  will 
require  to  be  determined  and  expressed.  In 
this  or  that  country,  in  the  case  of  this  or 
that  race,  at  this  or  that  point  of  time,  — 
circumstances  may  indeed  afford  room  for 
producing  injury,  in  this  or  that  particular 
shape,  in  which,  in  this  or  tliat  other  country, 
in  tiie  case  of  this  or  that  other  race,  at  this 
or  that  other  time,  man  is  not  exposed  to  it. 
True.  But  the  species  of  mischievous  act  to 
which  the  mischief,  when  in  this  particular 
shape,  may  be  said  to  belong,  is  a  species, 
which,  upon  observation,  will  be  found  com- 
prehended in  a  genus  of  injury,  to  which,  in 
every  country,  men  of  every  race  stand  at  all 
times  exposed. 

Thus,  a  corporal  injury  will  be  an  injury 

everywhere,  and  to  every  human  being.  But, 

in  Hindoostan,  for  example,  to  the  feelings  of 

a  certain  race,  corporal  injury  is  produced, 
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by  a  species  of  contact,  by  which  no  injury 
would  be  produced  in  any  part  of  Europe. 

So  again  in  regard  to  simple  mental  injuries : 
indudmg  so  many  various  forms  of  as  yet  un- 
denominated  injury,  which  have  their  seat 
nowhere  but  in  the  mind.  By  a  portion  of 
audible  discourse,  or  by  a  visible  exhibition, 
by  which  contempt  isezpressed,  for  opinions, 
to  this  or  that  effect,  entertained  in  reladon 
to  religion,  **-  pain  of  mind  is  liable  to  be  pro- 
duced. According  to  the  amount  of  it,  in  the 
case  of  pain  produced  from  this  source,  as  in 
the  case  of  pain  produced  from  any  other, — 
the  act,  by  whidi  it  is  produced,  may,  under 
certain  circumstances,  be  with  propriety  re- 
garded and  dealt  with  as  injurious  every- 
where :  but,  in  some  countries,  and  in  the 
case  of  some  persuasions  on  matters  of  re- 
ligion, the  description  of  the  thus  injurious 
discourse,  or  exhibition,  will  be  of  one  sort; 
in  others,  of  another. 

Of  the  distinction  between  those  unufer" 
BoJfy  applying  and  these  excbteivebf  applying 
.  drcumstances,  the  above  examples  unu,  it  is 
hoped,  be  found  to  afford  a  conception  suf- 
fiaent  for  the  purpose.  The  distinction  is 
capable  of  being  carried,  and  in  the  proposed 
code  will  of  course  be  carried,  throughout 
the  whole  field  of  legislation.  In  this  place, 
to  pursue  it  further,  would  be  to  force  so 
much  of  the  matter  belonging  to  the  proposed 
code,  into  a  slight  preliminary  sketch  extra- . 
neous  to  it. 

Such  being  the  distinction,  now  for  the  ap- 
plication of  it  to  the  case  in  hand.  Of  what- 
soever country  the  draughtsman  be  a  native, 
these  circumstances,  which  are  of  universal 
occurrence  and  applicability,  may  be  equally 
and  perfectly  present  to  his  notice.  For  those 
shades  of  difference,  which  are  peculiar  to  his 
own  country,  the  native,  as  compared  with 
the  foreigner,  will  be  —  if  not  exclusively,  at 
least  preferably,  qualified.  But,  suppose  twb 
men,  the  one  a  foreigner,  the  other  a  native, 
and  the  foreigner  more  fully  conversant  with 
the  circumstances  of  untversa/ occarrtfnce  than 
the  native, — and  in  all  other  particulars  bet- 
ter qualified  for  making,  throughout  the  whole 
field  of  legislation,  that  provision  which  those 
same  circumstances  require, — this  supposed, 
that  which  without  much  difficulty  may  hap- 
pen is -~  that,  even  in  regard  to  these  same 
particular  circumstances,  it  may  be  in  his 
power  to  afford  to  the  work  a  degree  of  ap- 
titude, such  as,  but  for  him,  could  not  have 
been  possessed  by  it. 

For  though,  by  the  supposition,  so  fiu-  as 
depends  on  particulararrangements  conceived 
in  tormifiM,  he  is  not  competent  to  the  filling 
up  of  the  outiine; — yet,  by  virtue  of  his  com- 
paratively greater  command  over  the  whole 
field,  it  might  be  in  his  power,  by  means  of  m- 
etmctions  furnished  by  him  in  general  terms, 
to  afford,  to  any  natives,  on  whom  the  task 


devolved,  superior  assistance :  ainsiance,  <tf 
such  sort,  88  should  enable  them  to  give  s 
more  apt  execution  to  it,  than  without  faan 
it  would  have  been  in  their  power  to  give  to 
it.  In  their  power — not  to  speak  of  their  oi- 
dinatian :  for,  considering  the  atnooephere  d 
sinister  interest  and  prejudice,  in  wiiicfa  (ai 
hath  been  seen)  all  native  functionaries,  ai 
such,  have  to  live  and  move,  —  thia  ia  a  dii- 
tinction  which  should  never  be  out  of  noind. 

11.  In  the  next  place,  to  the  defideDcr, 
be  it  what  it  may,  i^  complete  nspphf  ataadi 
assured; 

The  hands  from  which,  of  coarse,  it  wffl 
in  the  first  place  be  received,  are  those  of 
the  Ugidation  committee 

To  the  aptitude  of  the  supply  from  this 
quarter,  one  moment  may  present  an  objec- 
tion, but  another  will  dispel  it. 

By  the  supposition  (it  may  be  said)  these 
natives  will  be  labouring  under  those  mmtfi 
of  inaptitude — those  simster  interests  and 
affections,  as  well  aa  prejudices — by  whirl 
their  appropriate  aptitude,  as  well  in  point 
of  moral  aptitude,  as  in  point  of  Appropride 
judgment f  is,  according  to  you,  plaoed  so  nuKii 
below  that  of  the  foreigner.  True :  but,  by 
that  same  supposition,  the  draught  —  the 
groundwork,  whieh  they  will  have  to  woik 
upon.^ia  a  draught,  not  dravm  by  their  ova 
hands,  nor  by  those  of  any  other  nsufcive,  hot 
by  the  foreigner:  and  it  is  by  Aim  tlutt  it  has 
been  furnished  with  its  rationale.  In  the  ant- 
line,  then,  of  his  drawing, — with  or  witboat 
the  inspection  above  spoken  o^  will  tliey  fiad 
a  check  to,  and  a  security  against^  the  eflec- 
tive  predominance  of  those  same  sjnister  in- 
terests, and  other  causes  of  inaptitade. 

In  a  word,  in  section  5,  under  the  head  of 
universality  of  admission,  it  haa  been  dkown 
—  with  how  promising  a  degree  of  efficao  ey 
the  proposed  open  mode,  with  its  string  «f 
rationaus,  will  apply  to  the  mouth  of  the  sua 
in  power,  the  only  bridle  wMdi  the  natflre  of 
his  situation  admits  of:  in  the  case  of  tbe 
foreign  draughtsman,  this  bridle  will  afford 
the  same  security  as  in  the  case  of  the  native. 

Now  as  to  all  elements  of  appropriate  ip> 
titude  taken  together. 

For  the  direct  and  appropriate  use  made  at 
it, — the  work,  whatsoever  be  tlie  workmaB, 
will  depend  altogether  upon  the  oonstitnlei 
authorities,  and  in  particular  on  the  kgida- 
tive  body.  But,  in  regard  to  this  use,  tw 
things  may  be  stated  as  altogether  certain. 
1.  That  tiiey  vriU  not  give  adoption  to  iu 
unless  in  their  own  judgment  it  bie  deddedlj 
more  apt  than  any  draught  sent  in  by  a  ac- 
tive workman;  2.  That  neither  wiUtlieyt^ 
make  it  their  own,  unless,  in  their  own  expec- 
tation, the  like  opinion  will  be  entertained  of 
it  by  the  people  at  large.  For,  on  their  em 
part,  what  other  inducement  oould  they  find 
for  giving  to  it  any  such  aooeptanoe?   U,  m 
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Section  11. 
On  the  part  of  an  individual,  proposing  him- 
self as  draughtsman  for  the  original  draught 


:beir  view,  though  equal,  it  were  no  more  ibai| 
Mirely  equal,  to  the  most  apt  work  produced 
>^a  native  hand — in  this  case,  interest,  pre«> 
udice,  affection  ia  all  manner  of  shapes,  would 
M>ncur  in  urging  them  to  give  the  preference 
:oth6workof  SieirfeUoW-c«ilBtf3mii:  and 
^  in  thair  minds,  any  serious  apprehensioil 
&ould  Inve  place,  lest^  after  obtaining  ac* 
septance  at  their  hands  it  should  fail  of  being 
^nerally  acceptable  to  the  people, — by  what 
idequate  inducement  could  they  be  broughi 
)o  hazard  the  good  opimoft  of  their  oonsti. 
;uent8,  by  Butening  upon  their  necks  any  such 
ATork  ? — a  work  which,  in  the  nature  of  the 
aoe,  could  not  be  contributory  to  the  greatest 
lappiness  of  the  people  in  question,  any  fbr* 
;her  than  it  were  thought  by  them  to  be  so. 

How  intimate  the  connexion  is  between 
:he  two  questions — between  that  concerning 
idmission  and  this  concerning  preference,  -* 
3  sufficiently  manifest.  The  truth  it — that 
t  is  rather  for  the  sake  of  the  question  con* 
:eming  adnduicn^  than  for  its  own  sake,  that 
;he  question  concerning  preference  is  here 
irgued.  What  is  meant  to  be  said  to  the 
reader  is  to  this  effect:  — **  Fear  not  to  give 
z4imis8ion  to  the  foreigner's  draught:  for  if, 
in  its  proposed  character  of  a  bans  lor  the 
sanctioned  code,  a  draught,  having  a  fioreigner 
for  its  author,  and  having,  as  here  proposed, 
been  admitted,  comes  to  be  adopted,  —  the 
srobability  is — that,  so  fer  from  being  in  the 
icale  of  aptitude  inferior  to  the  most  apt 
Iraught  sent  in  by  a  native,  it  is,  in  a  high 
legree,  tuperior" 

So  again  in  regard  to  preference.  If  (says 
somebody) — if,  as  you  have  said,  it  is  only 
n  case  of  its  being  regarded  as  considerably 
superior  in  the  sode  of  l^]>titude  that  it  is 
likely  to  be  preferred,  and  if  at  the  same  time 
t  is  in  that  case  likely  to  be  preferred,  —  to 
what  use  plead  for  the  position,  that  if  it  be 
tiut  equal  in  aptitude  to  the  most  apt  of  those 
sent  in  by  natives,  it  is  entitled  to  the  pre- 
ference? The  answer  is — the  observations 
[lere  may  be  considered  as  made  tb^eaoh  t0uier 
individually :  and  on  that  supposition  I  say  to 
sach  —  If  among  the  several  draughts  there 
be  one  which,  being  a  foreigner's,  is  in  your 
syes  equal  in  aptitude  to  the  most  apt  of  all 
such  as  are  sent  in  by  natives, — fear  not  to 
g;ive  yovr  suffrage  in  fevour  of  it.  Why?  Be- 
cause, anieas  in  the  logiaktive  body  a  gene- 
ral persuasion  has  place  —  not  onlv  that  it  Is 
naore  apt  than' that  of  any  native,  but  that  it 
is  likely  to  be  regarded  as  such  by  a  majority 
of  the  people, — it  will  not  he  adopteid:..^ 
therefore,  supposing  the  draught  ever  so  un- 
apt, there  is  no  likelihood,  that  any  vote  you 
can  give  In  support  of  it  Will  be  attended 
with  any  pernicious  consequence.* 


*  In  situations,  in  which  the  choice  of  opera- 
tive Tulen  depends  vpoiirthe  people  the  jeafeusy 
of  foreigneni  has,  for  want  of  reflection,  been 


oopiedy  from  sttuations  in  which  the  choice  does 
not  depend  upon  the  people.  For  want  of  reflect 
tion :  tor,  on  reflection,  nothing  (it  will  be  seen) 
could  be  more  groundless,  thananv  such  appre- 
hension^ as  that  a  set  of  men,  be  they  who  they 
may,  will  be  imprudently  partial  to  a  foreigner 
in  preference  to  themsdves^  or  even  to  one  aik> 
other.  Nothing  caa  be  mcM  eoncrary  to  theory 
deitred  ftam.  the  univeisal  nature  of  man :  no- 
thiDg  more  eoaopletely  unauppoited  by  r^»*^r«T]hT 
experience. 

JUereupon  presents  itaelf  the  idea  of  a  practical 
measuie,  for  which,  if  not  In  ttricmess  relevant 
with  reference  to  the  present  topic,  the  pnadse 
of  ttsefhlncss,  eoapled  widi  the  assumnce  of  hi- 
noxioasnesa)  may  peihaps  be  accepted  as  an 
tzeate.  In  the  case  of  a, legislative  body  the 
membeis  of  which  axefieely  chosen  bv  the  people, 
why  should  not  they  aggregate  tO  themselves  a 
few  members,  selected  by  tnein  ftom  other  poli- 
tiosl  states,  whose  constitutkm  bears  more  or  less 
anak|^  to  theirs^  In  the  case  of  these  ferdgn 
associates,  to  the  jight  ef  ffMeoft  and  twaien  need 
not,  nor  should,  be  added  the  ri|pbt  of  stooge  z 
for,  to  any  use  derivable  from  information,  af- 
forded by  a  num  in  the  character  of  a  witness  or 
an  advocate^  would  be  applied  — not  addition  but 
subtraction,  by  any  share  given  to  him  in  the 
power  of  a  judge.  Power^  it  would  «mI  be  eem- 
petent  to  them  to  give:  informaUoi^  sa  it  but 
affioided  any  die  least  promise  of  beingof  nse»  no 
man  can  be  iocompeteut  to  receive. 

To  the  case  of  a  new-formed  government, 
struggling  under  aU  the  difficulties  opposed  by 
inexperience,  the  idea  is  more  eminently  ap|fli- 
cableu 

Take,  for  instance^  the  case  of  Spain.  What 
should  hinder  the  legislative  body  in  that  coun- 
try from  calUng  in  the  assls^nco  of  a  few  ^Us- 
tinguished  individuals,  one  or  more  from  each 
one  of  several  foreign  countries  ?  Portugal,  Italy, 
Germany,  France,  and  England,  fer  example ; 
or  Portugal  fnni  calling  in  the  ¥0i»  assistance 
from  Spain,  in  addition  to  those  other  foreign 
countries? 

Still  more  eminently  beneficial — not  to  say 
undeniably  needful  —would  similar  assistance  be, 
to  the  seve^  newly-planted  or  planting  states 
in  America^  onsets  inroin  the  Spanish  and  Portu. 
guese  monarchies.  In  Spanish  Ultramaria,  the 
assistance  might  have  for  its  sources  Spain  and 
Portugal:  in  Fortuguese  Ultramaria,  Portugal 
and  Spain.  But,  to  any  one  of  these  infant  states, 
beyond  all  comparison  more  useful  would  such 
assistance  be,  as  the  Anglo-American  United 
States  are  so  exclusively  competent  to  afford :  if, 
fior  example.  Coffers,  i»  trhub  thetquintevence 
of  Anglo-American  wisdom  isconcentrated^ifeTe 
invited  to  make  the  choice.  In  this  case,  an  v  ap- 
prehension of  sinister  advice  would  be  groundless. 
Why  ?  Because  no  ainistei  fntereat  would,  have 
plaoc^and  becaoae^  if  it  had  phicsy  no  chance 
would  it  have  of  obtaining  its  ends.  An  aggre- 
gation of  this  sort  would  he  —  not  only  a  source 
of  inJbrmBtioH^  bui  a  bond  oFJHdMwilln. 

Note,  on  this  occasien,  the  piactioe  of  litsrary 
and  sdentifie  sedeties :  particularly  in  so  felr  as 
freedom  has  phu»  in  them.  In  these  cases,  no 
peHdeal  power  beinapsMeiNdt  accesneh  of  asso- 
ciates is  not  dreaded. 
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of  a  code  of  V^wi,  wiUiDgneft  or  unwill- 
,  ingness  to  interweave  in  his  draught  a  ra- 
tionaU  as  above,  h  the  most  condunve 
preliminary  test,  and  that  an  indispensable 
one,  of  appropriate  aptitude  in  relation  to 
it.  WiUuigHe$9  a$  to  ratioiude,  <brmtght§» 
ftunCs  teat. 

The  four  grand  points  in  Question,  are  (it  has 
been  seen)  the  proposed  alLeomprthtnawenen 
of  the  work — the  rationale  proposed  to  be 
interwoven  in  it — the  wnveraaUtp  of  the 
admission  proposed  to  be  given  to  aU  compe- 
titors for  the  honour  of  furnishing  the  original 
draught — and  the  choice  of  a  tingle  work' 
man  for  the  work,  to  the  exclusion  of  every 
greater  number.  If  what  has  above  been  said 
in  relation  to  the  usefulness  and  importance 
of  these  several  points  has  proved  soti^u:- 
tory, — the  position,  which  forms  the  title  of 
the  present  section,  will  already  have  received 
its  proof:  if  not,  nothing  further,  that  can 
with  propriety  be  ranked  under  this  head, 
affords  any  promise  of  being  of  use. 

On  the  constituted  authorities  alone  (it 
may  be  observed,  perhaps)  will  depend  uie 
course  taken,  in  relation  to  all  these  several 
pomts,  and  in  particular  that  which  regards 
the  rationak:  and  on  that  account,  vriUing- 
ness  or  unwillingness  on  the  part  of  indi^- 
duals  was  not  (it  may  be  thought)  worOi 
speaking  about.  But,  supposing  a  work  of 
this  sort  in  contemplation,  volunteers  may, 
for  this  as  for  any  other  branch  of  service,  be, 
without  much  strain  upon  the  imagination, 
expected  to  offer  themselves,  antecedently  to 
any  determination  taken  by  the  legislature. 
On  this  consideration  is  grounded  the  invita- 
tion here  given,  to  aU  whom  it  may  concern, 
to  consider — whether,  in  comparison  of  the 
worknan  who  m  willing  to  give  this  security 


for  i^ood  workmanship,  any  one,  who  is  aetf 
wiUing  to  give  it,  has  any  pretennon  to  be 
heard. 

Section  12. 

On  the  part'of  •  rmler,  willtQgneas  or  mviO- 
ingness  to  see  established  an  a]l-«OBipra* 
hensive  code,  with  its  ratUmale  as  above, 
and  to  receive  original  draughts  firom  tH 
hands,  are  among  the  most  conduaive  tcsti 
of  appropriate  aptitude,  in  relataoB  to  woA 
his  situation.  WUHngneae^  ma  to  rmtiemk 
and  univereaT  odMsston,  tegietatar'e  Utt, 

That  whidi,  in  a  less  pointed  mamaer,  bs 
been  applied  to  the  situation  of  proposed 
dratt([^tsman,  will  be  seen  to  uppLj*  ina  acre 
to  the  aituatloA  of  actail 


Whence  comes  it,  then,  that  in  the  Anglo- 
American  United  Statcs-^wfacnoe  eomet  c 
that,  under  the  only  fonn  of  govemnat 
which  ever  had,  or  ever  could  have  had,  far 
its  end  in  view,  the  greatest  happineas  of  the 
greatest  number, — ^the  constitated  Mitborido 
have  been  so  generally,  though  bappily  aot 
univetaally,  shrinkis^  from  this  teat?  TU 
answer  sludl  be  given  in  the  worda  of  t«o«f 
them.     See  Teetimomale,  VIL  I  hO. 

What  the  sacrifice  is  that  ia  Involved  in  the 
endurance  of  thu  test  cannot  have 
unobaerved.  How  much  easier  any  so^  i 
crifiee  is  to  propose  than  to  bear  s  part  ia. 
must  have  been  alike  manifisaL  But — tU 
greater  the  difficulty,  the  greater  the  ^ory: 
the  greater  the  difficulty,  the  saoatter  ^ 
number  of  those,  whose  magnaniniity  eaahki 
them  to  surmount  it,  and  the  more  exalted 
that  virtue,  to  the  embnee  cC  whiA  m  fev 
will  be  able  to  aspire.  ^ 
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inentioned  oner  had  bm  xeeoomiended  to  the  consideration  of  the  House  of  Representatives^  and 
stating  the  influence  of  the  fraternity  of  Lawyers^  as  the  cause  of  the  reluctance  that  prevailed  in 
the  several  States,  as  to  the  acceptance  of  anv  such  offer:  stating  moreover  the  adoption,  which,  at 
that  thne,  had  been  given  to  divers  of  Mi.  Bentham's  ideaa  in  several  of  the  States.  ^ 

Vin.  Oeescx. 

1.  Prince  Alexander  Mavrocordato,  Secretary  to  the  Provisional  Government  of  Greece^  to . 
Jeremy  Bentham :  introducing  No.  2.  « 
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to  tfi^  several  political  BUt^  m  qitfi^Qiii,  ,.    ,      .      .  .        , 

}L  AiroLO-AtKaiCAirUsnMso'SriKYML 

1.  Alb^  CWUtiiu  Minister  PieidppteQt^ry  to  the  (>ut  of  l40odol^  to  Si^ 
of -Penttgyivflitia;  fexpreesihg  hts  opinion  in  favour  of  Air,  Beoliugn^  relative  aptitude^    liondon, 
18th  June, 1814. 

%  Governor  Snyder^i  M^oatfe  to  Ae  ^^'^rifof^r  and  HoiMf  of  JRepretentaHves  of  the  State  of  Fensi. 
svliruiia,  iteottsnendlng  Mr.  Bentbaqi*!  oJBTer  t«  their  oonciaenUkiQ.  HaRiflburg,  in  Pconajlsania^ 
Deceail^6th7,181&^^  .  .  ^.,. 

'  I*..    ....        ."'""'":...'■        XI;  RVSBIA* 

1.  Alexander,  ^  Emperor  of  all  the  Rueeiae^  to  Mr.  Btntfaam,  dedaiiiig  die  ovlen  ftvoi  fay 
his  Miyesty,  to  tlie  conititutea  authoritieB  ander  him,  to  consult  Mr.  Benthan^  bj  antiUw  p«- 
poandea  to^himW  on  the  sMebt  of  the  Oode  then  in  preparation  s  sending  at  the  Mine  l&ne  a  jb^ 
sent,  which,  with  all  due  acknowledgment,  was,  without  being  seen,  retttrtted. 

H-.B.  Anno  IM,  aji^^eared'  a  Kussikn  traDslation  of  ihe  Brst  of  Mr.  Bentham*s  worlq,  ediial 
by  mr.  Dnmont  The  tianslBtion  had  been  maae  by  order  of  the  constituted  anthoritieft,  and  is 
dedicated  to  the  Emperor.  Mu^^  about  that  time,  appeared  another  transUtion,  by  an  wnroaiBriw 
siened  liand.  ..'.'       \; 

■  ■      .    XII,  PoLaxo. 

Prince  Adam  Ciartoriski  of  Poland,  to  A|r.  Bendiam,  requesting,  for  that  ooundj,  hk  aasiB. 
anoeini«Urtion  to  die  Cade  expected  at  the  hands  of  the  Emperor  Alexander.  Vienna,  Mh  Apnl 
18If 

IT,  A  Papen'  5  and  0^  under  the  title  "  Portugal,**  and  the  papen  under  the  title  ^  Gsecse,** 
were  printed  in  an  Appendix  In  1827- 


L  ENGLAND. 

Qptnton  of  the  English  House  of  Commons 
in  relation  to  Mr.  Bentham :  extractedfiom 
the  Vebdte*  of^  Jkrte  1818, 

*  *  The  occasion  on  whSeh*  this  opiniMi  vab 
declared,  is  that  of  a  motion  made  by  Sir. 
Francis  Burdett,  Member  for  Westminster, 
for'thei>^i^6  dTiiitrodneing  a  series  ofre- 
eoiiitions;' #]mie.dv9ndjbio^ J^^vf  hetla 
fraoied,  by  Mr.  Bentnam,  at  Sir  Francis's 
desire,  to  serve  as  a  basis  ibraTrMtuittd  re^- 
pn9«e»tatiim''0fithe|M0|ile».«BthegeDiuid  ef 
universality f  secre^,  equa^,' tnd  &ihMiUty 

ofsj/f5«5r«;     *     .  '  "^''   '•  '•  ':'■'  '■  -'  •• 

Tbe  >ublikstibn,  fmm  ivBlch '  ^be '  matter 
is  extracted,  is  intituled,  *<  Hansard's  Parlia* 
ment^y  Debates."  ..Mr.  Hanfiard  is  «on  to 
thepriiiter  to  the  House  of  Coamiona.  •  - 
Tlie  ground,  en  which  it  Isstated,  ki  thia 
general  wajr,  as  the  opinion  of  the  House  of 
Commons,  isthis :  —  In  the  |9ouse,  as  in  the 
natio<i,  «Befe'W^,^^eti  as  flow,  tliree  t>a!r- 
tics^  iii^  lyjfs^  t)M^  IjTA^'f  «»4  theyFMwB^-' 
these  last  so  called  as  being' the  partisans  of 
•  rs^Upil^cf^m,^jGmviom'MfiKiBe»  fOf 
the  TorieSy  the  leanings  are  on  the  side  of 
mtMMi^p  oftft^  >1V9U^»,  Wtf tiiCflid^rof  ai^sw 
tocracy;  of  the  fiadicalSf^imihe  side  o(  demo- 
cracy. pniilfl«bcdfei6h,;Slrl^y3Bufdett 
sip<flfafifi,t%eM^,(^M^,&  ^f.  Cai>- 

ningi  on  ihe  Tories*  side :  Mr.  Brougbam  took 
the  lead  on  the  Whig  side.  On  the  Raduai 
side,  there  was  but  one  speech  — that  of  Sir 


Francis  Burdett:  on  the  Tory  aide,  tnxt  that 
one  speech — that  of  Mr.  Canmngc  on  the 
Whig  side,  there  were  four  apeecbee  —  Mx. 
Brougham's,  Mr.  Lamb  s,  Mr.  PameU's,  and 
Mr.  William  Smith's.  Innospeecb^oCliertka 
Sir  Fnmds  Burdett^  and  Mr.  Broqgiianirs.  i» 
tey  mention  made  of  Bfr.  Benthiun;  what- 
ever was  said  in  approbation  of  hioi  by  those 
two  gentlemen,,, stands  thereibre  uncontzo- 
verted.  Generosity  and  dls<^etion  are  oqbi- 
petitora  fas  tbei  honour  of  tbis  nleooe.  S» 
Samuel  Romilly,  known  as  the  old  and  ioti- 
mtfte  fidend  and  dlskjple  of  lir.  Benthaa, 
was  tlhen  on^  hia  Mst  in  the  Braaet  by  ba 
silence^  t)he 'plirtieiilar  appeal,  naaetohda 
by  Mr.  3roughi4o>  stiitidB  eqofii^aied.  He  yne^ 
heart  and  head/ a  Hadictdi  b^^/oouldjiot. 
ponsistently'  with  any  chance  o£  dknng  wka 
Mttlegood  be  ivas.- permitted  to  40  in  bsi- 
ters  of  detail,  dedare  himsdf  flawneh.  Mr. 
Broiigfaam,  on  thia  oeeasido,  i»  aMit  taUae 
off  t|ie.  shoulders  of  the  Tories,  the  burthea 
'  of  the  defence  of  the  existing  ayatem  aninst 
the  Mli^^m'm^f^^ 
,  HI  ,^  e»^Q9' ^s^m  if  fgfU  tmi  am^ 
iion,  the  Whigs  and  the  Toiiea  haw  eas 
eommoR  inierettvihff  enly  diffihymae  k^ 
aa  to  th^  dass  of  Aoiidt,  «y  whicft'thi  pmtt 
^hdlberenqM-^    '        t,    .    '      . 

At  the  end  .of  the  ropori  ^<|f  ,Sir  Tmoi 
.  Burdejii's  speoch,  *\The  abovi^  "  «i^  IW  n- 
,  porter  in. Hanaard*s.debeteiw  *'  w  ^  iBpci^Ni 
account  of  a  speech*  .'Whichwaa^Mflteaed  labv 
'bedh  ddes  of.  «he  .Heoae  ivitk  tiir  4 
liltt««tioiil''^^JStf.  if<ftiyihU  AUtlmL 
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Extracitfrom  Sir  FiraneU  Surdett*$  Speech. 

**  Since  that  period,  the  queftticm  of  reform 
had  beeii  greatly  agitated:  tiie  ablest  men  of 
the  age  had  fiilly  discussed  it,  and  sifted  it  to 
the  b<3ttom.  Above  all,  Mr.  Bentham  had, 
with  unrivalled  ability,  proved  how  easy  and 
safe  it  was  to  carry  the  principles  of  reform 
into  piactiGal  effect. " 

<*  Annual  Parliaments  and  the  most  exten- 
sive mode  of  soffiage  had  been  advocated  by 
the  late  Duke  of  Ridimond,  in  his  famous 
letter  to  Ck>lonel  Sharman,  with  a  strength 
of  argument  quite  unanswerable.  The  same 
principles  had  been  investigated  and  main- 
tained with  additional  force  and  acuteness 
and  philosophical  accuracy,  accompanied  with 
complete  demonstration  of  the  safety  with 
which  they  might  be  reduced  to  practice,  by 
Bentham.  If  any  anti-reformer  could  answer 
Mr.  Bentham*s  arguments,  he  would  do  more 
efficacious  service  to  reformers  and  anti-refor- 
mers, than  could  ever  be  efiected  by  detdmg 
out  fidse  imputations  and  unsubstantiated 
slander,  these  being,  with  a  due  portion  of 
misrepresentation  and  exaggeration,  the  only 
intellectual  weapons  hitherto  employed  by  the 
enemies,  sgainst  the  firiends,  of  reform." 

**  If  it  could  be  shown  that  the  most  com- 
prehensive suffi-age  would  produce  no  incon- 
venience in  practice,  it  ought  not  in  justice 
to  be  withheld.  Mr.  Bentham  had,  by  incon- 
trovertible arguments,  demonstrated  that  no 
danger  whatever  would  arise  from  the  most 
extensive  suffrage  that  could  be  established." 

Extract  from  Mr,  Brougham's  Speech, 

**  From  this  charge  of  inconsistency  there 
was  one  great  authority  who  was  exempt — 
he  meant  Mr.  Bentham.  He  had  the  greatest 
respect  for  that  gentleman.  There  existed  not 
a  more  honest  or  ingenuous  mind  than  he 
possessed.  He  knew  no  man  who  had  passed 
a  more  honourable  and  usefol  life.  Removed 
from  the  turmoil  of  active  life,  voluntarily 
abandoning  both  emoluments  and  the  power 
which  it  held  out  to  dazzle  ambitious  and 
worldly  minds,  he  had  passed  his  days  in  the 
investigation  of  the  most  important  truths, 
and  had  reached  a  truly  venerable,  although, 
he  hoped,  not  an  extreme  old  age.  To  him 
he  meant  not  to  impute  either  inadequate 
information,  or  insufficient  industry,  or  defec- 
tive sagadty.  But  he  hoped  he  should  not  be 
deemed  disrespectfol  towards  Mr.  Bentham, 
if  he  said  that  his  plan  of  parliamentary  reform 
showed  that  he  had  dealt  more  with  books 
than  with  men.  He  agreed  with  his  honourable 
friend,  the  Member  for  Arundel  (Sir  S.  Ro- 
milly,)*  who  looked  up  to  Mr.  Bentham  wi^i 
the  almost  filial  reverence  of  a  pupil  for  his 
tutor,  in  wishing  that  he  had  never  written 
that  work.    But  Mr.  Bentham  was  a  real  ad- 


*  This  was  said  hi  presence  of  Sir  a  Romllly, 
and  by  hisdeportmcntand  silcncestood  confinned. 


vocate  for  universal  suffrage.  He  was  a  far 
more  sturdy,  and  infinitely  more  consistent* 
reformer  than  the  honourable  baronet,  as  he 
gave  votes  not  only  to  all  men,  but  to  all 
women  also.  He  drew  no  line  at  all;  he 
weighed  not  with  practical  nicety  the  daims 
of  different  classes;  he  recollected  that  his 
prindple  was  vniversal;  he  tossed  away  the 
rule  and  the  scale  alto^ther,  and  without 
restriction  let  in  all :  young  or  old,  men  or 
women,  sane  or  insane,  all  must  vote— -sH 
must  have  a  voice  in  electing  their  represent 
tatives.  He  did  not  even  sanction  the  excep- 
tions  which  the  honourable  baronet  seemed 
inclined  to  admit  with  respect  to  persons  of 
an  unsound  mind. 

*<The  veteran  reformer  (Major  Csrtwright) 
had  li^y  favoured  the  world  with  a  plan  of 
suffrage,  illustrated  by  plates,  where  baUoting- 
boxes,  ball-trays,  &c.  &c.  in  most  accurate 
array,  met  the  eager  gaze  of  the  much-edified 
inquirer.  Now  Mr.  Bentham  was  the  patron 
of  the  ballot,  and  his  doctrine  was,  that  all 
who  can  ballot,  may  enjoy  the  elective  fran« 
chise.  The  moment  a  person  of  either  sex 
was  able  to  pot  a  pellet  into  a  box,  no  mat- 
ter whether  he  were  insane,  and  had  one  of 
the  keepers  of  a  mad-house  to  guide  him,  still 
Mr.  Bentham  said,  that  though  he  did  not 
support  the  utility  of  allowing  idiots  or  mad 
persons  to  vote  for  their  own  sakes,  yet  rather 
than  make  any  distinction,  he  would  allow 
them,  as  they  could  not  do  any  haim,  and  the 
unbending  consistency  might  do  some  good. 
Mr.  Bentham  had  such  an  in  vindble  objection 
to  lines  of  every  description,  that  he  could  not 
admit  of  one  being  drawn,  even  at  the  gates 
of  Bedlam.  It  was  not  necessary  for  him  to 
controvert  doctrines  of  this  nature,  but  they 
were  certainly  consistent  with  each  other;  and 
he  did  not  tmnk  himself  uncharitable  in  say- 
ing, that  some  of  the  prindples  promulgated 
in  that  House  were  nearly  as  chimerical  and 
visionary  without  being  at  all  consistent." 

In  page  1151,  stands  the  following  note  to 
the  word  Brougham^  at  the  commencement  of 
Mr.  Brougham's  speech : — 

*'As  the  speech  of  Mr.  Brougham  on  this 
occasion  was  deemed  of  peculiar  importance 
in  a  party  view,  and  with  respect  to  the  line 
taken  by  the  Whigs  on  the  question  of  par- 
liamentary reform,  it  was  hoped  he  might 
have  been  able  to  print  a  corrected  account  of 
it.  But  we  understand  that  it  was  made 
unexpectedly,  without  any  previous  intention 
,of  speaking  having  been  entertained  by  him : 
so  that  he  could  not  comply  with  the  wish 
generally  expressed. 

Extract  from  Sir  Firaneis  BwrdetVs  Reply. 

«  The  learned  gentleman  (Mr.  Brougham,  j 
whilst  he  profess^  himself  friendly  to  reform, 
had  at  the  same  time  attempted  to  render  ridi- 
culous the  ablest  advocate  which  reform  had 
ever  found — the  illustrious  and  unrivalled 
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Beiitbam.  It  was  in  vain,  however,  for  tlie 
learned  gentleman  to  attempt,  by  stale  jokes 
and  misapplied  sarcasm,  to  undervalue  the 
efforts,  of  a  mind  the  most  comprehensive, 
informed,  accurate,  acute,  and  philosophical, 
tiMt  had  perhaps  in  anytime  or  in  any  coun- 
try been  applied  to  the  subject  of  legislation, 
and  which,  fortunately  for  mankind,  had  been 
brought  to  bear  upon  reform,  the  most  impor- 
tant of  all  political  subjects.  The  abilities 
of  Bentham,  the  learned  gentleman  could  not 
dispute — his  disinterestedness  he  oould  not 
deny — his  benevolence  he  could  not  but 
admire — and  his  unremitted  labours  he  would 
do  well  to  respect,  and  not  to  attempt  to 
dispafhge.  The  conviction  of  such  a  mind 
after  mature  investigation,  overcoming  pre- 
conceived prejudice,  could  not  be  represent«d 
as  the  result  of  wild  and  visionary  speculation ; 
and  the  zealous  and  honest  adherents  of  the 
cause  of  reform  might  be  well  contented  to 
rest  the  question  on  the  foundations,  broad 
and  deep,  upon  which  Bentham  had  placed  it. 
The  learned  gentleman,  therefore,  unless  he 
found  himself  competent  at  least  to  attempt 
to  answer  the  reasons  of  Bentham,  ought,  for 
his  own  sake,  to  be  more  cautious  how  he  en- 
deavoured to  misrepresent  those  reasons,  or  to 
effect  by  mis-statement,  what  he  was  unable 
to  accomplish  by  argument.*' 

The  motion  was  got  rid  of,  by  a  motion  for 
the  order  of  the  day.  On  the  division,  there 
were : — For  the  order  of  the  day,  ayes  106 ; 
noes  0,  except  Sir  Francis  Burdett  and  Lord 
Cochrane,  members  for  Westminster,  the  two 
tellers.  The  Whigs  joining  with  the  Tories. 
The  resolutions  moved  were  by  this  means 
prevented  from  being  entered  upon  the  jour- 
nals of  the  house.  At  the  instance  of  Sir 
Francis  Burdett,  these  resolutions  had  been 
dra^vn  by  Mr.  Bentham.  They  were  employed 
as  drawn,  with  the  exception  of  two  resolu- 
tions which  had  been  inserted  for  the  purpose 
of  completing  the  view  given  of  the  constitu- 
tion in  all  its  parts,  but  without  expectation 
of  their  being  employed :  the  one  bearing  so 
hard  on  the  monarchical,  the  other  on  the 
aristocraticid  branch.  Iii  addition  to  the 
above  important  changes,  a  few  of  minor  im- 
portance might  perhaps  be  found.  They  were 
made,  all  of  them,  without  concert  with  Mr. 
Bentham,  he  having  given  up  the  matter  with- 
out reserve  to  his  fiiiend,  on  whom  alone  all 
responsibility  rested. 

Observations  fnrm  without  doors  on  the  above 
Speech  of  Mr.  Brouyham, 

As  to  flURors  under  the  age  of  21,  that  which 
is  insinuated  in  this  speech,  viz.  that  Mr.  Ben- 
th«un*s  phin  gave  admission  to  their  votes,  is 
not  true.     It  provided  for  their  exclusion. 

As  to  persons  insane,  it  forbore  excluding 
them,  because  it  would  be  almost  an  even 
chance  whether  their  votes  would  be  on  the 
right  side,  or  the  wrong  side ;  because  the 


greater  part  would  be  kept  Ifoin  Oe  pboeaf 
voting  by  the  judicial  procedure  that  anthe. 
rized  their  confinement;  because  if  ftD  tkat 
voted  were  on  the  wrong  side,  thcsr  ■osibcr 
would  not  suffice  to  produce  any  practical  iB 
effect;  'and  because  the  admiaaion  ^ven  ta 
them  excluded  those  disputes  and  fitigatioai 
to  which,  in  this  or  that  individual  case,  the 
question  sanUy  or  inaaniiif  might  give  birth. 

On  the  admission  of  females  Mr.  Benthaa's 
plan  forbore  to  lay  ranch  stress :  becaose  it 
found  no  grounds  for  any  very  deteminste 
assurance,  that  in  that  ease  the  result  woM 
be  materially  different ;  and  beoanae  no  ans^ 
could  be  expected  to  be  at  present  prepared 
for  it.  But  it  decUred  that  it  oonld  find  as 
reasons  for  exclusion,  and  that  tlioae  who  is 
support  of  it  gave  a  sneer  or  a  laugli  for  a  res- 
son,  because  they  could  not  find  s  better,  kad 
no  objection  to  the  vesting  of  abaolate  power 
in  that  sex  and  in  a  single  hand:  so  that  ^ 
was  not  without  palpable  iiiconaiafcency  aad 
self  condemnation,  that  the  ezdnaioD  they  pot 
upon  this  class  could  be  brooglit  forward. 

Criminals  are  another  class,  to  which,  ia 
Mr.  Bentham*8  plan,  the  door  is  left  oncloBed, 
aiid  upon  the  same  or  similar  reasons.  Ib  this 
case,  considered  as  a  ground  of  ezdasioo,  at- 
minality  means  mischievousnessy  or  it  b  no- 
thing to  the  purpose.  But  if  miseliievoiisDfM 
—  that  is  to  say,  sudi  a  presomptloii  of  fature 
88  is  afforded  by  past  mischievoiisiiesa,  were 
a  sufficient  ground  for  exdosioB, — a  marh 
stronger  ground  for  it  would  be  alEorded  by  a 
seat  in  either  house,  than  by  a  sitaatkm  in  a 
penal  prison  or  a  hulk :  the  mischirf  prodaerdL 
to  whidi  in  both  houses  a  vast  majotity  of  the 
members  are  constantly  eontributing,  ia  pro> 
duoed  upon  the  largest  scale :  the  imschief  pro- 
duced by  the  inhabitants  of  the  penal  prison  and 
the  hulks  is  produced  upon  the  smalleit  scale. 

The  supposed  errors  in  Mr.  Bentham's  pla 
of  parliamentary  reform  are,  by  Bir.Broqghaa^ 
imputed  to  his  having  *'  dealt  more  with  boob 
than  with  men.*'  But,  in  this  verir  instaarr, 
it  was  by  his  knowledge  of  men  that  he  wm 
guided,  and  in  the  teeth  of  those  notioos  that 
are  so  uniformly  inculcated  in  books:  and 
more  particularly  in  all  law  books.  In  their, 
a  fundamental  and  continually  em|rfojed  pna- 
dple  is — that  the  quantity  of  virtue  ia  in  tbe 
ratio  of  the  quantity  of  power  direciig .-  ta  ha 
conceptions,  inversehf.  Witness  tlietweltT 
Cnsars :  witness  all  eastern  roonarcha,  not  to 
speak  of  others :  witness  the  allied  despot$^ 

Mr.  Bentham  (says  Mr.  Brougham)  **  dirw 
no  line  at  all.**  This  is  not  correct.  He  drew 
a  line  between  the  greatest  multitude  of  t^ 
apt  and  the  vnapt  for  the  exercise  of  thi» 
power :  the  same  line  that,  without  his  knc v- 
ledge,  was  at  that  same  time  drawii^  by  t2^c 
fraroers  of  the  Spanish  constitution ;  viz.  that 
between  those  who  are  able,  and  those  wht> 
are  unable  to  read,  that  is,  to  receive  ti« 
evidence  —  which  the  judgrocat,  the  clrcion 
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give  by  Qmt  votes,  hiBtoHte-grounde.  By 
this  line,  the  benefiu  sooglit  fi>r  in  edmianon, 
and  the  benefits  songht  for  in  exclusioii,  are 
conjoined.  It  excludes  all  those  who  have  not 
made  this  only  proof,  that  can  be  made,  of 
appropriate  aptitude:  and  yet  it  excludes  no 
man :  for,  this  proo(  it  puts  it  in  the  power 
of  every  man  to  give. 

Nothing  has  been  more  annoying  to  the 
corruptionists,  Tory  and  Whig  together,  than 
this  test,  which  the  Spanish  and  the  En^ish 
radical  reformists  were,  each  without  know- 
ledge of  the  other,  thus  occupied  in  framing 
at  the  same  time.  Coming  to  the  reading 
quaiificoHim,  •*  This  we  protest  against,**  says 
the  Edinburgh  Review,  in  its  critique  on  Ifr. 
Bentham's  parliamentary  reform  plan — **we 
protest  against  it."  So  hr  the  pen  went.  At 
that  point  it  stuck :  stuck  like  a  tongue  stopt 
by  a  locked-jaw.  Reason  not  being  to  be 
found,  the  whole  authority  of  the  work  was 
thus  brought  out  in  form  to  supply  her  place. 
The  interest — it  need  scarcely  be  observed — 
the  same  interest  whTch  produced  the  speech 
in  the  House  of  Commons,  produced,  mudi 
about  the  same  time,  the  article  in  the  Edin- 
burgh Review.  Where  the  shadow  of  an 
answer  presented  itself,  the  shadow  was  em- 
ployed :  where  not  so  much  as  a  shadow  could 
be  found,  the  argument  was  left  unnoticed. 
A  sufficient  refutation  of  speech  and  article 
together,  might,  it  is  believed,  be  afforded 
by  a  bare  list  of  the  arguments  which  in  both 
are  passed  unnoticed. 

As  to  Mr.  Bentham,  —  on  the  field  of  le- 
gislation, no  man  ever  copied  so  little  from 
books :  no  man  ever  drew  so  much  fitmi  ob- 
servations made  on  man.  He  has  not  had 
much  acquaintance  with  drawing-rooms:  none 
with  levees.  But  he  has  had  some  acquaint- 
ance with  cottages,  and  much  with  offices. 
He  has  been  in  Uie  secrets  of  ministers :  and, 
from  1783  to  the  present,  there  has  not  been 
a  ministry  with  which  he  has  not  been  in  re- 
lation, nor  from  which  he  has  not  received 
marks  of  confidence. 

But  Mr.  Brougham  and  Mr.  Bentham  were, 
and  are,  and  always  have  been,  friends :  and 
assuredly,  not  the  less  so  for  that  speech : 
and,  consistently  with  that  opposition  whidi 
situations  necessitate,  nothing  (it  is  seen) 
could  be  more  friendly,  than  the  opposition 
given  by  the  fiioid  in  the  senate  to  the  fiiend 
an  the  doset. — Ed,  of  original  EdUum. 

II.  GENEVA. 

Desire  of  the  Legislation  Committee  to  receive 
Jrom  Mr,  Bentham  the  Draught  of  a  Penal 
Code^  as  expressed  by  Mr,  Stephen  Dumont 
to  Mr.  BeiUham London,  l9thJune  1618. 

[Translation.] 
My  deae  Bkntham, — I  cannot  suflidently 
express  to  you,  how  sensible  I  am  to  the  in- 


terest yoo  take  in  our  Geiievan  Penal  Code, 
and  4iow  grateful  for  the  generous  offer  yoo 
make  to  us :  it  goes  beyond  everything  ti»t 
I  could  have  asked  of  you.  Well  may  yon  re- 
gard this  undertaking  of  ours  with  a  fatherly 
affection,  considering  with  what  truth  it  is^ 
that,  from  the  first  mention  of  this  aflbir,  I 
declared  to  our  commission,  that  the  whole  of 
the  matter  I  should  have  to  submit  to  them, 
not  plan  only  but  details  likewise,  had  been 
extracted  from  your  manuscripts. 

The  conversation  I  have  been  having  with 
Mr.  K.,  and  which  he  will  have  reported  to 
you,  haid  for  its  prindpal  object,  the  showing 
to  him,  that  what  you  looked  for  had,  vir- 
tually and  impliedly,  been  already  done.  I 
had  declared  to  our  penal  laio  commission,  that 
I  found  myself  at  a  stand,  because  in  your 
manuscripts  there  were  gaps,  whidi  on  my 
own  part  I  could  not  flatter  myself  with  the 
being  able  to  fiU  up :  many  artides  omitted 
or  left  unfinished,  under  the  head  of  offenceg 
against  condition  in  life:  nothing,  absolutely 
nothing,  under  the  head  of  offisnces  against 
justice,  I  said,  moreover,  that  there  were 
many  questions,  on  which  I  had  asked  your 
opimon  by  letter,  and  that  for  answer  you 
l»d  given  me  an  invitation  to  visit  you  in 
the  country,  in  consideration  of  the  difficulty 
of  carrying  on  discussions,  on  matters  of  this 
nature,  in  the  way  of  epistolary  correspon- 
dence. I  had  requested  leave  of  absence  for 
five  months,  that  I  might  come  to  England ; 
and  this  suspension,  tibough  contrary  to  the 
general  instructions  we  of  tiie  commission  had 
received  from  our  government,  considering 
the  reconunendation  to  us  to  use  all  the  dili- 
gence that  the  nature  of  the  subject  admitted 
of, — was  granted  without  difficulty. 

In  regard  to  all  sudi  artides  as  we  have 
drawn  up  as  yet,  nothing  has  been  defini- 
tively establbhed :  the  whole  wiU  be  to  be  re- 
cast, before  we  have  done;  so  that,  as  to  the 
tiiUs,  as  well  aenertd  as  paTticaUxr,  that  have 
passed  through  the  hands  of  the  commission, 
you  are  not  to  consider  them  as  anything  but 
faint  sketches,  which  will  be  to  be  gone  over 
again. 

It  is  I  that  am  reporter  io  the  commission ; 
that  is  to  say,  to  me  afmertains  the  initiathta 
function,  and  the  conduct  of  the  business. 
Considering  that  it  is  under  your  auspices  that 
it  commenced — considering  the  declaratioiis 
made  by  me,  that  it  was  on  no  other  ground 
than  that  of  your  manuscripts  that  I  could 
work, — ^you  have  all  the  morid  security  which 
the  nature  of  the  case  admits  of,  that  every-  , 
thing  that  you  do  for  us,  even  the  whole 
matter  of  the  code,  without  regard,  to  any-  . 
thing  we  have  done  already,  will  be  received 
with  gratitude,  and  examined  with  care :  and, 
if  there  be  this  or  that  point,  on  which  the 
commission  foils  to  adopt  your  ideas,  —  the 
failure  will  certainly  not  have  for  its  cause 


Digitized  by 


Google 


570 


CODIFICATION  PBOPQ SAL— PART  IL  TESTIMONIALS. 


either  negligence,  indolence,  ov  any  unfi^ 
vourable  prepossession :  for,  the  contrary  dis- 
position is  already  efflsctually  manifested,  by 
the  admission  g^ren  to  your  plan,  and  to  the 
iitUs  general  and  particular.  In  relation  to  this 
matter,  I  regard  myself  as  warranted  in  giving 
you  the  strongest  assurance :  and  I  am  per- 
suaded, that  there  is  not  one  of  my  colleagues 
that  would  not  join  ypth.  me,  in  solidtSng  at 
your  hands  the  munificent  work  of  which 
yott  give  me  the  promise,  and  which  you  alone 
are  capable  Off  executing. 

t  have  commissioned  Mr.  K.  to  desire  of 
you  that,  as  the  work  proceeds,  a  copy  may 
be  taken  at  my  expense,  that  the  original  may 
remain  in  your  hands,  and  because  it  would 
not  be  possible  for  me  to  occupy  myself  with 
the  translation  here*  considering  my  other 
occupations. 

IIL  SPAIN. 

1.  Crass  ef  Malta,  PatrioHe  Soeieiy  of  the 
Friends  of  the  Constitution.  Letter ^  intro' 
fUcing  an  tnstntment^  eonstitating  Mr.  Ben- 
thaman  Honorary  Member — Madrid,  ISth 
Sept.  IS20 — (JV.B.  Though  this  Society 
was  not  of  the  number  of  die  constituted 
authorities,  its  freedom,  added  to  its  nn- 
merousness,  rendered  its  testimony  but  the 
more  valuable.) 

Tms  patriotic  society  of  Friends  of  the  Con- 
stitution, established  in  the  Maka  Coffeehouse 
of  this  Corte,  have,  in  a  public  meeting,  heard 
read,  from  the  tribune,  the  work,  addressed 
by  jrou  to  all  liberal  Spaniards:  and,  aa  a 
testmionial  of  the  gratitude  with  which  the 
people  of  this  capitsl  in  general,  and  this  so- 
ciety in  particular,  have  received  and  appro- 
priated thia  one  of  the  literary  fruits  of  your 
illustrious  mind,  have  the  honour  of  trans- 
mitting to  you  the  title  of  honorary  associate, 
saluting  yon  with  sentiments  of  the  most  in- 
timate fraternity. 

The  Citizen  President  Patkicio  Mooeb. 

Akdrbi  Rogo,  del  Camizal,  Secretary. 

BIanusl  Ba&cblo,  Secretary.^ 
Citizen  Jeremias  Bentham, 

%  Don  Augustin  ArgueUes,  Minister  of  the 
Interior,  requesting  the  opinion  of  Mr.  Ben- 
tham on  the  subject  of  Jury  DriaC-Jkhdrid. 
No. date.  Received  through  the  Spanish 
Mission,  22d  ,!ranuary  1821. 

3>BAK  AlfD  HOST  nTBBlf SD  SlRy  ^^  I  have 

received,  tfarcugh  varioiis  diannels,  yoor  dif- 
ferent works  <m  awtters  of  law  «nd  polities. 
Sincerely  grateful  for  such  a  distinetion  as 
this,  I  feel  more  and  more  regrot,  that  my  ill 
fortune  deprived  me  of  the  pteasure  of  know- 
ing you  personally  when  I  was  in  your  country 


'  Meaning,  in  Ee^UukU 
+  The  Instrument  is  from  an  engmving,  with 
blanks  for  names  and  dateSi 


in  180a-7,  and  my  friend  and 
Mendoza  de  Bios,  who  was  your  friend  alst, 
was  very  desirous  that  I  should  visit  yoa, 
and  even  spoke  to  me  about  it :  bat  m,  severe 
indisposition,  that  tormented  me  daring  the 
two  years  of  my  abode  in  London,  deprived 
me  of  that  pleasure.  Though  I  had  proposed 
to  myself  to  write  to  you  on  various  mattcn 
connected  with  the  events  of  Spain,  I  w» 
obliged  to  abandon  the  intention  fiir  want  d 
time.  That  which  I  infinitely  deaire,  sod 
should  deem  a  singular  fitvour,  would  be  that 
you  should  communicate  to  me  your  ideas  on 
the  institution  of  the  jury.  Out  of  Engiaad. 
the  genuine  character  of  this  tribanal  is  not  i 
wen  understood.  A  dear  and  circmnstaa-  . 
tial  exposition,  of  the  mode  of  proeeediD|  ia 
eriminal  cases  by  jury,  would  be  very  usebil:  I 
and,  at  the  same  time,  I  should  desire,  if  pas-  | 
aible,  that  you  should  tell  me  yoar  opimoB  I 
on  the  following  queries :  —  i 

'*  In  a  country  where  a  jury  baa  not  beea 
established,  and  in  which  there  are  part>- 
divisions,  can  it  be  introduced  without  that 
party-spirit*s  mingling  with  their  Ter£ct  ?* 

'*  ^Vhat  precautions  ought  to  be  taken,  to 
secure  the  impartiality  of  the  jury  under  smA 
oircumstances  ?" 

I  trust  that  your  goodness,  and  your  ardeot 
love  of  liberty,  will  pardon  this  my  presump- 
tion, availing  myself  of  this  opportunity  to 
offbr  you  my  respect  and  friendly  consideia- 
tion,  entreating  you  to  dispose,  in  any  war 
most  agreeable  to  you,  of  the  esteem  and  at- 
tachment of  your  most  obedient  servant, 
Augustin  Abouelexs. 

jP.  S. — I  write  to  you  in  my  own  lan- 
guage, as  many  years  have  elapaed  since  1 
wrote  in  English. 

Mr.  Bentham. 

3.  Don  JosS  Conga  ArgmdUt^  Musuter  cf 
Fmance,  expressing  As  denrt  of  ike  Gc- 
biemo  (composed  of  himself  and  the  other 
six  Ministers)  to  receive  from  Mr.  Amtkam^ 
tfi  pursuance  of  an  ojffkr  ofhis^  the  dtamght 
of  an  aU-^omprehensive  and  ratiimaHrri 
Code,  as  described  in  Part  I.  — Madrid^ 
aOM  F^mutry  1821. 

J^.  Jeremy  Bentham  ^-Sn^  Don  Diego 
Colon  has  transmitted  to  me  tlie  letter  yon 
wrote  to  him,  offering  to  form  a  complete: 
code  of  laws  for  Spain.  It  belonging  to  tic 
minister  of  grace  and  justiee  to  take  oogni- 
zfmce  of  the  object  to' which  it  riefera^  Ilnve 
dblivered  it  to  him,  in  ordec  th^t  he  nay  ar- 
range with  his  Majesty  such  reaoltttion  as  he 
may  deem  fit. 

This  is  all  that  it  has  been  oottpeleoft  ts 
me  to  do  in  tSiis  business :  but  I  caniMd  bat 
dedare  toybu,  ^th  the  greatest  aatfafrcfioa 
on  my  own  parti  that  the  wishea  whidi  ani- 
mate jou  to  serve  my  country  M  uaefrilf; 
are  highly  gratefid  to  the  Gofaiefvo  .^aad 
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iliat»  for  my  own  pari,  1  have  foe  t\m  long  time 
entertained  the  highest  respect  for  that  mass 
of  intellectual  light,  of  which  you  have  given 
such  resplendent  proofe,  and  which  has  ob- 
tained for  you  the  estinoation  and  honourable  , 
name  you  bear,  ^ong  all  who  know  how  to 
appreciate  merit  and  distingmBhed  talents. 
On  this  consideration,  I  remain  at  yonr  dis- 
posal, Sir,  your  most  respectfiil  and  obedient 
servant, 

(Signed)    JoBSPB  Canoa  Aboitxllbs. 

4.  El  Conde  de  Torfmo,  Deputy  to  the  late 
Cortes,  requesting  Observations  from  Mr, 
Seutkam,  en  the  subject  of  the  proposed 
PmoI  Code—eth  August  1821. 

Paris,  le  0  Aoftt  1891. 
Monsieur  J,  Bentkam — Monsieur,  Notre 
commun  ami  Mr.  Bowring  veut  bien  se  charger 
de  Tons  fiure  passer  le  volume  d-joint,  qui 
romprend  le  projet  du  code  penal  presente  par 
le  comite  a  la  deliberation  des  Cortes,  qui  doit 
avoir  lieu  I'hiver  produdn.  Vous  y  verrez  des 
choses  bonnes,  d'autres  fort  mauvaises.  N*al- 
lez  pas  pourtant  Tous  effrayer.  Monsieur,  des 
articles  qui  parlent  sur  la  religion :  celi  ne 
passera  pas:  le  tems  des  persecutions  en 
Espagne  n'existe  plus,  et,  malgre  toutes  les 
lois,  n  y  a  dans  le  fidt  une  tolerance  trdsgrande. 
Je  soumets,  Monsieur,  k  voa  lumi^es,  et  &  la 
profondenr  de  votre  esprit  et  de  vos  connais- 
sances,  ce  projet.  Ayez  la  complaisance  de 
me  faire  passer  vos  observations,  d'ici  aux  der- 
niers  jours  de  Septembre,  que  je  dois  retour- 
ner  en  Espagne :  je  vous  en  serai  extr^mement 
redevable :  j*en  profiterai  dans  la  discussion. 
A  qui  pourrais-je  en  effet  raieux  m'adresser, 
qu'au  constant  defenseur  de  I'humanite,  et  an 
profond  ecrivain  de  tant  d'ouvrages  c^l^bres 
sur  la  legislation  ? 

Soyez  sOr,  Monsieur,  du  plaisir,  et  m^me 
du  devoir,  quejeme  ferai,  d*ecouter  vos  oon- 
seils  dans  cette  matidre,  et  de  I'empressment 
que  je  mettrai  toujours  de  vous  offrir  lliom- 
mage  de  mon  admiration,  et  de  ma  profonde 
consideration.        Lb  Cohts  de  Torbno, 

.       :      .  •       <T1AN6LAT10N.)    '   . 

'    '  '  PMtr<s,lNhA«rutl82l; 

Mr.  J.  ^<^M<t^-^Sni,  Our  cc^inimdn  fiiend 
Mr.  Bbw^ng  hai  the  goodness  to  undertake 
to  forward  to  ycfa  the  Accompanying  volume, 
containing  the  project  of  the  penid  code,  pre- 
sented by  the'committee,  for  the  deliberation 
of  the  Cortes,  lit  its  next  winter's  meeting. 
You  wiH  see  in  it  some  good  things,  others 
very  bad.  Do  not,  however,  frighten  your- 
self. Sir,  about  those  articles  which  speak  of 
religion :  they  will  pot  pass ;  in  Spain,  the 
time  of  persecutions  is  no  longer  in  existence : 
and^  spite  .of  all  laws,  a  very  exteiyaive  tole- 
ration h»B  .place  in  &ct.  I  sabmit  this  pro- 
posed  code»  ^  to  the  consideration  of  your 
eiil%bteiied  itfiiMl.  Do  methe  fanmr  to  con* 


yej  to  me  your  observationa  on  it,  between 
ihi9  and  the  last  days  of  September^  at  which 
time  I  shall  be  on  my  return  to  Spain,  I  shall 
be  highly  obliged  bv  ypur  so  doing.  I  shall 
make  my  profit  of  them  in  the  course  of  the 
discussion.  An  address  of  this  sort  < —  to  whom 
eoold  it  be  puide  with  more  propriety,  than 
to  the  constant  defender  of  the  principles  of 
humanityi  to  the  profoundly  thinking  author., 
of  so  many  celebrated  works  on  legislation?, 

Be  assured.  Sir,  of  the  plensure,  and  eveil  . 
of  the  sense  of  duty,  with  which  I  diallaj|- 
tend  to  your  suggestions  on  this  subject,  ^nd. 
of  the  eagemeas  with  which  I  shall  embrace  , 
every  occasion,  of  offering  to  you  the  homage 
of  my  admiration  and  of  my  high  considers^ 
Lb  Comtb  v^  ToiusNo.. 


S.  Extmet  from  the  Report  of  the  Prison 
Committee  of  the  Cortes^  recommending  the 
application  of  Mr,  Bentham*s  Plan  of  Con-- 
struction  and  Manapement,  styled  the  Pan^ 
opticon  Plan,  to  all  Prisons  throughout 
Spain  and  her  Dependencies — 28tA  Sep' 
'     1820. 


(TRAN8LAT10K.) 

The  select  Committee,  named  by  the  Cor- 
tes for  the  purpose  of  its  presenting  a  plan  of  ' 
regulation  and  improvement  for  the  prisons 
of  the  kingdom,  has  carefully  examined  the, 
measures  proposed  by  Messrs. Villanova,  Cal-  . 
deron,  and  Canabal,  relative  to  this  object^ 
M  also  the  expositions  presented  by  D9n 
Joseph  Guyar,  with  the  accompanying  docu- 
ments. 

With  the  same  scrupulous  attention,  the. 
Committee  has  also  exandned  the  work  of 
the  jurisconsult,  Jeremy  Bentham,  translated 
by  Don  Jaeoba  Villanova,  bv  whom  has  been 
idded  an  appendix,  and  various  notes  of  pii- 
mary  importance ;  and  the  Plan  for  Pritons^ 
whojch,  with  tbe  work  aforesaid,  he  presented 
to  the  Cortes^  and  which  they  received  ¥ritb  t 
particular  adaaowledgment.  < 

Desiroue  to  avail  itself,  on  thi^^  occasion.  , 
of  whatsoever  uppropiiate  assistance  «bQuld  ., 
be. found  obtainable,  <*-^  ^e  Committee  c^oi^^^ 
iiunicated  to  the  government  (gobi/fmoj.  t|i^.^i 
%ifprma1»oi|,  which  the  Eponomical  Socieigr  ,i 
Of  ]^4^)dlwd«d#ewed,to  the  hing  through:) 
Ibe  Home  iPepjW^fifft  s  )W  vW?li..9P<^W>-.i 
with  its ;  accustomed  ,^  and,  ^i^^genq^,>ij 
that,  Society  bestows  the  highest  eui^giumrpiiir 
the  work  of  the  aboye^mentioned  B^thamrx. 
and  on  the  observations  and  appendigces  m\^u 
joined  by  the  jurisconsult  Villanova :  express,  / 
ikig  its  entire  approbfttion  of  the  s^lic^tion .. 
of  the  pANopTicpN  principle,  in  relation, t^., 
lihe  establishments  appertaining  to  the  pv9fxt»., 
Of  the  Ipngdom..  ^  i    !    •      ,x. 

The  C<Hnmittee,  after  inspection  made  of 
l2ieBedoeiUBents,coi^dWft'doothendsetl|an 
filgree .  in  ppreat  jnefuii^  .Vvith  Ids  beneficenjil  ' 
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idem  ddf  the  serTice  of  humaiuty,  whidi, 
havbg  been  outn^ed  in  the  bighest  degree 
in  the  biiildingB  hitherto  used  for  the  impri- 
Mnment  of  culprits  and  condemned  criminals, 
calls  for  the  most  prompt  and  efficacious  meft« 
cures  of  alleviation. 

The  Committee  has  obtuned  a  fiill  convic- 
tion of  the  truth  of  those  principles  which, 
with  so  much  wisdom,  have  been  delivered 
and  applied  in  detail  by  those  intelligent 
friends  of  mankind. 

0*  Thereupon  follows  a  discussion,  conti- 
nued through  nine  pages,  and  occupied  princi- 
pally in  the  exhibition  of  the  deplorable  state 
of  prison  and  prison  management  in  Spain. 

Page  10  commences  with  a  proposed  law, 
in  twenty^nx  arHeUg^  the  whole  ranged  under 
three  titles. 

Article  1.  In  all  the  capUcU  of  the/>ro- 
nimeeB  of  the  kingdom,  and  in  those  towns  in 
which  are  the  seats  of  judicatories  having  cog- 
nixanoe  in  the  first  instance,  —  shall  be  con- 
structed  prisons,  upon  the  Panopticon,  plan, 
or  as  nearly  Approaching  to  it  as  possible. 

Article  25.  For  the  construction  of  these 
prisons,  the  government  shall  turn  to  the  best 
account  the  value  of  the  existing  ones,  and 
propose  to  the  Cortes,  in  the  estimates  for 
the  expenditure  of  the  Aorne  department^  the 
sums  which  it  shall  propose  to  allot  to  this 
object,  as  sIbo  the  charitable  funds,'*  which 
it  regards  as  capable  of  being  employed  to  the 
purpose  of  these  establishments. 

Article  26.  All  these  measures  and  provi- 
sions shall  extend  to  the  provinces  of  UltrsF- 
maria. 

6,  Don  Toribio  Nunez,  Deputy  from  Sala- 
manca to  the  present  Cortes,  requesting /or 
Spain  and  its  Corus  the  assistance  of  ifr. 
Bentham  on  all  matters  of  legislation, — 
Extracts, ^Salamanca,  70th  Dec.  1821. 
Occupied  successively  by  the  political  af- 
fiurs  of  this  dty  and  province,  and  by  the  con- 
sideration of  the  penal  code,  submitted  to  our 
extraordinary  Cortes,  and  lately  referred  to 
a  commission  of  this  literary  University,  of 
which  commission  I  am  a  member,  —  I  have 
been  unable  sooner  to  answer  .your  valuable 
letter.   Tou  are,  however,  assured  of  my  gra- 
titude, by  your  correspondent,  who  tfansmit- 
ted  it  to  me  from  Victoria,  and  with  whom  I 
hope  to  have  further  intercourse  at  Madrid. 
In  that  letter,  you  ask  me  to  give  you  some 
account  of  my  past  life,  and  of  the  accident 
which  brought  me   acquainted  with  your 
works.   The  praises,  which  you  bestow  upon 
me,  are  due  rather  to  your  principles  and 
analyses,  than  to  the  new  arrangement  in 
which  I  have  presented  them  in  thC  Cienda 
SociaV*^  In  the  concluding  port  of  your  let- 

*  These  funds  aze  composed  of  bequests  made 
for  charitable  purposes, 
t  A  ircrk  cntiutted  ESPIRITU  VB  BEN^ 


ter,  yon  relate  to  me  somepartiGalaneoAccni- 
ing  the  course  of  your  studies,  and  coneeming 
the  Universities  of  Oxford  and  Gbmbridge, 
and  you  desire  to  know  what  were  my  stto&s 
at  that  of  Salamanca. 

Respect  and  gratitude  compel  me  to  oibfige 
you  in  everything:  and  the  pleasure  I  feel,  at 
finding  myself  in  ftmiliar  oonveraatloti  with  ay 
adored  master,  of  whose  existence  I  doubted, 
makes  my  own  satisfiuHion  inseparable  from 
the  fulfilment  of  my  duty  towards  you.  *  *  *  * 

The  appearance  of  your  works»  pnblidied 
in  the  French  language  at  IHtfis*  coincides 
with  this  epoch ;  but  as  I  had  retired  from 
Seville,  with  the  profits  of  the  buafneas  I  lad 
carried  on  there  since  the  death  of  the  dochcs, 
and  was  living  amidst  relations  and  friends  n 
the  mountains  of  CastHle,  —  I  heard  nothisg 
of  them  until  the  passage  of  the  Frendi  anny 
through  Salamanca  to  Portugal,  in  1807,  wh» 
your  principles  of  dvil  and  penal  legidatioa 
were  brought  among  other  books  fbt  sak. 
To  describe  to  you  their  effect  upon  me  is 
impossible.  Suffice  it  to  say,  that,  in  spite 
of  the  inconsistencies  which  I  found  in  them, 
and  which  I  have  always  attributed  to  your 
editor,  I  saw  so  much  light,  that  I  hailed,  as 
a  fiivonrable  prognostic  for  the  prosperity  of 
my  country,  the  perfidy  of  the  monster,  who 
by  irritatbg  our  national  honour,  set  in  mo> 
tion  our  enthusiasm. 

The  delist  I  had  formerly  tasted  in  & 
pensing  benefits  was  replaced  try  the  antici- 
pation of  that  which  I  should  deriTe  from 
seeing  difiused  through  my  country  tiiose 
principles  which  teach  the  science  of  goTcn- 
in^,  and  of  introducing  useful  refinrma  widmot 
injury  to  actual  rights.  In  your  works  I  saw 
the  causes  of  the  fiulure  and  of  the  evils  of 
the  French  Revolution,  whidi  had  exdtcd 
our  youthful  attention.  I  began  immediately 
to  huorm  myself  of  the  means,  by  wliicfa  my 
country  might  be  freed  from  the  horrors  which 
afiUeted  it.  I  found  all  made  easy  by  tlie  ope- 
ration of  your  principles:  but  unfortmiatelT 
they  were  unknown  in  Spain.  Even  nowm 
acquaintance  with  them  is  by  no  raeaas  ge- 
neral Yet,  notwithstanding  our  iaYetcrste 
prejudices  on  the  one  side,  and  notions  a  k 
Uranfaise  on  the  other,  a  knowledge  of  them 
is  extending  itself;  and,  among  the  depaties 
elected  for  the  next  Cortes,  I  am  canvinccd 
there  are  many  initiated  in  your  precious  myi- 
teries.  I  hope  you  will  not  find  it  inooBTe- 
nient  to  transmit  to  your  disdple,  Nmei,  the 
code  whidi,  I  am  assured  1^  our  amiable 
firiend  Bowring,  you  have  been  prqiaring  cx< 


THAM  SlSTEMA  BB  LA  ClSHClA  SOCIAU 

.— Ideado  por  el  Juriaconsulto  IngUs  Jertmm 
bentham  y  puesto  en  eiecudon  oonfoniie  a  hs 
puncipios^  del  Autor  original  por  el  I>r.  JX7V 
ribio  Nuuez^  JurUconnMo  SspaSoL  RalaiiWHti 
Imprenta  nueva :  Por  D.  Bemazdo  UardiL  UW; 
8vo,  pages  Ua  .    .      r-r^ 


Digitized  by 


Google 


HL  SPAIN.  — IV.  PORTUGAL. 


578 


presdy  for  Spun.  Do  not  doubt  that  the 
lip^tB  you  have  diffused  w9l  be  of  great  ser- 
vice to  us ;  that  the  number  of  your  appre- 
ciatora  will  be  great  among  the  new  deputies; 
and  that  among  them  will  be  found  many 
lawyers  who  revere  you,  and  many  learned 
pbyaicians,  who  are  imbued  with  your  lumi- 
nous system.  •  •  •  • 

May  heaven  grant  that  my  knowledge, 
corrected  by  your's,  my  integrity,  and  my 
prudence,  may  correspond  with  my  good  in- 
tentions s  as,  with  your  aid,  I  hope  they  will : 
and  if,  with  this  disposition,  I  implore  what- 
ever instruction  my  enlightened  master  can 
still  give  me,  I  am  persuaded  he  will  not  re- 
fuse to  assist  with  his  advice  his  '*  beloved" 
disciple  *  *  *  *  •  and  the  nation  to  which  he 
has  the  honour  to  belong,  and  to  which  such 
proofr  of  your  affection  have  been  already 
given,  ••'•. 

I  must  confess  to  you,  that,  if  information 
does  not  rapidly  spread,  I  fear  we  must  wait 
a  long  time  before  we  shall  see  the  fruits  it 
ought  to  produce ;  and  certainly,  until  we  do 
see  them,  we  are  in  danger.  I  seek  not  to 
discourage  yon,  nor  to  diminish  your  cheer- 
fulness: Grod  forbid!  —  Genius  of  good  I  you 
will  not  deny  to  us  the  instructions  which  we 
hope  from  your  philanthropy :  and  we,  on  our 
party  will  sedulously  endeavour  to  propagate 
them.  Tour  instructions  will  conduct  us,  in 
our  search  for  those  demonstrative  proofr,  by 
which  all  minds  shall  be  brought  into  unison. 
You  alone  have  realized  the  project  of  So- 
eratea — you  have  justified  the  assertion  of 
GaUieo —  you  have  made  palpable  the  opinion 
of  ZocAe-— and  have  given  consummation  to 
the  laudable  commencements  of  JBeceoricr. 

Adieu  I  may  you  live  long  for  the  benefit 
of  the  human  race,  and  for  the  enjoyment  of 
that  glory,  which  it  has  been  given  to  no 
other  mortal  to  acquire  1 

IV.  PORTUGAL. 

1.  Mtmtte  of  the  Pariuguete  Cortes,  ordering 
a  traneiation  to  be  made  of  all  Mr.JBenikam*8 
works -^Ziabon,  ISth  April  1821. 

Read  by  Secretary  Freire  a  letter  presented 
by  Senhor  Sepulveda,  to  whom  it  had  been 
addressed  by  Senhor  Garvalho,  member  of  the 
regency  of  the  kingdom,*  along  with  the 
works  of  Jeremy  Bentham,  offered  by  their 
venerable  author  to  the  Portuguese  nation : 
in  which  letter  it  was  said,  that  the  writer 
could  not  give  a  more  authentic  testimony  of 
the  value  he  set  upon  so  generous  and  flatter- 
ing an  offering,  than  by  accompanying  it  with 
a  wish,  that,  in  their  practice,  the  cortes  may 
take  for  their  guidance  the  liberal  doctrines 


*  This  body  was  composed  of  four  members: 
The  Gonde  de  Sampaio,  President,  and  Messrs. 
Carvalhfl^  de  Sao  Luis,  et  Soto  Maior. 


of  the  principal  and  earliest  constitutionalist 
of  Europe. 

Penetrated  with  those  sentiments  of  esteem, 
that  are  so  justly  due  to  the  illustrious  Ben- 
tham — to  that  sage,  by  whose  luminous  ideaa 
the  whole  civilized  w<vld  has  been  enlighten- 
ed, and  to  whom  its  free  nations  should  erect 
a  monument  of  gratitude,  for  the  indefiitigable 
zeal  with  whi^  he  has  made  application  of 
those  ideas  to  the  service  of  the  great  cause 
of  liberty  and  good  government — the  assem- 
bly has  resolved,  not  only,  that  of  thia  his 
offering  honourable  mention  be  made  in  their 
journals,  but  also  that  direction  be  given  to 
the  Regency  to  cause  to  be  translated  and 
printed  all  those  his  works,  and  that,  by  one 
of  the  secretaries  of  this  august  assembly,  a 
letter  be  written  to  him,  conveying  to  him  the 
grateful  acknowledgments  of  the  cortes,  ac- 
companied with  the  intimation,  that  those 
his  gifts  were  addressed  to  the  assembly  by 
one,  and  presented  by  another,  of  the  persons 
who  planned  and  took  the  lead  in  consum- 
mating those  glorious  measures,  which  gave 
commencement  to  our  political  regeneration : 
and  that  to  the  said  Bentham  be  sent  an  au- 
thentic copy  of  the  paragraph  in  our  journals^ 
in  which  expression  is  given  to  this  resolution 
of  the  sovereign  assembly.  Hermano  Jose 
Braamcamp  de  Sobral,  Presidente  —  Joao 
Baptista  Felgueiras,  deputado,  Secretario — 
Agostinho  Jose  Freire,  deputado,  Secretario. 
(A  true  copy)  Joaquim  Gctilherme 
DA  Costa  Possee. 

2.  Order  of  the  Cortes  to  the  Segenqffor  that 
purpose — Lisbon,  ISth  April  1821. 

For  the  Conde  de  Sampaio, 

Most  illustrious  and  excellent  Sib, 
— The  General  and  Extraordinary  Cortes  of 
the  Portuguese  nation,  desirous  of  giving  a 
testimony  of  the  particular  satisfiiction  with 
which  they  have  received  the  valuable  pre- 
sent, made  to  them  of  his  works,  by  the 
illustrious  citizen  of  the  world,  Jeremy  Ben^ 
tham,  and  at  the  same  time  of  contributing 
to  the  utmost  of  their  power  to  the  diffusion 
of  the  luminous  and  transcendently  useful 
mass  of  information  contained  in  those  his  so 
interesting  productions,  •»  have  given  orders 
for  the  transmission  of  them  to  the  Regency 
of  the  kngdom,  for  the  purpose  of  its  causing 
a  translation  of  them  to  be  made,  and  printed 
at  the  national  printing  office,  and  with  su- 
perior dispatch  published.  Tour  Excellency 
will  accordingly  make  communication  of  this 
to  the  Regency,  that  due  execution  may  be 
given  to  it. 

God  preserve  your  Excellency ! 
Pslaee  of  the  Cortes,  ISth  April  18S1. 
(A  true  copy) 

JoAo  Baptista  Fslguei&as. 

Joaquim  Guilhbrke  da  Costa  Posser. 
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3.  Senkor  Jote  Baptista  Felgueiraat  nm  of 
ike  Deputies  to,  and  Secretaries  of .  the 
CorteSj  to  itfr.  Bentham^  <m  conve^ng  the 
above Lisbcm,  24rA  April  1821. 

The  General  and  Extraordinary  Cortes  of 
the  Portuguese  Nation,  having  received  the 
obliging  present  of  those  your  alike  celebra* 

.  ted  and  interesting  works^  which  have  been 
addressed  to  them  by  one,  and  presented  by 
another^  of  tiiose  well-deserving  citizens,  who 

.  .lu^ve  borne  a  distinguished  part  in  the  glorious 
achievement  of  the  political  regeneration  of 
the  Portuguese  monarchy,  — *  have  resolved, 
that  their  grateful  acknowledgments  for  so 
valuable  an  offering  be  made  to  you,  and  that 
they  be  accompanied  by  the  copy  of  a  minute 
in  their  journals,  in  which  honourable  men- 
tion thereof  is  made :  and  moreover,  that 
those  same  works  be  translated  and  published, 
in  sudi  nrt  as  to  render  manifest  to  all  eyes 
the  extraordinary  regard  and  particular  atten- 
tion with  which,  by  this  sovereign  assembly, 
acceptance  has  been  given  to  those  most  im- 
portant writings  of  the  illustrious  friend  of 
man,  and  conspicuous  advocate  of  the  cause 

.  of  nations.     God  preserve  you.  Sir ! 
.  Given  at  Lisbon,  at  the  palace  of  the  Cortes, 
tjiis  24th  day  of  April  [1821.] 

JOAO  BaFTISTA  FELOmUBAS. 

Mr*  Jeremy  Bentkam, 
On  the  Cover  was  the  direction  foUowing". 
-r~**  A  o  Snr  Jeremiaa  Bentham,  Londres,  do 
Deputado  Secretario  das  Cortes  Geraea  e 
Bxtmordinarias  da  Na^ao  PortnguaM,  Jqao 
Baptista  FelgucinB." 

4.  Senkor  Fehueiras,  as  ahwe^  to  I^»  Beth 

thmM^LiOott^    22J  J)eeember  1821 

Received  25lh  January  1622,  . 

Most  illustuous  Sie,  —  In  conformity 
to  a  resolution,  passed  by  the  Cortes,  of  the 
26th  November  last,  which  I  had  the  plea- 
sure to  communicate  to  you  the  dd  instant^* 

'  1  haye  the  honour  to  transmit  to  you  a  eoUec- 
tiott  of  the  joutiuds  of  the  Cortes,  as  fiu-  as 
they  are  puUished,  down  to  tiie  present  time, 
and  in  whidi  are  contained  the  Noe.  down 
to  No.  229:  and  they  will  be  conveyed  tp 
yott  through  the  medium  of  the  Portuguese 
mission  in  London;  from  whence  also  the 
succeeding  ones,  aa  they  come  out,  will  be , 
transmitted  to  you;  in  pursuance  of  the  re- 

'  solution  of  the  Cortes,,  I  avail  myself  with 
much  pleasure  of  the  opportunity  thus  afforded 
m«  of  expressing  to  you  tiiotte  sentiments 
of  partMukr  consideration  and«ste«m,  widi 
which  I  am.  Sir,  your  most  respectful  and  i 
affectionate  venovator, 

JoAO  BAnunrA'FBMQSiRAC. 
To  the  most  illustrious  Jeremy  BtnJtham, 
Lbbon,  PiObc*  of  theCortos, 
SSd  Decetnbei*  Ittll. 


*  March  15ch,  this  letter  of  the  3d  of  Decem- 
ber has  not  yet  come  to  hand. 


On  the  outridff  cover,  in  anotfaerlund,  wm 
what  follows : — ««  By  the  first  conreyanoe; 
—  On  the  second,  the  letter  will  be  aeeoB- 
panied  by  a  package,  which  wSl  be  aent  bf 
the  first  opportunity  f>y  aea.* 

17th  April  1822.— In  (the  list  of  tbese  tes- 
timonials QNo.  4,]  mention  is  amde  qf  tke 
special  offer,  on  my  part,  to  the  Portuguese 
Cortes^  to  draw  up  a  code  of  the  deacriptiai 
m  question  for  that  nation  in  particnkr :  aad 
of  the  acceptance  given  to  that  same  offir  \n 
that  same  Cortes.  In  the  preceding- eolomn  v 
Mr.  Secretary  Felgueiras'  letter  to  noe  of  the 
22d  December,  announdng  a  copy  of  the  Ytx  ■ 
tuguese  journals,  in  which  meAtion  ia  made  of 
a  resolution  of  tiie  Cortes,  as  luiTiiig  passed 
on  the  20th  November  1821,  and  been  coa^ 
municated  to  me,  by  a  letter  of  his,  dated  the 
3d  of  the  then  next  ensuing  month.  Neither 
the  collection  of  journals  so  annooneed,  nor 
the  letter  by  whidi  it  is  amioniieed»  have  ever 
yet  reached  mcf  From  the  Portugeae  mis. 
sion  in  London  I  have  just  reoeiTed  •aauiauce, 
that  neither  that  copy  of  the  joumda  whica 
was  destined  for  me,  nor  another  which  wat 
destined  for  that  mission,  were  vet  eooae  to 
hand.  The  Diario  do  Govemo  u  aa  offidal 
daily  paper,  by  which,  publication  is  given  to 
state  papers  from  the  Cortes,  as  well  as  from 
the  various  subordinate  offices.  No.  284  of 
that  paper,  dated  the  SOth  of  November  1821, 
lies  before  me.  In  it  is  a  transUtion  of  thai 
same  letter  of  mine.  It  is  preceded  by  a 
notice,  of  which  the  following  is  s  liCenl 
translation :  —  •*  The  following  paper  is  that 
which  was  referred  to  in  the  241st  sHtinF, 
as  reported  in  the  Diario  of  Tuesday  last; 
No.  281."  <«  Translation  of  the  Letter  which 
the  venerable  jurisconsult,  Jeremy  Beotiiam, 
addressed  to  the  Cortes  of  Portugal,  and  of 
which  an  account  was  given  by  Mr.  Depatr 
and  Secretary  Felgueiras,  in  the  sitting  ci 
the  26th  of  November.**  This  26ch  is  the 
same  day,  on  which,  according  to  his  above- 
mentioned  letter,  the  reftoiution  waa  paaaed, 
ordering  the  copy  of  the  joamak  to  be  sent 
to  me.  h  seems,  therefore,  that  on  this  same 
day,  on  which  the  account  was  so  girea  by 
him,  the  resolution,  containing  the  aeeep- 
tance  of  the  offer,  was  passed :  snd  that  the 
order  for  the  transmission  of  a  copy  of  the 
journals,  being  a  natural  conse<ittenoe,  was 
indoded  in  it.  Of  this  resolution,  mentioB 
cannot  but  have  been  made  in  some  No.  of 
the  Diario  published  between  that  same  S6lh 
November,  and  that  No.  which  bears  dabeoa 
the  90th :  but  all  the  endeavours  of  my  per- 
sonal friends,  to  which  ^  am  assured)  Imve 
been  added  those  of  the  rortuguese  rnissica, 
to  find  here  in  London  a  copy  of  the  .Ka. 
tiius  desired,  h^re  been  frttitlesBL  Attttecnd 


i*  See  Na  Ik  which  vaa  aAerwatdi 
Appendix. 
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of  tittle  Jem  than  three  months,  reckoning 
from  the  25tb  of  January  1822,  in  which  Mr. 
Secretary's  above-mentioned  letter  was  re- 
ceived by  me,  irresistible  dreomstances  forbid 
my  delayii^  any  longer  the  completing  of 
the  impression  of  this  proposal,  imperfect  as 
is  the  state,  in  which  these  testimonials  are 
thus  brought  to  a  dose.  Jeremt  Bentham . 

At  the  end  of  the  translation  of  my  letter, 
is  an  apology  from  the  Cortes,  for  the  inter* 
val  that  had  elapsed,  namely,  between  the 
2€th — the  day  on  which  the  account  had 
been  given  of  it,  as  above,  and  the  SOth-. 
the  day  on  which  the  translation  was  pub* 
fished  in  the  Diario.  The  following  is  a  li- 
teral translation :  — 

<*  N,  B,  —  The  above  letter  was  not  pub* 
lished  on  the  day  above  designated,  from  the 
translations  not  having  been  finished  in  the 
office  of  the  Cortes.  The  short-hand  writer 
reported  this  delay,  being  officially  directed 
to  be  prepared  on  the  day  announced." 

Reference  being  made  as  above  to  the  let* 
ter  from  the  individual  to  the  Cortes,  and  a 
conception  of  it,  not  quite  correct  in  seve- 
ral particulars,  having  been  conveyed  by  an 
English  re-4randaiion  inserted  in  an  English 
newspaper  from  the  Portuguese,-— the  follow- 
ing copy  of  the  original  one  may  be  thought, 
perhaps,  to  be  not  altogether  out  of  place : — 

Jeremy  Benthaniy  London,  to  the  Portuguu^ 
Coriea^lth  November  1821. 

LETTER  IX. 

Portuguese  Cortes  I  Worthy  rulers  of  a 
regenerated  pe<^le  I  Worthy  rulers,  only  be- 
cause fidthfril  servants  1 

Our  correspondence  is  a  singular  one :  the 
world's  eye  is  upon  it.  It  is  an  nsefril,  it  is 
an  instructive  one.     I  continne  it. 

Once  already  I  have  put  your  virtues  to 
the  test :  nobly  have  they  stood  it.  One  trial 
still  remains. 

Once  more  must  I  bring  to  your  view  the 
never  to  be  forgotten  phrase — greatest  hap- 
pinese  of  greatest  number — all-comprehensive 
and  sole  justifiable  end  of  government.  On 
a  collection  of  works,  by  which  the  light  of 
that  all-commanding  prindple  has,  with  more 
or  less  intensity,  been  shed  on  almost  every 
part  of  the  field  of  government,  the  seal  of 
your  approbation  has  been  already  stamped. 
All  together,  however,  they  form  little  more 
than  an  outline,  nor  that  anything  better  than 
a  rough  and  incomplete  one.  That  outline, 
would  you  see  it  not  only  corrected  and  com- 
pleted, but  filled  up  ? — filled  up  by  a  body  of 
proposed  law,  conceived,  and,  as  to  all  the 
TOost  important  parts  of  it,  expressed,  not  in 
detail  only,  but  in  terminis  f  Speak  the  word, 
and  you  shall  have  it. 

In  the  first  place,  a  proposed  penal  code ; 
in  the  next  place,  a  proposed  dvil  code ;  in 
the  last  place,  a  proposed  constitutional  oode 


—  this  is  what  I  have  to  offer  you.  In  all  pf 
them,  the  dreumstances  in  which  Portugal 
standb  will  be  kept  steadily  in  view :  these 
circumstances,  so  fiir  as  they  can  be  learned 
from  your  judicial  customs  and  existing  ordi- 
nances, more  particularly  such  ordinances  as, 
in  the  intervening  interval,  shall  have  esuu 
nated  from  the  regenerated  legislature.  To 
these  will  be  added,  whatever  information, 
from  any  appropriately  intelligent  dtizen  of 
yours,  I  may  be  fortunate  enough  to  have 
found  within  my  reach.  Where,  owing  to  the 
fluctuating  nature  of  the  inddents,  by  which 
the  demand  for  legislation  is  produced,  ar- 
rangements proposed  t»  temutus  would  be  in- 
applicable, general  directions  or  instructions 
will  be  substituted.  Finance  law  will  suggest 
to  you  examples. 

Subjoined  to  this  address  is  an  appendix. 
In  Part  I.  are  TeUimoniah:  in  Part  II.  i^ea- 
wn$for  acceptance.  It  is  for  your  tabk  this 
appendix :  —  not  for  your  ear^ 

As  to  testimonials,  those,  which  you  your- 
selves have  given  me,  are  worth  all  others 
put  together.  Still  it  may  be  some  satisfiic* 
tion  to  you  to  see,  that  in  your  own.  opinion 
ill  fiiivour  of  this  your  proffered  servant,  there 
is  not  anythidg,  with  which  that  of  other 
countries,  more  particularly  his  own,  teems 
likely  to  be  in  discordance.  Of  the  reasons 
for  acceptance,  the  BMitter  (I  have  said)  is 
for  your  table.  Length,  and  respect  for  your 
time,  have  rendered  the  separation  necessary. 
To  your  ears,  however,  I  venture  to  submit 
the  heads  of  it. 

No :  I  will  not,  as  yet,  seek  to  burthen 
you  with  it.  It  is,  however,  ready,  and  the 
next  post  shall  bring  it  to  you. 

Legislators  I  such  is  the  mite  I  oflEer  to 
cast  into  your  treasury.  But  before  the  cast, 
or  the  mite  itself^  can  have  been  made,  some- 
thing on  your  part  must  have  been  done — 
something  to  this  effect  you  must  have  said 
to  me  t  **  Friend  of  man,  send  in  these  works 
of  ^ours;  they  shall  be  laid  tipon  our  table. 
Rejection  in  <ofo— oonsideration  in  detail.— 
san€tionment»  of  one  part  or  of  anotiier  part 
—.at  one  time,  at  jmother  time,  or  at  no 
time — all  this  will  depend,  for  it  cannot  but 
depend,  upon  the  judgment  formed  by  us»  as 
to  what  is  most  condudve  to  the  greatest 
happiness  of  the  greatest  ndmber  of  the  people 
under  our  charge.  For  thut  much,  however, 
the  Cortes  pledges  itself^  in  so  far  as  it  is  in 
its  power  to  pledge  itself:  each  of  th\e8e  your 
proposed  codes  shal]«  on  its  arnVal,  by  the 
earliest  opportunityy  be  taken  for  the  subject 
of  our  deliberations.'' 

*<  Well  but,"  says  somebody,  '*  this  present 
of  his — why  all  this  talk  about  it  ?  why  not 
send  it  to  us  at  once  ?" 

Legislators  S  it  is  not  made :  and  because 
it  is  not,  therefore  it  is  that  I  thus  offer  it. 
—  Without  acceptance,  such  as  that  I  have 
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spoken  of,  I  am  not  sure  that  it  ever  can  be 
made :  what  I  am  sure  of,  is —  that  it  cannot 
be  made  either  so  promptly  or  so  welL  At 
the  age  of  three-and-seventy,  the  i;urrent  ot 
the  blood  rufts  slow :  something  is  wanting, 
something  from  without  to  quicken  it. 

One  short  word  more.  Let  there  be  no 
mistake.  AceepUaee  is  what  I  call  for ;  ac- 
cepttmce — nothing  more;  no  such  thing  as 
preference,  mudi  less  exdutive  preference.  As 
to  rival  works,  not  to  exclude,  but  to  multi- 
ply them,  would  be  my  wish :  rival  works, 
from  any  hands,  but  more  particularly  from 
native  ones.  Of  the  sincerity  of  this  wish, 
proof  more  than  in  abundance  is  already  in 
your  hands.  It  may  be  seen  at  length  in  one 
of  those  former  works,  by  the  acceptance  of 
which  your  character  has  already  shed  its  lus- 
tre on  the  untitled  and  title-scorning  name 
of  Jkrem Y  Bentham . 

^*  For  the  words  untitled  and  titU-scam- 
ing^  the  words  in  the  Portuguese  are — nmpUs 
e  humilde.  The  accordance  (it  may  be  seen) 
is  not,  in  this  instance,  altc^ther  a  perfect 
one. 

5.  7%«  Portuguete  Cartes  to  Jeremy  Bentham. 
—  Received  through  the  Portuguese  Blis- 
sion  at  London,  22d  April  1822,  since  the 
impression  of  the  above.  Acceptance  given 
to  his  offer  of  an  all-comprehensive  Code : 
Acts  and  Journals  of  the  Cortes  to  be  ac- 
cordingly sent  to  him  successively. 
The  General  and  Extraordinary  Cortes  of 
the  Portuguese  Nation,  —  presentation  being 
noade  to  them,  in  the  sittings  of  the  26th  of 
November  last,  of  a  letter  addressed  to  them 
by  you,  making  offer  of,  and  requesting  ac- 
ceptance for,  three  proposed  codes — one  civil, 
another  penal,  and  another  constitutional, 
accommodated,  all  of  them,  to  the  circum- 
stances of  Portugal ;  adding  the  mention  of 
an  appendix,  intended  to  be  sent  by  the  then 
next  conveyance, — have  resolved  that,  in  an 
act  of  the  Congress,  mention  be  made  of  that 
highly  valued  offer,  which  the  Cortes  have 
accepted  with  particular  pleasure,  inasmuch 
as  the  well-known  lights  and  experience  of 
so  celebrated  a  jurisconsult,  and  illustrious 
friend  of  mankind,  will  thus  come  in  aid  of 
an  undertaking  of  our  own,  in  which  that 
same  field  is  comprehended :  as  also,  that  a 
translation  of  the  afore-mentioned  letter  be 
published  in  the  daily  paper  of  the  govern- 
ment, and  with  the  origmal  in  front  of  it  in 
the  Journal  of  the  Cortes :  and  that  trans- 
mission be  made  to  you  of  a  collection  of  the 
acts  and  journals  of  the  Cortes,  as  also  of  the 
several  continuations  thereof  as  they  come 
out.     All  which,  by  order  of  the  Cortes,  I 
have  the  pleasure  of  communicating  to  you 
for  your  information.  God  preserve  you.  Sir ! 
JoAO  Baftista  Fblgusikas. 
LUbon,  Pkdaee  of  the  Cartes, 
M  Deeembtr  1821. 


6.  The  Portuguese  Cortes  to  Jeremy  Bemtham. 
—  Received  through  the  Portugueae  IGs- 
sion  at  London,  22d  April  18^  Tram- 
lation  orderied  of  his  Letters  to  Cooat 
Toreno,  on  the  proposed  Spaniali  Penal 
Code. 

Most  illustrious  Sie,  —  The  Oenenl 
and  Extraordinary  Cortes  of  the  Portngneie 
Nation,  to  which  I  gave  an  aoooiuit  of  yoar 
letter  of  the  30th  of  January  of  the  preseat 
year,  have  heard  with  pleasure  tlie  obligini; 
expressions  which  it  contains,  and  received 
with  thankfiilness  the  present  sent  by  you  of 
a  work  intituled  **  Letter  to  Caumt  Tarems, « 
the  proposed  Penal  Code,  delivered  mm  hy  the 
Legislative  Committee  of  the  SpoMuek  Cortes  ' 
and  tiiey  have  resolved  that,  on  that  oecaaion, 
transmission  shall  for  the  second  time  be  made 
to  you,  of  the  letter  of  the  Sd  of  Deeenber 
of  the  last  year,  and  that  to  the  nunistcr  of 
foreign  affiurs  orders  be  given  to  take  the 
necessary  arrangements,  in  such  aort  that  this 
correspondence,  as  also  the  suoeeaaiTe  goo- 
tinuations  of  the  journals  of  the  Cortea,  shsJO, 
with  all  promptitude  and  certainty,  be  tzmat- 
mitted  to  you  through  the  Portugueae  lega- 
tion at  London,  in  conformity  to  the  resohitMB 
oftiie22d  of  December  1821.  Allwliiduby 
order  of  the  Cortes,  I  have  the  pleesore  to 
communicate  to  yon  for  your  informatioa. 
God  preserve  you,  8irl 

JoAo  BArruTA  FEEAunmAS 

LiBbon,  PbIsm  of  tha  CortM, 
sad  March  182S. 

V.  ITALY. 

Opinion  of  the  Italian  Liberals,  im  relaikm  is 
Mr,  Bentham,  as  delivered  m  the  Ants- 
logia,  a  Periodical  work  publisked  at  A- 

rence,  1822 (N.  B.  From  any  oonsfitiited 

authorities  in  that  quarter,   nothing  of 
this  sort  (it  is  evident^  can  be  expected.) 

Mr.  Lhaumt  to  Mr.  Bentham.  CBxtraeL) 

(TEANSLATION.) 

OcMfm,  IMh  Jaimaiy  ISB. 
Thbbb  appears  at  Florence  a  misoellaoj  (  As- 
tologia,)  in  which,  from  the  work  cm  exidatct^ 
is  a  translation  of  a  chapter  on  jnc&lacify,  vkieb 
I  had  given  to  the  Anmales  de  Leaidatiaa. 
published  at  Geneva.  It  is  not  altogether 
without  surprise  that  I  can  see^  a  govea- 
ment,  subject  to  the  immediate  initueiwy  of 
Austria,  thus  permitting  the  appeaiaare  of 
an  article  such  as  the  one  in  questioii,  acoo»- 
panied  as  it  is  with  the  excelleDt  notes  of 
Rossi,  whose  name  is  so  &r  from  being  is 
good  political  odour,  either  in  Milan  or  ia 
Rome.  The  work  on  evidence  b  there  m- 
nounced  and  spoken  of  in  these  tcms .-  — 
**  Gli  amici  dell*  umanita  deairavano  di  vedcr 
trattata  la  materia  deUe  inatitutioid  gu^ 
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^riOk  dft  qaalgeiiio  Teremente  superiore  del- 
la  et&  nostra,  dal  Signer  Jer,  Benlham^  chia- 
nato  a  ragione  il  Baeone  della  scienzia  legis- 
lativa.  I  raoi  trattati  di  legislazione  civile 
e  penale,  e  le  altre  opere  di  questo  sublime 
peniatore,  presentavano  finora  una  lacuna  su 
<luesto  artioolo,  che  niuno  megUo  di  lui  av- 
lebbe  potuto  riempire." 
.  **  The  friends  of  mankind  had  been  de- 
sirous of  seeing  the  subject  of  judiciary  in- 
stitutions treated  of  by  that  truly  superior 
genius  of  our  age,  Mr.  Jeremy  Bartham, 
styled  with  such  good  reason  the  Bacon  of 
the  l^shitive  branch  of  science.  His  trea- 
tises on  legislation,  civil  and  penal,  and  the 
other  works  of  that  sublime  mind,  have  till 
now  been  presenting  on  this  field  a  gap, 
which  no  one  could  have  been  better  qu^ 
lified  to  fiU  op." 

After  that,  conies  a  biographical  article, 
tolerably  correct,  taken  from  the  French 
work,  **  Bio^aphf  of  men  now  tiving" 

To  account  tor  the  allowance,  given  by 
the  censorship  in  an  liaUan  metropoUg,  to  the 
publication  of  such  an  article,  it  is  necessary 
you  should  understand,  that  T^uscany  has  been 
fortunate  enough  to  have  preserved  that  pub- 
Ucity  in  judicial  proceedings^  for  which  it  had 
been  indebted  to  the  influence  of  the  French 
government. 

The  Newton  ofLegiahUum  was  an  appella- 
tion, bestowed  upon  the  same  author,  in  an 
Italian  publication,  which  appeared  at  Blilan 
a  few  years  ago,  but  was  soon  suppressed : 
the  reference  csnnot  at  this  moment  be 
recovered.  In  the  physical  world.  Bacon 
cleared  away  the  rubbish  of  antiquity:  Newton 
built. 

VL  FRANCE. 

tUff'  See,  under  this  head,  the  list  of  these 
testimonials. 

VII.  ANGLO-AMERICAN  UNITED 
STATES. 

1 .  Governor  Plttmer'a  Letter  to  Mr.  Bentham, 
announcing  the  intended  commynictUion  of 
his  offer  to  the  Legislature  of  New  Hamp- 
shire. 

New  Hampthbre,  Epping,  October  2, 1817. 
Sir,  —  A  few  days  since  I  received  a  note 
from  my  much  esteemed  friend  the  Hon.  Mr. 
Adams,  now  Secretary  of  State,  accompanied 
with  your  **  Panopticon,"  and  ••  Papers  re- 
lating to  Codification ;"  in  the  last  of  which, 
with  a  generosity  truly  honourable  not  only  to 
you  as  an  individual,  but  to  man  in  general, 
you  gratuitouslv  propose  to  devote  your  time 
and  talents  in  drawing  a  code  of  laws  for  any 
State  who  shall  require  it,  both  dvil  and  cri- 
minal, to  supersede  the  unwritten  law, 

I  have  long  considered  such  a  work  as  a 
grent  desideratum  in  legislation  —  and  that  it 
Vol.  IV. 


would,  in  a  great  measure,  not  only  correct 
the  numerous  errors  and  gross  absurdities, 
but  destroy  the  great  uncertaintg  of  what  is 
called  the  common  law,  and  render  our  go- 
vernment, more  emphatically,  what  it  has 
with  so  little  propriety  boasted  of — a  govern- 
ment not  of  men  but  of  laws.  How  fiir  it  is 
practicable  to  establish  such  a  system  in  New 
Hampshire,  I  cannot  determine.  We  have  not 
only  a  host  of  prejudices  to  encounter,  but 
the  interests  of  a  body  of  lawyers,  many  of 
Mfhom  here,  as  in  all  other  countries,  dread 
reform,  fearing  it  would  diminish  their  indi- 
vidual profits.  Public  good  is  too  often  sa- 
crificed to  private  interest.  When  will  the 
individual  learn,  that  his  private  interest  is 
most  effectually  promoted,  by  permanently 
securing  that  of  the  public? 

The  Legislature  of  this  State  usually  hold 
annually  but  one  short  session,  and  that  in 
Jime.  At  their  next  session,  I  will,  if  I 
live,  communicate  your  **  Papers"  to  our  le- 
gislature ;  and  I  hope  they  will  receive  that 
candid  consideration  which  their  high  merit 
demands. 

My  continuance  in  office  depends  on  an- 
nual elections — and  the  authority  vested  in 
me  is  restricted.  I  have  no  power,  as  chief 
magistrate  of  the  State,  to  request  you  to 
draw  a  code  of  laws  for  this  State ;  but,  whe- 
ther I  continue  in  office,  or  return  to  private 
life,  whatever  communications  you  may  here- 
after please  to  make  to  me  on  that  subject, 
I  ¥nll  find  means  of  transmitting  to  our  legis- 
lature ;  and  will  do  everything  in  my  power 
to  effect  a  thorough  investigation  of  them. 

Persevere,  my  dear  Sir,  in  the  great  and 
important  work  in  which  you  are  so  disin- 
terestedly engaged.  The  world,  if  not  now, 
at  some  fiiture  period,  will  profit  by  your  la- 
bours— and  though  immediate  success  may 
not  follow,  you  yourself  will  enjoy  the  noble 
consciousness  of  having  fiiithfiiUy  served  the 
best  interests  of  society — and  a  rational  pro- 
spect that  sound  principles  will  eventually 
prevail. 

Should  you  wish  a  copy  of  the  laws  of 
New  Hampshire,  if  you  will  intimate  it  to 
me,  I  will  take  effectual  care  to  forward  them 
to  you. 

Be  pleased  to  accept  copies  of  my  three 
last  public  communications  to  our  legislature 
— and  an  address  to  the  clergy  of  New  Eng- 
land, which  I  wrote  during  our  late  war  with 
your  nation.  These  small  pamphlets  I  inclose 
under  the  same  envelope  with  this  letter. 

Accept  my  grateful  acknowledgments  for 
your  communications  —  and  believe^  me  to 
be,  with  much  respect  and  esteem.  Sir,  your 
most  obedient  humble  servant, 

William  Plumer.    , 

Jeremg  Bentham,  Esq.  QuMn'Snuare  Place, 

fVestminster,  London, 

Kingdom  qf  Great  Britain. 
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2.  Extract  fiom  a  private  Letter  to  Mr.  Ben- 
tham,  fiom  a  distinguished  Functionary  in 
the  United  States,  Member  of  the  House  of 
Representatives  in  his  State,  and  Delegate 
therefrom  to  Congress,  informing  him,  haw, 
by  the  Governor  of  New  Hampshire,  Mr. 
Bentham*s  above-mentioned  offer  had  been 
recommended  to  the  consideration  of  the 
House  of  Representatives  :  and  stating  the 
ii{fluence  of  the  fraternity  of  Lawyers  as 
the  cause  of  the  reluctance  in  the  several 
States  as  to  the  acceptance  of  any  such  of- 
fer :  stating,  moreover,  the  adoption  which 
at  that  time  had  been  given  to  divers  <^  Mr. 
Bentham's  ideas  in  several  of  the  States. 
—  (N.  B.  Those  of  Mr.  Bentham's  works 
which  were  edited  by  Mr.  Dumont,  being 
in  French,  were  not  at  that  time  known 
to  the  writer,  and  had  scarcely  found  their 
way  into  the  United  States.  October  2, 
1818.) 

Thb  letter,  whidi  the  governor  of  New 
Hampshire  wrote  you  about  a  year  since, 
having  been  published  in  England;  was  copied 
into  tiie  newspapers  of  thst  state,  a  short 
time  before  the  meeting  of  the  legisUture, 
accompanied  with  many  very  foolish  and  ab- 
surd remarks,  in  which  your  character  and 
designs  were  ridiculed,  and  your  proposed  sys- 
tem of  laws  abused  and  misrepresented,  in  a 
style  and  manner  not  much  unlike  that  which 
a  little  earlier  appeared  in  the  Quarterly  Re- 
view  of  your  **  Plan  of  Parliamentary  Reform," 
It  is  hardly  necessary  to  add,  that  the  gover- 
nor came  in  for  a  full  share  of  the  censure 
heaped  upon  you  for  the  approbation  which 
his  letter  contained  of  your  proposed  work. 
You  will  perceive,  however,  from  his  message 
at  the  commencement  of  the  session,  that  he 
was  not  prevented  by  this  circumstance  from 
bringing  your  proposal  fidrly  before  the  legis- 
lature. 

To  give  it  a  better  chance  of  success,  a  son 
of  his,  who  is  a  member,  at  the  same  time 
caused  the  greater  part  of  an  article  on  this 
subject,  in  a  late  Edinburgh  Review,  to  be 
republished  in  the  leading  republican  news- 
paper of  that  state,  and  to  be  put  into  the 
hands  of  the  members  of  the  legislature. 
When,  however,  that  part  of  the  message  was 
taken  up  in  the  house  of  representatives,  on 
report  of  a  committee  it  appeared,  that,  ex- 
cept that  gentleman,  all  the  lawyers  of  both 
parties  (twelve  or  fifteen,  the  most  kifluen- 
tial  members  of  the  house)  were  decidedly 
opposed  to  passing  any  other  resolve  on  the 
subject  than  a  general  one  —  that  it  was  in- 
expedient to  accept  your  proposal. 

Of  the  members  of  the  bar  who  were  thus 
unfriendly  to  this  design,  some  were  no  doubt 
influenced  by  a  belief  (not  unnatural  with 
those  who  have  made  the  common  law  their 
study  during  life,  and  who  for  twenty  years 


have  heard  and  repeated  its  eulqgimii,  as  ths 
perfection  of  human  reason,  without  once  nO' 
pecting  that  it  admitted  of  any  improvcmeat) 
that  little  or  no  alteration  was  necesaary,  aad 
least  of  all,  so  entire  and  radical  a  change  as 
that  proposed  by  you.  To  thoae  aonewhit 
advanced  in  years,  the  thought  of  oommeadqg 
a  new  system,  and  of  becoming  leamen  whea 
they  had  been  long  accustomed  to  teach,  ws 
an  idea  certainly  not  very  pleasant,  and  one 
which  they  did  not  choose  to  adopt,  lor  the 
uncertain  prospect  which  it  presented  to  their 
minds  of  some  remote  and  doabtfbl  advaa- 
tage  to  the  community.  Others  were  perhip 
swayed  by  the  persuasion,  that  the  new  sji- 
tern  would  prove  injmrioma  to  the  professiom^ 
by  rendering  the  law  more  dear  and  eapJEor, 
and  thus  diminishing  the  prqfiu  wtich  are  at 
present  derived  fiom  its  uncertaimty  and  ofr- 
seurity.  From  these,  or  other  motivea,  they 
pronounced  the  project  visionary,  impracti- 
cable, unnecessary — unworthy  of  attentiaB, 
because  presented  by  a  person  wlio  most  he 
ignorant  of  our  situation,  and  onaoqualBted 
with  our  wants ;  —  with  many  other  aimifar 
objections,  all  addressed  to  the  ignorance, 
the  prejudices,  and  the  pride,  of  men  whose 
sober  judgment  was  prevented,  by  every  ar- 
tifice, from  applying  itself  to  thia  importaat 
subject  with  candour  and  impartiality.  While, 
therefore,  those  who  were  supposed  to  know 
the  most  in  relation  to  our  legal  establish- 
ments and  the  means  of  their  improrement, 
were  all  opposed  to  the  introduction  of  a  new 
system,  and  those  who  were  willing  to  give 
it  a  fiur  trial  were  in  general  but  little  ac^ 
quainted  with  its  merits, — you  will  reaAlj 
perceive  the  disadvantages  under  winch  h 
laboured.  It  was  not  indeed  difficult,  in  mj 
opinion  at  least.,  to  return  satis&ctory  answers 
to  all  these  objections.  But  you  have,  I  think, 
yourself  remarked,  that  it  is  not  always  h% 
the  roost  rational  arguments  that  the  strongest 
impression  is  made.  The  motives,  tberdbre, 
which  I  have  mentioned,  with  others  of  a  lilu- 
nature,  added  to  the  novelty  of  the  subject 
and  the  pressure  of  other  busineaa,  induced 
the  house  finally  to  accept  the  report  of  their 
committee,  which  was,  that  the  frirther  oob- 
sideration  of  this  subject  be  postponed  to  the 
next  session  of  the  legislature,  whicb  is  ia 
June  1819.  Your  proposition  was  thcrdoR. 
strictly  speaking,  neither  adopted  nor  rejected, 
but  postponed.  It  will  next  June  be  reparTed 
among  the  unfinished  business  of  the  last  sv«- 
sion.  Whether  anything  further  will  be  at 
that  time  effected,  I  am  unable  to  say,  but  1 
am  afraid  there  is  very  little  hopes  of  ar.% 
&vourable  result. 

I  have  taken  some  pains  to  ascertain  whe> 
ther  your  proposal  has  met  with  a  more  j«: 
reception  in  any  other  of  the  United  State-: 
but  I  am  inclined  to  think  that  it  has  not.  I 
do  not  find  it  mentioned  in  the  apeediee « 
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\  of  any  of  the  governors  to  the  se- 
veral  ftate  legislatures  which  I  have  seen. 

Under  these  circumstances,  permit  me,  with 
deference,  to  suggest  the  following  views  for 
your  consideration : — 

What  may  be  called  the  philoeoi»hy  of  law 
^that  is,  the  general  principles  ti  civil  and 
criminal  jurisprudence,  founded  on  the. broad 
basis  of  vtiUty,  and  adapted  to  the  wants  of  a 
civilized  and  enlightened  people,  engaged  in 
the  ordinary  pursuits  of  agriculture,  manufiie- 
tures,  and  commerce — has  never  yet,  so  far 
as  I  am  acquainted  with  books,  been  justly 
and  correctly  treated,  in  all  its  bearings,  and 
in  the  amplitude  of  its  details,  by  any  author 
who  has  written  upon  the  subject  of  law.  We 
have  indeed  systems  of  the  Roman  law,  of  the 
Feudal  law,  and  of  the  English  law,  and  other 
national  systems :  and  Montesquieu  has  given 
us  "  VEMprit  des  Loiz'* —  an  excellent  title, 
and  in  truth  an  excellent  book,  but  not  exactly 
such  a  one  as  I  wish  to  see  written.  We  still 
want  a  work,  unfolding  the  true  principles  of 
law  in  the  abstract,  as  derived  from  the  na- 
ture of  man,  and  the  necessary  structure  of 
society — the  beau-ideal  of  law,  such  as  it 
never  yet  has  been  in  any  state,  such  as  it 
never  will  be,  but  such  as  every  state  ought, 
as  near  as  possible,  in  its  own  case,  to  make 
it  We  have  now  no  general  standard  of  legal 
perfection,  in  all  its  various  branches — no  mo- 
del of  acknowledged  excellence,  with  which 
to  compare  our  different  systems.  You,  Sir, 
are  eminently  qualified  to  provide  such  a  mo- 
del, to  raise  sudb  a  standard,  to  mark  out  the 
boundaries,  and  prescribe  the  form  of  a  truly 
wise  and  enlightened  system  of  jurisprudence. 
Tou  have  expended  a  vast  fund  of  original 
thought,  and  devoted  vears  of  patient  exami- 
nation to  every  part  of  this  extensive  subject. 
Permit  me,  then,  to  request,  that  you  would 
enrich  the  public  with  the  important  results 
of  these  laborious  studies. 

Two  modes  occur  to  me  as  the  only  ones 
in  which  this  service  could  be  rendered  to 
mankind.  The  first  is  —  by  the  publication 
of  a  work  in  the  didactic  form,  in  which  the 
general  principles  of  law  should  be  unfolded 
and  explained — as,  for  example,  those  of 
political  economy  are,  in  Smith's  Wealth  of 
Nations.  Perhaps  this  has  already  been  done 
in  your  '*  Introduction  to  the  Principles  of  Mo^ 
rals  and  Legislation,"  or  in  the  works  pub- 
lished from  your  papers  by  M.  Dumont.  I  have 
sent  to  London  for  these  books,  but  have  not 
yet  obtained  them. 

The  second  mode  of  communicating  to  the 
public  the  result  of  your  labours  in  jurispru- 
dence—  a  measure  not  inconsistent  with  the 
former — would  be  to  publish  a  complete  code 
of  laws  drawn  up  in  terminis : — a  Pannomion 
—  founded  upon  correct  prindples,  and  ex- 
tending, if  such  a  thing  be  possible,  so  as  to 
embrace  the  whole  mass  of  human  transac- 


tions, cognizable  by  human  laws.  In  such  a 
work  you  would  be  at  no  pains  to  accommo- 
date your  enactments  to  what  ie  already  law 
in  Europe  or  in  America, — bat  to  what  ought 
to  be  law  in  the  most  improved  state  of  so- 
ciety— to  the  true  principles  of  general  utility^ 
on  which  alone  all  just  legislation  rests.  Tet, 
supposing  such  a  work  once  completed,  and 
furUier,  that  each  of  its  provisions  was  in  it- 
self the  best  that  could  possibly  be  imagined, 
it  would  still  be  doubtful,  whether  any  state 
or  nation  could  be  found  to  whose  circum- 
stances it  would  exactly  apply :  and  it  is,  I 
think,  very  certain — such  is  the  temper  of 
deliberative  assemblies  —  that  there  is  no 
state  which  would  at  once,  and  by  a  single  act, 
adopt  all  its  provisions.  But,  if  executed  with 
half  the  ability  which  you  would  bring  to  the 
undertaking,  an  immense  advantage  would  re- 
sult to  mankind  from  the  publication  of  such 
a  work.  A  standard  would  thenceforth  exist, 
by  which  we  in  the  United  States,  at  least, 
might  estimate  the  true  value  of  our  legal 
systems,  improve  them  where  they  admitted 
of  improvement,  rqect  such  parts  as  are 
injurious  or  imperfect,  and  incorporate  such 
new  principles,  or  new  applications  of  old 
principles,  as  are  suited  to  our  situation ;  and 
in  a  word,  perfect  our  legal,  as  we  have  en- 
deavoured to  do  our  political  establishments, 
by  calling  to  our  aid  the  wisdom  and  the  phi- 
losophy, the  speculations  and  the  experience, 
of  all  ages  and  of  all  countries.  The  utility  of 
such  a  work  would  be  acknowledged  in  every 
part  of  the  civilized  world,  because  in  every 
country  the  improvement  of  the  law  is  an 
object  of  primary  and  permanent  importance. 
Instead,  then,  of  waiting  for  the  previous  sanc- 
tion of  some  legislative  body,  if  you  were  to 
publish  your  proposed  code  of  laws,  as  soon 
as  it  is  completed,  or  such  parts  of  it  as  admit 
of  being  separately  exhibited,  there  is  very 
little  doubt,  that  the  beneficial  effects  which 
you  anticipate  from  its  entire  adoption  would 
in  a  very  considerable  degree  be  ultimately 
obtained. 

The  influence  of  your  writings  has  already 
been  extensively  felt  in  the  United  States. 
Your  work  on  usury  has  passed  through  se- 
veral editions  in  this  country ;  and  its  prin- 
dples begin  to  be  pretty  generally  adopted 
by  men  of  enlarged  views  and  liberal  minds 
amongst  us.  In  the  constitution  of  the  new 
State  of  Mistissimn,  which  was  formed  in 
1817,  it  is  provided  that  the  legislature  of  that 
state  shall  "  pass  no  law  impairing  the  obli- 
gation of  contracts,  prior  to  1821,  on  aecount 
of  the  rate  of  interest,  fiiirly  agreed  on  in 
writing,  between  the  contracting  parties,  for 
a  bona  fide  loan  of  money ;  but  they  shall  have 
power  to  regulate  the  rate  of  interest,  where 
no  special  contract  exists  in  rektion  thereto.'* 
This  provision  of  the  constitution  of  Missis- 
sippi, being  limited  to  four  years,  was  no  doubl 
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intended  as  an  experiment ;  but»  havii^  once 
felt  the  advantages  of  unrestrained  liberty, 
and  a  free  competition  in  this  branch  of  trade, 
diere  is  little  danger  of  a  return  to  the  absurd 
restrictions  which  prevail  in  other  States  of 
the  Union. 

In  the  Alabama  territory^  an  act  has  this 
year  been  passed,  repealing  all  the  laws  against 
usury,  and  allowing  the  parties  in  all  cases  to 
fix  their  own  rate  of  interest. 

A  similar  law,  introduced  by  Mr.  Hayes  in 
the  Virginia  house  of  delegates,  was  rejected 
by  a  minority  of  six  or  eight  votes  only,  out 
of  two  or  three  hundred. 

In  New  Hampshire,  the  same  subject  was 
agitated  in  the  house  of  representatives,  at 
their  last  session ;  but  they  are  not  yet  pre- 
pared to  renounce  their  old  prejudices. 

On  the  subject  of  state  prisons,  or  peniten- 
tiaries, many  of  your  suggestions  have  also 
been  reduced  to  practice,  though  no  building 
has,  I  believe,  been  erected  on  the  plan  of  the 
panopticon  in  any  of  the  states.  The  con- 
tract-principle^  so  strongly  recommended  by 
you,  has  been  adopted,  with  great  advantage, 
though  not  to  its  full  extent,  in  some  of  our 
state  prisons.* 

*,*  For  other  testimonials  from  the  United 
States,  also  from  Russia  and  Poland^  see  List 
ofTestimoniah  in  Contents,  Nos.  X.  XL  and 
XIL 

VIIL  GREECE. 
1.  Prince  Alexander  Mavrocordato^  Secretary 
to  the  Provisional  Government  of  Greece,  to 
Jeremy  Bentham  ;  introducing  No.  2. 

Monsieur,  —  Je  m'estime  heureux  d'dtre 
charge  de  vous  faire  connaltre  les  sentimens 
de  gratitude  et  de  reconnaissance  de  mon 
gouvemement,  pour  les  observations  que  vous 
nous  avez  envoyees  sur  notre  loi  organique.  II 
etait  digne  d'un  ami  de  lliumanite,  d*un  des 
plus  respectables  philosophes  de  notre  temps. 


*  The  following  paper  exhibits  the  proportion, 
between  the  number  of  lawyert^  and  the  number 
of  men  of  all  other  professions,  in  the  Congreu 
of  the  Angh>«American  United  States, annol820. 
It  is  an  exact  reprint  of  a  slip  of  printed  paper, 
sent  without  explanation,  to  Mx.  Bentham,  by  a 
diplomatic  functionary  :— 

^'  COKOmESSIOKAL  ^  COMPOSITION.* 

"  A  statement  of  the  ProftttUmt  of  the  Members 
of  the  pretent  Congress^  made  outoy  a  Member. 
*'  In  Senate. ~^^  lawyers;  1  physidan;  9 
planters  and  &rmer8 ;  and  1  mechanic: 
'  ^*  In  House  qfRepresentaiives. — 100  lawyers ; 
18  physicians;  o2  planters  and  farmers :  9  mer- 
chants ;  and  2  mecnanics. 

"  188  Representadves.  3  Delegates,  44  Sena- 
tors. Whole  number  or  Members  of  Congress, 
233.  From  New  England  and  New  York,  m  the 
house  of  representatives,  40  lawyers.  Whole 
number  of  Kpresentatives  from  da  68 :  deduct 
lawyers.  40;  other  profosions,  28.**— (fTe^mi 
•ToaniaA) 


d'apporter  I'attention  de  son  genie  au  ban- 
heur  d*une  nation,  en  qui  quatre  oentaani 
d'esclavage  et  de  mis^re,  n'avaient  p6  parre- 
nir  k  efikoer  le  sentiment  de  ses  droits,  et  de 
ses  devoirs. 

tkmtinuez,  done.  Monsieur,  de  noua  ednro' 
par  vos  conseils,  de  nous  diriger  par  oette  rs- 
son  superieure,  qui  immortalise  vos  ouvrages, 
et  que  votre  suffrage,  dte  en  fiiveur  de  notre 
cause,  en  devienne  le  plus  ferme  appui,  eoraaie 
il  est  d^}k  le  garant  le  plus  certain,  de  notre 
triomphe. 

Veuillez  bien  agreer,  Mouflieur,  Tasstirance 
de  ma  parfaite  estime,  et  celle  de  la  haute 
consideration  avec  laquelle  j'ai  I'honneur  d* 
^re.  Monsieur,  votre  tr^  humble  et  irh 
obeissant  serviteur, 

(Signe)     A.  Mavbocokdato. 

TripoUtaa,  Join  22  ( Jnfflet  4)  1823. 

A  Mons.  M.  Jeremy  Bentham^ 

Juriscontulte,  ffc.  ffc. 

(TRANSLATION.) 

Sir, — I  think  myself  happy  in  being  c^iaiged 
to  conununicate  to  you  the  sentiments  of  gra- 
titude and  thankfulness  of  my  govemmeot, 
for  the  observations  you  have  sent  to  us  on 
our  fundamental  law.  It  was  worthy  of  a 
friend  of  humanity,  of  one  of  the  mosA  re 
spectable  philosophers  of  our  time,  to  direct 
the  attention  of  his  genius  to  the  well-being 
of  a  nation,  in  which  four  centuries  of  slavery 
and  misery  had  not  been  able  to  efEuae  the 
sentiments  of  its  rights  and  its  dutiea. 

Continue,  then.  Sir,  to  enligbten  us  by 
your  counsels,  and  to  guide  us  by  that  su- 
perior intelligence  whidi  immortaduea  your 
works,  and  let  your  good  opinion,  when  quoted 
in  favour  of  our  cause,  become  the  firmest 
basis,  as  it  is  already  the  surest  guarantee,  of 
our  triumph. 

And  accept.  Sir,  the  assurance  of  the  h^ 
esteem  and  consideration  with  which  I  have 
the  honour  to  be,  &c  &c  &c. 

(Signed)    A.  MAyaocoBDATa 
TripoUtn,  Jmie  22  (July  4)  IWk 
To  Mr.  Jeremy  Bentham, 
Jurisconsult^  ffc.  ffc. 

2.   1X^«r«(i»ff  At»i»tirig  Tns  *£AX«)*«.^ 

*0  fiXtXXnft»iirm^9t  Kif^Mf  B>a»wyf,  mai 
{piXrmret  fv/infiumf  fun  ^»f**S  A.  SMi^mt  m 
•ar^tfr^c^Mv,  i|  ififutvis  r«f,  us  vi»  B««A»»  «« 
*EXtvfiCS  "EXXai»tt  l**'  »Mnlf  ^Urni^amnrnt,  ra; 
%if  ri  UtXiTiVfikti  futt  ^m^rn^wttt  las*  «»  ■ 
B«f;A.ff  vmt  Itfrimv^n  tltiut  ut  *A*)^c,  uH^tm 
Tins  *Ayyya»ni  TXmrmSt  )'«  v«  ^«f .  I^AJL«*tft 
«r«f  rd;i^i»f  tig  »ttnif  x^n^n  »su  ^^iXsam*. 

'H  *EXX«f  ifitku  v«  if^9X»ynr^  tlX4M^9mf  mm» 

Tit  Vt/uHsiJifKaXtf  Tty  }t«ir«9  iwrmTsm  ASm9»t  »■ 
im»i4^if  9r^it  KBi^if  rks  0'«pds  tm*  ^gyarjkf,  •* 
fi^iirttf  div  stfiniv  tvhmftnti&t  vie  W^waUt  sX%i, 
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2m»  tk  fl^M-iiA^r^  «^»  «'^«r«;(;ii>  «-•»  mai  T«vf  «•-> 

*H  BtvXh  ^^XmfttfLmtUf  s«)  ^nfurtmt  2«f  «•#. 
Mir«Mr  li  i^mT-  rif V  liXtM^ni  mt  X*{**  '^  /3«#i7«v 

futvt^tf  »m)  tVTVxi^^n^tf  iif  ri  fjAya  i^yt  vnt 
4iftxnf  r«v  «y«MrXi^rM^f ,  2^ii>  «^(/Kar«M  if  iXnint 

'H  B«vXJt,  II  •#«i«rM^j^ii  f^^i  fuK^it  tvrvxnfMi 
^t  *£XX4i)«f  M^  if»ytnni^  its  rmt  «^f^«r»  »«/ 

•«*«  r^f  ntfipus  ^»s  wm^mrnnrust  )b  ^Xi4  mi^ 
Aif  4r«  l|fff  rrtf t7<r««  rw»  r«f  «v  3«f  •}ff>v*li^  *lrri 
»«M  mr«  r^  ^ir^  rmrr«  f^fi^Wft-im,  f«  iurfmki^ 
vnt  ^M^rivwirif  riif  f  iXrsrifr  2«f '£XX«)«f,  /k<  r^v 

Avrk  1ms  »Mf «X«y«l,  K*f '•>  i»  f*ii*»t  ^Xnf  riff 
«Ti  7x«C«»  Avr^f  riiv  tfrift9*  Atmraynf  mb  «•!?»• 

vtrMXiriv. 

'O  Il^«i)^«r, 

'I««(Vfffff  *0-^X«»^«f. 
'(D  TI^Zt9s  T»mfi/tutTius  'rtv  BtuXiurmtv, 
tttdtftis  2««»^aXi^nj.* 

'Ev  T(ivtfUT<fi. 

(TRANSLATION.) 

2.  Protntional  Government  of  Cfreece.  The 
PreeideiU  of  the  Legielative  CoiuneU  to  Mr, 
Jeremjf  Benthtan, 

Mr.  Blaquiere,  that  distinguislied  friend  of 
the  Greeks,  in  conjunction  with  our  beloved 
fellow  conntrjrman,  Mr.  A.  Luriottis,  has 
delivered,  in  your  name,  to  the  Legislative 
Coondl  of  liberated  Greece,  in  general  con- 
vocation assembled,  your  observations  on  the 
subject  of  our  form  of  government :  the  coun- 
<nl  has  thereupon  committed  them  to  the  care 
of  a  person  skilled  in  the  English  language, 
with  directions  to  translate  &em,  with  as 
much  dispatch  as  may  be,  into  Greek,  for  the 
common  use  and  benefit  of  the  nation. 

It  is  a  duty  incumbent  on  that  nation  to 
make  an  open  and  sincere  declaration  of  those 
sentiments  of  affection  and  delight  with  which 
she  beholds  the  preceptor  of  the  nineteenth 
century  in  the  school  of  legislation,  sus- 
pending the  course  of  those  labours,  which 
were  embracing  the  general  happiness  of  Eu- 
rope, for  the  purpose  of  devoting  them,  in 
a  more  particular  manner^  to  the  service  of 
Greece. 

The  Council  has  been  the  first  to  feel,  and 
takes  this  public  mode  of  communicating  to 

*  He  was,  in  Corfu,  Mr.  Hamilton  Browne^s 
master  for  the  Greek  language. 


you,  through  me,  its  heartfelt  delight  and 
profound  gratitude;  confident  that,  with  such 
a  coadjutor,  whose  comprehension  of  the 
exigencies  of  a  nation  raising  herself  out  of 
a  long-continued  depression,  and  of  the  most 
appropriate  mode  of  providing  for  them,  is  so 
consummate,  she  will  make  her  advances  vath 
proportionably  greater  speed  and  better  for<» 
tune,  in  the  great  work  of  that  moral  rege- 
neration, upon  which  her  truest  and  most 
permanent  glory  depends. 

The  Council,  in  whose  estimation  it  is 
matter  of  no  slight  happiness  to  Greece,  that 
it  is  in  your  lifetime  this  great  work  is  in 
progress,  cherishes  the  persuasion,  that  after 
having  thus  been  already  &youred  with  your 
well-timed  observations,  it  will  not  for  the 
future  have  to  lament  the  want  of  your  fos- 
tering guidance;  so  that  henceforward,-  by 
your  assistance,  it  may  secure  the  revival  of 
your  beloved  Greece,  by  an  unsubvertible 
good  government  —  the  only  inexpugnable 
bulwark  of  national  felicity. 

This,  Sir,  is  what,  by  these  presents,  I 
communicate  to  you,  on  the  part  of  the  whole 
National  Council.  On  my  own  part,  I  regard 
it  as  matter  of  good  fortune  to  myself  to  bivo 
received  so  honourable  a  commission  as  that 
of  making  a  communication  of  this  sort,  to  a 
man  for  whom  I  personally  feel  such  deep 
respect,  and  all  becoming  reverence. 
The  President, 

John  Oblando. 
First  Scribe  of  the  Council^ 

John  Scandalidbs. 

TripoUtsa,  Hay  12, 1883. 

3.  Prince  Alexander  Mavrocordato,  Secretary 
to  the  Provisional  Government  of  Greece^ 
to  Jeremy  Bentham:  introducing  the  ttoo 
Greek  Envoys. 

Monsieur,  —  Je  suis  particulidrement 
charge  par  mon  gouvernement  de  vous  revom- 
mander  la  mission  qui,  chargee  d'eclairer  la 
nation  AngUdse,  et  par  elle  toutel'Europe,  sur 
le  veritable  etat  des  choses  en  Gr^ce,  et  de 
detruire  les  calomnies  que  nos  ennemis  n'ont 
que  trop  repandues  contre  les  prindpes  et  le 
but  de  notre  entreprise,  a  besoin  de  vos  sages 
oonseils,  et  de  I'appui  de  vos  sufirages  en  fa- 
veur  de  notre  cause,  afin  d'arriver  k  son  but. 
Persuade  de  la  noble  et  genereuse  assist- 
ance que  vous  voudrez  bien  accorder,  par  I'in- 
fluence  de  vos  talens,  k  une  cause  que  vous 
avez  deji  si  victorieusement  defendue,  je  vous 
prie,  Monsieur,  d'agreer  d'avance  la  gratitude 
du  gouvernement  provisoire  et  de  la  nation 
Grecque,  ainsi  que  oelle  de  mon  estime  par- 
ticulidre,  et  de  ma  pins  haute  consideration. 
(Signe)  A.  Mavbocordato. 
TripoUtnw  to  34  Juln,  1833,  V.  S. 
A  Mons,  M,  Jeremy  BenthawL^ 
Jurisconsulte,  ffc,  ffc. 
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(TRANSLATION.) 

Su,  —  I  am  especially  charged  by  my  go- 
▼enunent  to  recommend  to  you  the  mission 
which,  being  ordered  to  instruct  the  English 
nation,  and  through  it,  the  whole  of  Europe, 
as  to  the  true  situation  of  things  in  Qreeee, 
and  thus  to  destroy  the  calumnies  which  our 
enemies  have  but  too  widely  spread  against 
the  principles  and  the  olnect  of  our  struggle, 
wilLhave  need  of  your  judicious  counsels,  and 
the  support  of  your  suffrages  in  favour  of  our 
cause,  in  order  that  we  may  readi  the  [de- 
sired] end. 

Antidpating  that  generous  assistance  which 
you  wiU  kindly  grant  by  the  influence  of  your 
talents  on  behalf  of  a  cause  you  have  so  vic- 
toriously defended,  I  pray  you.  Sir,  to  accept 
beforehand  the  gratitude  of  the  Provisional 
Government  of  the  Qreek  nation,  as  well  as 
that  of  my  individual  esteem  and  highest  ooa- 
sideratioQ. 

(Signed)    A.  Mav&ocojudato. 

TripoUtsa,  June  » (July  4.)  laSS. 
To  Mr..  Jeremy  BeiUham^ 

Jwri9conguUy  fo.  jfc. 

Jeremjf  Bentham  to  the  Greek  Ptomekfnai 
Government  —  Letter  1.  In  anewer  to  the 
foregoing. 

Legislators  qfregenerated  Greece  ! — Whe- 
ther for  the  sort  of  encouragement  with  whidi 
you  have  been  pleased  to  honour  me,  any 
such  praise  is  due  as  that  of  discernment,  it 
belongs  to  the  world  at  large,  not  to  him 
who  is  the  object  of  it,  to  pronounce.  Of 
the  magnanimity  manifested  by  an  address  of 
this  complexion  to  a  man  whose  position  is 
so  completely  destitute  of  everything  which 
could  render  him  an  object  of  sudi  notice  to 
ordinary  minds — to  a  man  from  whom  no 
service  can  possibly  have  been  looked  for  in 
any  shape  but  that  in  which  a  small  particle 
of  it  has  already  been  so  richly  remunerated, 
— there  can  be  but  one  opinion :  sueh  is  the 
honour  your  body  has  ccmferred  on  itself,  and 
by  nothing  more  that  I  could  say,  could  any 
addition  be  made  to  it. 

As  to  me,  to  the  illustration  conferred  on 
me  by  such  a  letter,  has  been  added  the  most 
singular  one  of  its  being  delivered  by  the 
hand  of  the  very  person,  by  whose  signature, 
in  his  character  of  president  of  your  body,  it 
was  authenticated;  a  man  whose  warrant  I 
have  already  for  calling  him  by  the  endearing 
aame  of  son.  **  Orlando,'*  said  I  to  him  t'other 
day  .in  French,  **  thus,  and  thus  only,  can  I 
address  you.  Monsieur  Orlando  ?  *  My  lips 
dose  against  the  words.  Monsieur  S^n? 
Monsieur  Pericles?  Monsieur  Epaminondas? 
Monsieur  Philopcemen?    Who  ever  heard 

*  At  this  time,  all  that  in  England  was  known 
of  that  gentleman  was.  that  in  bin  own  country 
he  had  filled  the  highest  situations  of  pubhc 


any  such  barbarisms?"  «'Let  me  but  call 
you  father"  was  the  answer,  "  and  call  me 
what  you  please." 

Ki^iH  Bentham,  indeed?  L^gidsttocs !  To 
others,  if  you  please :  to  me,  as  you  love  me, 
no  more  Kumu  Common  as  the  word  is,  there 
is  a  glare  or  legitimacy  upon  it  that  hurts  asy 
eyes.  Give  it  to  my  imperial  correflpondent ; 
give  it  to  the  Avr««^«r«( — the  modem  Alex- 
ander ;  from  him,  perad venture,  yoa  may  have 
a  note  of  thanks  for  it :  but,  in  this  case,  or 
you  may  lose  your  labour,  it  should  be  in  the 
superlative — sublimated  into  K^i««w«««. 

Oh  yes  I  when  you  speak  to  me,  add  wu. 
riM  to  it,  —  or,  as  you  now  say»  §»mt^  Has 
I  nave  already  merited :  this,  i£  frona  you, 
would  be  my  most  honourable  title.  If  to  do 
so  be  in  the  power  o€  labour,  no  hired  mt- 
vant  ever  merited  it  better,  aaleas  by  the 
pleasure  so  intimately  eorabined  with  it,  the 
merit,  as  in  the  eyes  of  certain  casoists,  woaM 
be  annihilated.  Seventy  years  i^,  I  devoted 
myself  to  the  service  of  mankind :  and  now. 
at  length — for  by  you  am  I  enabled — now, 
at  length,  nor  yet  altogether  without  pros- 
pect  of  success,  do  I  behold  mysdtf  oecupsed 
in  the  performance  of  that  vow. 

This  willbeddivered  to  you  by  the  worthy 
comrade  of  our  Luriottis,  Edward  Blaqniere, 
by  whom  his  title  of  ^ajliXummmib*^,  as 
given  to  him  in  yours  to  mcy  contaniKa  to  he 
so  well  merited. 

Farewell,  legislators!  May  saooeae  ever 
attend  your  labours  in  the  council,  aa  it  has 
done  those  of  your  heroes  in  the  fieUL  Should 
any  modem  Xerxes  presume  to  ofi^  obatiis 
tion  to  them,  may  his  fote  be  that  of  the  an- 
cient one.  Already,  in  thus  writing  to  you,  I 
have  perhaps  written  too  much.  I  resomc  the 
pen  which  yours  found  me  writing  with  &r 
you.  What  remains  is — to  subscribe  myself 
and  with  somewhat  more  truth  than  is  oobb- 
mon  in  such  subscriptions,  your  )«vJU«. 

(Signed)    Jersmy  Bkmtbam. 

Qaesn*B-Sqiuur«  Place,  Wwtmlagteiw 
London,  Felwvary  IS,  18S4. 

To  the  Sovereign  Legislative  Council 

of  Greece, 

4.  n^«r*fe«/vj^  Ai*t»ti0'ig  Tilt  'EAX^)«r. — *Vi 

*Ay  4  XA/ecr^A  »«)  E«3ai/M**  'AyyXlm  nxu^n* 
rcj  %tivt  A  Xx**  II«XjTn7,  A  MuriMi  rav  A«m#- 
yv  M&a  2«X«ii«f ,  h  tvrrv^f  *EXA4if  ;|;«i^  lalm 

rs«X«f. 

rn  iMift,n  THr^wtuTtUm    ^k  Mix*  nS  jBwJUwm* 

l^t0'rii/*»9t»*vi  WW  JMMMC,  nrtrtX«M*  u^  m 
^iXrW»  r««  r0X/Ti»«v  riif  *EXXs)«c  S«rr^«T^ 
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**  B«JLA.'  cvrmt  aXsiy  n  ^•dff  A«iii««7ri  yttneu,** 
(TRANSLATION.) 

4.  Provisicnal  Chvemment  of  Greece,  The 
Greek  Senate  to  Mr.  Jerewnah  BetUham, 
PkilheUenist, — Letter  2.  Noticing  his  Let- 
ter 1 Period  ad.  No.  1122. 

If  splendid  and  happy  England  is  proiid  of 
havbg  you  for  a  citizen,  — unbappy  Greece, 
the  motiier  of  Lycurgus  and  Solon,  rqoioes 
that  she  has  had  the  good  fortune  to  obtain 
in  her  regeneration  a  most  able  and  humane 
law-giver. 

1^  children  of  friendly  Greece,  gathering 
flowers  from  the  flowery  meadow  of  your 
works,  are  continually  soaring  to  a  height 
which  they  have  not  as  yet  been  able  to  at- 
tain. The  members  of  the  senate  are  deve- 
loping their  powers ;  and,  according  to  your 
scientific  rules,  are  co-operating  in  the  amend- 
ment of  the  political  system  of  Greece. 

Hail,  then,  friend  of  Greece !  you  possess 
a  reward  worthy  of  your  virtue,  in  the  plea- 
sure which  you  receive  from  the  happiness  of 
your  friends.  Farewell,  and 

'*  Strike  thus,  that  you  may  procure  some 
salvation  for  the  Greeks."  —  fTomer,  282. 
Thbodoret,  7%e  Vice-President. 
Jo.  ScANDALiDES,  Chief  Secretary 
of  the  Senate, 
NapolU  Angnst  11, 18M. 

5.  Provisional  Government  of  Greece,     The 

Secretary-General  to  J,  Bentham,  Esq 

Period  2d,  No.  254. 

It  is  with  great  satisfiu^tion  suffering  Greece 
has  observed,  that,  while  she  took  up  arms 
to  assert  the  rights  of  her  political  existence, 
the  enemies  of  the  public  good,  and  the  friends 
of  their  own  narrow  interests  alone,  have, 
with  all  their  sophisticate  attempts,  not  been 
able  to  attach  the  slightest  blaiiie  to  the 
sanctity  of  her  cause ;  but,  on  the  contrary, 
their  intrigues  have  caused  the  veil  to  be 
withdrawn  which  has  hitherto  concealed  the 
truth  from  the  eyes  of  the  many. 

She  cannot,  however,  refrain  from  express- 
ing her  thanks  to  those  persons  whose  feelings 
of  humanity  have  prompted  them,  from  the 
beginning,  to  interest  themselves  in  her  de- 
fence of  &ose  indisputable  rights  which  belong 
to  her,  and  have  shown,  in  various  ways,  that 
they  wished  to  behold  the  light  which  was 
kindled  and  kept  alive  by  Thrasybulus  and 
Epaminondas — the  light  of  freedom —  again 


burning  upon  her  sacred  soil,  and  which  the 
right  oi'  the  stronger  had  extinguished  for  so 
great  a  length  of  time. 

Sir,  your  noble  sentiments  were  long  ere 
this  well  known  to  our  nation.  But  your  timely 
proposal  of  the  plan  of  a  political  and  consti- 
tutional code — which,  as  being  the  offspring  of 
so  distinguished  a  political  philosopher,  will 
happily  organize  the  infimt  constitution  of 
Greece — has  stiU  more  clearly  evinced  your 
friendly  sentiments  for  the  Greeks.  But,  be- 
sides tins,  your  proposal  for  educating  three 
young  Greeks  at  your  expense,  offers  still 
further  motives  to  the  sincere  gratitude  of 
the  Greek  nation,  and  the  great  satisfaction 
of  that  government,  whose  sentiments  I  am 
charged  to  interpret :  for  from  this  it  is  evident 
that  you  wish  not  only  the  political  existence, 
but  the  moral  wd&re  of  oar  nation. 

I  am  charged  also  to  assure  you,  that  my 
government  desires  you  will  not  cease  con- 
tinually to  watch  over  her  operations,  and  to 
afford  her  the  benefit  of  those  deep  political 
views  of  which  Greece  at  present  stands  so 
greatly  in  need,  in  order  to  be  led  happily  to 
the  sacred  end  of  her  independence ;  an  end 
which  the  respectable  friends  of  the  Greek 
cause  wiU  not  cease  to  accelerate  by  all 
possible  means  that  are  consistent  with  the 
general  good  of  human  nature;  and  whUe 
tradition  and  history  will  preserve  immortal 
the  revered  names  of  sudi  persons,  the  grati- 
tude which  exists  in  the  hearts  of  the  Greek 
nation  will  remain  indelible. 

The  Provincial  Secretary-General^ 
(Signed)     P.  G.  RoDios. 

Hie  19Ui  of  Aiunut  18S4.  O.  8. 
NapoU  dl  Aomsnla. 

tetter  2.  To  the  Greek  Provisional  Govern- 
ment: with  the  Buenos  Ayres  Tactic  Code, 
Ifc. 

Jeremy  Bentham  it  VAssembUe  de  la  Grice, 

Leoislatburs  1  — Ci-joint  est  un  present 
que  je  prends  la  liberte  de  vous  offiir.  Ce 
n'est  pas  ce  qui  auroit  ete  un  ouvrage  de  ma 
fii9on,  un  simple  pr^et,  et  rien  de  plus :  c'est 
un  r^lement,  qui  dej&  pendant  trois  annees  a 
dirige  tons  les  proc^des  d'une  assemblee  le- 
gislatrice.  Cette  assemblee  est  celle  de  la 
republique  de  Buenos  Ayres,  dans  TAme- 
rique  Meridionale.  L*exemplaire  pour  lequel 
je  prie  llionneur  de  votre  acceptation,  en  est 
peut4tre  la  seul  qui  existe  presentement  en 
Europe.  La  date,  comme  vous  voyez,  n*y 
est  pas.  U  m*a  ete  envoye  par  son  auteur, 
Bernardino  Rivadavia,  dans  une  lettre,  datee 
du  26  Aoilt,  1822,  laquelle,  par  je  ne  sais  quel 
malheur,  ne  m'est  parvenue  qu*au  5  Avril 
dernier  (1824.)  D  y  a  environ  une  quinzaine 
que  j'ai  eu  la  satisfitction,  si  inesperee,  de  le 
serrer  dans  mes  bras  id  &  Londres,  o^  il  est 
venu  pour  quelques  afihires,  gouvemant  tou- 
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JQurs  par  les  ^Idves  qu'il  a  formes,  et  la  re- 
putation  unique  qu*il  a  acquiae.  De  tous 
les  etats  formes,  ou  plutdt  qui  se  forment, 
tor  les  debris  des  monarchies  Espagnoles 
et  Portogaises  en  Amerique,  le  seul,  qui  a 
pris  jusqu'id  une  assi^te  ferme  et  heureuse, 
est  ceiui  dont  on  peut  le  dire  le  fondateur : 
aussi  est-oe  le  seul  auquel  le  gouvemement 
Anglois  a  donne  des  marques  non-equiyoques 
d*estime.  Je  viens  d'en  voir,  qui,  pourn'dtre 
pas  publiques  n*en  sont  pas  mains  essentielles 
et  authentiques. 

Legislateurs  I  Je  vous  envoye  oe  r%le- 
ment,  et  je  ne  I'ai  pas  mdme  lu.  Void  pour- 
quoi.  Dans  le  moment,  nul  besoin  pressant, 
ne  me  portait  k  le  lire,  et  je  me  suis  eontente 
d'en  fiure  fidre  une  traduction  Angloise,  que 
je  garde.  Presentement,  ce  n'est  que  depuis 
quelques  heures  que  I'idee  de  le  mettre  a  profit 
de  oette  mani^  se  m'est  presentee.  Le  na- 
vire  est  au  point  de  partir.  Si,  aprds  I'avoir 
lu,  il  m'etoit  arrive  de  trouver,  ne  fSkt-ce  qu'un 
seul  point,  sur  lequd  je  ne  fiis  pas  d*accord 
avec  Pauteur,  je  n'aurois  pas  p&  tous  I'en- 
voyer  sans  reserve :  et  cette  reserve,  je  ne 
I'teirois  pO  &ire  sans  en  donner  les  motifs,  ce 
qui  auroit  entraine  des  longueurs  point  du  tout 
convenables.  Cependant,  au  moins  d*avoir 
des  caisons  suffisantes  pour  Hre  persuade,  que 
le  tout  ensemble  est  d'accord  avec  mes  prin- 
dpes,  je  n'aurois  pas  eu  la  hardiesse  d*y  at* 
tacfaer,  pour  ainsi  dire,  mon  cachet  en  vous 
en  fiiisant  roffre.  Dans  le  moment,  je  trouve 
une  copie  que  j'en  avais  fiiit  tirer  de  la  lettre 
qui  Pacoompagna :  elle  pourrait  vous  fiure  voir 
si  c'est  sans  fondement  que  je  me  fie  JL  sa  con- 
formite  avec  mes  prindpes. 

*'  Bon  pour  la  theorie,  mauvais  pour  la  pra- 
tique," aphorisme  qui  se  contredit  lui-m^me, 
mais  qui  n*en  est  pas  moins  en  fiiveur  auprds 
ceuz  dont  les  inter^ts  particuliers  se  trouvent 
contraries,  par  une  mesure  contre  laquelle  il 
n'y  a  pas  autre  chose  a  dire.  Quoiqu*il  en  soit, 
le  present  n'est  pas  du  nombre  des  cas  oii  ce 
sophisme  puisse  esperer  k  trouver  acceptation : 
car  il  y  a  deji  trois  annees  au  moins,  pendant 
lesquelles  cette  base  de  toutes  les  loix  a  sou- 
tenu  avec  edat  I'epreuve  de  la  pratique. 

Les  offices  qu*occupait  Rivadavia,  lorsqu'il 
a  redige  ce  reglement,  et  qu*U  a  continue  d*oc. 
cuper  jusqu'aii  moment  de  son  depart  pour 
Londres;  sont  ceux  de  ministre  de  finance, 
ministre  de  I'interieur,  et  ministre  des  affaires 
etrangdres. 

J'ajouterai  peut-dtre  un  on  deux  autres 
morceaux  de  mdme  main,  dans  la  pensee,  que, 
peut-te-e,  par  occasion,  ils  pourront,  h  vos 
veux,  ^tre  utiles  k  consulter  au  moins,  si  non 
a  servir  de  modMe. 

Quant  k  moi,  je  viens  de  fiiire  passer  dans 
les  mains  d*un  Grec  bien  instruit,  pour  etre 
traduite,  la  premiere  feuille  d*un  projet  d'un  j 
rode  consdtutionel  pour  un  etat  quelque  ce 
soit ;  ouvrage  qui  m*a  deja  cout^  plus  de  deux  j 


anneea  de  travaux  tevdres,  qui  heurea 
approchent  Aleur  terme.  H  sera  impnme  id 
en  Anglais,  en  Grec,  et  peot-^tre  en  dratm 
langues.  L'Espagnol  ne  trains oublie.*  Les 
occasions  qui  pourroient  s'offrir  pour  tods  a 
offrir  des  exempUdres,  en  nombre  anffjiiit,  ae 
seront  pas  perdues.  Legislatetm,  vous  kv 
donnerez  le  sort,  que  vous  preacrism  voCre 
sagesse.  (Slgne)  JBaSMT  Bexitham, 
LoBdxm,  B«pt.  81, 1894. 

(TRANSLATIOlf.} 

Jeremy  Beniham  to  the  Legialatioe  Ab^ 

umbhf  of  Greece. 
Legislators  1  Annexed  is  a  preaeat  wUdi 
I  take  thelibertv  to  offer  yoo.  It  is  not  mcreiy 
what  s  work  of  my  making  would  have  bees 
— a  simple  project,  and  nothing  more  »  it  is  a 
regulation,  which  already,  during  three  yean, 
has  directed  all  the  proceedings  of  a  legisla> 
tive  assembly.  This  assembly  is  that  ^thc 
Republic  of  Buenos  Ayres,  in  Sooth  AmerinL 
The  copy,  for  which  I  beg  the  hoiMNir  of  yoar 
acceptance,  is  probably  the  only  one  that  aov 
exists  in  Europe.  The  date,  as  yott  see, » 
wanting.  It  was  sent  me  by  its  author,  Btr- 
nardino  Rivadavia,  in  a  letter  dated  the  26ch 
August  1822,  and  which,  by  some  means,  did 
not  reach  my  hands  until  the  5th  April  1824. 
It  is  now  about  a  fortnight  since  K  had  the 
imlooked-for  satisfiustion  of  clasping  him  a 
my  arms  here  in  London,  where  he  ia  eone 
on  some  business,  still  governing,  however, 
by  the  pupils  which  he  has  formed,  aad  the 
reputation  which  he  has  acquired.  Of  all 
the  States  formed,  or  rather  formiiig,  out  of 
the  wreck  of  the  Spanish  and  Piortagaese 
monarchies  in  America,  the  only  dtee  which 
hitherto  has  taken  a  firm  and  happy  fiDoCbfr. 
is  that  of  which  he  may  be  called  the  foonder : 
it  is,  too,  the  only  one  to  which,  the  Kigftih 
government  has  given  unequivocal  marks  at 
esteem.  I  have  recently  seen  evidence  of  it, 
which,  though  not  public,  is  not  leas  aa- 
thentic. 

Legislators !  I  send  you  these  regvlatiDBR, 
and  I  have  not  even  rnd  them,  nas  ia  the 
reason :  there  was  no  immediate  moCiTe  fer 
my  doing  so,  and  I  have  contented  ny^ctf 
with  causing  an  English  translatioa  to  be 
made,  which  I  retain.  Meanwhile  it  k  oriy 
within  these  few  hours  that  the  idea  of  thv 
putting  it  to  use  occurred  to  me.  The  ship 
is  on  the  point  of  sailing.  If,  after  having 
read  it,  I  had  chanced  to  find,  w«re  it  oaiy 
a  single  point,  on  which  I  did  not  ogree  with 
the  author,  I  could  not  have  acnt  it  ym 
without  a  reservation,' and  that  reaervatien  I 
could  not  mi^e  without  giving  you  the  lea- 


"MaylH27.  Of  the  two  volumtt  cf  whid)  it 
consists,  an  impression  (a  transUtioo  of  the  fim) 
is  far  advanced :  translator.  Dr.  Puigblaach,  iMe 
professor  of  Hebrew  at  AlcaU,  and  subaeqacDth, 
Deputy  from  Catalonia  to  the  hst  SpanMi  Carta. 
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toMs,  whidi  would  bare  dmwn  me  into  dit^ 
cussioiis  of  inconvenient  length ;  nevertheleta, 
1  am  penueded  I  have  nifficient  motivee  for 
thinking  it  agrees  with  my  principles  on  the 
whole,  or  I  should  not  have  had  the  hardi- 
hood to  attach  as  it  were  my  sesl  to  it,  by 
making  you  the  offer  of  it.  I  have  this  mo- 
ment Iband  a  oopy  which  I  had  taken  from 
the  letter  which  aooompanies  it.  You  will 
see  by  it  whether  I  have  not  justly  trusted  to 
its  conformity  with  my  principles. 

**  Good  in  theory,  bad  in  practice,"  is  an 
aphorism  which  contradicts  itodf,  but  which 
is  not  the  less  in  fiivour  with  those  whose 
particular  interests  are  thwarted  by  a  measure 
against  which  there  is  nothing  else  to  say. 
However,  the  present  is  not  amongst  the 
number  of  cases  in  which  this  sophism  can 
hope  to  find  acceptance ;  for  three  years  at 
least  have  passed,  during  which  this  basis  of 
all  laws  has  sustained  with  edat  the  proof  of 
practice. 

The  offices  which  Rivadavia  filled  when  he 
drew  up  these  regulations,  and  which  he  cc»- 
tinued  to  fiU,  up  to  the  moment  of  his  de- 
parture for  London,  were  those  of  minister  of 
finance,  minister  of  the  interior,  end  minister 
of  foreign  afl^drs. 

I  shiJl  add,  perhaps,  one  or  two  sentences 
by  the  same  hand,  in  the  idea  that,  in  your 
eyes,  they  may  appear  useful  to  consult,  if 
not  to  serve  as  models. 

With  regard  to  myself,  I  have  just  deli- 
rered  into  the  hands  of  a  well-informed  Greek, 
for  the  purpose  of  transbtion,  the  first  sheet 
of  the  project  of  a  constitutional  code  appli- 
cable to  any  state — a  work  which  has  already 
cost  me  more  than  two  years  of  hard  labour, 
which  is  fortunately  approaching  a  dose.  It 
will  be  printed  here  in  English,  in  Greek, 
and  perhaps  in  other  languages.  The  Spanish 
shall  not  be  forgotten.  Any  opportunities  that 
may  offer  to  transmit  you  copies  shall  not  be 
lost.  Legislators,  you  will  give  them  that  fiite 
which  you  in  your  wisdom  may  think  they 
naerit.    .     (Signed)    Jeebht  Bentham. 

London,  September  ai,  1824. 

6.  Theodore  Negru  to  Jeremy  Btmthamy  de- 
tiring  his  aesittanct  towards  formng  a 
Cina  Code. 

Monsieur, — Dans  Tintention  de  travailler 
k  la  formation  d*un  code  civil  pour  ma  nation, 
je  sens  le  besoin  d'^e  guide  ft  ce  travail. 
Votre  rare  merite  k  cette  science  profonde, 
et  votre  amour  pour  le  bien  de  lliumanite, 
ai  connus  du  monde,  me  fiiisaient  chercher 
Toccasion  de  m'addresser  a  vous.  Ce  fut  la 
connaissance  que  j'ai  eu  I'honnenr  de  &ire 
demi^rement  de  riUustre  ami  de  la  Grece, 
M.  le  Colonel  Stanhope,  qui  vient  de  me  la 
procurer.  J'en  profite.  Monsieur,  pour  vous 
dire  en  pen  de  mots  que  je  me  propose  de 
travailler  sur  le  Code  Civil  des  Franyais,  en  y 


substitusiit  totttefofs  tout  ce  que  je  eroirria 
plus  oonfiMme  ft  notre  regime  constitutionnel. 
Quant  ft  I'ordre  des  matiires,  je  ne  crois  pas 
pouvoir  trouver  nn  meilleur  code  que  oelui-cL 

C'est  1ft,  Monsieur,  le  plan  du  travail  que 
je  me  propose  d'embrasser.  Je  me  fids  nn  de- 
voir de  le  mettre  sous  vosyeux,  afin  de  savoir 
votre  opinion  ft  cet  egard,  et  profiter  de  voa 
fauudres  poor  tout  le  detail  de  Touvrage. 

Le  oode  civil  etant  de  nature  ft  influer  in- 
directement  au  moral  des  hommes,  eomme  U 
Influe  directement  an  sort  de  la  sodete,  il  est 
essentiel  pour  notre  regeneration  qu'il  ne  s'e* 
loigne  point,  s*il  est  possible,  des  prindpes  im- 
muables  de  la  raison.  Le  seul  moyen  d*y  par- 
venir  est  d'obtenir  encore  votre  assistance  et 
votre  direction,  que  vous  ne  me  refuserez  pas 
sans  doute,  vA  qull  s'agit  de  contribuer  ft  la 
guerison  des  plaies  d'un  peuple,  jadis  illustre 
pour  ses  lumi^res,  et  renomme  pour  les  avan-* 
tages  qu'il  a  procures  ft  la  sodete. 

Quant  ft  ce  qui  eonoeme  les  autres  moyens 
dont  je  pourrais  avoir  besoin  dans  ce  travail, 
M.  le  Colonel  a  bien  voulu  prendre  connais^ 


Au  reste,  je  saiais  cette  occasion  ponr  vous 
donner  Tassurance  des  sentimens  de  haute 
estime  et  consideration  distinguee,  avec  les- 
quelles  j'ai  llionneur  d'etre,  Monsieur,  votre 
tr^humble  et  tr^-obeissant  serviteur, 

(Signe)     Th.  Neoris.* 
A  Monsieur  Mon,  J.  Btntham,  ffc,  8^e,  jfc. 

(TRANSLATION.) 

Sir, — Intending  to  labour  in  the  formation 
of  a  dvil  code  for  my  nation,  I  feel  the  neces- 
sity of  a  guide  in  this  undertaking.  Your 
rare  merit  in  this  profound  sdence,  and  yonf 
love  for  the  cause  of  humanity,  are  so  well 
known,  that  they  compel  me  to  seek  a  motive 
fi>r  addressing  you.  The  acquaintance  which 
I  had  lately  the  honour  to  make  with  that 
illustrious  friend  of  Greece,  Colonel  Stanhope, 
has  procured  me  this  gratification.  I  avail 
myself  of  it,  Sir,  to  tell  you,  in  a  few  words, 
that  I  propose  to  work  on  the  French  Civil 
Code ;  substituting,  nevertheless,  all  that  I 
think  more  conformable  to  our  constitutional 
regime.  With  reference  to  the  arrangement 
of  subjects,  I  do  not  believe  I  can  find  a  better 
code  than  this. 

This,  Sir,  is  the  plan  of  the  work  that  I 

*  Theodore  Negris,  who  was  at  tids  peridd 
Minister  of  Justice,  was  one  of  the  few  men  who 
had  formed  a  conea  estimate  of  the  want*  of 
his  country :  and  since  his  death  no  individual 
has  appesued  to  su^^ly  his  place  by  forwarding^ 
or  even  by  recommending  the  adoption  of  any 
eodfe  of  laws,  which  has  long  been,  and  stiU  is, 
one  of  the  primary  necemities  of  Greece.  Negria 
had  the  sagadty  to  see  the  necessity  of  a  pmmpt 
atteatioa  to  this  subject*  and  the  virtue  to  urge 
the  early  consideration  or  it  on  all  whom  he  could, 
influence.  But  his  power  was  inconsiderable,  even 
when  he  poaieBsed  office,  and  he  died  soon  aftec 
the  dispatch  of  the  above  letter. 
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ipiirpoee  to  undertake.  I  think  it  my  duty  to 
place  it  before  you,  in  order  to  ascertain  your 
opinion  on  tbis  head,  and  to  profit  by  your 
remarks  in  all  the  details  of  the  work. 

The  dvil  code  being  of  a  nature  indirectly 
to  influence  the  moral  conduct  of  man,  as  it 
directly  influences  the  flituation  of  society,  it 
is  essential  for  our  regeneration,  that  it  should 
wander  as  little  as  possible  from  the  immu- 
table principles  of  reason.  TheonlymeaBsio 
obtain  it  is  to  hsre  your  asnstmioe  and  your 
direction^  which,  without  doubt,  ^ou  will  not 
refuse  me,  seeing  that  it  wiUcontnbute  to  heal 
the  wounds  of  a  nation,  Cormerly  Ulustrioas 
for  its  knowledge,  and  renovmed  for  the  be- 
nefits which  it  has  conferred  on  society. 

With  regard  to  what  oonoems  the  other 
matters  of  which  I  may  stand  in  need  in  this 
work.  Colonel  Stanhope  has  kindly  taken 
diarge  o£  I  take  this  occasion  to  assure  yon 
of  the  high  sentiments  of  esteem  and  dis- 
tinguished consideration,  with  which  I  have 
the  honour  to  be.  Sir,  your  very  humble  and 
very  obedient  servant, 

(Signed)     Tb.  Neoru. 

To  Mr.  Jeremy  Bentham,  ^e.  f^c,  jfc 

Jeremtf  BerUham  to  TTieodore  Negris,  in  answer 
to  his  letter  No,  6. 

G'est  avec  un  plaisir  bien  sinc^  que  j*ai 
recu,  par  les  mains  de  notre  illustre  et  ex- 
cellent ami  I'Honorable  Colonel  Leicester 
Stanhope,  la  lettre  dont  vous  avez  bien  you- 
lu  mlionorer.  Je  recevrai,  si  je  sub  encore 
en  vie,  avec  une  satisfaction  correspondante, 
votre  travail  dont  vous  me  donnez  I'esperanoe 
sur  le  code  civil ;  et  j'y  porterai  Tattention, 
dont,  au  dire  de  notre  susdit  ami,  il  ne  peut 
roanquer  d'etre  digne.  A  Ten  croire,  c'est 
un  vrai  bonheur  pour  la  Gr^ce,  de  oontenir 
dans  son  sein  une  main,  si  bien  assortie  k  une 
csp^  de  travail  litteraire,  dont  I'importanoe 
laisse  en  arri^re  k  une  distance  infinie  toutes 
lesautres. 

Quant  au  Constitutionnel  —  un  code,  sur 
lequelj*ai  travaille  &-peu-pr^  deux  annees, 
manque  peu  d'^re  en  6tat  d'etre  envoye  en 
manuscrit  k  Paris,  k  votre  excellent  Docteur 
Corai,*  qui  a  eu  la  bonte  de  promettre  d'en 
fiure  une  traduction  en  Grec  modeme,  laquelle 
sera  imprimee  k  Ptffis,  et  je  crois  avec  V An- 
glais k  cote,  pour  les  exemplaires  en  ^tre  dis- 
tribues  en  Gr^ce. 

Vous  m'obHgeriez,  Monsieur,  en  me  don- 
nant  quelquesrenseignemens  sur  les  endrotts 
qui  seroient  les  plus  convenables  k  oet  ^gard, 
et  les  personnes  dans  ces  endroits  auxquelles 
il  seroit  le  plus  convenable  de  les  adresser. 

Apres  la  situation  de  Premier  Mtnistre, 
lequel,  dans  le  corm  Ic^slatif  est  dans  mon 
code  le  premier  fonctionaire,  4-peu-pr^ 


«  By  the  ill  health  of  that  excellent  man,  this 
design  was  fhistiated. 


comme  cbes  les  Etats  Vvh  Angio- Americnat, 
le  Preadeat — la  plus  imporlainte  eat  ceDe  de 
Mimstre  delaJuaiiee :  et  c'est  «v«e  ime  satif- 
fiction  peu  ordinaire  que  je  croia  vioir,  dbns 
la  personne  de  Panteur  destine  d«  eode  civfl, 
un  legiste,  et  homme  d'etat  si  omiahle  de  la 
rempUr. 
Ayai^  oul  dire,  qae  par  ci  at  par  A  «b 

oaangas  a^tes  en  Francais  par  non  sod 
Dumont,  ou  au  moins  de  rouviage  prinopal, 
aomme  TVaitf  de  LeffislaHomj  Ciwe  et  Aaolr, 
en  trais  volumes,  en  Svo,  il  m'est  trlste  d'ap- 
prendre,  qu'aucun  au  diiepart  de  Stankope, 
n'cB  avoit  jamais  pass6  dam  voa  maiin.  Fv 
la  prtente  occaaioa,  j'ai  fidt  oe  que  j*ai  pi 
pour  oombler  une  partie  de  ee  vide,  et  je  me 
mets  en  devoir  pour  en  trouverd'taitrea.  Us 
exemplaire  d'on  traits  sur  les  Pfeares  Jofi. 
eiaires,  dans  lequel  j'ai  tftdie  de  couviii'  le 
champ  entier  de  ce  snjet  juaqn'ici  vierge,  est 
actuellement  dans  mon  pouvoir:  noab  par 
cette  occasion,  qui  est  pressaate,  je  ne  aab 
pas  dans  le  moment  si  je  pourrais  ttoaver  id 
des  exemplaires  de  Tun  ou  de  I'antre  dea  deox 
autres  de  mes  ouvrages  d-desaus  iikCqaes. 
Je  vais  envoyer  tout  oe  qui,  dans  le  BMHiient, 
est  en  mon  pouvoir,  de  ceux  qui  sont  en  laagae 
intelligible.  QuantaeeuxquiaontenAiiglaif, 
oe  n'est  pas  le  moment  pour  chercher  k  en 
encombrer  vos  taUettes. 

La  presente  est  acoompegn6e  d*iiiie  Bate  a- 
peu-pr^  complette  de  oenx  de  mes  oovragcs 
qui  ont  jusqu'ici  sort!  de  la  preaae.  Ds  ae  sool 
pas  tons  encore  public. 

Dds  que  oe  paquet  vous  soit  parreno,  je 
me  fie  i  votre  amitie  pour  saisir  la  piemS^e 
occasion  de  m*en  fidre  recevoir  la  noavelle. 
«         (Signe)    Jbkbmt  Benthav. 

(TRANSLATION.) 

Jeremy  Bentham  to  Theodore  Negris. 

I  HAVE  received  by  the  hands  of  our  illus- 
trious  and  excellent  friend  Colonel  ftfirestef 
Stanhope,  with  very  sincere  pleasure,  the  let- 
ter with  whidi  you  have  been  so  good  as  to 
honour  me.  I  shaU  receive,  if  I  am  still  alive, 
vrith  corresponding  satisfiustion,  the  work 
which  jfou  allow  me  to  hope  for  on  the  dvjl 
code;  it  shall  have  my  best  attentioa,  of 
whidi,  according  to  our  said  friead'a  accouat, 
it  cannot  fidl  of  being  worthy.  It  noast  be 
truly  an  honour  to  Greece,  to  poaacaa  a  pen 
so  appropriately  qualified  for  a  literary  labour, 
whose  importance  leaves  all  others  at  an  in- 
finite distance. 

As  fiur  as  the  constitutional  part  is  coa- 
cemed,  a  code  upon  nHiidi  I  have  Islwured 
nearly  two  years,  is  very  nearly  in  a  state  to  be 
sent  in  manuscript  to  Paris,  to  your  excelleat 
Doctor  Corai,  who  has  had  the  goodness  to 
promise  to  make  the  translation  into  moden 
Greek,  which  will  be  printed  at  Paria,  and  I 
believe  with  the  English  annezed,  in  order 
that  the  copies  may  be  distribvted  in  Greece. 
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Too  will  oblige  me.  Sir,  by  giving  me 
information  respeetingthe  most  eligible  places 
for  that  purpose,  and  lUso  the  persons  at  those 
places  to  whoni  it  ^vill  be  proper  to  address 
them. 

After  the  situation  of  prnae  mim§ter,  who, 
in  the  legislative  body,  is  in  my  oode  the  first 
functionary,  nearly  similar  to  the  President 
of  the  Ani^o-American  United  States,  the 
most  important  is  that  of  the  Minister  of  Jus- 
tioe;  and  it  is  with  no  little  satis&etioo,  I 
perceive*  in  the  person  of  the  author  of  the 
civil  code,  a  legist  and  statesman  so  well  abltf 
to  fill  that  office. 

Having  heard,  that  here  and  there  in  Greece 
there  are  several  copies  of  my  works,  written 
in  French  by  my  firiend  Dumont,  or  at  least 
of  the  principal  work,  entitled,  **  TraitSdt  Le^ 
giskUumCiviU  etPenaUf*  in  three  volumes  in 
8vo,  I  regret  to  find,  that  at  the  period  of 
Colonel  Stanhope's  departure  it  had  not  been 
seen  by  you.  By  the  present  occasion  I  have 
tried  to  repair  that  loss,  and  shall  also  avail 
myself  of  future  opportunities.  A  copy  of  a 
treatise  on  judicial  evidence,  in  whidi  I  have 
tried  to  lay  open  the  whole  field  of  argument, 
is  now  finished ;  but  by  this  opportunity, 
which  is  a  hurried  one,  I  am  in  doubt  whe- 
ther I  shall  be  aUe  to  fiorward  copies  of  either 
one  or  the  other  of  these  works.  I  shall  send 
all  I  possess  which  are  in  a  language  £uniliar 
to  you.  With  Tegud  to  those  which  are  in 
English,  it  will  not  be  worth  while  to  encunu 
ber  you. 

The  present  is  accompanied  by  a  nearly 
complete  list  of  such  of  my  works  as  have 
Already  issued  from  the  press,  but  they  are 
not  yet  all  published. 

As  soon  as  this  packet  comes  to  hand,  I 
trust  to  your  friendship  to  take  the  &rst  op- 
portunity to  let  me  know  you  have  received  it. 
(Signed)    Jb&emt  Bsmtham. 

jLetter  3.  To  tht  Provisional  Government  of 
Oreece:  with  part  of  a  Constitutional  Code. 

Legislators, — On  the  25th  of  October  last, 
1824,  I  had  tiie  pleasure  to  receive  the  two 
letters  with  which  you  were  pleased  to  ho- 
nour me,  both  dated  from  Napoli  de  Roma- 
nia; the  one,  of  the  11th  August  1824,  with 
the  signatures  of  the  vice-president,  and  chief 
secretary  of  the  senate  ;  the  other,  of  the  next 
day,  with  the  signature  of  the  provisional 
secretary-general,  P.  G,  Rodios,  according  to 
the  translations  with  which  I  was  favoured 
by  your  three  deputies  here. 

The  &YOurable  mention  which  you  are 
pleased  to  make,  of  such  of  my  papers  as  you 
had  then  received,  fills  me  with  shame  and 
regret  at  the  thoughts  of  the  imperfect  state 
in  which  I  was  obliged  to  send  those  frag- 
ments. My  hopes  were,  that  they  might  prove 
somewhat  better  than  nothing:  and  Hwas 
in  that  hope  that  I  ventured  tiius  to  put  to 
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any  little  reputation  whidi  may  belong 
tome. 

Since  that  time,  to  wit,  by  a  letter  dated 
24th  September  1824,  or  thereabouts,  I  ven- 
tured to  address  to  you,  together  with  an 
explanatory  paper  or  two,  an  ordinance  in 
Spanish  rdative  to  the  tactics  of  the  legis- 
kiure  of  the  republic  of  Buenos  Ayres,  in 
late  Spanish  America.  For  my  pardon  for  this 
liberty,  I  trusted  to  the  aeeompanying  as- 
surance given  me  by  the  illustrious  draughts- 
man, that  it  had  been  framed  in  conformity  to 
the  principles  developed  in  a  work  of  mme, 
which  for  diese  fourteen  years  has  been  before 
the  public  in  French. 

I  now  take  the  further  liberty  of  begging 
your  acceptance  of  a  concisely  expressed,  but, 
in  so  fiu-  as  my  conception  is  correct,  an  all- 
comprehensive  plan,  for  the  education,  loca- 
tion, and  remuneration  of  the  functionaries  of 
any  republican  government,  in  all  their  seve- 
ral official  situations.  Without  any  addition 
at  the  expense  of  the  public,  the  same  plan 
is  calculated  t^  serve  for  an  entire  system  of 
national  instruction,  so  fiur  as  regards  those 
whose  ccmdition  in  Kfo  requires,  while  their 
pecuniary  circumstances  enable  them,  to  im- 
prove their  minds  by  intellectual  culture.  I 
have  therein,  I  hope,  made  tolerably  well 
apparent  the  inseparable  connexion  wluch,  in 
the  case  of  official  men,  I  have  found  to  have 
place  between  the  strictest  frugality  and  the 
highest  degree  of  aptitude,  with  reference  to 
their  several  situations.  Principle,  title,  and 
motto  — Qffieiai  aptitude  maximixed— expense 
minimized.  I  know  not  whether,  in  any  such 
compressed  form,  it  will  be  found  translate- 
able,  with  correspondent  concision,  into  your 
present  language.  From  first  to  last,  in  pre- 
paring these  papers,  I  have  kept  a  more 
espeoisl  eye  on  what  has  been  represented  to 
me  as  being  tiie  situation  of  that  country — I 
need  not  name  it  to  you — whidi  is  in  so  pre- 
eminent a  degree  dear  to  me. 

This  plan  is  contained  in  four  out  of  the 
twenty  sections,  or  thereabouts,  of  the  twenty, 
eight  chapters,  or  thereabouts,  into  which  the 
matter  of  my  proposed  code,  in  its  present 
state,  stands  divided.  Alas  I  it  is  not  even  yet 
completed:  still,  so  fiir  as  regards  the  pro- 
posed text,  it  wants  but  very  little  of  being 
so.  Reasons,  expository  matter,  and  instruc- 
tions for  the  legislator,  are  settled  in  sub- 
stance, and  may  from  time  to  time  follow, 
according  as  time  and  occasion  permit.  My 
hope  is,  that,  in  some  degree,  the  proposed 
text  will  be  found  to  contain  in  itself  the  es- 
sence of  the  reasons  by  which  it  was  suggested. 
I  inclose  the  titles  of  the  several  chapters 
and  sections  of  the  whole,  as  they  stand  at 
present. 

A  circumstance  which,  in  no  inconsiderable 
degree,  has  contributed  to  the  retardation,  is 
the  necesnry  and  most  intimate  connexion 
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which  has  place  between  the  code  of  judicial 
procedure,  and  that  part  of  the  constitutional 
code  which  regards  the  judiciary  branch  of 
the  official  establishment.  In  that  same  pro- 
cedure code,  I  have  already  made  consider- 
able progress.  In  it  my  endeavour  has  been, 
to  apply  upon  a  national  scale,  as  far  as  dr- 
cumstances  will  allow,  those  simple  principles 
by  which  the  conduct  of  a  kind  and  prudent 
fiither  is  guided,  in  the  judgment  exercised 
by  him  on  the  conduct  of  his  children.  If  I 
live  to  finish  it,  it  will  be  the  first  code  of 
procedure  that  ever  had  the  ends  of  justice 
for  ita  sole,  or  so  much  as  its  main,  object : 
all  others  having  had  for  their  main  object 
the  advancement  of  the  sinister  interest  of 
their  makers — the  ruling  functionaries ;  more 
especially  those  of  the  judiciary  class,  and 
those  their  professional  associates,  fi>om  whom 
they  spring :  and  to  this  cause  may  be  attri- 
buted all  that  harshness,  obscurity,  unneoes- 
aary  complicatedness,  and  ezpensiveness,  by 
which  all  the  procedure  codes  as  yet  in  ezist- 
-ence  are  more  or  less  strongly  marked. 
^  Another  paper,  which  I  now  add,  is  de- 
signed to  serve  as  a  substitute  to  a  short  sec- 
tion in  the  former  edition  —  if  I  may  so  call 
it — of  my  Code :  it  is  that  which  regards  the 
re-eligibility  of  the  members  of  the  legislative 
assembly,  composed  of  deputies  of  the  people. 
The  object  of  it  is,  to  supply,  for  that  most 
important  of  trusts,  a  constant  stodc  of  com- 
petitors, composed  of  tried  men,  whose  de- 
grees of  aptitude,  absolute  and  comparative, 
have  been  manifested  by  experience ;  instead 
of  placing  things,  as  is  customary,  upon  such 
a  footing  that^  whether  the  first  choice  be 
fortunate,  or  ever  so  unfortunate,  the  people 
find  themselves,  notwithstanding  the  forms 
of  election,  under  a  sort  of  necessity  to  con- 
tinue it  This  point  I  flatter  myself  with 
having  secured ;  and  at  the  same  time,  with- 
out depriving  the  people  of  any  part  of  that 
advantage,  which  is  looked  for  in  the  conti- 
nually increasing  experience  and  wisdom  of 
those  who  have  distinguished  themselves 
among  their  colleagues. 

Poeiscript  relative  to  the  ten  Greek  Youths 
brought  to  England,  Anno  1824,  ^  ifr. 
Blaquiere,  —  (It  will  be  read  to  the  Legis- 
lative Council,  or  otherwise  disposed  of-, 
for  example,  by  being  sent  to  a  Govern- 
ment newspaper — as  they  may  be  pleased 
to  direct.) 

In  regard  to  the  Greek  youths,  whom  BCr. 
Blaquiere  bron^t  hither  for  education,  I 
have  observed  in  one  of  the  Greek  news- 
papers, a  little  misconception,  which  it  seems 
incumbent  on  me  to  rectify.  TTwee  is  there 
mentioned  as  the  number  for  which  I  have 
undertaken  to  provide.  l\po,  and  two  only, 
is  the  number  to  which  my  engagement  ap- 
plied.   This  appears  from  the  printed  woric 


published  here  in  London,  by  Cdoael  Staa- 
hope,  intituled,  '*  Greece  in  1823  and  1824/ 
in  which  is  inserted  the  eommisBioa  given  to 
him  on  that  aubject  by  me  s  as  aleo  Irooi  ny 
correspondence  on  the  subject  with  your  de- 
puties here,  as  eontained  in  two  lemra,  one 
from  me  to  them,  dated  Ifareh  1824,  the 
other  from  them  to  me,  dated  liareh  1884: 
and  the  time  mentioned  as  that  during  which 
my  engagement  fijr  their  maintenance  aid  eda- 
cation  here  was  to  continue,  standa  liiaited  la 
three  years.  The  expense  to  me  will  be  fron 
about  £100  to  about  £180  a^yeu- —  dolkii 
850,  more  or  less,  per  annum. 

No  disappointment  will,  I  flatter  myaelt 
be  experienced  on  that  aooount.  Tern  is  the 
number  of  youths  whom  M.  Blaquiere  took 
charge  of.  Regretted,  to  the  degree  thai  nay 
be  imagined,  one  of  them  died  on  the  passage. 
Of  the  nine  that  arrived,  one  has  been  takea 
charge  of  by  a  firiend  of  mine,  with  whom  I 
am  likely,  every  now  and  then,  to  aee  him: 
my  friend  being  highly  delighted  with  Uai, 
and  entertaining,  in  relation  to  his  intellectvl 
proficiency  and  political  uaefulneaa,  the  DMMt 
sanguine  expectations. 

The  two,  whom,  upon  hearing  the  report 
of  the  trust- worthy  persons  with  whom  they 
have  been  stationed  for  the  purpose  of  leara- 
ing  to  hold  conversation  in  Engiish,  I  haw 
taken  charge  of,  are  Stamoe  Nahoa^  son,  if  I 
am  not  misinformed,  of  an  epardi  of  livadia, 
and  Euttratioe  RaUU.  Not  many  d^a  ago, 
under  the  charge  of  one  of  the  maatcrn,  ther 
went  to  the  sdbool,  the  rharartiT  of  wiuch, 
as  abundantly  made  known  to  me,  eunsUuted 
an  inducement,  without  iriiich  1  slumld  nerv 
have  ventured  to  take  upon  myseif  ao  acrie« 
a  charge.* 

Three  are  thus  accounted  for.  The  other 
six  remain  under  the  care  of  those  of  our  de- 
tinguished  Philhellenists  who  have  so  Umf 
combined  their  benevolent  laboura  under  the 
aggregate  name  of  Uie  Chreek  Comwuitee, 

Receive  once  more,  venerable  legialatots. 
the  ardent  good  wishes  of  your  labonoos  aad 
devoted  servant,  Jbrbmt  Dknthax. 

'■-Square  tUoe,  Wsstmtnftcr, 
jknmury  SS*  latf. 


*  Nakos,  havina  for  a  considezable  time  bea 
labouring,  to  an  auimin||[  degree,  under  the  in- 
disposition called,  in  fiumliar  language,  mother' 
Micknest,  and  his  mother,  at  the  same  time,  nadw 
the  corresponding  malady,  was,  aiiiicirjaaiii»> 

a uest,  sent  back  to  Greece,  under  the  care  «f  thf 
len  Greek  envoys,  Messn.  Orlando  and  Ls- 
liottis ;  but,  when  he  went,  it  was  with  adecbnf 
intention  to  come  back  again,  if  he  eoald  fiai 
mesns,  after  a  residence  m  a  year  or  two  ia  Is 
native  hmd.  RailU,  before  he  had  pswii  u 
Haslewood  his  term  of  three  years,  nad  meM 
such  progress,  and  oonducted  hiaiaelf  so  wtf  m 
everv  respect,  that  he  received  from  the  maiteB 
an  invitation  to  continue  his  residence  ai  t^ 
school,  in  quality  of  usher,  which  Invltetiuu  ^e 
accepted. 
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7.  Letter  aceompanywa  the  Certificate  oJJe- 
remy  Benthamt  Ehction  a$  a  Member  of 
the  Philanthropic  Society  at  Tripotitza. 

2iffMU'A»i^, — "A*  m)  )!»  VivMf  M^  JM^ 
i^miS  irMriiswr«v  Atri  r«  rxi)«»  j^;ifiri«r«  riff 

2«t  9ft^0^ii  ft,*  Sk^  rwTs  9  ««'«ri«Mrivr«  «rf  &*i 

nuTn  tlif  fnifu  ir«A.A«»if  X^V*  xa^rtf*  us  rat 

ett  n  Tia.r^t%  f/ttu  /a  t^nikt  rtni^yn,  Yimrk  X('uf 
A^j4r«f  ««'«^«in)r«»,  ^at  iftcXtyi  titrtUtyf  ;^«(i«'<tf , 
»«i0'«i  Wtv;^»ftat  vyiiaf  mi)  fiMX^aCicrnret  ha  rnv 
ia^hf  hit^Ttirif  »a}  i^iXtiat  rev  ^•Xtrmw  «»- 

*E»  rZj  ifrtfri99mtm9  rns  K^nrnt, 

i*E/A.  'Af T»i9ia^iis, 
*Ef  KmwXiV, 
9i  U  (»)  A^TMinw,  1884. 

(SUBSTANCE  07  THE  ABOVE.) 

To  the  Matter  of  Laws,  Jeremy  Bentham, 

Honoured  Sir,  —  Though  not  able  to  avail 
myself  of  your  writings  to  their  fuU  extent, 
I  have  received  much  instruction  from  their 
perusal,  and  I  trust  they  will  be  permanently 
useful  to  my  country.     Allow  me,  then,  to 
communicate  to  you  my  own  thanks,  and  the 
thanks  of  my  countrymen,  and  to  hope  your 
life  may  be  prolonged  many  happy  years.     I 
have  the  honour  to  subscribe  myself.  Sir, 
Eman.  Antoniadis, 
The  Vice-Prendent  of  the 
Island  of  Candia,  ffc,  ffc, 
NapoU,  11-88  August  1884. 

12.  *Af$4,  rev  n^«r«s«AX«M. 
*tXM94^ttirt»h  '£4r«u#/». 
KarararTtrat'OViv^tas'U^if^iat  Bt9^a/Anf  tif 
4^t  fr^turn9  r«|i»  rn;  *iXat4^m9rni.ns  'Erat^iaf. 
'£2«ft)  i»  NMirXiV  rq<^  Av>n*vrrMf  Aami'  A'r^  ^'tfof 
n^iot-  ^        * 

*H*£»r^«a^i — Ni»«X  Vt^aaa^m, 
N.  K«XX«^^«f. 
V%9i0yft  Vkafaant, 

An^  ilir#4XX«f» 
©.  Ni^^iff. 

*\ma99ns  BXarrnu 
rc«A*/»» — N.  *X»yatrnt' 
(TRANSLATION.) 

Philanthropic  Society. 
The  name  of  Jeremy  Bentham  is  inscribed 
In  the  first  class  of  the  Philanthropic  Society. 
Given  at  Kapoli,  14th  August  1824. 
Directors— r^ic,  Geraka&is. 
N.  Kalleegis. 
Gbobgs  Gla&akis. 
John  Thbotokis. 

DeM.  D^8SILLA&. 

Th.  Negeis.    . 

,  .     . ,         .  .  JoijIN  YXiASSM. 

The  Secretary — N.  Phlogaitis. 


Jeremy  Bentham  to  Alexander  Mavro^ 
cordaio. 

Encourage  par  Bowring,  je  me  haarde  il 
vous  adresser  de  cette  mani^re,  mon  SlBf 
pour  vous  presenter  quelques  petite  conseils^ 
qui  conviennent,  oe  me  semble,  k  votre  po« 
sition,  et  dont  les  motiis  ne  peuvent  paa  Hr& 
meconuus.  Pour  fondement,  je  suppose  (car 
dans  toute  autre  supposition,  il  ne  vaudrait 
pas  la  peine  de  lire  da  vantage)  — je<  suppose 
qu*i  regard  de  quelque  partie  de  mon  projet 
ue  code  constitutor,  il  n*y  auroit  pas  de  re- 
pugnance k  en  faire  plus  ou  moins  d'usage. 
Or  c'est  en  vous  que  je  crois  voir  le  chef  des- 
tine de  la  republique.  Dans  mon  code  le-chef 
ne  s'appelle  que  Premier  Ministre^  soumis  en- 
ti^rement  au  corps  legisktif,  comme  celui-ci 
est  au  peupU  en  sa  qudite  de  eorp»  conetitutif 
Nonobstant  oette  double  sujettion,  voil^  ce 
me  semble,  un  poste  qui  ne  serait  pas  k  dedal* 
gner  par  quelque  individu  que  ce  soit,  mime 
par  celui  qui  sans  cela  serait  le  chef  et  le  leul 
chef.  Car  roua  voyesB,  ou  bien  vous  verrez; 
comme  il  a  sous  ses  ordres  tons  les  sous-mi* 
nistres  dans  les  departemens  desquels,  pris 
dans  leur  ensemble,  est  compris  le  total  de 
I'autorite  administrative;  et  oomme  c*est  k 
lui  k  les  deplacer  aussi  bien  qu'i  les  placer: 
et  qu*il  n'est  pas,  comme  le  chef  des  Etats 
Unis,  entrave  par  un  senat,  lequel,  tout  en 
lui  allegeant,  et  rendant,  pour  ainsi  dire,  in- 
effectif,  le  joug  de  hi  responsabilite,  lui  6te 
en  meme  terns  k  Pegard  du  placement  d'une 
grande  partie  des  fonctionnaires  en  sous  ordre 
vingt-une  snr  vingt-deux  parties:  puisqu'il  ne 
peut  rien  &ire  dans  ce  genre  sans  le  oonsente* 
ment  de  la  majorite  de  leur  nombre,  c'est  Jl 
dire  de  quarante :  sinsi  il  ne  tient  qu'i  eux 
d'eziger  que  sur  chaque  vingt-deux  places 
chacun  d'euz  place  un  de  ses  proteges^  en  lui 
laissant  la  vingt-deuxi^me. 

Quant  i  cette  double  sigetion  d-dessus, 
je  n*y  vois  rien  qui  devrdt  vous  donner  le 
sentiment  d'un  g&e  incommode ;  ni  par  rap* 
port  4  Tint^ret  de  l*etat,  ni  par  rapport  k  votre 
intlret  en  particulier.  II  me  semble,  que  si 
vous  avez  le  bonheur  de  posseder  le  degre 
de  popularite  que  Ton  dit  que  vous  possedez, 
vous  n'en  souffreriez  rien  en  effet.  Car,  au 
gre  du  peuple  en  son  entier,  je  ne  saurois 
m'imaginer  comment  un  homme,  qui,  sons 
une  forme  de  gouvemement  provisoire,  est  en 
effet  le  chef  de  1  etat,  puisse  mteuz  meritei^ 
qu'en  le  placeant  ce  m^e  peuple,  au  moyen 
du  pouvoir  constitutif,  sur  la  tete  de  la  phis- 
sance  legislative ;  laqueUe,  sans  cette  subor- 
donnation,  auroit  le  pouvuir  absolu,  puisqu'elle 
n*est  pas  entrevee  par  aucune  puissance  coor- 
donnee,  par  aucun  autre  corps  politique,  ni 
par  un  veto  dans  les  mains  d'aucun  individo. 
Cela  etant,  si  pour  accepter,  la  position  que 
je  vous  destine^  vous  avez  un  samfioe  ik  faire 
en  apparence^  ma  pensee  esi^  que  dansvotfe 
particulier  ce  ne   serait   qu*en   apparenee 
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pHisque  oe  qae  voiu  perdricz  en  pouvoir  no- 
miniil  et  ostensible,  vous  en  gagneriez  Tequi- 
▼alent,  et  mdme  d*av»ntage,  en  influence  effec- 
tive ;  si  <eela  est,  la  diminution  de  pouvoir 
efiectif  ne  serait  pas  poor  vous :  elle  ne  se- 
ndt  que  pour  vos  successeurs.   Vous  I'kuries 

nla  vie  ce  pouvoir  si  soUde,  i  moins  que 
»rp6  legislatif  ne  s'avise  k  vous  deplacer : 
mais  d  vous  vous  conduisez  de  fii9on  i  con* 
server  restime  du  peuple,  le  corps  legislatif 
soumis  comme  il  est  an  pouvoir  constttutif 
de  oe  mSme  peuple — oe  corps  dont  chaqae 
membre  peat  en  tout  terns  etre  deplaoe  par 
ses  commettans — n'oseroit  pas  vous  deplaoer. 

Au  reste,  quant  k  ce  pouvoir,  que  j'appelle 
diahcatif,  que  je  donne  au  peuple,  non  seule- 
ment  k  Tegard  des  membres  du  corps  legis- 
latif et  oeia,  mais  aussi  k  I'^u^  du  premier 
ministre,  ne  craignes  pas  qu*il  n*en  abuse  k 
votre  prejudice.  Oui,  si  en  deplaceant  un 
premier  ministre,  il  pourrsit  en  mdme  tems 
en  mettre  un  autre  k  sa  place;  car,  dans  ce 
cas,  il  ne  sauroit  manquer  tel  et  tel  boute- 
feu,  constamment  emploie  i  lea  engager  k 
deplaoer  le  fonctionnaire  actud,  saos  raison 
▼alable,  et  seulement  pour  Tavsntage,  k  lui 
boutefeu,  de  s'emparer  de  la  d^DouiUe  ou  de 
la  fidre  donner  k  quelqa'un  avec  lequel  il  agit 
en  concert. 

Hais,  d'aprds  le  code  dont  il  est  question, 
aucun  meneur  du  peuple  ne  sauroit  se  feire 
un  profit  particulier,  de  cette  &9on  ni  d'au- 
cane  autre:  ainsi,  si  jamais  il  se  trouvoit 
quelqu'un  assez  bsirdl  pour  en  fidre  la  propo- 
sition, ce  ne  pourrott  Hn  que  dans  la  per- 
saasion  que  le  bien  de  Tetat  demande  ce 
changement  d'une  manidre  imperieuse :  per- 
suasion, dans  laquelle,  pour  reussir,  il  lui  iau- 
droit  la  concurrence,  active  et  soutenue,  de  la 
majority  du  peuple. 

On  verroit,  il  est  vrai,  le  corps  legislatif 
et  le  corps  constitutif,  c'est  k  dire  le  peuple, 
au-des8U8  de  vous :  ainsi,  ce  n*est  que  provi- 
iioneUement  que  I'on  vous  verroit  plac6  pour 
le  vie ;  puisque  non  seulement  le  corps  legis- 
latif mais  aussi  le  corps  constitutif,  auroit 
toiyours  le  pouvoir  de  vous  deplacer. 

Mais,  au  Ueu  d'un  pouvoir  adverse,  le  poa- 
voir  du  corps  constitutif  seroit  pour  vous  une 
sauvegarde :  car  si,  par  avoir  bien  servi  les 
tnter^  du  peuple,  le  corps  legislatif  s*avise- 
rait  de  vous  deplacer,  il  ne  manqueroit  pas 
d'encourir  le  ressentiment  du  peuple,  et  par 
U,  I'influence  individuelle  des  membres  de  ce 
corps  seroit  reduite  k  nullite. 

Et  ce  pouvoir  du  corps  constitutif,  quelque 
grand  qu*il  paroisse,  puisqu*il  renferme  celui 
de  deplacer  tons  ses  fonctionnaires —  qu'est- 
ce  en  effet  ?  Ce  n'est  qu*un  pouvoir  purement 
defensif,  et  il  n'y  a  aucun  motif  par  lequel  il 
pourroit  dtre  conduit  k  en  abuser.  Oui ;  s'il 
•'y  trouvoit  attacbe  le  pouvoir  de  placer,  ne 
Ittt-oe  qa*un  seul  individu,  dans  une  situation, 
dooee,  soit  d*un  grande  masse  de  ricfaesse, 


soit  d*un  grand  pouvoir ;  dans  ce  cas,  fl  <s 
auroit  et  Uk  tentation  et  le  moyen ;  car,  dais 
chaques  corps  de  votans  il  y  auroit  quelqts 
meneur,  qui,  pour  acquerir,  soit  pour  lui- 
mtoe,  soit  pour  an  assode,  Tobjei  deairaUe. 
s'efforcerait  d'en  ftiredepouiller  le  poasesscig. 
Msis  sous  le  code  propose,  hormis  les  aUga 
dsns  Passemblee  legislative,  ni  le  corps  coa> 
stitutif  en  son  entier,  ni  aacone  de  sea  sec. 
tions,  n*tL  la moindre  place  k  donner ;  de  tcHztn 
les  places,  le  patronage  se  partage  entre  voii« 
et  le  ministre  de  Injustice ;  et  oes  places  dans 
I'Assembl^,  il  n'y  en  a  aueune,  qui  donne 
au  possesseur  dans  son  particulier  le  mm- 
•dre  objet  de  convoitise :  le  seul  objet  de  U 
sorte,  dans  la  collation  duquel  il  mMsede  li 
moindre  influence  directe,  c'est  Voffice  de 
premier  ministre :  et  dans  I'exerdce  de  cette 
fonction  il  n*a  qu*un  pouvoir  firactioiuiaire, 
n'etant  k  oet  egard  rien  par  lui-m^e : — rieiu 
sans  avoir  avec  lui  la  majorite  de  ses  collogues 
Je  finis  k  la  Romaine  —  Vale  et  me  < 


(TRANSLATIOK.) 

Encouraged  by  Bowring,  I  ventnre  to  ad- 
dress you  in  this  manner,  my  son,  for  the 
purpose  of  suggesting  to  you  a  few  consider- 
ations which  present  themselves  to  my  view, 
as  being  applicable  to  the  position  you  are  in. 
Of  tiie  liberty  I  am  thus  taking,  the  motives 
are  too  obvious  to  be  in  danger  of  being  nois- 
understood.  For  a  postulate  I  assume  —  for, 
but  for  this  supposition,  all  motive  fix*  readii^ 
further  would  be  wantuig  to  you — I  assume 
that,  in  regard  to  this  or  that  port  of  my 
prqject  of  a  constitutional  code,  there  will  not 
be  on  your  part  any  insurmountable  repug- 
nance to  the  making  more  or  less  use  of  ii. 
To  this  supposition  I  add  another,  namelj. 
that  in  you  I  behold  the  destined  diief  of  th< 
republic.  In  this  code  of  mine,  the  appella- 
tion of  the  chief  single-seated  fimctionary  b 
simply  Prime  Minister — his  sitoation  alto- 
gether subordinate  to  that  of  the  legislative 
body,  as  that  of  the  legislative  body  is  to  ths: 
of  the  people,  in  their  quality  of  constatutivc 
body.  Notwithstanding  this  two-gnded  sab- 
ordination,  here,  in  my  view  of  the  matter, 
is  a  situation  not  likely  to  be  an  object  of  dis- 
dain, even  to  a  person  who  otherwise  woold 
be  a  chief,  and  even  the  sole  chief;  for,  job 
see,  or  at  least  may  see,  how  it  ia,  tiiat  under 
his  direction  are  sJl  the  several  ministers,  is 
whose  departments,  taken  in  the  aggnyte* 
is  comprised  the  aggregate  of  the  adndnistn- 
tive  authority,  and  in  what  way  it  is  in  bi> 
power  to  dislocate  them  (as  I  caU  it)  as  wefl 
as  locate  them ;  and  that  his  authority  is  not. 
like  that  of  the  diief  of  the  United  States^ 
clogged  by  that  of  a  senate,  which,  while  cs 
the  one  hand  it  lightens  to  sudi  a  degree  » 
almost  to  render  meffident  the  yoke  of  liii 
responsibility,  strips  him,  at  the  same  tine, 
of  one -and*  twenty  oat  of  two-and-tveatj 
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parts  of  Us  power  of  location, « with  regard 
to  each  of  a  great  part  of  the  whole  numher 
if  functionaries  whose  situation  is  subordinate 
bo  his.  For  (the  number  of  the  members  of 
the  senate  being  forty)  nothing  in  this  way  can 
lie  do  without  the  consent  of  a  majority  of 
tliat  number,  that  is  to  say,  one-and-twenty 
It  the  least ;  a  consequence  of  which  is,  that 
t  rests  at  all  times  with  each  of  them  to 
>btain  a  situation  of  this  sort  for  one  of  his 
9r€}tege8,  on  condition  of  leaving  to  ike  pre- 
ddent  (such  being  their  title  of  their  chief 
Tunctionary)  the  undisturbed  nomination  of 
>ne  other,  and  no  more  than  one. 

As  to  Ihe  above-mentioned  double-graded 
lubordinatioii,  so  to  style  it,  I  see  nothing  in 
t  that  will,  when  viewed  in  its  true  light, 
iresent  to  you  the  image  of  a  troublesome 
roke ;  troublesome  either  with  reference  to 
;he  interest  of  the  oonununity  at  large,  or 
^th  reference  to  your  own  personal  interest 
n  particular.  It  seems  to  me,  that  if  you 
lave  the  felicity  of  possessing  that  degree  of 
popularity  whidi  yoa  are  said  to  possess,  the 
^oke,  such  as  it  is,  is  one  from  which  you 
^ill  not  feel  any  real  inconvenience ;  for  it 
leems  not  to  me  in  what  way  it  is  possible 
for  a  man  who,  under  a  popular  form  of  go- 
iremment,  is  in  effect  as  well  as  in  name  the 
^ef  of  the  state,  in  any  other  way  more  ef- 
Pectmdly  to  recommend  himself  to  the  fevour 
>f  the  whole  body  of  the  people,  than  by  put- 
;iiig  and  keeping  that  same  body  in  effect  over 
;he  bead  of  the  legisktive  authority — that 
Hune  authority  which,  but  for  this  subordi- 
lation,  would  be  in  possession  of  absolute 
M>wer,  not  being  shackled  by  any  other  au- 
Jiority  that  is  co-ordinate  to  it,  by  any  other 
ix>dy  politic,  nor  by  a  veto  in  the  hands  of  any 
(ingle  person.  This  being  the  case,  if  so  it  be 
;hat,  by  giving  your  acceptance  to  the  situa- 
fction  which  I  have  thus  marked  out  for  you, 
fc  sacrifice  of  anv  sort  would  be  to  be  made 
}y  you,  my  notion  of  the  matter  is,  that  in 
^our  own  individual  instance  any  such  sacri- 
ice  would  be  in  appearance  only ;  the  case 
!>eing,  that  for  whatever  you  lost  in  nominal 
uid  ostensible  power,  you  would  gain  more 
than  the  equivalent  in  effective  influence :  in 
which  case,  the  diminution  of  power  would 
not  apply  to  you ;  it  would  be  confined  to  your 
mccessors.  This  power,  substantial  as  it  is, 
fou  would  possess  for  life,  in  every  other  case 
than  that  of  the  legislative  body's  taking  upon 
itself  to  displace  you ;  but  if  you  do  but  so 
comport  yourself  as  to  preserve  the  esteem 
of  the  people,  the  legislative  body,  subject 
tis  it  is  to  the  constitutive  power  of  this  said 
people,  liable  as  every  member  of  it  is  to  be 
displaced  by  that  part  of  the  people  of  which 
bis  electors  are  composed,  would  not  dare  to 
attempt  to  remove  you. 

Nor  yet,  in  regard  to  this  power,  which  I 
rail  the  dislocative  power,  and  which  1  give 


to  the  people,  exercisable  not  only  on  the 
members  of  the  legisUtive  body,  but  also  on 
the  prime  minister  himself,  fear  not  its  being 
abusively  employed  to  your  prejudice.  Yes, 
if,  after  displacing  a  prime  minister,  it  were 
also  in  their  power  to  put  another  in  his  place ; 
for  in  that  case  seldom  would  there  be  any 
want  of  this  or  that  demagogue,  whose  con- 
stant object  and  employment  it  would  be  to 
engage  them  to  displace  the  functionary  in 
office,  whoever  he  was ;  to  displace  him  with- 
out any  sufficient  reason,  and  for  no  advantage 
to  anybody  but  this  same  demagogue,  whose 
object  it  would  be,  either  to  possess  himself 
of  the  spoil,  or  to  get  it  bestowed  upon  some 
one  with  whom  he  was  in  league. 

But  under  the  code  in  question,  no  such 
sinister  profit  could  any  leader  of  tiie  people 
make,  either  in  this  way  or  in  any  other,  the 
sole  power  of  filling  up  the  gap  reoiaining 
with  the  legislature.  Thus  it  is,  that,  should 
there  ever  appear  a  person  bold  enough  to 
bring  forward  any  such  proposition,  it  could 
not  be  any  otherwise  than  under  the  persua- 
sion, that  the  good  of  the  state  presented  an 
imperative  demand  for  the  proposed  change ; 
a  persuasion  by  which  no  effect  could  be  pro- 
duced in  any  other  case  than  that  of  its  being 
shared  in  by  the  majority  of  the  people. 

True  it  is,  there  would  be  the  legislative 
body — there  would  be  the  constitutive  autho- 
rity ;  that  is  to  say  the  people,  in  a  situation 
superior  to  your's ;  insomuch  that  it  is  but 
provisionally  that  you  would  be  seated  in  it 
for  life,  since,  as  above  stated,  not  only  that 
same  legislative  body,  but  that  same  consti- 
tutive body,  will  always  have  it,  each  of  them, 
in  its  power  to  displace  you. 

But  instead  of  a  power  adverse  to  your*s, 
that  of  the  constitutive  body  would  be  a  safe- 
guard to  it ;  for  if  on  account  of  your  having 
done  good  service  to  the  interests  of  the 
people,  the  legislative  body  were  to  take  upon 
it  to  displace  you,  it  could  not  feU  thereby  to 
incur  the  displeasure  of  the  people ;  by  which 
means,  each  individual  whose  conduct  had 
been  adverse  to  you,  would  find  his  influence 
in  the  body  reduced  to  nothing. 

And  this  same  dislocative  power,  thus  given 
to  the  constitutive  body,  vast  as  it  appears, 
since  it  includes  in  it  the  power  of  displacing 
every  other  functionary  in  the  state,  what  is 
it  in  effect  ?  It  is  nothing  more  than  a  purely 
defensive  power,  not  exposed  to  the  action 
of  any  motive,  of  the  operation  of  which  the 
abuse  of  it  would  be  a  natural  consequence. 
Yes,  if  attached  to  it  there  were  any  power 
of  placing,  though  it  were  no  more  than  a 
single  in£vidual,  in  a  situation  endowed  with 
a  large  mass,  either  of  the  matter  of  wealth, 
or  of  the  matter  of  power :  in  either  case,  the 
people  would  at  once  be  in  possession  of  the 
means  and  the  motive  for  making  a  mis- 
chievous exercise  of  such  its  power ;  for,  as 
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ftbove.  ill  each  body  of  roten  there  would  be 
some  leader,  who,  to  obtaiii,  either  for  him- 
aetf  or  for  some  associate,  this  object  of  deske, 
would  be  making  it  his  business  to  endeavour 
to  despoil  the  possessor  of  it.  But,  under  the 
proposed  code,  no  situation  whateyer,  except 
that  of  a  seat  in  the  legislative  assemblj,  has 
the  constitntive  body,  either  in  its  entirety,  or 
in  any  of  its  sections,  the  power  of  conferring. 
Of  aU  official  situations,  the  patronage  would 
be  divided  between  you  and  the  minister  of 
justice;  and  of  these  same  seats  in  the  as- 
sembly, there  is  not  one  which  gives  to  the 
possessor  in  faia  single  capacity  any  the  least 
object  of  general  desire ;  the  only  object  of 
that  kind,  in  the  conferring  of  which  any 
member  of  the  legislative  body  possesses  so 
much  as  the  smallest  degree  of  direct  influ- 
ence (with  the  exception  of  the  situation  of 
mimster  of  justice;  is  that  of  prime  minister, 
and  in  the  exercise  of  this  function,  the  mem- 
ber possesses  no  other  power  than  what  may 
be  called  a  fractionary  one,  he  being  as  no- 
body taken  by  himself —  as  nobody  except  in 
so  far  as  he  has  along  with  him  the  majority 
of  his  colleagues. 

I  oondttde  in  the  Roman  style,  **  Vale,  ei 


IX.  SOUTH  AMERICA. 

I.  Letter  from  Bernardino  Rivadavia  to 
Jeremif  Bentham, 

MoKsiEim,  —  J»ai  emporte  de  rotre  ville  le 
profond  regret  de  n*avoir  pas  eu  le  bonheur  de 
Tous  trouver  visible,  lorsque  je  me  rendis  i 
votrc  maison,  afin  d'avoir  Honneur  de  pren- 
dre conge  de  vous.  C'est  une  occasion  de 
m'instruire  que  le  sort  m*a  ravie,  et  que  je 
Bouhaiterois  bien  reparer,  autant  que  possible, 
en  obtenant  quelques  mots  de  reponse  k  celle- 
d.  ^  Jamais  le  souvenir  flatteur  des  procedes 
obligeans  dont  vous  avez  daign6  mlionorer, 
pendant  mon  sejour  k  Londres,  ne  s'efiacera; 
et  croyez  que  je  saisirais  avec  bien  de  Tem- 
pressement  I'occasion  qui  s'ofirirait  de  vous 
en  temoigner  ma  vive  reconnaissance. 

Depuis  le  dernier  instant  que  j'eus  llion- 
neur  de  passer  avec  vous  (il  y  a  plus  de 
dix-huit  mois,)  je  n'ai  cess^  de  mediter  vos 
prindpes  en  maddre  de  legislation ;  et  k  mon 
retour  id,  j*ai  eprouve  une  satis&ction  bien 
^ande,  en  vojrant  les  profondes  radnes  qu'ils 
jettaient,  et  Tardeur  de  mes  condtoyens  ^les 
adopter.  Vous  verrez,  Monsieur,  que  le  re- 
glement  de  notre  chambre  des  deputes  d- 
joint,  que  j'ai  eu  lliohneur  de  lui  proposer  et 
qn'elle  a  sanctionne  dans  une  de'  ses  seances, 
est  enti^ment  base  sur  les  incontestables  et 
frappantes  verites  contenues  dans  votre  ouv- 
rage  sur  la  tactique  des  assemblees  legisla- 
tives ;  et  dans  la  chaire  de  droit  dvil  que  j'ai 
fait  instituer,  se  professent  les  prindpes  eter- 
vtUi  demontr^s  d  savamment  dans  votre 


oours  de  legislation  (public  par  M.  DumoBt,) 
ouvragedMne  k  fiuremardieripaade  gesai 
la  dvSisation  cfaes  les  peoples  asses  faemss 
pour  savoir  I'appreder. 

Vous  me  feres  Le  plnssensfiile  plaiar  si  vons 
daignez,  dans  la  reponse  que  j*ai  deji  soHxd- 
tee  de  votre  bonte,  et  que  j'sttends  mvec  ue 
impatience  proportionnee  au  pnx  que  j'y  <U 
tadie,  me  donner  votre  avis  sw  ee  m^nie 
reglement  do  la  chambre,  et  m'indiquer  les 
changemens,  additions,  ou  modificatioiis  q[u'3 
vous  pwiftitrait  necessaxre  d*y  fiure.  L'aaaoer 
de  I'humanite  qui  vons  anime,  me  porte  a  crave 
que  ma  pri^  ne  vous  semblera  point  inpor. 
tune,  et  ausd,  que  vons  ne  lires  poiat  sans 
intrit,  le  precis  des  amelioratioiis  que  la  n^ 
tion  se  glorifie  de  devoir  k  llmpnlsiaii  que  je 
m'eflbrce  de  donner  sux  choses,  guide  par  vss 
sages  preceptes.  Aind  done  vous  aaoresque 
je  me  suis  applique  k  reformer  lee  aadcas 
abus  de  toute  eapece,  qui  pouvaient  se  xca- 
oontrer  dans  radministration ;  i  emp^cher qae 
d'autres  ne  s'etabliBsent ;  i  donner  max  se- 
ances de  la  Chambre  dee  Bepresentans  la 
dignite  qui  leur  conviennent ;  k  fiivoriser  Tela- 
blissement  d'une  banque  nationsle  sar  des 
bases  solides;  i  runner,  apnds  lew  Avoir 
assure  une  indemnite  juste,  les  eespleycs 
dvils  et  militaires  qui  sttrcfaargeoient  inatUe- 
ment  l*etat;  k  prot%er  par  dea  klx  lepies* 
sives  la  silret^  individuelle;  4  ordooneret 
£ure  executer  des  travaux  publics  d'une  vti- 
lite  reconnue;  k  proteger  le  comn>ecee»  les 
sciences  et  les  arts;  i  provoquer  me  loi, 
sanctionee  par  la  diambre,  cpii  redvtt  de 
beaucoup  les  droits  de  douaae;  i  provoqaer 
%alement  une  reforme  ecdesiastiqne  bica  ne* 
cessaire,  et  que  j'ai  I'espenmoe  d'obfeenr:  cs 
un  mot,  k  faire  tous  les  changemens  evaata- 
geuz  que  I'espoir  de  votre  honoursUe  appro- 
bation, m'a  donne  la  force  d'entreprendre,  et 
me  foumira  celle  d'executer. 

Agrees,  Monaeur,  I'assurance  de  ma  par- 
fiute  estime,  et  i  Pavance,  Hiommsige  de  ■■ 
reconnaissance,  pour  la  reponse  qne  j'attcni 
de  votre  bonte.  . 

(Signe)    Bbrnar.  Rivaoavia.* 
Bamos  Ajnw,  le  96  Aovt  IStt. 

(TRANSLATION.) 

Sir,  —  I  sincerely  regret  not  having  had  the 
pleasure  of  seeing  you,  when  I  called  at  your 
house  previous  to  my  leaving  London,  in  or- 
der to  bid  you  fare wc^.  It  would  have  proved 
an  opportunity  of  instruction,  of  whidi  frse 


•  At  the  recommendation  of  Mr. . 

Mr.  Rivadavia  sent  two  of  his  sons  to  Mtauu 
Hiirs  school,  at  Haxlewood,  near  Binmn^iain, 
from  which  an  off-set  is  just  planted  at  Bruce 
Castle,  near  Tottenham ;  and  so  wdl  satisfied  hm 
Mr.  Rivadavia  been  with  the  dtoation  of  thcsB 
his  sons,  that  six  more  pupils  have  ( 
that  part  of  late  Spanish  Amciica,  n. 

the  whole,  eight,  among  whom  some  « 

rdations  of  Mr.  Rivadavia;— £dL  ^or%.  EA 
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has  depriired  me,  and  wbich  loss  I  wish  to  re- 
pair in  as  &r  as  it  is  possible,  by  obtaining:  a 
few  words  of  reply  to  this  letter.  Never  will 
the  flattering  marks  of  kindness  which  you 
loaded  me  with  during  my  stay  in  London, 
be  effiiced  from  my  recollection ;  and  believe 
me,  I  shall  embrace  eagerly  every  opportu- 
nity of  showing  my  lively  gratitude. 

Since  the  last  moment  that  I  had  the 
honour  to  pass  with  you  (now  more  than 
eighteen  montiis  ago,)  I  have  never  ceased  to 
meditate  on  your  principles  of  legislation ;  and 
on  my  return  here,  I  have  experienced  very 
great  satisfaction  in  seeing  the  deep  root  which 
they  have  taken,  and  the  ardour  of  my  fellow- 
citizens  to  adopt  them.  You  will  observe.  Sir, 
that  the  annexed  regulation  of  our  chamber 
of  deputies,  which  I  had  the  honour  to  pro- 
pose to  it,  and  which  it  has  sanctioned  in  one 
of  its  sittings,  is  entirely  founded  on  the  in- 
contestable and  striking  truths  contained  in 
your  work  upon  the  tactics  of  legislative  as- 
semblies; and  in  the  chair  of  dvil  law  which 
I  have  instituted,  they  pro£ess  the  eternal 
principles  so  learnedly  demonstrated  in  your 
course  of  legislation,  (published  by  Mr.  Du- 
mont,}  a  work  destined  to  cause  civilization 
to  march  with  gigantic  strides  amongst  those 
states  that  are  happy  enough  to  appreciate  it. 

You  will  confer  upon  me  the  most  sensible 
pleasure,  in  your  reply  to  this,  which  I  have 
before  solicited,  and  which  I  anxiously  wait 
for,  with  an  impatience  equal  to  the  high  value 
I  attadi  to  it,  by  giving  me  your  advice  re- 
specting this  same  regulation  of  the  chamber, 
and  to  point  out  to  me  the  changes,  additions, 
or  modifications,  which  you  may  think  proper 
to  make  in  it.  The  philanthropy  which  ani- 
mates you,  induces  me  to  hope  my  expecta- 
tions ^^  not  seem  importunate,  and  also  that 
you  will  read  with  interest  the  particulars 
of  the  amelioration  of  a  nation,  who  glory  in 
having,  through  my  exertions,  received  the 
impulse  from  your  sage  precepts.  You  will 
also  perceive  that  I  have  applied  myself  to 
reform  the  ancient  abuses  of  all  kinds  found 
in  our  administration,  and  to  prevent  the  es- 
tablishing of  others,  to  give  to  the  sittings  of 
the  chamber  of  representatives  the  dignity 
which  becomes  them ;  to  favour  the  establish- 
ment of  a  national  bank  upon  a  solid  basis ; 
to  retrench  (after  having  allowed  them  a  just 
indenmity)  those  civilians  and  military  who 
incumber  uselessly  the  state ;  to  protect  in- 
dividual property;  to  cause  to  be  executed 
all  public  works  of  acknowledged  utility ; 
to  protect  commerce,  the  sciences,  and  the 
arts ;  to  promulgate  a  law  sanctioned  by  the 
chamber,  which  reduces  very  materially  the 
custom-house  duties ;  to  promote  equally  an 
ecclesiastical  reform,  which  is  very  needful, 
and  which  I  hope  to  accomplish:  in  one 
word,  to  make  all  the  advantageous  altera- 
tions which  the  hope  of  your  approbation  has 
Vol.  IV. 


given  me  the  strength  to  undertake,  and  will 
enable  me  to  execute. 

Accept,  Sir,  the  aasorance  of  my  perfect 
esteem,  and  mv  anticipated  gratitude  for  the 
reply  which  I  hope  from  your  goodness. 
(Signed)    Bernak.  Rivadavia. 
Bmdm  AyiM,  astli  Angntt  1889. 

2.  (Copy.) — Jo9e  del  Vatte,  GuaUlama,  to 
Jeremtf  BerUham, 

Senor,  —  Sus  obras  le  dan  el  titulo  glo- 
rioso  de  legislador  del  mundo.  Los  que  han 
sido  llams^os  por  sus  destinos  i.  formar  6 
discutir  prqjectos  de  codigos  civiles  6  crimi- 
nales  han  pedido  luces  a  V. ;  y  yo  tengo  mas 
que  otros  necessidad  de  ellas. 

La  Assembled  de  este  Estado  de  Guate- 
mala se  ha  servido  nombrarme  individuo  de 
la  comision  que  debe  formar  nuestro  codigo 
civil.  Yo  he  vuelto  los  ojos  a  V.  y  sus  dignas 
obras.  Tengo  algunas ;  me  fi^tan  otras ;  y 
BUS  pensamientos  serian  por  mi  de  predo  in- 
finito. 

Permitame  V.  le  suplique  vuelva  su  aten- 
cion  a  una  republica  que  acaba  de  nacer,  y 
cuia  feliddad  me  intereza  en  el  grado  mas 
alto.  Sirvase  comunicarme  sus  pensamientos. 
Sabra  apredarlos  quien  ofrece  &  V.  los  respe- 
tos  y  oonsideradon  con  que  tengo  el  honor  de 
ser  su  mas  ato.  serv.       Jose  del  Valle. 

A  Mr.  JeremiaB  Bentham. 

(TRANSLATION.) 

Sir,  —  Your  works  give  you  the  glorious 
title  of  legislator  of  the  world.  Those  whose 
lot  it  has  been  to  be  called  on  to  prepare,  or 
to  discuss,  projects  of  civil  or  criminal  code, 
have  requested  your  guidance ;  I,  more  than 
any,  feel  the  want  of  it. 

The  Assembly  of  this  State  of  Guatemala 
has  been  pleased  to  name  me  a  member  of  the 
committee  for  forming  our  dvil  code.  I  turn 
my  eyes  to  you  and  your  excellent  writings : 
some  I  have,  others  I  have  not ;  but  your 
thoughts  would  be  of  infinite  value  to  me. 

Allow  me,  then,  to  entreat  you  will  turn 
your  attention  to  this  newly-born  republic, 
whose  happiness  is  of  the  highest  interest  to 
me.  Kindly  communicate  your  ideas,  which 
will  be  duly  appreciated  by  him  who  offers 
you  all  the  respect  and  attention  with  which, 
&c.  &C.  (Signed)    Joss  del  Valle. 

To  Mr.  Jeremy  BetUham. 

•  •  In  Brazil,  a  Uttle  before  the  act  of  des- 
potism, or  say  the  revolution,  by  which  the 
Emperor  dissolved  the  Cortes,  shipping  off 
the  supposed  democratically  disposed  mem- 
bers, some  to  the  Peninsula,  others  to  Goa, 
in  Hindostan,  Jose  Bonifado  d'Andrade,  the 
then  prime  minister,  made  no  secret  of  his 
intentions,  on  the  meeting  of  the  Cortes,  to 
move  that  application  should  be  made  to  Mr. 
Bentham  for  his  assistance  in  the  formation 
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of  a  code  for  tbat  state.  This  intention  of 
his  had  been  twice  declared  in  conversation, 
with  William  Effingham  Lawrence,  Esq., 
who,  in  a  vessel  of  his  own,  touched  at  Rio 
Janeiro,  in  his  way  to  Van  Diemen's  Land. 
This  information  is  contained  in  a  series  of 
highly  interesting  letters,  written  from  thence 
by  Mr.  Lawrence  to  Mr.  Bentham. 

These  letters,  with  the  two  passages  to  the 
above  effect  in  them,  were  seen  by  several  of 


Mr.  Bentham's  friends ;  but,  having  been  leofc 
out  or  mislaid,  cannot  at  tids  momeDt  be  re- 
covered. The  passages  particularly  in  ques- 
tion were  scarcely  longer  than  those  here 
employed  in  giving  intimation  of  them.  Bat 
in  those  same  letters  there  was  a  great  deal 
more  about  the  cognizance  taken  of  Mr. 
Bentham's  works  by  the  statesmen  in  ques- 
tion, and  others  belonging  to  different  parties. 
—  Ed.  of  original  EdiHom. 


END  OF  VOLUME  IV. 
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